Office of Governnment Ethics
99 x 23

Letter to a Designated Agency Ethics O fici al
dat ed Decenber 6, 1999

This is in response to your |letter dated October 29, 1999,
requesting an opinion regarding the application of 18 U S. C
8§ 207(a)(1) to an enpl oyee of [your agency]. Specifically, you
ask whether this enployee has participated personally and
substantially in a particular matter involving specific parties
such that section 207(a)(1) mght restrict his ability, after
| eavi ng Governnment service, to represent persons in connection
with the matter.

Your subm ssion states that a proposed nerger between two
conpani es was announced in the nmedia. The O fice of Governnment
Et hics' (OGE) understandi ng, based on tel ephone conversations
with you, is that the [agency’'s] primary role in mergers
i nvol ving conpanies [in a certain industry] is to review the
applications of the nerging conpanies that address [certain]

matters [regul ated by your agency]. Mer gi ng conpani es often
hol d various types of [agency authorizations]. Wen a nerger
occurs, an application will be filed by the mergi ng conpanies
proposing how the nmerged entity wll hold the various
[ aut hori zati ons]. Often, J[authorizations] wll have to be
transferred to the entity resulting from the nerger, and the
application wll deal wth those transfer |ssues. The

application may al so address issues that such nmergers typically
rai se, such as the preservation of conpetition in various
[i ndustry] markets.

The official duties of the enployee in question, a GS-15
attorney-advi sor, had previously involved vari ous aspects of the
[ agency’ s] reviewof simlar nmergers. Hi s responsibilities have
now been nodified such that he will no | onger be working on the
agency's handling of nergers. During the enployee's transition
fromhis responsibilities concerning mergers to his new rol e,
the enployee was assigned to provide his insights on the
proposed nerger that had been announced in the nedia. Hi s
i nvol venent occurred prior to the [agency’s] recei pt of a nerger
appl i cati on.

The enpl oyee provided an oral overview of the nerger at a
meeting of senior attorneys in the agency's Bureau who woul d be
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working on the application the agency expected to receive in
connection with the proposed nerger. In addition to the
briefing, the enpl oyee distributed a foll ow up menorandumon the
subj ect of the proposed nerger. The enpl oyee stated that he
knew very little about the merger and described his thoughts as
bei ng "sketchy." The enployee's views were requested due to his
experience as a senior attorney in handling nmergers' issues.

The briefing and the nmenorandum focused on three topics:
procedures the agency m ght follow, potential issues, and the
respective roles of the [agency] and [a] Departnment. While the
enpl oyee provi ded sonme historical perspective on procedures and
other issues associated with processing nergers, he also
addressed issues that he thought the agency would face in
addressing the specific nerger based on his know edge of the
conpani es involved. He identified five issues that m ght arise
in connection with the proposed nerger; you have informed us
that these issues relate to the specific makeup of the two
conpani es that had announced a proposed nmerger. The enpl oyee
indicated his views on resolving the issues and expressed his
beliefs that particul ar approaches to sone of the issues m ght
prove nost successful. The enpl oyee also helped to edit a
draft of the Chairman's brief public statenent on the proposed
mer ger.

You have inquired as to whether the matter involving the
proposed nmerger was a particular matter involving specific
parties at the tinme the enployee worked on it. 18 U.S.C. 8
207(i) defines particular matter to i nclude "any investigation,
application, request for a ruling or determ nation, rulenmaking,
contract, controversy, claim charge, accusation, arrest, or
judicial or other proceeding."” A particular matter invol ving
a specific party or parties typically involves a specific
proceedi ng affecting the legal rights of the parties or an
i sol atable transaction or related set of transactions between
identifiable parties. 5 CF. R § 2637.201(c)(1).

Your letter notes that while a public announcenent of a
proposed nerger is the inpetus for planning on procedural and,
as here, substantive issues, the agency's ultimte course of
action is dependent on what is contained in private entities'
applicati ons. But does an application have to have been
received in order for a particular matter involving specific
parties to be pending at the agency?
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VWhen the agency identifies the issues specifically
associated with a potential nerger, and has neetings associ at ed
with handling those issues, matters of controversy have been
identified and considered and courses of action planned. The
fact that an application has yet not been received by the agency
does not nean that the matter is not before the agency. \When
the agency elects to consider a matter and that consideration
concerns "the legal rights of the parties or an isolatable
transaction or related set of transactions between identifiable
parties," the matter is a particular matter involving specific
parties. Where, as here, the agency, before an application is
recei ved, reviews substantive, or even procedural, concerns that
are unique or specific to an application that the agency
anticipates receiving, a particular matter involving specific
parties will have begun.

OGE has addressed the issue of when a particular matter has
begun in a nunber of different contexts. Wth respect to
contracts, a contract does not have to have been entered into,
or even the request for proposals formulated, for a particular
matter involving specific parties to exist. See OGE |Inform
Advi sory Letter 90 x 12, where a nunber of steps towards a
procurenment had been taken, parties had expressed interest, and
the matter was viewed as being a particular matter involving
specific parties. Where an enployee had participated in a
matter concerning a potential claimprior to its being filed
with the agency, the enployee could be barred from appearing
with respect to the claim filed against the Government
subsequent to his departure from Governnment service. See OGE
I nformal Advisory Letter 90 x 3. Also_see OGE | nformal Advisory
Letter 93 x 32, where OCGE stated that an informal resolution
attenpt was the sane particular matter involving specific
parties as a subsequent investigation with proposed actions.
Al so see OGE I nformal Advisory Letter 94 x 13 considering a two-
tiered registration and application process.

In OGE I nformal Advisory Letter 99 x 21 dated Novenmber 12,
1999, OGE stated that:

When a particular matter involving specific parties
begins depends on the facts. Dealings with a
particul ar conpany prior to its subm ssion of an
application nmay be part of a particular matter
i nvol ving specific parties. . . . [Gven the facts],
it would be perfunctory and rather nechanical to say
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that the matter began with the subm ssion of an
application . . . and not at sone earlier tine.

The statenment of the facts that you presented did not
indicate that there were discussions between the entities
proposing to nerge and the agency. Nonetheless, the agency on
its own enbarked on an analysis of the transaction which woul d
cone before the agency in the formof one or nore applications.
Under these circunstances, we view that the nmatter was a
particular matter, that the matter involved specific parties,
and, given the facts you have provi ded, that the enpl oyee worked
personal |y and substantially in the matter.

Shoul d you have further questions regarding this mtter,
pl ease contact [my Office].

Si ncerely,

St ephen D. Potts
Di rector
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