Office of Governnment Ethics
99 x 14(1)

Letter to a Federal Enployee
dated March 1, 1999

Thisisinreply toyour |letter of February 3, 1999, concerni ng
the applicationof 18 U S.C. § 207(a)(1) to fornmer executive branch
enpl oyees who may wi sh t o have cont act with the Gover nnment concer ni ng
t he “sunset review of [certai n agency] orders. More specifically, you
are currently enpl oyed by [ an agency], but may seek work inthe private
sector inthe foreseeabl e future. Duringyour years of service as a
personal assistant to individual [agency] Conm ssi oners, you have
provi ded advice relating to many of the “original” [agency]
i nvestigations that have led to the orders that are nowbei ng revi ewed
by both [your agency] and [a] Departnent.

I nyour | etter, you advance t hree arguments i n support of your
viewt hat section 207(a) (1) woul d not bar your post-enpl oynent contacts
wi t h any Feder al departnent, agency, or court inrelationtothe sunset
revi ew of an [agency] investigationinwhichyouparticipated as a
personal assistant. First, you argue that a sunset reviewis a
different “particular matter” than an ori gi nal [agency] investigation.
Second, you argue that you do not “participate” in investigations
“personal | y and substantially” since you do not have “the ability to
ef fectuate an outcone or result.” Third, you suggest that your
situation does not inplicate the objectives of the permanent post -
enpl oynment restriction as they were describedina 1977 Senat e Report
i ssued in connectionwiththerevisionof 18 U S.C. 8§ 207 by the Ethics
in Government Act of 1978.

An enpl oyee’ s agency has the primary responsibility to provide
advi ce concer ni ng an enpl oyee’ s proposed post - enpl oynent activities.
As a practical matter, the Ofice of Governnent Ethics (OCGE) | acks t he
resources to field questions fromall current and forner Federal
enpl oyees. More inportantly, however, agency ethics officials have
superior access tothe facts concerning the scope and si gnificance of
an enpl oyee’ s participationinaparticular matter. And, since an
agency ethics official wll ordinarily benorefam liar with agency
prograns, OGE “general | y defers to the cogni zant agency et hics of fici al
when the i ssue i s whether two particular matters are the sanme for
pur poses of the permanent bar.” OGE I nformal Advisory Letter 93 x 17.
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Whi |l e OGE usual Iy rel i es on agency ethics officialsto counsel
i ndi vi dual enpl oyees and f or ner enpl oyees concer ni ng post - enpl oynent
restrictions, OGE may respond directly to an enpl oyee i n unusual
circunstances. I n OCGE|Informal Advisory Letter 93 x 26, for exanpl e,
OGE advi sed a forner enpl oyee that it was assum ng a direct rol e for
several reasons, including the possibility that the individual’s
guestion woul d require coordi nati on with several other agencies. In
this regard, youreport that the Desi gnat ed Agency Ethics O fici al
(DAEO) at the [agency] considers a sunset review to be the sane
particul ar matter as the corol lary original [agency] investigation. In
contrast, it i s your understandi ng that the DAEOat t he Depart nent has
determ ned t hat an origi nal investigation and a subsequent revi eware
di fferent particular matters for purposes of section 207(a)(1). W
agree that this apparent inconsistency suggests that OGE shoul d becone
i nvol ved.

You have asked, however, that we not discl ose your identity during
any consultations with the [agency’ s] DAEOand t hat we wi t hhol d your
name i f we eventual |y publish an opi nion concerning the facts and
i ssues you have presented. As amatter of policy, we onmit nanes and
certainother identifying details fromour published opi nions. Onthe
ot her hand, sincethereis no attorney-client relationship between a
Feder al enpl oyee and a Federal ethics official, we have no obligation
to provide advice on a confidential basis. W cannot protect an
i ndividual’sidentity whenit wouldinhibit our ability to provide
accurate prospective advice.! Certainly, to the extent that an
i ndi vi dual argues that he has not participated personally and
substantially in a particular matter, we nust have the ability to
gat her facts fromthe agency to confirmthe nature of the individual’s
i nvol venment. We w || not contact the [agency] concerning theissues
you have rai sed, therefore, unless it is understoodthat we cannot do
so “in strict confidence.”

Subj ect to this understanding, we will contact the DAEOat the
[ agency] about the “sane particul ar matter” i ssue. However, since we
di d not find your second argunent persuasi ve, we woul d not expect to
seek further information concerning the general nature of your
participationin[agency] investigations. As describedinyour |letter,
a personal assi stant may provi de “advi ce and counsel ” to an i ndi vi dual
[ agency] Commi ssioner. As defined in 18 U S.C. 8§ 207(i)(2), an
enpl oyee i s deened to have “participated” inaparticular matter i f he

! Moreover, we recognize our obligation to report possible
vi ol ations of 18 U.S. C. 8§ 207 to t he cogni zant I nspector CGeneral or to
t he Departnment of Justice. See 28 U.S.C. § 535.
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has taken action through “decision, approval, disapproval,
recommendati on, the rendering of advi ce, investigation, or other such
action.” As explained at 5 CF. R § 2637.201(d)(1), the term
“personal | y” means “directly.” And, in a subsequent regul ation
i nterpretingthe phrase “personal and substantial participation” for
purposes of 18 U. S.C. 8 208, OGE specifically enphasized that
“I'plarticipation may be substantial eventhoughit is not determ native
of the outcome of a particular matter.” 5C F. R 8 2640.103(a)(2).
This statenment applies equally in relation to the adverb
“substantially” appearingin18 U.S. C. § 207(a)(1). If you think that
your participation in a particular investigation was of a purely
adm ni strative nature, was not in connection wi th the substantive
nmerits of the matter, or was not ot herw se personal and substanti al ,
you shoul d contact an [agency] ethics official directly for advice.

We al so di d not agree wi th your suggestion that post-enpl oynent
conduct shoul d not be prohibitedif it “serves not a singl e purpose of
the prohibitory |l egislation, as articul ated by the Senate.” The
purpose of 18 U S.C. 8§ 207 is set forthinits terns. It is our
practice to counsel individuals to avoid proposed conduct that appears
tosatisfy all el ements of section 207(a)(1). Thus, evenif it were
true that your ability to exercise personal influence would be
di m ni shed as aresult of the departure of sone of the Conm ssi oners
wi t h whomyou wor ked as a Gover nnent enpl oyee, you woul d still violate
section 207(a)(1) if you were to represent another by directing a
pr ohi bi t ed conmuni cationto any current “offi cer or enpl oyee of any
departnment, agency, court, or court-martial of the United States.”

I n concl usion, you have descri bed circunstances in which we
believe it woul d be appropriate for us to contact the DAEO at the
[ agency] on your behalf andto facilitate coordinationw th the DAEO at
t he Depart nent, as necessary. W cannot agree, however, todosoin
strict confidence. Thus, we woul d expect to di scl ose your identity
duri ng our di scussions and to use your incomng letter or letters as a
basis for those di scussions.

| f you wi shtorenewyour request for advice fromOGEin vi ew of
the foregoing, please do so in witing.

Si ncerely,

St ephen D. Potts
Di rector
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