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. LOS ANGELES--CHIEF JUSTICES OF NINE STATES CHIDED THE WNITED - |
; STATES SUPREME COURT TODAY FOR ENGAGING IN " POL1 CY-MAKING®™ DECI SIONS
. WHICH HAVE RAPIDLY EXTENDED FEDERAL POWER IN THE PAST 25 YEARE,
; TO %}:E ’CRI}(I%&E OF THE HIGH COURT WAS CONTAIN

HUNTINGTON= HERATON“HOTELE?N NEARBY PASADENA. O e s
 LawsiI HAS LONG BEEN AN AMERICAN of GOVERNMENT OF .
LAWS AND NOT OF MEN,® THE USTICEs SALD. “WE BELIEVE THAT ANY STUDY
STLEECENT DECISIONS’OF THE' SUPRE LS COURT VILL RAISE AT LEAST CORSIBLR-r
ABLE DOUBT AS TO THE VALIDITY OF THAT BoasT,s, ' - AT Lo T ERRT
O L T e
on e MM CCUR N" X
gggaugg% FIND NEXT THAT PIVISIONS IN RESULT ON A5 TO & BASIS ARE oﬁxrz.g
‘ E PORT, PSPECIAL COMM TTEE ON FEDERAL-STATE - = "
SAID IT WAS STRANGE THAT THE SUPRLME COURT HAD BEEN .-
NT POWER® ‘UNDER THE CONSTITUTION -
VHICK PROVIDES FOR A SYSTEM OF ClECke AND BALANCES, .~ =iilf
VE ARE CONCERNED SPECIFICALLY WitH

. THE EFFECT OF JUDICIAL DECISIONS
UPON THE RELATIONS BETWEEN THE FEDERAL AND STATE GOVERNMENTS,"™ THE ..

. N .’.1'_.:1,'. .:\, '-)' i
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Qe ST | sta,Cragon and Massachusetis._These ﬂro te

_Supr eme COU! t CI‘ 't'cm \1 Jurists say that any study of recent de- ivan .
{ - Much is being said and written'these | - cislons of the Supreme Court will raise - .

E, days in deprecation of a declin ublic : - at least constderable doubt that “we

T it

Tele. Hoom __

Holloman '

AT Y .

i

|

“efforts in

' court is freely expressed by many law-
' yers and lower Federal judges, although
. this is seldom heard publicly. -

*.with an authority which derives from
" full public confidence in the detached

. | affairs say that a first duty of the good
. cltizen is to respect and support the

respect for and support of th re :
le:rt and its decisions. That there has '
een such a decline is hardly open to !
question. It is reflected in the current ’
ngress to modify and even
to overturn recent rulings by the court.
It manifests itself, often in ugly form, ;
in bitter opposition in the South to the.’
school decision. Severe criticism of the:

In short, for & varlety of reasons,
some of which may be valid and some of
which may not be, the prestige of the
court has suffered. If no longer speaks

and disinterested nature of its pro-
nouncements. - 3 o,
Those who depiore ihis stale ©

UEPIOIE® Uild Suave U

rulings of the court. But this, we sug-

gest, misses the main point, which is ;
that the declsions of the court, in and !
of themselves, must be such as to com-
mand public respect.’ And it is self-
evident, we belleve, that the court itself
has failed on this score. - ) -
One of the strongest items of prggf
in support of this bellef is a remarkable
resolution just submitted to the annual -
Conference of (State) Chief Justices.
The resolution was drafted by a com-
mittee of nine chief justices, including
hest judicial officers uch

-

States as New York, Michigan, Wiscon-_

- -

- -

g ——c——
~ o .

El

" exclted demagogue.

" have a government of laws, not of men.” -
They believe that the Supreme Court .

“too often has tended to adopt the role ;.
of policy maker without proper judicial
restraint. , . ." And they say that “in~

- the light of the immense power of the

8Supreme Court and its practical nonre- -
viewablility in most instances, no more
important obligation rests upon i, in
our view, than that of careful modera-"
th;n in the exercise of 1ts poley-making
role.” BT
These are not the words of some
They reflect the
considered judgment of men who have

_ attained the highest judicial staturé in
| thelr respective States. For our :m.l:t..’l

]

L 2
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R

"We think the criticlsms which they put

forward are fustified, and there is no-
room for substantial doubt that the

cantimandtn el d e 'R S P P
SLALOCIW willlill  WIfY <©XpPIess are

closely identified with the sentime
hich have prompted the so-calldd-
‘lattacks” on the court both in and girt.
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he Supreme%ourtwls Rebuked

Ten State High Justices’ Cnt:cnsm

"Of Legislative Trend Is Clted

: The chief justices of thz
- highest court In each of nine
* States—seven of them in the
' North—+have just issued the
most penetrating ‘of
the decisions of the Supreme
Court of the
al hes emanated trom any
source in recent years, They
were joined by ome associate
" ojustiee - . ows
; Coming 3 it does at the
" very time when the Senate
' and the House here have been
debating whether to pass laws
to restrict the jurisdiction of
+ the Supreme Court and in
some instances- to reverse
* some of the points on which
the court has erroneously in-
f:’ terpreted the intent of Con-
gress, the wording of the
,__. ‘document is of more than
-~ . passing Interest. . .
“The report of -the- Com-,
_—--' mittee on State-Federsl Re-
: intionships was made publie .’
.« at Pasadena, California,
‘¥ where thé annual meetings
«7 of the Conference of Chiet /
= = Justices and of the Ameri- -
2 can Bar Association are be
< held. The chief justices
Massachusetts, New York
Btate, Michigan, Wisconsin,:.
Oregon, Minnesota and Mary-
land ‘can hardly be charged
with & “Southern Dbias” .
Indeed, the report of the chief
justices did ‘not mention the -
“segfegation™ issue at all but .
dealt solely with the abuse of’
the rights of the Btates by’
the Supreme Court of the
ted States. Fat—doou-
ment 3y ) PRI 'ui
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* the court on these matters,

] ﬂxﬁcw reiraint.  We feel
- both ot oy great fields we |

VA as now. Sonc
specifically with the e of
Judicial decisions upon the .
relations between the Fpd-
eral Covernment and the
State governments. Here we
think that the over-all tend-
ency of decisions of the Su-
preme Court over the last 25
¥Years or more has been to
press the extenslon of Fed- °
erk]l power and to preu it 4

l‘lmldfy A i
* “There "have h‘e!n of

course, and still avé vely ton-
siderable differences within

and there has been quits ra-
cenily a growing Tecognition
of the fdet that our Govern-
ment 18" stfll a Federal Gov-
ernment and that the ‘historte
line which experience seems
to Justify between matters
prima.ruy of national concern
end matters primarily of ig-
cal concern should not be
hestily or lightly obliterated.
A number of justices have
repeatedly demonstrated, their
awareness of problems of
federallsm and their recogni-
tion that federalism is still o
living pgrg of sour system of
government.

“We. beueve t.hat ln the
Relde with which we are
concerned and as to which we
feel entitled to speak, the
Supreme Court too often has
tended to adopt the role of
polley maker. without proper

heonse tn |
-have discussed—namely, the !
extent and extenslon of the
Federal power,” and the |
-supervision of State action by :
the Supreme Court by virtue

ot t:mml"oumcnth Amend-
men the li of the im-
e s .,r'

‘

L I S -l sl

.@a system of checks and
_balances snd of distribution

raise
Fan

»

menss power of t.heu Supreme
Cour} ﬁﬁﬂ lrg practical non-
reviewa in mosat . in-
stances, ne more mportant
obligation rests upon it, in our
view, than that of careful
moderation in the exercise of
its policy-making role. -
“We are not alone in our
view that the court. in many
cases arising under the Four-
teenth Amendment, has as-
umed what seem to us
rimarily legislative powers.
See Judge Learned Hand on
e Bill of Rights. We do
not believe that either the
framers of the originsl Con-
stitution or the possibly
somewhat less gifted drafts-
inen of the Fourteenth
Amendment ever contem-
plated that the Supreme
Court would. or should, have
the almost unlimited policy-
making powers whlch 1t now
exercises.

“It is strange, indeed, to
reflect that, under a Con-
stitution which provides for

Pavwels a3 t0 the validity of
that boast. We find first that,
in conatitutional cases, unanli-
mous decisions are compara-
tive rarities and that multiple
opinions, concurring or dis-
sentinz. are common occur-
rences.

“We nnd next. that dlvl-

basis are quite frequent. We
find furiber that, on some
occaslons, a majority of the

support of any one opinton
and that the result of a given
case may come from the
divergent views of individual
justices who happen to unite
on one outcome or the other
of the case before the eourt.

... It seems strange that,
under s constitutional doc-
trine which requites sll
others to recognizé the
Suypreme Court's rulings on
constitutional questions as
hinding adjudications of the
meaning and application of
the Consiltution, the court
{tself has so frequently over-
turned §ts own declsions
thereon, after the lapse of
perlode varying from 1 year

of power betweer national
and State governments, one

. branch of one Government—

the Supreme Court—should
attain the immense and, in
many respects, dominant
power which It now wields.| .

“It has 1on¢ been * an

"American boast that we have

& government of laws and
not of men. We believe that
any study of recent decisions
ofetbe Sypreme Court will
al least considerable

T R B

to 75, or even 95 years. . ..
“The Constitution express-

1y sets up its own procedurss

for amendment, slow or cum-
bersome though they may be,
I reasonable certainty and
stability do not attach to a
written constitution, 18 it a
constitution or is it a sham?

“These frequent differences
and occasional overrulings of
prior decisions in constitu-
tlonal cases cause us grave
concern as t¢ whether indi-
vidual views as to what is

wise or desirable do not un~- .

B e e T R

sions 1% resuft on a 5-to-4.

court cannot be mustered fn .

o
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nsciously onrrldo'l-ﬁ
onate consideration

what l-orunotoumﬂtudn-,

ally warranted. ., . 0% [« - 0

preas, that that great com't
exerclee to the fyll its pawer
of Jjudicial self-restraint by
adhering firmly to its tre-
mendous, strictly Juucuf
powéts and by eschewing. s .
far ss possible, the exercise
of essentinlly legisiative powe!
ers when 14 is called upon 4o
decide questions involving the-
validity of State action,:
whether it deems such mztim
wise or unwln » o
The ten Justices’ declu'u
moreover, that at times the*
Supreme Court justices seem
to *manifest an impatience
with the slow workings of our
Federal system™” and an un-
willingness to wait for Con=’
gress “to make clear it in-_
tention to exeércise the powers
conferred upon it by the Con-: )
stitution.” . - .- Wy
The report uyu llso thnt
the Supreme Court seems to
be impatient with the “slow
processes of amending the
Constitution which that ine
strumernit provides,” and that
it should be adhering to “the
limitations of judicial power,” .

fect to what it’mny deem de-
sireble.” :

Thls = a sca.t.hinz rebuke

Court, though the criticism '
does go back in some N~
stances o previous personnel
g3 well. There can be no’
doubt that many men of the®
highest Judicia] experience.’
in America have begun td:
question whether the nttd-"
tude of the present court.
isn't  really. lezisllpve in-
stead of judiciall . -
{Reproduction MIW)

o - . e

instead of “merely glving afs .

of the present Supreme’

-y .
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“JuristsVote '
HighC ourt Ce et:s/ure

By LAWRENCE E. DA\!(
Special to The New York Timaes, -

PASADENA, Calif, Aug’ }

23—A resolution pna 2 report-

highly ¢ritieal of the United

States Supreme Cou as . .

lacking\Tn -judicial sejf-re -

straint and’ invndmg the field

of legislatioh were adapted by’

thglonference of Chief Jus- |-

. tices today. The’ vote was

Wio 8,

The action was taken arter
members . of a minority
jumped to .the high court'
defense, . . ]

Chief Justice Charles Alvi.n
| Jones "ol "Fénnsylvania ace [
“cused the Commnittee on Féd-
eral-State! Relationships as
Affected by Judicial - Deci-

slons, head:ﬁ by Chiet Jufige' |

Frederick rune of Mary- |~
land, of ‘beat g around the i

Bush.”

He charged that the real | Wash. Post and
basis for the reéport's com- - Times Herald
comvmreTyL Page Q'M'J Wash. News
' Wash. Star

C o N. Y. Herald ___, -

Tribune
N. Y. Journal-

American
N. Y. Mirror
N. Y. Daily News .___
N. Y. Times
Daily Worker
The Worker
New Leader
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not any ‘decision men-
ed in the committee’s report.
stead, he declared, it was the
hool segregation ssue,

The segregation question, he
id, was “quietly embedded in
e resolution you are aked to
opt.

"gou might as well face that
ct,” he said.

Chief Justice Joseph ein-
Aib of New Jersey jomad—n
®AttdCR- By saying it was
fortunate that the Prestlge
: the conference chief

stices should be placed behind
.serious an indictment.”

“'Any man or group of men,”
" went on, “who choose to
'ce themselves above the con-
tuted a.uthority as determlned
- the Supreme l.A)l._u'I ar io
out the basic rights as that
rt authoritatively finds them
Fyure to find comfort and sup-
rt in the sweeping reflections
nrtthe Supreme Court in this

urt members’ decislons “but
cannot impute to them any-
leszs than conscientious

.y

- .R §tiee _F
¥ Condon of Rhode 1sla
YT Ustice said the Con-

. . ﬂ‘;ence of Chief Justices was "&
i, h 5{ sultative organization--not
1 Va ia ..organization to sit in judg-
i nt on the highest court in
tie land.”
t Just:ce Gibson said the deci-
sibns mentibned in, the commit-
14e report dealt for the most’
‘pdrt with the “protection of
it fundamental rights of the
ﬁv:dual against the power of
ernment.” - 1

n unsuccessful attempt was

e by Chle( Ju 3
’ﬂhamson o to have
) ~edTRETaph  of e resolu-
t n stricken. He was dis-

tjirbed. he said, by phrases such|
*judicial  self-restraint.”
ese phrases occurred In &
ségtian of a resolution widely
qoked upon as asking the na-
n’s highest tribu to mmd
nmtéf": tioe Theodere. .G,
v ustice _9'::,..
“of Yowa nofed Justi

hool integration case wus th
il reason be}p:t.d the Brun
‘s . ;

Justice Weintraub told the J -
inference members that theyf: :
zht disagree with Supreme}:

*:

C- B Fourne
j of 'Wiscon.'?in

o
218
3 i

. Justice McGehee,

tion decision” - .
The resolutions comrnltte!

rune in a YITET de-
fénse of the critical report as-
that no personal attacks

the honor or Integrity of
embers of the Supreme Court
hpd been intended by hix com:
ttee of ten state thief ;hm-

ot!ng against the resolution
Sd thus against the report on;
ich 1t was based were Chief ¥
tices or their representatives
alifornia, New Jersey, Penn-

=

, West Virginia and]..
waii. Those from Névada and
rth Dakota abstained. Absent {§
#n a final business session'y
iz the Huntington-Sheraton' ﬁ_
tel here were Connectlcutl

"‘aid Indiana. Arkansag was not!”.

presented at the annual meet-, »
%hatf&lfl bdecausebof illpess, |- J o,
[Chie udge Alber QM}!-. >
the New York Court o c
S was electe ent of
th onference af Chiet Justices. ”
er

OQ

elected - werey
first  vice-{
‘pfesident, and Judge Brune. l

officers

second vice president.

New members elecited.to the ;' -
executive couricil for two-year‘
terms were Chief Jus

of “Louisjana and

T OF THE REPQR‘T‘

Resolved: -

i 1. That this conference Ap-
proves the Réport of the Com-
Anittee on Federal-State Rela-
tionships as Affected by Judi-
cial Decisions submitted it
this meeting.

2. That in the tield of Fed-
eral-state relationships the di-
Vision of powers betweemthose
granted to the national gov- pbw
ernment and those reserved
toc the state governments
should be tested solely by the
irovnsions of the Constitution

{ the United States and the
mendmepts therete. .
3. That this conference be-
eves that our system of fed-
‘eralism  under which control
{ matters primarily of na-
ipnal concern is' committed

o~ our nationsl zovernment
13 SR Eoveromsent

pd control of matters pri-.
rily of local concern iz re-

rved to the severa)l states, is

nd and should be more dili-

e

R S R N L )

il

3

"'l &—'ﬂﬂ- this “wadstarete™
fle recognizing that the & ru?;
f‘catlon of constitutional )

changed conditions must be |
tﬂclently flexible as - toi
e such rules adaptable i.o
conditions, . Dbelieves”
t s fundamental purpasa’
having a written comutu-,1
tipn is to promote the cerv
tdinty and stability e! the'
plovisions of law set
\‘llch a constitution, ~°

I5. That this conferefice |
hireby réspectfully urgeg that 4
U"‘ Supreme Court of the

ited States, in exercising -
tHe great powers confided fo 4
iiifor the determination of

qRestions as to the aliocation
apd extent of hational and 4
state powers, respectively,
. ahd &% to the validity under
| tM® Federal Constitutfon of 1
F the exercise of powers -
ofved to the states, exe B
16, of the gleatest of all jud- "
o

| Bial powers —Ehe power B
dicial self-restraint -—
recognizing and giving effect
. to the difference between that -
which, on the one hand, the
Constitution may prescribe or.
permit, and that which, on
the other, m majority of the
Supreme CnurL as from time
to time constituted, may deem’
desirable or nndesirable. to
| the end that our system of
" federalism may continue to
function with sand through
the preservation ot loca) gelf-

{ government, ;

1 8. That this conference
firmly believés that the sub--
ject with which the Commit. -
tee on Federal-State Relatiom »
ships as Affected by Judicial®

ecisions has been concerned ~
one of continuing impo

‘ ce, and that there shou!

| a committee appointed t

al with the subject in th

suing year.

= - - Lo 1l
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8 Junsts Oppou‘e It hR

Lo ANGELES Aug. 23|3
((UPT}~Chief justices of most|.
}-of the 48 staten overwhelm.|"

ppose Pl "Sr-e-lbnq,'
alif.; Joseph Weintraub, N
ersey; Jones; Francis B.

: The resolution, in~ sup orff
‘Ing the findings of the com-
mittee which prepared the
report, requesied the Supreme
|Court to exercise self-réstraint’

. ingly adopted- resolution| “ta the end that our system
'today  whicl Briticizes  the of federalism may continue to
L function with and through the

. Unifed States Supreme Court.
|One dissente? calle
E‘ “smoke screen”
5 “those who oppose Federal de-

favored hy| '

preservgtion of . locnl self-
overnment”?

The chairman of the eommi
e which prepared the repo

m ls on
Belmont

Mohe
ease %

Parson
P don, Rhode Island; Roger. Rosen .
J ll 'tl S H t gcmnou%h, Uu:l g‘,ﬁi‘l Tams -
. eary, . Vermont;
8 ce 1 ?ﬂi”ﬁ“ﬂ"nmwéit dLVlr!inll Trotter
P s DAW W.C. Sullivan
ngh COlll't \ th?}};;{‘:&g;‘“ntwfof . Tele. Room _
Resolution AttaeE _ Chief Justices Milion B Holloman ___
Pohcymakmg; Gandy

Vlcisions on integration, © - - |{fas _Chief Judge Frederic
.| . The resglution was endorsed| .. % Brune of Maryland. =~ §
f gby & rollcall vote of 388 by“f'

'jushces attending their annual :
. iconference. It approved a 31-}i-
' ipage report drafted by a com-E
;‘ mittee ‘of 10 state justices. . ?
] The report, “highly eritical? ti
i;of the Supreme Court for what g

(it sald was encroachment ln F -:(

assuming the role of pollcy-ﬁ
!}maker said the highest court W
of. the land often had f;ﬂed*" .

1o exercise “proper judicial
i'estrlint.” L

Wash, Post and M.

Times Herald

s

. N 2
AL RPN

.Ina lengthy speech against
the resolution, Chief Justicel
Charles A, Jones, of Penn.

wlvanla, said it was a smo Wash. News

screen for' “persons who lit:vk Wash, Star

‘not like the Fede;'al declsimu I~ s g N. Y. Herald

Jm integration.? - .- s RSN Telh

: However, other. justlcea. , ribune

Jsome from nortl'i:m limg far; N. Y. Journal-—._____

wesiern states where in

tion is no issue, t.ook the N American

to deny this, , - : - . Y. Mirror

. [The Assoclated Press ui N. Y. Daily News
representatives were ex N. Y. Times

pected at the conference—one

om each state and the juris
from Puerto Rico and Hawaii.
However, four chief justices

162 - 2 75775 A Dok ——

New Leader

\ Datﬂm‘:-lgsﬂ—

- - =

[ \were absent: those from Con-‘ NOT RECORDED
! Decticut, Indiana, Puerto Rico 167 SEP @ 1958
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. THE 'S, SUPREME Court, alter backing ;

for generations in affection and re-
spect is now the focal point of a gath-
ering mass of pubhc Lndxgnauon. )

B oo 41 The grumblings at the grass roots sre |
' o finding suthoritative expression. Criticism
is coming not alone from the South but
.- from all over the nation, It is coming from
the average citizen as well as from men
learned in law and history.. .- '

v

& The anticourt chorus almost came to Q‘
i a head in the session of Congress, just / -

== ended. Several bills aimed at curbing the

fﬁ power of the body worked up consid-

vincing criticism yet. It was in the form

ol 8 resolution passed with only eight )

. _ dissenting votes’ by the Conferenca ot

. Chief Justices, . R

s " 'The resolution approved by the semor

i

erahle support. . . i / -6
|
I

i Over the weekend came the most con=

-
4
)

- jurists of & Jstates’ judicial systems

© charged the Supreme Court with assum-
"2 = ing an unrestfaifed policy-making role
- ” and usurping rights belonging to the '
= - states. It further accused the court of a !

lack of patience in not waiting for Con- )
gress to make clear the powers conferred : ,
by the Constitution.

‘ All’this cannot be charged off, as some |

would like to do, as demagogic discontent, '

= O It cannot be laid entirely to Southern dis- !
T satisfaction with the schoo) desekregatmn

- |
fl,‘,:;' . : decisions, It goes deeper than that. ,
<y i § The end Is not in sight. Some rdfory
5 o« ¢ - "tdst eome, Whether it will originate
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AI RMAN :nmun CELLER OF THE HOUSE Jun:cunx coumrna ACCUSED
g¥§§F:n~ R iﬂ“}t CHIEF JUSTICES TODAY OF “UNBEGOMING® AND

THE UNITED STATE “§Iﬁl COURT ,
_ THE NEW zgg% 35?2%5%1.‘(8::114”&41‘1{.5 CP%T}!{%‘% RESOL .'ST.{Og lunl: PILU BY THE |
; UNDE E THE RESPEGT FOR THE
ITY OF THE SUPREI!E CCURT WHICH IS SO ESSENTIAL TO ORDERLYI

SEMINT BY THE CONFERENCE OF CHILF Just:
M_AGAINST THE SUPREME COURT SHOWS A MARKED byLRosARENT

F-RESTRAINT VHICH THE cour:nsnc: URGED THE SUP

FLLER SAID IN A STatEwmr, T USSR SUPRENE

ME COURT BUT A BROADSIDE ATTACK PN SR
% gg0Lv1nc FEDERAL =STATE RELATIONSHIP

IALLY UNBECOMING® FOR THE CONFEREN NCE,

VE PROBLEMS OF THE STATE COURTS

’rAxr UPON ITSEL uncnnur ON THE NIGHEST COURT oF *a: !
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- == .. ¢ It alsa ls the general objactiando | g i
. Dupl‘eme voun I'Olltf o h]gh court mlmg' on mio]ozy % i‘lr. ’rmoxnan__
It is & moat extraordinary state of ks and psychology books instead X i iss Gandy___
affairs when the chief justices of the | Of law books. L
state supreme courts make a formal There must be, at leut by implica-

‘ andé!}fdled protest against actions of | tion, a fundamental objection to lifting

upreme _Courf, of the United " men with little judicial experience, if
. . any, to the most powerful court in the

What the state chief justices said || country, in place of promoting sound
probably was less news in the South || Judges from the lower courts.

than elsewhere, for the South has been The nationwide impact of this reso-

hemng the same kind ot attack four )| lution from Pasadena comes from two oy b OC/

Y<Ears. Liss mnﬁf ¢vent from coast sets of figures. It was written by the - \/ /

; to coast when these veterans of the || committee on Federal-state relation- O

| bench examine the nation’s hlghest ships of the Conference of Chief Jus- o
"court and find it faulty., - - tices. There are 10 committee mem-

_ *“Recent decisions raise considerable |} bers, of whom six are from the North
: doubt as to the validity of the Ameri- || and West.

; can boast that we have a government ||  This commities report was adOPted 5

tof laws and not of men," the highest by a vote of 36 to 8 which means it )

+ Judicial officers of the states said. would have carried If the South’s chief y4 Q

i The court in Washington has beén Justices had abstained from voting. A —
usurpmg constitutional rights of the c%f_a; mn,}ority mof &:1 ¢ non-Southern \ S
“atates and during the last 25 years || chief justices finds the time has come | /J' P

\ has rapidly extended pewers of the || i3 SPERX OUt Apuli Slpreme LOUEE ¢ \(‘

r ceu:rr-:ledgovgmment, the state ju;tic Wusoe"now bave 1 m:.jtion al, mtllil ‘

: ; al, qu

! § We consider it significant that thes ‘ g e, e ey 2°

! pages of objections, from justice : :

P P,

I ho know proper procedure in appeals

&t the upper ilevel of the judicial sys-
tem better than anyone elss, should
come after debate in which the decision

! on racial integratlon in puhlic schools
' was discussed.

THE COMMERICAL APPE

ue[euuem OI EnB nnuonm i:mpremu

Court asserted, in effect, that the at- , MEMPHIS, TENNESSER
tack was essentially a protest againgt 5; - 8)
the school decision, with all the general { ~25-5

words about principles thrown in as

wrappings for the package.

“ This attitude was overwheimingly

defeated in the final vote. The result
' {s outright objection to Supreme Court
l methods in acting as a policy maker

for the Government. .

This is, of course, the heart of the '
difficulty in the school decision. Our S e J/ &
plan of Government calls for Congreas || ¥ 9/ 7 S
to make policy and any attempt to get I - .

Cpngreas to take over school attend

i

: mDED
o alice management would have been ded), EP 9 1§§§
- cillively defeated. But the Suprem 167 5
! Cdurt undertook to maké a change infj-
: national policy anyway. . o ... 1 N — e
-
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L3178 criticism of the United  without proper judicialrestraint.? ! : ;

““Sfates Supreme Court by. the 'i.. This hids been a rather coms’! 78
“Cohference of Chief Justicés of " 'mon complaint, that the Suprémé * »ii ke WEaE
- Ininy states, in Pasadena, is a7 Court his now become, through " {FF%EEY
| healthy indication of the rising - its radical decisions, a policy el :
tide of sentiment throughout the ~ maker and almost a law maker, 7%
niation against some of the deci- - usurping the powers for wh.tch’
_ sions of the high court affecting =~ we elect leading citizens to Coft-
.Communism and security issues. gress, =: R RPN
i~ Dne of the most recent of .. . The committee’s report I S
_these amazing 5-4 Supreme Court’  serted thatl i3 Vg -l = gla
. decisions ruled that the secre- - “It has long been an ‘Ameri-
tary of state has no statutory - can boast that we have a govern ;i ‘@i %7
3 .. Tight to refuse passports to per- - ment of laws, not of men. We:- =" " &~
d -sons because of “beliefs and  believe that any study -of recent"j;%fah.;"‘,{,\';,,‘:: .
“-associations” v L. - ot decisions of the Supreme Court | “ ;-
-+ —The effect, of course, was that ~ will raise at_least considerable. " -
the gate has been opencd toevery .. doubt‘.ufkc; the validity of thas™ . -
_.enemy of the United States re- \boalt.'!-..} el TN R LT
§ " siding in this country, including " ile the committee made it .
_-Communists, fellow travelers, plain that the state Chief Jus-' ~°
“’and others who are subversives, tices are primarily - concemned .
*..to thumb their noses at the State . with “the effect of judicial decl- . .
" Department, demand and obtain sions upon the relations between | .
" “Passports and go around other  the federal and state govern="' "
| .- countries doing their utmost to ments,” and states rights R

ALY F

¢ Ttices in their 10th annual meet- no mistaking the fact that the
¥: ing here issued the sharply crite  entire field of Supreme Court
* Jeal report by its Committee on decisions was under fire. -
1% Federal-State Relationships as The conference chairman,
-1t affected by Judicial Decisios . Chief Justice John R. Dethmers, ™
ol ! * which was officially approved by = of Michigan, warned that “too >

the conference, "~ *-° . '

. harm this natign, - %" .. the encroachment of { ederal """
- i " The Conference of Chief Jus.. power upon the states, there was ( o "
Q LITTLE ROOK.

CENTRAL. HIC

: much policy making by the fed-. = (.4 EGQ
H¥ ... The Supreme Court was eral courts may eventually prove _°°°
2% curtly reminded. that it should destructive to our way.of life™ .
B “exercise one of the greatest of * © In view of the reverence [Letfers fo ¢

all judicial _powert—-the power of . which the people have felt for —
restraint”—in a resolution- . their Supreme Court throughout - P )
aléo adopted. The committee re- ~ a long and historic past, it would . OOI"
EEEPWEE:  port in part said: " ©- 22177 -« be unfortunate indeed if its @0 "L een
} R We believe that. '

LANY e

. the Su- ' tions during recent months, a8d ment duying
o f{ﬁfehecmwooftenhutendedhjm the E_um:]"would put a yoke iresponsibie
S ‘gf-ifgggdop; policy maker ™ “upon the o f a free Jand. can »dd my
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. boignant of all
, was the 4140
i vote to table g
. the resolution B
: curtailing -

7 nounced John

" President
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i 'l'lno Washlugton Merry-(-‘o-llounm

O

the .\
g&wers of the

upreme
_Court. As the B
“vote was an-

McClellan o f -
 Arkansas trem-

r.\.

bled. Perspiration stood out §
on his forehead. He was white |§

with anger .,

~ leader, Joe Robinson of Ar.

- kansas was loyal to his chief|f
in the White House, and when |
Roosevelt . Intro. :

duced his court-packing bill,
Robinson fought for it. _His
rheart however, was never In
; his argument. His heart was
; with his southern friends, Sen-

; ator “Jimmy" Byrnes of South ¥

Carolma Harry Byrd of Vir-
f ginia, Walter George and Dick
*Russell of Georgla. - -

So Robinson, overworked
"and heartsick, died during the
‘eourt battle, His heart failed
‘h1 . Last week Joh: Me-
Clellan tired from the long
‘Hoffa hearings, looked as if
he might collapse as the one.

C 4 '“il"rage

¥ lstern features you could see

£ “nullification” . .
‘i gmia looked calm Twenty
tf:vears before he: ‘had battled

. Twenty years [
.before, another Arkansas Sen-|E
ator had stood on the Senpgtell
floor also arguing that the
‘power of the Supreme CourtH g
S must be curbed. As majority g

. held more slaves than any

vote margin to propacuedls in
d3PeToERe of the  coutt was

F758

5 '¢ SEP 97 1958
// 1843\’.?

SENT Dmr-zcro)(
$-207 59

announcd-. . . Senator Strom
Tlmnmnd-o South-c.lml.im
was not so emotional. But be-
hind" his flashing eyes and

the same emotions that must
have welled up in another fam-
ous South Carolinian, John C.
Calhoun, as he champmned
. Byré of Vir-

§ against Roosevelt to keep the

Supreme Court independent.

.Three years before he had
joined with all of Virginia in
paying tribute to John Mar-
‘shall, who as Chief Justice had
established in his fight with
Jefferson, the independence of
the Supreme Court.

. Grandsonri of a slave-holder,
"Sen. Tom Hennings of Mis-
-souri, whose great grandfather

other plantation owner In
Georgia and whose grand-
father was an officer in the
Confederate Army, led -the
Senate argument for the court.
“In . these late days of the

sessmn." he said, “the Senate|

may be doing something which

will plague npt only the Sen. -

ate, but the people of the coun-
tl'y5 pther Senates and other

gresses for years to come,”|.

. Sen. John Carroll of Colo-
!rado supported Hennings. .
y Silent Rep -

= * ?,_-.1 e

batg ma; anleﬂ bemgn.nun
l ocrats. Republicans v o, ted,

52, .2 25 35 -4
'___‘RF”Q“DED
NOT s 1058

—— Seaentti
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i - sk
merwhcﬁlngly fgﬂm
‘court, but stayed
Hne¥tering deba Obvtnuh

Jly they relished this & -

North-South Democratie hlt-
lt.le. oné which would play up
_the split inside the Democratic
‘Party . , . Unkindest vote of
all came from Sen. Kuchel af
Californla, Republican, He
threw” in, his lot with theq
enemies 0f Chief Justice War.
.ren, though it was Warren,
wiben Governor of California,
lwho appointed Kuchel to the
Senate . Margaret Chase
Smith of Maine, the only lady,
lined up against the court
which had supported her In
varjous. daclslons on McCar
thyism . ; . Gore of Tennesses|:
took the easy course; his cdl.
league Kefszuver the bard
course. Kefauver's vote for
the court was one of oniy three|
from the South. Gore had just|
been assured of reelection.|
Kefauver comes up for reelec-
tion in 1960. His vote took real
courage, So did the votes of¢:

Johnson and Yuborough) of{”

Texas. -

‘What is courage’ The word
“courage” was,tossed arohnd
the Senate ﬂoor like & basket-

ball. Almost every Senator
was complimenting almost
every other Senator op his
great courage. Most of them
had shown no great courage.
It takes no -courage for al,
No thern Senator representing|’
egrd bloc of big city voters

to line up for civil rights or
for the Supreme Court. In con-
trast, Kefauver - Yarborough-
Johnson votes did take cou-
rage Johnspn even persuaded
'‘George Smathers of Florida,
who was against the court, to
pair with Mike throney of
Oklahoma who, though for the
court, was absent. This gave
the one-vote margin needed
for the court ., . Furthermore,
Johnsqn had persuaded Sens.
Bob Kerr of Oklahoma and|
-Allen Frear pf Delaware, both
Democrats who would havel
voted against the court, to re-
main in the cloakroom and not
yote. As the vote was taken,
‘Democratic Whip Mansfield of
Montana annom’ced “The
‘Senator from De'laware
(Frear), the Senator from Flor-
1da’ (Holland), and the Sena-]
tors from Oklahoma*(Ker? and
‘Monroney} are ‘absent on offi4
ial business.” This was not

exactly true.. Holland was
Jorida campaigning franticals
for his renomination, whil

CE— — s
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x - 'In the pohtest posﬁbfe 'la.nguage’
hief justices of the state eupreme -
‘courts the other day offereg—qome ‘ad-_°
mce w ‘n’n.Ul,m?d;. btate!"‘Supreme
« .By an bverwhelm g vote of 3% to 3
ithe members of the” fere ge o
hief Justices, meeting in Rasa ena,_
alif., had these things to say: . :
fundamental purgose of havmg
*,a ‘written constitution 1510 promote the'
;certainty/ and stability of j:he pmv:-
nonl of . law set forth m sugh
a constltuhon/ Pt . N
}n “Our "system of federe.hsm, {mdar
which control of ‘matters primarily of_
national concern is commitied to our
national government and contrel of
;Jnatters primarily of local concern is
treserved to the several states, is sound
d should be more diligently - pr
rved.” e ”‘,.; S
“The division of poWers between
those granted the national government
d t.hose reserved to the state govern-.
ments s.uoulcl De teswq smexy Dy me
‘provisions of the Constitution of the.:
‘United States and the Amenqu_nts
therets,” ! - <.
~ The Conference of Chxef Justxces
‘then went on to suggest where the just-
ices think the United Stdtes Suprethe-
Court has gone astray in some of its de- "
cisions affecting the ,relationships of
?the division of Federal and state
@owers They a&momshed the Supreme

Court to recognize that there is a dif- '

erence between what ‘the Constitution
quires or allows and what members,
of the Supreme Court “may degm de- )
I?e or undesirable.” -\ *¥ a7 i
short, the highest legal alﬁhori-

tles of the states herg are telling the
Supreme Court that cases should be -
decided by what the Constitution’says, ye,
Yand not by ‘what the members think
e Con.titution should say. They are

__g.g wnrnlna 'ﬂ\n (".n.“'r-} nan“\-l-_ mn,

'tmued wmupﬁg&daﬁ 0‘5; “locnlfsf
nt’ e s¥stemn o
Lgail " “contitiue to functi 37
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S W W mi
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10
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- other men upset theu' logc and

J r I

T anw

o yaTagE

Sy E,(‘ w“Fr
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f-llestralnt ae e

" And what ‘should  the Sup:
Court do in order to restore the rc%

" balance the -chief Justices find? The

¥nster to_that wes alsp a polite but,

- . plainly put’ condemnation: ** xercue

one of iki’e greatest f<:nf all ;.ludm
wers—the power of-ju se

xl?zstramt Vsl TR T (e el %

: 7. Now there are tWo facfpu

should be remembered about this )

son in law and admonishiment to ‘re-

" straint. One is that the state chief jus.:

tices are decidedly inferested parties’
to ‘the conflict between; Federal and:
state powers, They'are the guardlanl
of what rights remain ‘to the states,
and they do not like to see them niba
bled away for any reason. And, beirg
men; they especially do not hke to

reasoning. 3
i .. But the other factor is that tln is’
niat just the view of one chlef jugtice In
one state about one case.'It is the coné
sidered opinion of 36 chief justices w,
come from al} sections of the .
and who have little else in on,
aside from their ghardianship of their
. states against Federal encroachment,
They .are attacking a pattern thex,
" think is dangerous. - = .t "

What they had to say wle prov:de a

.- g‘reat deal of ammunition to those who

would take away some of the Supreme
Court’s powers. And“from those who,
conversely, think the Supreme Court

& Mo wreno nuae dha abkiaf dadkel

WERLL AL LU WiV TYTl, wi& Ccaisr J

_ tices will hegar the cry that they them-

selves are guilty of judicial unrestramf

“in criticizing their higher brethren.’ 2
an

Both these results can surely be
ticipated. + But “since, like the chief
justices, all of us are interested partiea’
—or shoéuld be—in retaining a proped
Federal systern of national ‘and stat
powers, one other result of this plan
for sélf-restraint should be hoped for

‘ﬂl‘ ‘11:-* -l- *Lat tha Qunrama Taty

ML S L TR WS

inll read this repord in the—hg'ht of A
decmons a.nd ju g?,wbe a1l th

re,
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"'m"' “';‘.55"‘..—' {"".‘.’"=Far——..... Gev. Hi!!.-..-‘.! F. v=!L

ged today that Americans’ m n u rrom “cl vlc
. poljtical hookworm.” -

aldwell upbnlded everyons from Prelldenl Ellenh
. down, raked the U. B. Supreme Court ever the coals and de-
' elared manhy Amerleuu are urnwittingly contributing ts ihe
Comumunist cause,

. The hookworm l;mptoms, he told a loeal clvic club, are lasi- e t~nrnsl
nesn, indecision, indlrectlon, moderation and Hmidity, . ' JaCkSOﬂVI" 7 ) ﬂa
i. The people, he charged, are “sitting on their hands” while Jacksonui. =, X ida
f the U. 8. Constitution iy being desiroyed, left-wingers are push-
k - ing the secuntry te bankrypioy and cancerous -ppe.-.;emens_ Date u———z
| " policies are advanced by friends of Rusia. ' ) oA
o f M

;."Although the eouniry may have been shocked by‘ tho :
| wnconstituilons] Supreme Court decisions, by the firgt
. usdhy flon. by wmunmn of lhhi’ ri;htl. by the ﬂrlt

’@ouﬁ

apet " WA
SWlei military ae -
} ry le.nce supe
S030any signs of dlsintegr ﬂ"m’- we have seen png

-
-
ation th .
frustration and failure,” ho dech.rgd“ g" e been reconciled te // C
Bome of us, even mom,

urt’s school Integration : 7 ome <
." q;-d. And it la 1ng sich tu::d‘lm fa the tupreme law of the l/ ’ f) - £

: ’ ‘ knows” BE g e T o \ \t" C_:j( '

>I7L

e

A court decision not made pursuant ts the Commutio ll
ipvalld. That the school decision was written in violation ¢t
. nstitution i3 as obvious as the nose on your face™ '

“Instead of living under a constitutional govemmen!. n
a{F now subservient to a Jnrlielal tmmu"'
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mxrmllnhMOurdmemmtﬂ :
an undersianding with the wurderers of Moscow, t t

. mnmm-mamnomm
minlnr the future of the Unlted Biater”

Poie e

"ru might Jast as well mutwmn the gangyters of Meltru"

, “ discuss lsw abiding eiu:emhlp. he declared, '

“President Roosevelt snt down with Stalln snd lost his shirk, '

'"‘"""‘ Elssnhower =2z sut-manstversd In the #Oy Fomis }
,
b

*

mutin;. A. ‘

— 44

“Everythne we luve mel the eonrldonee men of the Kremlln.

" eur ets have besn picked”

' e =

e should learn that an intelligent nml emueou fo:h
Y Dhus & hard hitien prenaration far hoth wher and

only safeguard?® -

R TSP P .

It must be our hope thlt

‘peuommopposedthedod

sion wik see the wisdom and
the eompelllng peed, In the na-
tional intérest, of working out

. reasonable ways fo comply,”

ruling before the Amerfcan Bu
Asan,

Sth statement was Rogers’
strongest to date on the Integrl
tion erisis.

Rogers sald the ultimate is-

') BUT UNCLE SAM'S ATTORNEY GENERAL HAS ANOTHER VERSION

8 ANGELES (UPI)--Auy
Willlam P. Rogers sald
today the Bupreme Couri deck
slon is the law of the Jand “for

today and tomiorrow and the fu—
turel-tof all regions and all

Lok

o

sien s “whether the law|lof

the land is supreme or

or it may be evaded or defled.™ *
He conceded that the oourt's

decision had a “serious tmpact

on certaln sections of oy eoun-

try and was met with appre- -

ﬂ g8i- 40

re sald.t sue growing out of the dourt's heasion, resentment wven
e discussed the high court’s original anti-segregation deci- threst of deflance.” wor
- . — - B S . . L 1O A
!
’ |
L
i |
R SCARCHED . e AMDTYED e
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¥ A%
;Morse
| ‘?:,-;z 28

Yy

£t ™
e cm-rt now
i ency session,
probably doesn’t know that it!
was the thregt o! filibuster
vhich saved . ‘
the ninme Jus
t. l ces from
iuemg rebuffed

LA i

ne

On appeared '!arm
4Ol the Senate
’ﬂoor on Saturday night Just
B ! before adjournment, he wore
,n red rose. His colleagues
‘knew that-this was the signa
- 7 "ikat he wag ready to talk vari-
- i ‘ous bills to death. : o~
" 1, MNoting the rose, 1 Lyn-
: 40 son of Texas,
-B -...acra!!ﬂ'e;.der Teaned over
%i - d asked Morse what was up.
R - “Lyndon,” warned the Ore-
jon liberal who has one of the‘. :
ongest talkathon records in''
history, “you're not going to'
get out of here until Wedpes-

daff. I have no intention of jet-
this Congress adjofrn
n

with its last acts an expres
of jlack of confidence in
Subreme Court.”

PR R, k..

o |

l_wo Lour; b’zlls j

By Drm Pearion

~ fto_arraign prizoners without

M“"m'i ;ﬁ"?'_“*.?;?"""‘m 3

AR
m—M&ﬂ

Earljer in the day two l;ack-
"stage lnéidentl had occuarred
“which didn't leak put to thet
papers, Willjam acomber,
assistant to Dulles, had called

On Mﬂf!.- and l!lr-r' hive ¢ ma_

e e maaia Asainl W LT

‘move his earlier objection to
{the passport bill

“You've got a lot of tut:”
replied the flery. Oregouun.
“Go back to Secretary Duiles|

wili be talking against that
{bill until .Wednesday. I feel
awfully good. I've heen out on
the farm gnd I'm in good
shape. I'm a littie hoarse, but
I'll be able to talk

anln.uh-- '7! ot ,7.’
Clrroll’ Iri-h:""“i T
" About the nme time, Seni

Joh rroll ‘of Colorado con-| con-i

ferre wlth Meorse. He md

his fellow uemocrnt

honey of qumlg& ad gonel
conference the House'

of Representatives to iron out’

differences regarding the Mal-

lory bill, O'Mahoney held thel

nroxies of Illinnls® Nirkean amd

3

Mixctystoni’s Eastlan® In hisi

NOT

«7\ 167 SEP
P~ ) o) 10N

IUUD

)

/Fg"- )
& l’é_._ 2 =275 f$A
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L PRaSPOTS D ANy, Amerlcl.n. . "

and tell him that Wayne Morse i

until}

sesslon at least two daysi
Sen. Td ennings of Mis-
59 _.nPother Democrat. also

poshoblResiilf Ths ~Honses
Wrole .new wording e

hill amstring‘lng the Supreme

, |Court’s ruling. Sen. Carroll re-

fused to sign. Disappointed at

Congress. o el Morse also refemd toa the WIY O'MahOIJEY had sur-

'I‘h’e publlgr also pas:gort bill urged by " | rendered, he came to Morse
fdoes not knaw roster-suues, restoﬂng tate md thev agreed to flibuster,

. how nllbusters eparfment power, previously [, {. Later Carroll came back to

4 are born. - F removed by the courts, to ban — Morse, reported that the “soft-
m W ‘I an Snﬂn DY T I T W Wre U iy Camabua MooV = .o d,

“1 happen to have been here
14 years” chided the Ore-
gonlan. “I'm used to such ap-
pedsement. When you talk to
Church (ldaho) .or Clark
(Penna)) that’'s what you get.
But I can tell you that the only
thing the Senate leaders
understand is brute force—the
brute force of time. We have
to whip 'em with time. You ve'
Fbeeﬁ soitsoaped by the phony

liberals who don't want to
fight. Don’t fry to sell me thelr
kind of malarkey. Are you go-
ing to fight or nof?” -

way, but this got hix Irish up:
He sgreed to give twe
Fspeeches, alternating with}
Morse, to keep the Senate in

aEieci W EIve a speecn, whiié
Javits, Republican, former At
torney General of New York]
came up with an h.-nporhnt
legal gimmick. - -

LbjWayneJ' he uld, e ean

ect fo this Honza wordass
lunder Rule 2T, w
the Introductiou of new evi
detice in a conference report
We can make Ly point ‘
order™ -«

Carroll ngrued to make ﬂm
point of order, and the leaders
ere notified . that objectio;
would be made., kit g -
Bysi‘:!hlsttlme ltwlunnl ao:i.m
e Senate was grinding stow
v ! seepny toward the ¢

m hour when it Anally ae

nator:
'} PW!

Carroll is a good ﬂghf.er anyy

“Tolson

/
Belmont L
Mohr [
Neas
Parson

/mosen

Tamm

\”@Erottw
an .

Tele. Room __

Holloman
Gandy

Chicago’s * sewagw™ syt
eed for-
Miehigtu water. Sen. Pro;
of Wisconsin was determh:

that ma muame —atae Yooz-o

LML LUV LUUVILY WAalsL I.EI.VG |
harbors of Milwaukee, Gre
Bay, and Sheboygan. The «
position still had the voter
pass the Mallory bill, but
quorunf was dwindling. Ma
|Senators, up for re-elecm
| lowrere leaving town. -
" Harassed Lyndon .Tohns
ame over to Morse and C
11, “We're going te. acce
our point of order™ he sa
bu've won., We couldn't ge
B quoruim heré at 10 a m."
That' how fillhusters ar
ged — and gometimes p
ted. And that was how
reme Court finally
ed the gtucks of the 85
greas. .

frcepyriant. 1958, BeD Byndicate, T

v
)

Mush. Post and M
Y~ Times Herald
Wash., News
Wash. Star
N. Y. Herald
Tribune
N. Y. Journal-_
American
N. Y. Mirror e—____
N. Y. Daily News — .
N. Y. Times
Daily Worker
The Worker
New Leader
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R nay o, ‘1!

‘Focus on Warren &
{ ; Marq lldl W

OLD AS gov ent itself is the
e!!m:t to ind a tribunal—a man or group
r"‘ men-—a the passions of pard.

! :ap__!..!u_!n L the praindicss of tha e

e gumiLTs Ve Sasw

tion to which Amer.
‘lcm have. looked
! since the founding of {
: the republic for the
I high endeavor of im-
partial judgment. '
Yet the Supreme
Court is a political in-
stitution. And in times < .
of national strife and . Childs :
strain the Court and in partlcuhr tlu ¥
Chief Justice bhecome. the fOClll “E
mgry political attack. N
Earl Warren, the 14th bhlef Justlc.
3 of the United States, finds himself, at :
¢ the climax &f a career-in which eontro- 5‘-
i versy has bad litile part, the center of *
" a gathering storm. On May 17, 1954, | :.,
" he read two opinions .of a unanlmou: L
¢ court, holding that megregation of thsE.
- races in the publie schools was uneon. g
stitutional, ' This reversed the .doctrine "

- of the Constitution for equality under
" law was met by “separate but equll" "
. tacilities for the two races, . .-
“  “In the fiel of education,” the Chief
. Justice sald, “the foctrine of leparata
- but equal’ has no place. Separate edu-
fcnt.ionll fll‘.mﬂel are inherenﬂy un-
equl]" ol
In the South thi.s meant &’ completo
l reversal of anciéent custom and the
opinion was the signal for a new out-
break of the feud between the North
‘and the South that is nearly as old a8
the Court itsélf. In the drive of the
‘Southerners’ in Congress, abetted by
Bome Northern conservatives, to curly
the jurisdiction of the court, Warren is
ﬁthe villain. He has been denounced
Again and again in demagogic language
by Sen. James O, Eastland of Missis-
1;ch:vpi who has made himself feader of
‘the movement to whittle away the jurh-
Jiction oF the Supreme Com

el o

rﬁ’fswmmn%'

\ilee=ivignis & serenie temperame -rg
~h11| rise in politics has almost inv
ably been marked by reasonable modere

. The peaple of Caltfornia tlires
ﬂmga elected him Governor ;of that
tate because, although he was a Re-
publlcm. he appealed to Republicans
fand ‘Democrats alike as one who would
-follow » middle-of-the-road course. First
'as Attorney General and then as. Gbv.
errior he had a great deal to do with
‘directing the fantastle growth of his
naﬂve state into constructive channels. |
" “Warren was named Chlel Justice by i
‘President Elsenhower five years "ago, '
md the . appointment was widely
pra!sed. Here was a man who could .
"preside over the ciourt with dignity and
lend it toward moderation and away
F,[rom brulsihg controversies resultmg
In four or™ five opinions, v. v .

;- A3 the crisia over integration devel--
oped into a great national issue this be-
came the heart of the matter—~whether +
the Chief Justice and the othetr eight
justices, have the judicial equipment

Holloman'

and judicial temperament ~or-
whether they are legislating theirr views F
in opimdm on the Constltution. SEL o3

x ”‘ _.-, ;- ' Y
DF THE nine justices on the cnurt tn-
day only three had prior judicial exper. ‘P
jence before coming to the tribunals
and they were all appointed by Presi.

. laid down In 1898 that the requirement i¥

dent Eisenhower. John M. Harlsn had- .J
one year on the Circuit Court of Ap-* -
peals In New York. William J. Brennan - A 7é'_f - 4
Jr. was an Associate Justice of the Su-  NQT R

preme Court of New Jersey and held, 167 SEP ECORDED

lower court positions in that state,e 9 1958

Only, Justice Charles Evans Whittaker

followed the course many lawyers be-'

lieve is the best preparstion—he gerved ~— — —— - -
a2 2 Federal lc)latll;lictCJudge Jod th.f: Wash. Post and [:Z /1
on the Eigh ircuit Court of Appe -
_ The American Bar. Association hag Times Herald
Just recommended that Federal judges Wash. News
be removed from palitics. But the res- Wash. Star
olution making ' thiy recommendation N. Y. Herald
did not say how it was to he done,», v~ + e
_However desirable it may be 1o Tribune '
theory, it is highly unlikely that Con- N. Y. Journgl-
gress would approve such a change. For American
in the selection of Federal judges, ‘ins
cludlnx the justices of the high courf, N. Y. Mirror
both politics and the law_have played| N. Y. Daily News
a part While there have been diﬂ N. Y. Times
t.ingulshed legal scholars on the co + e
‘such as Justice Fellx Frankfurter todny,g Daily Worker
"the norm- has n men ke . WarT The Worker

who come to the law through the pr
,tice of politics, And while he is'toda
hated symbol for many American
when this constitutional crisls has beesy
resolved, as others have belforw if; thy
oderate’ lawyerrp’oliﬂclan ‘promises’
UaplaupigdOntina S

ontin

New Leader ————

Date
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former chief
2nate Juternal
Secunty subcommittes, ~pharged
| yesterdsy that the U, 8. Supreme
~Caust majority. had WssTRET ToE
islative  powers and way exercu-
mlf judicial tyranny,

“Legislative safeg-uardu agailut
"Boviet penetration have been made
e shambles, all without judicial
gmcedent, at the very time when

oviet strength is mounting to
| destroy us all,” Morris told the
' Hoboken Rotary Club, adding;

“Cong-ress should not nbdlcatq
from its responsibilities under the
Constitution when judicial tyre’

‘gnny prevails as it does now,
hen a new Congress conve
Lleryone should raise his vo

d urge his Senators and Re

tatives to stand up nga

wing judicial domlmon." :
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elmont
-Mohr
Nea
Parsol

Bseny ~

m
) rotterw
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Times Herald

Wash., News
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f preme Court port decision? The re-
cenﬁymify of Loftus E. Becker,,
ythe Department's legal adviser, before the House
i§Foreign Affairs Committee, indicates liis belled
thnt the Department can gtill arbitrarfly refuse |
0 issue passports, despite the contrary Supreme
Courtruh.ngin.Tune l!this!s:mreondusion

{6 draw from Mr. Becker’s testimony, and we be-
lieve it is, Secretary Dulles would be exceedmgly
iil-advised to work such a dubious end - run into
State Department passport strategy. -

The Court held that the Secretary of Sute dose
‘TGt un": the power ) ueuy #n American a pus-
. port on an undefined or arbitrary basis. Although a
¥ the decision dealt specifically with tw cases in- ’%3‘
volving questions on passport applications about %ﬂ
Commumst Party membership and another case ’ﬁ_
: y\nn.muju; a State ueparnmen’(. finding thai a .

person’s presenceé abroad would advance  the ‘f{
“* cause of the Communist Party, the Court’s de- j

Wmnnt-m—m

?"'-”é T

f

3 cision seemed to be broad enough to forbld any
- arbitracy basis for withholdmz passports. !
. U “ihe righi of exii” is io be reguiated, said b
, the Court, this regulation “mugt be’ pursuant to N
. the law-making functlons of the Congress. - And ‘3'
if that power is delggated, the standards must be
adequaua to pass scrutiny by the accepted tests.” %
. Surely this language encompasses ibe areas mr. 7l
Becker mentioned In his testimony. = . - §
Mr. Becker said that the State Department can
|su11 deny a passport to a person whose presence
abroad would senously lmpalr the conduct of
Uﬁitéd Staies foreign relaiions or wouid be inimi- 1
~ cal to the security of the United States, This view i
sharply contradicts the statement made by Deputy :
Under Secretary of State Murphy in July. Testify. ;
lng before the Senate Foreign Relations Commit-*
iee, which was ihen considering a passport bili ro-*
quested by the State Department, Mr, Murphy 4
\ said that the Departiment was powerless to pre-.:
" vent Communist agents from traveling abroad ui
a result of the Supreme Court decizion.: .., '~ &
’ [ - As the Court iiself indicated, the proper course '

. for the State Department to take is to try to per$
. suade Congress, as it did without suocess this:
summer, to spell out as flearly as possible thé
conditions for the lssusnce of passports.. This

: [ newspaper Deiieves there shouid be few restiio-®

\ ktwns on the right to travel; but whatever dis

agreement there may be over the number and’

* severity of these rules, theu surely 16 no justifi-

M2 OFR r"cahon for the ‘position of seemingly outright de;
ance of the Supreme (;our; mu r. Beckt

QoL 8 aqlapun to hlve tpten. d
Pach bt o bl

e

u-u’.]

“
Ay 1T

P Holloman

7 .

4 0

/ ) u
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THE S‘UPBM emerzed
fromltso eal with the 85th Congress .
'with its powers intact. But it was a near
""thing, as close ag one of ltlw Court’l 54

.. decisions, " . ..,

Atter three !rantie dm and nights o!

! debate during the final week of the ses-
- siom, the Senate killed the whole pack-

ue of bills deslmd to curb or Teverse

T M

the Court, But ihe close voies showed.

" the extent of antl-Court feeling which

has spread throngh Cnncreu durlnt

" the last four years.

The Jenner-Butler bill to restrict the

i Court's review power was killed by the

slender margin of 4941, A drastic antl-

. Court states' rights bill known nm
: which had passed the House 241-
" pigeonholed by the Senabe by just one .

‘vote, 4140,
THE CONGRESSIONAL attack on

. the Court has neen Duuumg up for four

years, It started with Southern anger at
the school segregation decision in 1954,
It gained support during the last two
years from conservative Republicans
disturbed by decisions upholding indi-
vidua) rights in Communist cases.

By this year, the coalitiofi was strong
enough to pry hills out of commities
and force floor action in both Houses.
They didn’t have the votes to pass a blll
but they undoubtedly will h'y a.x
next year.

O ,
§queaked Past—Th.:

{w%. 2 em P

Stste Depattment i-ermiimm aamu

pmportl to Comm

- The Court fight was embodied in fmn'
bills which made. varving degrees of:
rogress but were all buried together
n.the Senate in the closing days. Twa'
relnt.lvely limited bills would have re-;

/ F e
p&rso
Rosen
Tamm
Trott T

vived state anti-sedition laws struck ’

down by the Steve Nelson casé, And Tale. Room_‘

“clarified” the Mallory decision on the Holloman ___
Gandy

suspects before arrajgnment. The ma-
Jor assaults were contained in the Jen-
ner-Biitler mu and HR 3.

_ SEN. WILLIAM E. JENNER Rind)
1ptroduced his bill in 1957 after the.:
Court had handed down a series of de-.
clsions with titles such as Nelson, which ¥}
held that the Federal Government had %

re-empted the field of prosecuting . &
subversion against the United Statei
and that the states must say out; Wat-
king, which held that a eongressinn
. committee must tell & witness the per-
tinence of questions; Konigsherg, which
.held that a state could not bar a lawyer-
from practice solely for refusal to fest~
fy about Communist affiliation, ’
" Jenner told the Senate that these de-
-‘cisions and others have “Just about de-
molished” the Nation’s defenses lgninst
Communist subversion.

His proposed] solution was a bm whlch _
would have stripped the Court of Iis an- r-
thority to review almost all cases in the - |
security-snbversion field. This wouldn't o
have reversed the decislans Jenner was

power of Federal police to question Q

s e Jen 6}2 L
R
PLZ

w
-, o

?_"

e
P

In considerable part, the Court fight upset about, but it might have encour-

was an angry emotional outburst
against decislons Congressmen didn't
like. But there also was serious concern

:. among some moderate members that

" strue

the Court was golng too far in various
ways—that it was making law instead of
simply interpretlng it mq was i.nvadlng
tates’ rights, }

CRITICISM OF the Supreme Court
is nothing new. Most strong Presidents
have quarreled with it Franklin D.

o b, g tms cn fdm ma aven b

HUU“:‘YUIE WACU R JUV-CI.I.IP AW IIATHIUTLS
ship 21 years ago because the Court
was killing his New Deal, But rarely
has Congress gone so far. Only once,
80 years ago, has Congress limited the
Court’s power. Congress. acted then not
as the result of a decision, but to pre-
vent one, It feared that if the Court
were permitted to rule on a certain case
it mlght igvalidate one of the Recon-
on Acts, °*

There have been some suggestions

* that even though the bills failed this

Year, the cnuuum nu[ns cause ihe

Court to trim tig sails, at least try hard-
er to avold 54 decislons. That hasn't

been apparent yet. While the Jemner .

Butler bill was awalting Senate action

the ‘Conrt threw out, 34, t.he final judge of o

EETERY I, B e R L e h

-l e T

ousepi7i9se | & g

aged lower courts to doso. - - ‘«!
The Justice Department, the- Amer- |

fean Bar Association and a host'of law

school deans and leading lawyers pro- |

tested that the bill would create “legal

chaos” by remo the fipal appenl

~ which 'gives the law uniformity. -
Jenner's bill salled through the Sen- *

—
Wash. Post and £ =
Times Herald

ate Inthemalfe&m'itﬁy Subcomﬂ}iﬁ:ﬁelbut Wash, News

was change e parent Judiciary :

Committee by Sen. John Marghall . gas‘i:. lemr o

Butler tRLuu; Instead of cutling off 5 ive 1. nI8ldia

the Court’s review power, he suggested B Tribune

changing existing laws to reverse the N

effects of various decislons. i . Y. Journale___._ __
" The Committee adopied most of i American

Butler’s changes, and when the bill was ! N. Y. Mi

sent to the Aoor in May the oniy part of « 1. Mirror

the Jenner bill left was the section { N. Y. Daily Newe .—
taking from the Court lis power fo re- . N. Y. Times

view cases involving lawyers refused ¢ I

admission to state practice. The Com- - Daily Worker

mities felt that states should be the - The Worker

final judge of who prae:.lceduin tlleg;
conris, Opponents said that this wounid
permitmteltobulawm oimrm
or other special class. J
With Butler's chanjes, the bill also’
would make congressional commitiees

of the pﬂ'ﬂﬂﬂu’,

New Leader —

b - 37532""’7 1958
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" . states, or unless there is

" laws struck down: by the Nelson deci-
unls

*torle power of to Tule on

‘ tinency); rcv!n% mﬂ‘edlﬁ;:..
sion, and make t prosecution
Smith Abt terms
read mrmlr in
the Yates caxe last vaar v

" The Senate Demoerat leﬁatﬂh.l
fused to call up the Jeaner-Bu

which the Court

p re-

b
for debate, It sat on the Senate ﬁoglr
iike a time bomb fbr moro than thres

months, L

MEANWHILE
Judiciary Chairmm Emanuel Celler
(D-N. Y.) was sitting on HR 3, which ax
its number indicates was introduced
ear!y on the first day of the 1957 ses-
sion. The Jenner bill took the hardest

direct poke at the Court, but it the ;

opponents’ prophecies were correct, HR

3 would have hnd more far reaching

effects,

ON the Hom llde !

~_ HR 3was introdueed by R,ep. Howard |
xv.tSmlth {D-Va.), author of the Smith
- Ac

a{n-nsecute subversion agalnst the
Federal Government, The Court had
struck down the stite sedition laws in
the Nelson case because it decided that
Congress had intended to give the Fed-

eral Government exclusive jurisdiction 3| aside_

in the fleld by passing the Smith Act.

Smith's bill said that no Act of Con--
gress should be constried as
empting a field unless it specifically so
such a con-

flict between state and Federal laws

1@‘

- Acts of Congress,

that they cannot stand together,
Opponents sald that the 'bill would

curb the Court’s role of interpreting
More important,

" since the bill was retroactive they

e

" where uniformity

| emption clause into a bill.. Had HR 3

feared that it might strike down or at
least cause endless litigation over Fed-
eral regulatory programs in areas
-essential. -

Congress rarely writes a specific pre-

become law, opponents azld, it might
have undone 150 years of Federal reg-
ulation in every field and let the states
set their own rules. Celler said it would
“take us back to the Articles of Con.

federation.” The Jusiice bepart_ment :
shuddered at the thought of the bill-
becoming law. . :

The Smith bill was ﬂnLlly blasted -,

" past Celler to the House floor where

it wax passed eassily iIn July and was
sent to the Senate, The Senate Judi-
ciaty Committee strick out the retro- -

- active festure and sent it to the floor.
where it sat beside the JennerBuuer'

N
3
1
3

laws suu another was the M

uL_..\,'.,-. & A ,,

'‘BOTH HOUSES were also conslder-.,
in( more limited sbills which simply
would have revived the state sedition’

e e N !w \.1 ity

A 'N’Jﬁ

pre- |,

™ TS| "
that delay nmmﬁ?
alono would not bc groundl to Invall-
data a confeuiom T4
i Finally on ‘the Tuesdu before
thc Saturday night adjournment, Sen-’
-"ate Majority Leader Lyndon B, John--

- 'mon; :tialimd un tha “l“nil' l\i]l for Aa - -
bnte 1t was pnsud and gent to confer- |
~ence with the House by s vate of 6512,

" Jenber got his bill before the Senate
. Wednesday by offering it as an amend- ;

_«ment to a minor bill which had been.

| made the pending business. - :

The floor Aght against the Jemr- 3

Butler biil was led by Sen. Thomas (.

Hennings Jr, (D-Mo.) and Sen. John A,

Carroll (D-Colo.). - Hennings sald that -

the real purpose of the bill was to “visit -

retribution upon the Supreme Court for -

some of its past decisions and to put a

foot In the door in anticipation of fufure

attempts to sirip the Court of its jurls- .

diction whenever there 1s disagreement

with its decisions.” . i

. The Jenner bill was killed, 49-41 on !

a motion to table it, which means to

postpone action indefinitely. Hennings
hinted broadly that the liberals would

,'4.

e

launch'a ﬁ.libuste.r if the bill wasn't set ;

0 THEN THE Nelson bill was brought ‘
p mﬂ. Den. Joun Ll Mcblem uJ'ﬂ.l"

Eered HR 3 as an amendment. C '
»“roll’'s motion to table it was bea
4630, Johnson promptly forced the‘!
Senate to adjourn overnight ‘while he !
tried to pull things together. . i
- After a daylong debate. 'l‘hursdl!{
and nimble work in the cloakrooms by
Johnson, the Senate voted, 4140, to
kill HR 3 by sending it back to com-
mitiee. And since they wera hooked *
together, the Nelson bill went with it.

But the last straw for the Court oppo-
nents was that even the Mallory bill
flopped in the closilg minutes ot the -
session, after it had been guided
through conference and was repassed
by the House. Carvoll mwde: a point of
order that the conferees, in trying to
define “reasonable,” had added new
substance to the. bil.l The aﬁresiding
officer upheld him. The M ory bill
and all the rest of them were dead,
The Court ﬂzht was over for this vear,

HERE IS the 49 to 41 roll cali by .
which the Senate on Aug. 20 killed the
Jenner-Butler bill to curb and reverse o
the Supreme Court. The vote was on s
motlon to table the hill SR
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yunreme C LOU'!"'I ‘and

The Btatr o: Ark*
not “defi=d”- th~ Supreme’.
Court of the Unlted Rtates by
tlosing the high schools In
Little Rock.
. Btate of Virginia commitied
any - ect of . “deﬂance" by
closing Achools. : " i
. The PFederal Government
 has not "d-fie”™” the St~tes of
Arkanuas and Virgin‘a by
~ sup ovting plans that szek
t‘“‘r‘ *~h .the courts a m2ans
roroping | the public
sci~ae's.

owny ranCifgtional ovbit. The,

contest {he validity of Siate.
’ '-Pdnral actlon Is not

‘a~nance.’

The F‘ede1 al Constltution

itself vpermpits these legal
procedures
It s erroneously being

breached that there is only
a “mora! question” involved
and that the Statese of the
South are disregarding It
when they contest by legal
means the ordersof a Fed-

eral court requiring "in-
tegration” - iIn « the public
schonls As ' for- “mopal

questions” unfortunitely
the North has forgoiten, but
the South hasn} that the
very l4th Amendment on
which the present Supreme
Court is basing its rullngs

“ratified” in unmorality.
Although Abraham Lincoln
had always held that the -
Southern States had never

A
)

a{i’\

61 SEP23195

been out of the Union, Con-
gress—after his death and

' three years after the War -

- Wm?cm Dnubted of Alter:nq Prm';:
: - Lona Estal J#?Z@d by Prer*ace“ors

Nor has. the

Esch is acting within it.a‘

Lnfss!ons of the Btate lezista-

. tures, " “ratification” of the'?
14th Amendment wa.s com-
. pelied. .

In case’ o,tt.er csse t.he‘

Supreme Court of the United
States has always evaded the °

" lssué of whether the 14th
Amendment was constifu- -

tionally “ralifted”. and has
said that this is a “political
quostion™ and' not within itl
pawetr to resolve., = -

Many peopie are sa.ylng
that all this nappened loug
_ago and that it isn't feasihle
to turn the clock back now.

exciuisa of {2gal rights 10 ‘The present Supreme Court,.

- however, In its 1054 d=cision,
.did turn the clock back
is8 . years and nullifed the
“settled Jaw" of the 1and on
the question of “equal but
separate” facilitles which had
been upheld by some of the
most eminent men who ever
sat on the high court, includ-
ing its greatest liberals.
What {3 “settled. law"?
Abrahem Lincoln deflned it
as something that has been

tnittally decided hy the Bu-.

preme Court when the issue
was first raised, and. then
affirmed - and reaffirmed in
decisions  for yeaxs after-.
wards, . -

Thus, it s “settled la.w"
today that no State can

was born in unmorality and | be compelled to appropriate

money 9r keep schools open
or do any affirmative thing.
Just because the Federal Gov-.

Jernment may want to see it

done. The “settled” law on
this point was proclalmed in

a uecislon known as Hopkins.'

_ultimately result . "7,

" tutlonel questions’ this court

‘mittee -of chief justices of

“desitable” — the -

iéﬂi‘?
I amm

pnilosovhy that rend
tifles the means There.wn.l rotter
" proohetic vislon in's rnmoul ;
dhu;nt by Jus Eélm
. White of the Sautetne
who Jatsr became Chief J'liq.-‘ Telec
tice, “ he *"Pu"_f.-u uw__,, v.; Holloman —
“Teach thie. 'leyon idMat . Gandy

setijed Drlnaltﬂes- ToBY . be T
overthrown at sty time, and -
confusion Aand turmoll mu.lt

“I the perganmcy bf its®
conelusiong :
ungn the: ferennal opirumu i
of, those whib, 'from time to
time, may ma e up Its metn-
bership. it wi ‘mevlubly be-. -
come o thester of political”

S

strife, and itd actlon will be-*

without coherenqe orconslst- g P

€NeY, L 10 . 3
“Break. down ﬁua beu”t m ‘ \‘/

Judicial continulty, ang let .
be felt that ¢n gréat ‘cotastis -

Is to depart from the settldd
conclusions: of its predeces-
sors. and to determine them’
all according to’ the mere
opinion of those who tempo- .
rarlly ) its bench, and our -
Canstitution will ip my
fudement, be bereft of value,

and hapnme a mast dangar.
&7 +COMIe & MoSY Qangel=

ous irstrument to the rights:
and libertles-of ihe" people.”
That solﬁmn warnmsr w
glven in 1895, byt: pn
month the same*™ w

came from the chief just!ces NOT RFFO};‘;:D
of 36 States. who adonted -

report, meade. after an e:xﬁ %gh?aost and
haustive study by a com- Times Herul!
the States, In which the re- Wash, News

cent decisicns of the Supremes | Wash. Star E :Z

f‘nnrf nf f'h- TTnIfnrl Qf-fn-
were geverely criticized. par- N. Y. Herald

‘(’

g} RISHs

Between the States was over V8. Clemson Collere, declded. yieyjarly tn the expansion
—insisted that the Southern = in 1811, when Justice Lamar. tha 14th Amendn‘,’enhi T{,’i Tribune
Btates be excluded from rep-  wrote In behalf of the court:  report, approved by the chief. N. Y. Journal-
resentation in the House snd “No sult, therefore, can be  justices of three-quarters of American
Senate. So when the 14th - maintalned against & public ‘the States of the Unlon. sald:
Amendment was voted-on, officer which seeks 0 €Om-  wpf peoconoabie ge rtainty N. Y. Mirror
there was no representation  pel him to exercise the State’s o ciaribeo g L attachto  N. Y. Datly News
in either House rrom_many power of taxation: or to pay & written Constitution, 1s It N.Y.T
_ Btates in the Unlon.'- .~ - out its money in his posses~ g constttuuan or ls' it s -t Times
Also, when the St:te legis-: slon on ﬂt?: Statets obUgA=" grnamp v iy Daily Worker
latures in the South--subse- "~ tions;- or execute a con~ |, e ‘ N
" quent to ' the war—n.tmﬂeld tract, orew do any agﬁrmative ' mt:.:;' ..ﬁii?:?:, duli?:ﬁ_ ghe \;l-'ork:t ‘
the 13th Amendment abolith=- set whith affects the State's ew Leddel —mme .
ing slavery but rejected thae * polltfcl or oroperty rights.” iﬁ:ﬂtlfguféﬂrc,ggﬁ'f:ﬁ, :3
14th Amendment, as they . ' But will this be accepted 88, gruve concern as tq whether ;
had a right to do, Congress . “settled law” by the present individual views as to what —*S‘EP“*‘S““%S'S
. caused the legislatures to be '~ Supreme Court of the United {3 wise. of Begirable. do nok § Date
1 tlected with most white yoters ©. Btates in the Arkansas and qnc,qnulm -override. © &
" excluded, and en, with : Virginia cases? Cananything “more dispassionate considers
Federn! militany manders : be considered “setiled” when “ation of what iz Gr s ﬂg}
, llttlng e the prestd-' "~ the highest court departs. constltur.lqmju ‘wirranted.
cers n the lemlaun 3 from len.l precedentl and erereryPlS .
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Hits Highest Court

Assistant Attorney General
Ralph M. Moody spoke to the
|Raleigh Kiwanis Club here Mon-
day at the club's regular lunch-
eon meeting in the Hotel Sir
Walter. .

Moody told the group that in
his opinion the district Federal
court would hold the Pearsall
Plan consti nal. He referred

to the U, S upreme Court ps
& “judicial Tligarc Y masque-

rading as demacraey

0
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The News And Obaser
Raleigh, N.C.
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| : ! y
. Y hope it is not oo late 1o remark on how theZSugreme Court / T
ghowed up when it met last week and listened -to the argumen

lbout postponlng the opening ot the lntegrated schonls in Little

No matter hpw much the Confederate twins-l;overnora Faubus !
and Aimond—may twist and turn and squirm in thelr evasive
f‘tactics they will in the end come up against a Supreme Court which CLIPPING FROM THE

court will not equivocate and will not yield,

has given a sign to the nation and the world. The sign was that the
All the tricks of shutting the schools, holding pieblseltes, : N.Y POST
opening them as “private” schools with state “donations,” “assign- et
ments” on'a Jim Crow pattefn—all will be of no avail. It is clear EDITION_7th. RIITR FTNAL
that the coust as constituted today is sophisticated enough tostrip§} =~~~ ~~ °_ ;
away the mask of hypocrisy that cdvers the frue intent of the white ; DATID SEP 17 1958
supremacists, and couragesus enough to confront and defy the ugly ; -
. visage of racial hatred. / PACE i “2

If there were any douht of this hitherto, a reading of the ques-

. tions which the Justices put to the counsel for the Little Rock Scheol !
Board at last week’s hearing should dispel it. {Incidentally, I hope
The New York Times will continue .to glve verbatim coverage fo
these historic Supreme Court hearings. If nothing else gains en-.

trance to heaven for the pubhsher and edltors oI The 'I‘lmes thls RE: RACIAL SITUATIONS
should do it} . .

FORUATDED BY NY DIVISION

LR S BUFILE ~
One gol from this particular session both a éotal porﬂ'alt of the ! I
! Supreme Court and a set of individual profiles as each of the
Justices asked his questions or was silent.
I start with Justice Frankfurter because he is easnly the most
controversial and dramatic member ‘of the court, as well as the
o]dest. A number of the hright young men wha have written re-

C

AT A T RS U AW L, ————

i cently about the court have had fun with Frankfurter's way of y .,
; treating the lawyers as if they were back in his old Harvard an‘ oo - i C’
School class as students. - - (/i
t Statistically, Frankfurter is ahead of all his colleagues in the
- number of questions and comments he throws at the lawyeri—so
" much so that former Chiet Justiee Vanderbllt of New Jersey used
to advise young lawyers about what to do with the “Felix problem.” v
et no one can deny that it was Frankfurter, last week, who kept O
ring questions showing up the role of Faubus in the whole Li e -
mess. He restated the argument of Richard Butler, the Li
k Bchool Board’s lawyer, with the utmost clarity to sho

IEC- Bj(r—if.. 275 7. 4
he board had been doing pretty well until the governor step NOT I L~ n_tD-E—B—.
with hig milida, - ° -, ;
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' Justice Hugo Black had relatively few questions—aimost dellb;
ately few, as If he were trylng to contrast his restraint wlt
ankfurter's Joquacity. But when he did talk, as he did sévera ,

, 1t was to say something sharp and stern, as in his questioningg"

ut Faubus’' “sovereignty law” and Butler's attitude toward |
~+  The remaining Rocsevelt appointee, Justice Willam O, Doug--
las, asked no questions at all, thereby living up to his habitua.l_
chariness in making comments in court. But there are no lawyers’
who are ignorant of where Douglas stands on almost every issue .
before the court or who have any doubt that he will express his,
views In his written opinlons with the same -breezy and drastic
forthrightness that marks his whole public personaiity. Douglas
is a walker, a mountalneer, a world traveler, a prolitic writer ot -
nonlegal books—a man who lives with gusto and wants others
to have a chance to fulfill themselves, lnt heir own way. - .
L ] L ] *

The two Truman appointees still on the oourt—Jmﬂee Harold
Burton and Tom Clark—were not silent in the questioning. One of
the achlevements of Chief Justice Warren Is to have managed to .
keep them both in team-harness along with Black and Douglas on
fssues where in the past they might have aired their disagreements. -
‘They are both marginal men on the court. Neither of them is
brilliant, yet both keep-; the laWyers guessing on how they will vote

There remain the four Eisenhower appointees. Justice Harlan
was active In the questioning, as befits a man whose grandfather
had been the lone dissenter in the original “separate but equal®
cases of Plessy va. Ferguson. The younger Harlan s not the fire
brand that his grandfather was and iIs unlikely to burn his name
into constitutional history as the older man did. But he will be re- -
membered: for his recent opinion seiting aside the conviction of
Communists under the Smith Act. .

As for Justices Brennan and “O:ittaker—the youngest members
of the court, who had not been involved in the original school de-
cislon, little was heard from them the other day. But judging
from Brennan's courageous decislon’ on the FBI files, and the
oninion hy Whittaker on denaturalization proceedings, they wlll
ma.ke themselves heard in the long run.

o i * : ’ '

1 have left Earl Wa.rren to the end, partly becaunse he is the
Chiet Justice, partly because his role in the whole integration
controversy demands that he be discussed separately. a

In his few years on the court, Warren has nlrea.dy shown
himself one of the best Chief Justices in the court’s history because
of his shrewd and firm way of holding his colleagues together.
But his friendly manner 13 deceptive, since it conceals a veln of
iron. The iron showed pretty clearly when poor Richard Butler
talked of the postponing of integration as involving only “personal
~ amd intangible rights” for the Negro-children, and Warren drove
over the fleeting unfortunate phrase like a tank. It showed also
when he wondered out loud whether the Negro youngsters’ school
days would be over before the postponement wns.

Warrzn is today the center of swirling and intense currents_'
of controversy. He will need all his coolness and resourcefulne

R ——————

" and courage to ride out the storms still ahead, and so will s

colleagues. I think they will hold together, even the prima don
mong them. It is a great Supreme Court we have today, and it
not less great because it has had to move inte the vacuum @I
eaderghip which the Administration has Jeft .. i oL T ¢
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( The questron, "h ita oonsmuhon or is it & aham?‘ l. _;.L:
was asked at the Conference of State Chief Justices in -

& report approved last month by a vote of 36 to 8.
It severely criticized recent decmom ol the Supreme
Court of the United States. -

:“-.‘-

OR IS ITA SHAM"‘

When the Chief Justices of three quarteu ol tho

States of the Union declare that the present Supreme
Court is overstepping its bounds, such a pronounce-

ment is well worth the attention of the American people.

Because of the Supreme Court’s ruling last week dis-
regarding the Tenth Amendment to the Constitution,

added significance attaches to the following excerpts

from the conclusions reached by the 36 State Chief

Justices—David Lawrence, Editor) ..
—

We believe that in the fields with which we are con-
cerned, and as to which we feel entitled to speak, the

Supreme Court too often has tended to adopt the role

of policy-maker without proper judicial restraint. We *-

feel this is particularly the case in both of the great =

fields we have discussed-—namely, the extent and ex-
tension of the federa! power, and the supervision of

State action by the Supreme Court by virtue of the

Fourteenth Amendment. In the light of the immense
power of the Supreme Court and its practical non-
reviewability in most instances no more important
obligation rests upon it, in our view, than that
of carcful moderation in the exercisc of :ts policy-
making role. : e

We are not alone in our view that the Court in many

cases arising under the Fourteenth Amendment, has
assumed what seem to us primarily legislative powers.
See Judge Learned Hand on the Bill of Rights. We
do not believe that either the framers of the original
Constitution or the possibly somewhat less gifted drafts-
men of the Fourteenth Amendment ever contemplated
that the Supreme Court would, or should, have the al-
most unlimited policy-making powers which it now
exercises. It is strange, indeed, to reflect that under a
constitution which provides for a system of checks and
balances and of distribution of power between national
and State governments one branch of one govemment
—the Supreme Court—should attain the immense,
and in many respects, dotmnant. pow:r which it now
wields. . . . -

It has long been an American bonlt that we hnve l'

government of laws and not of men. We believe that
any study of recent decisions of the Supreme Court
will raise at least considerable doubt as to the vahd:ty
ofthatboast....:- :

We fu.rthcr ﬁnd that the Court doel not ccoord final-
ity to its own determinations of constitutional ques-
tions, or for that matter of others. We concede that &’
slavish adherence to stare decisis could st times have
unfortunate consequences; but it seems strange that
under a constitutional doctrine which requires all
others to recognize the Supreme Court’s rulings on
constitutional questions as binding adjudications of’
the meaning and application of the Constitution, thef
Court itself has so frequently overturned its own de-
cisions thereon, after the lapse of periods varying
from onc yetar to seventy-five, or even nincty-ﬁve
years, . . ..

The Constitution expressly sets up its own proce-
dures for amendment, slow or cumbersome though they
may be. If reasonable certainty and stability do not
attach to a written constltut:on is it & constitution or
is it a sham?

‘These frequent diﬂ':fences end occasional over-
rulings of prior decisions in constitutional cases cause
us grave concern as to whether individual views as
to what is wise or desirable do not unconsciously over-
ride a more dispassionate consideration of what is or
is not constitutionally warranted. We believe that the
latter is the correct approach, and we have no doubt
that every member of the Supreme Court intends to
adhere to that approach, and believes that he does so.
But tp err is human and even thc Supreme Court is
not divine, -

It is our carnest hope which we respectfully express,
that that great Court exercise to the full its power
of judicial self-restraint by adhering firmly to its
tremendous, strictly judicial powers and by eschewing,
so far as possible, the exercise of essentially legislative
powers when it is called upon to decide questions
involving the validity of State acticn, whether it
deems such action wise or unwise. The valye of our
\ system of federalism, and of local self-government in

local matters which it embodies, should be kept
?TEII! in mind, as we believe it was by those who
ramed our Constitution. . .. -

Surely, it is no less incumbent upon t the Supreme
Court, on its part, to be equally restrained and to be
as sure as is humanly possible that it is adhering to
the fundamentals of the Constitution with regard to
the distribution of powers and the separation of pow-
.ers, and with regard to the limitations of judicial power
which are implicit in such separation and distribution,
and that it is not merely gwmg effect to what it may
deem dem'able.

-
e .
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e Loyalty to the Consnutlon e T
o Atty Gen. Rogers says every prl-,_ hlf. Jﬁ, ,r; ”1 N Y j

,vat.é Clular.:n whu CWES -uvgxu.uw
to the United States” has the duty
to obey the constitution as it is

; interpreted by the supreme court.

The specific clause of the con-

. stitution to which this unimpeach-.

able generality supposedly refers,
reads: .

“No state shall make or en!om
any law which shall abridge the priv-
jleges or immunities of citizens of the
United States, nor lhall any state de-
~ life, libzwi o
property without due process BW,
nor. deny to any person within its
!unsd:ctlon th.e equal protection of the

%" Thix f& in the eonstitution by

virtue of force. Yet with all the
powers that existed to put this, or
anything else, therein; and with

3 sl] the fanaticism, hate and venge-
] fulness 'that " then raged, this

amendment wal NOT made to

" yead:or, o o

“No tiate uhan rna):e or mtoru

law for segrefsaﬁm by oolor in
mglic schools or elsewhere, or which-
shall abridge the privileges or immu- .
nities of citizens . . , nor deny to any .-
person within its lgiction the

, or
gaaa) protection & o woeioiorionl %
Esychologieui hifenoriqf asserted by
im or on hiz be

Many segregationists. perhapl
all, feel they ire obe g (we sup-
pose Mr. Rogers y means
"honoﬁng ) the constitution as r

was, and stiil stands written; end
: " remain have found this mx
‘would say the same on thetr be- ~In the segregafion decision.. . )4

many-who.are not segregationists

the constitution as written by the

it is not in disrespect to the United

‘ the natura. lang-uage, premises and

~ backgrounds of intent, past dect
" slons, established judicial princh

if mey do not BO“OI a clause OI

court (what amounts, in their eyes, |
to a “Twenty-Third Amendment®),

States, the constitution, or the gu-
preme court as an institution and
ag a symbo! of the judicial branch. .
When Mr. Rogers speaks of tbe %
founding fathers, he should recall

_ how they expressed themselven (in -

the constitutional conventjon) on -
the subject of the supreme court

ag "mdgps of policy of public meag i

ures," -3 dlstmgmshed from duties
and rights relative to “exposition
of laws, which involves the power
of deciding on constitutionality.” |
'T"neqnstitution as interpreted
by the Supreme court, with appli-
cation to a state law; and the con-
stitution as rewritten by the court
to express a public policy, or sup- |
posed policy, or to initiate one, can
be quite different things, The dis-
tinction sometimes can be found in |

4

logic of ‘a controversial decision—
_eitber internally, or against the

" ples, stp. Many “able lawvers.
whose "allegianco fo the Unlted
Qtates" is unquestionable, and wﬂlj

(-/ .
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In the course hlsrecen X

tion Gov. J. Lindsal\ Almond
the concepts of our

mandates,

DPrummond

was not the {aw had “confused”;,

the people of Arkansas, .
All this makes it useful, In-
deed, t0 restudy the principles

]: w of Land’

?h'g‘l_pimr
amental law to thfend that each
of us rededicate ourselves to the vital principles of government
upon which this nation was founded.” -

Thiaiasgoodxdeatoreverybody not
Just Virginians,

Ome reason it is a lOOCI ides is that
in the matter of non-discriminagion in the
use of public facilities—transportation,
parks, playgrounds, public schools—there
are Constitutional principles qvmch heed
to be better understood.

If has been four years now alnce the
® Supreme Court handed down the school
integration decision. Until Attorney CGen-
eral Willlam Rogers spoke out last week
I do not recall that any high Administration
officlal had come forward with a full-
length support of ‘the role of the Courtl”
and a reasoned eppeal fo carry out its

This has been a serious h&’because it]
has left the field almost entirely to, those whose aim has| -
been to confuse the {ssue, For example, the attorney for the =
Little Rock School Board argued-—unsuccesstully—that the
Bupreme Court should delay resumption of integration there
because the statements of Gov. Faubus as to what Was and

—4-3.._

_* ' WASHINGTON.
onstitution Week" proclama-
-al to “restudy

e AR ST

T

and provisione of the Constitu-B,

tion and to examine some ques-J

tions the answers to which ms.y
have become obscured.
QUESTION-Is a Supreme
Court decision law?
ANSWER-—The United States
Constitution =2 “the supreme
law of the land.” Those are
the words of ‘the Constitution.
When there is a dispute over
whether Bny law or any actlon,
atate or Federal, violates the
Counstituiion, the Supreme Court
is the final arbiter, The Supreme

Court does not pass laws but
no law can be contrary to the
Constitution.-and the c¢o

finally determines when the
Constitution has been violatsd.
It has determined unanimously:
that separate schools are not,
to be forced upon any group
of citizens, in this instance

= o ,._L.._.'.th'&.rd-\._il.:..'j

[ \‘

5% om}/(ﬂr:

l" power?

A Buprems Court declsion
binding on every unit of 'gov-
ernment to which it applije.
'he Supreme Court u:&t e
n act of Congress unconktit -
onal and has many tim .
It can, decide that an act of,
the President is unconstitu-
tional and did so when Prési-
dent Truman seized the steel

" mills, It can declde that state

and local laws are unconstitu<
titnal and has done s0 several

. times in cases of segregated

mmpomtion Playgrounds r.nd

achog
‘ QUE.S'TION—Bv what author_
fty doez the court ezerciss this

I\NSWER-—BY the

I

to the Supreme Court illegal?
ANSWER--Of course not

more people are having second|
thoughts on the wisdom of this]-

preme judicial
the Faderal judidiary and thisl
role of the Buprems caun‘ WAS
recognized by Congreas 1h Hs
first - Judiciary: Act of 1788
passed, as Atbornq General|
Rogers points out, at a time
‘when the framers of the Con-
stitution were among the most
prominent members of Con
gress, This , specifically
affirms the afthority of. the
court to determine when state]
law violates the Constitution.|:

QUESTION—Is all opposition

T

Criticlsm of Supreme Court
decisions is perfectly proper,
perfectly legal. It is .onlyl
refusal to obey the courts which
is improper and illegal. For
example, it 1s {llegal to refuse|
to obey a court order to admit
sn applicant to the public

schools on grounds of race, It]
i legal-slithough mors and!

action—for a state to clode its|
schools o avold integration)
The ~Constitutional recourse|
from a Supreme Court declsion
is to work to amend the.Con-l.
stitution, . . 7 p
QUESTION — Do Supreme}
Court decisions ageinst com-
pulsory segregated public facil-
ilies rest on. racial equality? |
. ANSWEB~-~The4ssue of racial
equality is irrelevant. The de-
clsion rests on the concept off

equality of cltizenship,
1958, N.Y. Herald Tribune Ine.
I-#—
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dla.na hax come forward with

—-—--rnuv"el solutlon to the con-

|
|
!

¢

troversy that has arisen as »
result of recent decislons of
the Bupreme- Court of the
'United Btatés.. BT

- The Indlans jurist, who
has gerved B term as chiet
Justice under' the rotating
system in Ipdlana, was re-
sponsible ‘for the resolution,
presented a year ago at the
Conference of State Chief
Justices, which resulted in a
comprehensive report sp-
proved last month by 38 of
the State Chief Justices, ¢rit-
Jeizing decisions of the Na-
tion's highest court. He rec-
ommends " now that there
should be a new court set up
by constitutional! amendment

- ch would be known as the
fcmrt of Constitutional Defi~
1

-

P - S, Y

%
¢
a
|
|

a letter to tHls corre-
pon‘dent" Judge Arterburn
presents a plan which, if it
had ‘heen in effect In 1954,
would have prevented the
present dispute on the legall-
tes of the segregation-inte-
gration question from de-
vélopil at all. His letter
makes ho mention of this
issue but Is'confined solely
to Iocent reversals of its own
rulings by the Supreme Court
of the United States in cases

concerning Federa‘l State re-.

lationshlpa.

“Not . ‘only lawyers, but,
: thinking aymen all over the
' Nation,” writes Judge Arter-
burn, *“are disturbed by the
tendency to regard the {ndi-
vidual philosophy of the
judges of the United Statés
Supreme Court as the ‘law
of the land’ and a substitute
for gtable and fixed principles
of canstruction and Interpre-
_tatlon of the Constitution.
'When lpng established deci-
sions and precedent are over-
turped, * ‘'we' Iswyers and
Judges nnd ourselvés in An
}::charted sea with nothing

gulde us, subject to the
vagaries of L dlalocsbed eom-
"Pass. . .-,

“ “The {ramers of our Con-'

‘stitution did not concelve of "
‘the organic stnicture of our
Qom u L3 piece of

Rovvmd i3 ffdt"m

£3°SEp 5079587

-r. -'I.' -‘-

.Jurist Pro ses Tnbunal to Defuie 1

-~ Constityti as Guide for Court "
Ji% puity that could be moldbl
Supreims of In-  gnd shaped ss times changed

until it no longer ‘résémbled
the original framework. Th!!

felt they were bullding a
structure of solid permanency

with the opportunity to re-’

model o6r make additions

-through the amending clause

only. There has, however, de-
veloped In this country a
legal theory that the Con-
stitution should be stretched
to meet any contingency re<
sulting from changes In eco
nomic and social progresas.
Those groups use the catch-
phrases and cliches of a ‘liv-
Ing instrument;’ ‘growing with
the times.' The framers of
the Constitution would have
made provisions™ for such
‘stretching’ 1f they had in-

tended the Constitution to be -

altered other than through
the amending clause. . ,.. -
; “The United States Con-
stitution does say the ‘Con-
stitution and the laws of the
United States which shall be
‘made in pursuance thereof;
and all Areatieg . . . shall be

tha minreme law nf fhn land;

e wamaw apy vy VEIL LSl

anl the judges in every State
shall be bound thereby ., ..

“It does not say the deci-
slons of the United States
Bupreme Court on such ques-

tions shall be the supreme

law of the land. The exere
cige of mich a power is one
usurped by the court and, in
effect, gives to the judiciary
& veta pawer over the acts
and functions ot all other
departments and agencies of

the QGovernment.  Although

the right to be the final

arbiter of what{ the Consti~
tution means 18 without sny
expressed grant in the Con-
stitution, it is, nevsrtheleu.

|8 constitutional ' principle
,now so firmly !mbedded in

our legal and political think-
jng . that its . permanency
cannot at this time be seri-
ously questioned, regardless
of its merits, I do not mean
to intimate that' I feel the
principle should be eliminated
or iz without mertt. My com-
ment is that it is time that
~'we gave consideration to the
means and methods by which

{the pervemion ot this prlncl-!‘

3 -

b el Tor T
C which ¢ ] I

e defines-and Interprets

‘the Constitution becomes for
all purposes s part of the
Constitution as i, written
therein. Any attempt to -
change such a meaning’ b!
the United States Suprems '
Court thereafter haa
same effect as amending the
Constitutlon, although not -

done in the method and man- "

ner provided {n the Constitu-~
tion. I .contend that the
United States Supreme Court
has usurped & right to amend
the Constitution by changing
its established interpretation
and this iz done in violation

wrd
of ths constitutional provi-

slon for amending the samé
set up for the protection of
the States and the ns
thereof. Something more
than “iewing with alarm' is
needed in this crisis sinca

stable constitutional guvem-' .

ment is imperilled™ . . 4.

' Judge Arterburn feels that
the membership of such a
new cour! should consist of
a8 jJudge or former judge of
a United States court, a mem- §
her or former member of
Congress, & Governor or for-
mer Governor of a State, a
judge or former judge of the

jurisdiction of a State, and
one person  who, wlt.hjn 10
years, has not held any office
in the Federal or any State

- government and who would

be chosen by § majority vote

of the other “members and -

the -

Parson::u___
Rosen
Tamm
Trotter
W.C. Sullivan .
Tele. Room .
Holloman _____
Gandy —

%

REC- 51

be made chief justice of the

The assumption is that this -

would afford an opportunity
for a person of outstanding
legal ability fo be chosen. The
procedure would be that,
when a question of interpre-

tation or meaning of the Con~ .

stitution arose, the “Court of .

Constitutional  Definition® »

would determine the proper

meening and certify its opin. '

ion to the United States Sl.h
preme Court, which would
then incorporah the opinion ;
within its own ruling and da.
cide the case in accordance
with the {nterprétatton’ glv

by the special court. -3

ahnroductlu mnm wnm

i

'/‘3- W | i
16

highest court of appellate .

Lo Lo £5 -4
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By DON ALD MAY -

RICHMOND, Sept. 26—-«‘
preme Court is not supreme

The ma.n speakmg, big
hands folded on his long

oak office table, his tone
that of urgently Wantmg
to convince, was J. Lind-
say Almond Jr, Governor
‘pf Virginia, .. 4

“The Comstitution sayg ‘this
' Constitution and the laws of
the United States which shall
be made In persuance there-
of.’ shall he supreqxe. Theres

a big dﬁ:terence *

BEFEBEE? T ’
“But {sn't  the, court the
referge of what the Constitu-
tion says?” asked one of two

reporters at a prIvate inter-
view,”. -

o g

13

B YViEh urgency. a ﬂnger s
r3 -
gonun ‘¥es, but io con- the people have ‘ basic right
:tmn;;d_ a-nd app ly.‘ not . te - not to follow it?" A

“When all history 8
is wrong .
to accept it..

FEELING

i “We're deeply convinced of
* our constitutienal argument.
| The 14th amendment was
NOT intended to apply io / /
' schools
: "'I'here are areas where
“Are you sa;dng as a prin~ people feel very strongly. Tt
"ciple of government that would be generations before
ﬁer-du-court makes a rul- they would agcep tegra-
{ ing which is, gravely wrong tion. /‘y - =y

BEC. g6

Y= 475

X\ X135 167 SE6 30 1656
” - -
XS COCT Y ioon- —

Is Court S'unrpmf-? M)!

b

~, -

sﬂly and dangerbus phﬂosophy." _

Ju’
AR N

LG e ‘:';Jt --1,1
! ) -"'“9‘ s

“Th “won't elect officlalg
who allow integratlon. Their
urles wouldn't convict me it

- violated compulsory school
attendance laws. You would

rede o
‘““"’ hundreds and hundreds

parentz who would say
"You see; u.we say we'll

try it—if we say integration
is _the law of -the land—we

c}n'l nnulrln'l- -I“G it L—i m—u—-
areaz. - . -

“'I‘he only wny, to- settlc'

thig is by a new constitution-
al amen mmL g

“a

'TEAGEDY ‘:. L ':g k

- j W.C. Sullivan .

Tele. Room __
Holloman
Gandy

o
"

- Earlier yes‘terday the govw. -

ernor told a press conference
“the supreme tragedy is that
poor people, white and color-

- ed, need public education and
MOND £ may be without it” He said -

the has “no timetable” tor u-

opening schools. .
Th Kis office “Virginla ‘can

Then, a staiement he m
made before — “It is a ques-
tlon of authority versus
power. They (the Federal
government) have power,
maybe enoughm it
down eur M -

-

5 A

s it
. they dOl’l't have hold the line if it has the ﬂlm' -
rt o "
t./po f 1ts people.
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Usurping Courts "7)
- It was refreshing to .read
“The Highest Law” as so #bly.
and logically written by John
F. Satterles in your 1ssue of

7’

FSept. 23, , -i- o rl.

If the doctrine of Atforney |
. General” Rogers “Resistance !
to Court spells anarchy” be 1
accepted as a truth, then.li_y J
I ask does the power §

of our Supreme Court differ lz{ q \3
{

from “YAAt of the Russlan ?
Kremlin? Is it not true that
even our Justices have differed
from sach other frequently?
Has not the present Court L
resisted previous Courts when -
they reversed existing de-
cisions? This being true, sure-
ly Mr. Rogers would not. con- '
clude that the present Su.
; preme Court is composed of ;
anarchists. Lt ;
. Governing power ‘comes
from the majority consent of o
oy . the governed. When any court }
e usurps power from its own i
- power rather than from the .

ngressional representatives 1
32 the people, thn? co:lex: looses - Wash. Post and LZ/
the Confidence andqupport of Times Herald
S i WA -~ .~ Wash, News
L . a - -
. . . e R— Wash. Star
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THE Supreme Court has removed the ~  Also cited is the opinion of Chief Jus- | W.C. pulftvar
last, TaINt Suspicion that it might tice John Marshall, speaking for. thie . Tele. Room .
relent on integration; or that it might wunanimous court in 1803: “It is em- Holloman ___
countenance any of the various schemes phatically the province and duty of the - Gandy
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for “getting around” its rulings.

It not only rejected the anti-integra-
tion maneuvers of Arkansas but tele-
graphed its punches to other states
which are similarly inclined. “Deliberate
speed” permits time allowances for me-
chanical arrangements, but admits no

. delays merely to satisfy the antagonistie

sentiments of the communities involved.

Other ways to avoid admission of
Negroes to the schools doubtlessly will
be tried but legally, on the basis of this
decision, they are doomed to fail.

Judicial department to say-what the law .

is.” That principle has, as the court -
observed yesterday, “been respected by *
this court and the country as a perma- ,;
nent and indispensable feature of our
constitutional system,” for the.last cen. -
tury and a half, " o " '

Doubt is justified that those who o'

have questioned Supreme Court author-
ity ever intended anything beyond a-.

delaying action. Without a judieial sys- - .

tem acting as “referee!’ of domestic ,
differences, orderly government would .
not be possible. . . : \

Even more importantly, ‘the court The question remains: How is the

dealt head-on with the question raised
by Gov. Faubus ss to-whether the opin-
ions of the Supreme Court are the “law.
of the land” which the Governor and the

~ citizens of Arkansas are bound to obey.-

In this connection it cited Article VI
of the Constitution which says that

. “This Constitution . . . shall be the su-

preme law of the land and the judges
in every state shall be bound thereby,
anything in the constitution or laws of
gny’fitate to the contrary notwithstand-
ing. -

-

court to enforce its orders? This prob- -
lem has arisen only rarely in our history,
When state .authorities default on or -
defy a Supreme Court order, enforce- -
ment is an obligation of the executive .
branch of Government—the President, -
He obviously intends to fulfill that obli-
gation holding, correctly in our opinion, -
that he has no legal alternative,

It is to be hoped that resisting state
officials will now be able to say to their .
people that they have exhausted all legal *
recourse, that they must now -accept -

V(

¢

E!
. g

-
s

Wu'éil. Post and

-
e i the validity of the decision and try to
It points out that Arkansas officials flive with it, ¥n & government based on Times Herald ¢
including the governor are sworn to |respect for law it should be possible to Wash., News ._._......’Z
support the Federal Constitution and, in {work out of this situation without fur- Wash. Star —
effect, holds them jn violation of that |ther resort either to violence or the use N. Y. Herald
08 biry—— T - of troops. .. - _ . g—— et -
[ ST S 1 YN * Yy N SV P T TP L . A Tribune
' N. Y. Journgl«
American

/ {,w/

N. Y. Mirror
N. Y. Daily News .
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Supreme Court has removed the Inst, Federl.l Cuastitution l.nd in effect. holds the
t suspiclon that it might relent on inte- [in violation of that cath.
g ttan: or that it might countenance mny of | Also cited 1a the opinien of Chief Juati
the various plans for getting saround its rul- {Joho Muarshali spukin; tor the unanjmous
in

FI ints out that Arkansas offictals inciu
&Slng ' Door j the governor are sworn to support

gs. court in 1803: _
It not only refected the anti- Integration mea-3 ot {5 ‘emphatically the provinca and duty
Jmeluvers of Arkansas but telegraphed its og ﬁ_.e Judicial Department to sy what the
Taienes “perberats speed petmaite time ab. [ i
nclin . rate speed” pe e al- _
slowances for mechanical srrangements,’ but ;.I;:;f'..pﬁgte:s;?uﬁgyi%‘gtcmﬂ::d th'e
o ; admlts no delays to satisfy the opposmon of ountry as & permanent and indispensable

; the communities involved, "
Other ways to avoid sdmission of Negroes ;:f“::ngnw.;;T‘&‘;u‘m‘l ‘3"“"‘?- for the
* to the schools doubtlessly will be tried but le- : P -
i ga.lly, on the basis of this decision and as Iong | wya q".dhﬂ ....,,.1..... 5o
" as the Suprfeme Court ls composed of a ms- SRR AmERTE b
How 15 the Conrt to en!om ltc orderﬂ This
Jori’tlyn with the present view, they neem doomed roblem has arisen only rarely im our hisotey.

: I - -pp When state authorities default on or defy &’
The Court deslt head-on with the question f8upreme %N:Lorder. enforcement is an obli-!
raised by Governor Faubus a3 to whether the i§% ol the executive branch of lovemmenti
opinions of the Supreme Court are the law [—the President. He obvicusly intends to v so
o the land which the governor and the citl- [in this instance, hoiding that he has no Jegal

rens of Arkansas are bound to obey. alternative.
.In this connection it cited Article Six of ] It i to be hoped that resisﬁnt state offi-
the Constitution which a3 that: clals will now:be sble ta uy to their people

“This Constitution . : . shall he the su. [tNal they have exhausted all legal recourse, :
p me law of the land and the judges In every g"'f lt.hey must now accept the validity of the *
te shall be bound thereby, anything in the jd5Cition and try 1 live with it In a governg .

titutl 1 tal . {ment based on respect for law it should
f#r;; n‘:,tt:ﬁh';h;cﬁ;g?f oy ¢ k to t.he €OR” Ipossible to work out of this sit ustion witho

Turther resort either to violence or L\-Ruse
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) ‘Suprems Court has Al

/ han down an opiniow confirming
its ruling of September 12 on the
i Little Rock school situation. In other
| words, it decided how it was going to
| rule, and then searched for reasons
! fo justify the aetion. - -
i From what has been published of
the 17-page opinion, it appears the
Supreme Warren Court spent con.
siderable time setting itseif up as the
4 “supreme law of the land.” Since it
Fhas taken it upon itself to change in-
terpreation of laws to meet changing
sgciological conditions, and has de-
chred itself the supreme lawmak
the land! Congress had bett
plotect itself. Congress has preyl-
,ously felt it should Iégislate to meet
"changing conditions, but since the
- Court now says it cen do the job, and
- ia getting away with it, Congress is
' in dire danger of loss of all power.
|§ In the opinion, read by Earl War-
.Jren,. groundwork is apparently laid
i$to try to remove state officials from
flice. This sounds unusual, but the
! Court must have had gomething like
. thiz in mind when it said that no
| state -officisl “can war against the
| Conatitution (as interpreted by the

1

-}'taking to support it.” . :
. This can be construed as nothing
lgps than a warning of further cdurt
agion—-or an invitation to someline
to’start proceeding to oust all Souéh-
ern’ .officials opposing ‘the ' Court’s
atand on integration. '

Yoo

-

"Court) " without violating his under- |

Ll
Vil

;
- Partbermiors, Ty bart of % s
. opinign.dails to makdwry dis : ! S

weey schools, ie., private and
ublie. One cannot helieve the Court
Wity mhrely careless in this. respect,
for such carelessness would be inex- .

| cusable, especially since the Court
‘[had very much in mind the private

{schoot dssue raised in Litt Rock. |
In other words, the Court has now
one much futher than even ija fond- '
st supporters probably wi o
hoice of ,words here the preme

| Court has assumed jufisdiction over
j ehrolment policies of private as.well

| 28 public achools, - , ) -
§ B+ a realist, one can only say {lﬂt
s\of now the Court has set itsdlf
tp 5 the_Constituﬁqp.}
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Bar Hears High Cour}
Assailed and Defended

By GEORGE L. WALKER

. Correspondent, The Delrolt News What brou
ght the stalge; . t i
- GRAND RAPIDS, Oct. 1. Bustices to their feet was thg | |t l:.ge %d:;:&:sz‘; r:.'he Jﬁ:&

|
_ i - PRIl i
trong criticism of the :i i‘;;ﬁyfhz?isfg‘ggpo?;,ﬁ‘é e f?;l:r::le Court was one
U.S."Supreme Court echoed feiallactivism™ now has the uph | & find his feet.
here today as 1,500 lawyers [per Jhand in the US."Supreme | th word ‘suberaionr oo ooty
gathered for ‘the 23rd an- Co};l:;'ponenls of “judicial acti. | 10 the U.S. Supreme Court Is
nual convention of the Stati vism," he said, argue that thelj . unhappy one,” he said, “It

P ‘ seeins to me that the general
Byr of Michigan. theretare its ‘polncar power (CharEe without applying it to
1 o —— ppecific cases {s unfortunate.”
. : tshould be used for wholesome
i (At the same time, a mem Tisocial purposes Prof: Kurland replied that he
ofi the Michigan Supreme Coutt] : fyas not suggesting there was
ubeed revision of the !state’s HITS MEANS, NOT RESULT \mny affiliation between the court

judicial system to grease the] Prof. Kurland said he gdoes [J0d totalitarian groups, but he
wheels of justice and ease thelnot regret the rise of thisk ed the word “subversive” In |
iburden of the state’s highesf losophy because of its results-t@he sense of “‘undermining.”
,oourt, ‘ “for by and large I would like | The two other members of
Supreme Court Justice Talboff to see achieved by proper ¥€jState Supreme Court wh
Smith, Ann Arbor Demacrat} means the results which thel e up in defense of th
said the state needs appellate judicial activists have achieved ®@-J/ Supreme Court wer
courts ranking between thel by improper ones.” es Eugene F.
Circuit Court and the Michigan}| "I disapprove,” he explained, as M. Kavanagh.
Supreme Court. j“because I believe that such)! S
Michigan is the only state off'judicial activism is subversive|,
'its size which does not have of our constitutional system |,
appellate courtS—which. Smith} and can lead to destruction. . 3
said, makes it "woefull} lack-) “‘Judicial activism is subver-}
ing"” in the administration of |.sive, first, because it replaces
justice. s ;a represeniative legizlature|. -
. |with a group who are neither
Un:::}f: A?K LEAVE zrepresentative nor responsible
di e present system of 't4 anyone but themselves.
irect appeal to the Supreme
Court, Smith declared, a "‘"‘l UNDERMINES FAITH
convicted of a crime must first! “It is subversive because it
ask the< high court for leawz undermines the public faith in

+

to appeal. the objectivity and detachment
Appellate courts would be rel! of the court, without which the
quired to take his appea!l direct.‘ couri will be reduced to an im-
ly and thus ease the burden of 'potent body . . .
preliminary decisions on the'! “And finally, T find 1t sub-
state’s highest court, he said. versjve because the exercise of
Smith made his remarks be- |SU§ naked power invites a re-
fore a meeting of the Michigan |Pl{in kind from those on whose
Conference of Bar Officers, |dofnain the court is infringing.”
which earlier heard a Univer. ' hen the meeting of someg
sity of Chicage law school pro-| 1507 bar officials was thrown

N )

I

A

The Worker
{ ) The Daily Worker
{ ) Narodna Volya

{ ) Romanul Amarican
() Pittssumgh Courier
{ )} Makizin Cheonicle
{ Yy Dok Free Press
l

{

{
{
{

{ ) Glos Ludowy

5 Dateect Hewrs
) Bl Tiees
1 Michigan Da'ly
) Wayne Collegian

{essor describe the U.S. Sy-! Ay )?7 f‘f S - }

preme Court as “subversive.”
3 DEFEND HIGH COURT
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of the professor's mouth wheh.

: %
1:1,‘_6.'9 Democratic members of % :
€ ‘Michigan Supreme Courf; T QCTj 5 ]953
elf the object of recent critf., ‘
SM, rose in defense of the na- -
|

thn's highest court.
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Tele Room

Mr. Holloman._
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Hi gh Court F:Ies'D_éfenslve Brief I

THE- SUPREME cot 'I‘ is stlcldng
firmly by g against racidlly seg-
regated schools, but the justices are not
blithely Ignoring charges that they are

rverting the Constitution and abusing
udieial power. - .

- The leng statement issued last Mon-
'-day by the court was much more than
“an explanation of the Little Rock school

ecigion, It was an elaborate defense of

e judicial departmen.t's prerogatives,

The court is aware that it has critics

er than the opponents of school inte-
gration, and it has seen fit to offer ‘the
-general public a brief in its own behalf,
It is publiely appealing for support.

Defending the theory that it is the
proper interpreter of the Constitution,
the tourt cited John Marshall's dictum
that it is “emphatically the province and
dufy of ‘the” ]udiclal department to say

.what ,the law is.” .And it pointed, out
at thigtheory has prevailed since 1503,

In response to the charge that it has

iolated state sovereignty, the court cited

Artic}e VI of the Com‘dtutmn which says
that aws and treaties made under the

"Constitfution “shall -be ‘the supreme law |

of the land, and the judges in every stite
shali he bound thereby,. anything in the
constitutign or laws of any state to the
contrary notwithstanding’!-- -

While defending the prerogatives'or
‘the judiciary as one of the three
branches of the goverhment, the court
offers in justification of its school mixing
decision the fact that the three justices
who have been appointed since that mo-
mentous decision approve the ruling. In
effect, it says to its critics, “You are
questioning the wisdom of not only the
nine present members of the court but
of three retired justices.” .

The Supreme Court apparently be-
lieves that these wha are criticizing and
defying it are menacing the fundamental
structure of the government. Speaking
for the judiciary, it has asked the public
-at large to study its defensive brief and,
give a decision in its favor.

-~ . . - -

e

.

- Editorial -

"Dallas Times Herald"
- . Dallas, Texas,/J-2-5
Felix R, McKnight,
Executive Editor

5f 0CT 311858
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| The uepur.y Aiwmey Gen~ o
Jeral of the United Biates{or
Thursday ca
protect th
from “lrrespo

Supreme Cour

greatly the past year,
Lawrence E, Walsh, speakin
before the New England re

Bar Association, said such
*avergeneralized, reckless criti-

Court, made declsions “reached|3chool
with great courage and after

long consideration” in favor of(for those to win who wanted
the schools opened on a par- A
»lon such an edudcational process.

varied minorities.

alsh singled out the segre-|iially non-segregated basis,
He asked the lawyers to “ed-
plf He said once a court orderjucate people to respect the
hak been issued for integration,|Court” and especlally singled
t federal government must{out 61 Little Rock lawyers who
step in if state forces are used advertised in that city's papers

gaffon decisions as an exam-

L3
98 0CT 14 1958
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couched that it was impossible|cisions of the Supreme Court.”

D';?)Tfty Attorney G?l;er;l .‘(F:élls On Bar
.~ To Guard Court From Reckless Criticism

her frustrate umt order,
st.md aside while the order|sue.
ed on lawyers to is frustrated.
The deputy attornsy general|standings in their hands when
eplored formation of & na-|they did s4.” the deputy at-
fonal police force or centrali-|lorney general pointed out.
which, se sald, has increasedfzation of police pPowers — a
thing he satd might happen iff equcation but there's no spe-

t;ed f::eg:iegg“’rme? 'IWH: cific solution,” Walsh declared.
gional meeting of the American|that In Little Rock. It can perhaps best be done

HE RFEPORTED the th'(.le on certain matters (as in the
cism” had increased after the|Rock's recent referendum on|South) showing their neighbors

was

Py N Y ey !
to clarify the meferendum Is-|

-

“They took thelr professional

“It's basically a problem of

by people with similar feelings

o|that they still respect the de-

He said the ABA might well
establish a committee to carry

On the sublect of preemption
f states’ rights by the federal
overnment, Wsalsh cited the
teve Nelson case In Pennsyl-
ania. Nelson was convicted of
sedition tn & lower court but

Mr. Tolson
Mr. Belmont
Mr. Mohr
Mr. Ne
Mr. Pars
Mr. Rose
Mr. Tam
Mr. Trotter
Mr. W.C.Sullivan
Tele. Room

Mr. Hnllman._

M:"_Qandx,......_...-

‘clplly those resulting in

1 of Communisis — e
pebple who earnestly love 8 1
cointry have transferred 1Ir

hafred of communizm to ¢he
Cdurt,” the deputy attomey
genernl pointed out. “In their

bludgeon-like atiack on t.he
Court, they have asgked over-
generalized legiglation and

tended to overlook due process v
of law."

*The attack on the Supr
churt has not spent

itsell, :

that decision was reversed by
the State Supreme Court on
the basis that federal sedition
iaws had replaced the state
ones and were supreme.

AS A RESULT, sweeping leg-
isiation was proposed which
Walsh declared “would “have
rewritten 150 years of law in
that state'

It said that no federal law
would become supreme unless

no state law would become un-
ieonstitutional because of con-
flict with federal law unless| o
that conflict were Iirrecon-
cilable.

And the law would have been
retroactive for 150 years.

“This was all because of
Bteve Nelson. It would have af-
fected the railroads and inter-
state commerce,” Walsh said.

He said the ABA has more
opportunity for formal action
in such cases than in the seg-
regation issue.

“We need some central place
like the ABA to keep thesel.
atiacks opn the Court within
compass.™ —

‘Congress passed it and that 67 ! , p /

Baston Traveler
Boston Herald
Bostan Globe
Boston American
Boston Record

Christian Scienee Menitor

terse-3-5%°
Fdition: ?h#m«»a-q

Author or
Editor,

Title:

Class, or
Character:
Pa.ge. /
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| HEVIEW and UUTLOOK .J“mg
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i *We have a g'reat deal of symipathy

r a poll of ropmmnsa t
%:gpreme opinions. There

are right and proper places for judges

to differ with one another, but it serves
no useful purpose to turn the judiciary
into an arena of personal squabbling.

Nevertheless, it seems to us that a

¢ numiber of these Federal judges may
" have let their indignation cloud their

judgment. Not content with a digni-
fied refusal to answer a magazine's
questlonnaxre, several of them went on
to imply an unproprlety in any pu'bhc

rt or o ite

nﬂtlﬁlﬂm nf “'\A q“n‘-nmn
1< O Ol L2

opinions.

Their 1mmed1ate crmcxsm was di-
rected at the poll attempted by U. S.
News & World Report but some of it
" was aimed not just at the poll alone
but at the general fact that this maga-
zine and others have been openly criti-

“ cal of the Supreme Court. The critical

LY

' many declined to be named

judges, incidentally, were not 8o open;
but al
lowed the opinions to be published
snonymously.

One of these, for example, observed:

“Tt is a sad day in this country when

the propriety or wisdom of Supreme
Court decisions are to be determined
" by referenda, whether among the gen-
eral public, members of the bar.or
membhers of the judiciary . . . When it
{the Supreme Court) speaks, that is
the law.”

Now, no responsible person has sug-

he “™detgrmined’” by public opinion
polls, or even by majority vote of the
bar or other judges. But in the broader
sense, they do rest on ‘‘referenda’ and
are subject to change. - -

The body of law we have is the cre-
ation of the public, the bar and the
judiciary, present and past. The influ-
ence of lower judges, rud of the gen-
e jon of the bar, has always
been large in both creating and shap-

€7 0CT151958

J udiclal Bnbes

“for the Federal judges who declined to .

] S .,hf»' ,ﬁ; ﬁ&.
ing that law. Wo even have a provmon
in ocur Constitution permitting the
people $0 overrule the Snpreme Court,
and on several occasions the people
have used it to that purpose. If this,
wemnotthocase,orevermmh:be’
the case, we would have & nation not
of laws but of rules by men who happen
for the moment o be the lughost
judges.

Right now, as we all know, the
Supreme Court is coming in for a good
denl of criticism, This is not, as the
public may suppose, limited to thé
controversy over the school integra-
tion decision, although that of courss

| dramatizes it. The recent Conference

of Chief Justices, comprising the heads
of the state judiciary, approved a re-
strained, thoughtful and dignified *‘dis-
senting opxmon” on Supreme Court
rulings in meny fields.

And it is a matter of record that
the dissenters on the Supreme Court
itself are among the less restrained
critics when it comes to differing w"lth
the views of their bretlhru.

Federal judges, including those on
the Supreme Court, would not be hu-
man if this did not make them a little
sengitive: it may well make them
touchy about their prerogatives. But
np Supreme Court decision is as likely

be destructive to our values as the
adoption of the idea, in the phrases of
some Federal judges, that it ijs ‘‘im-
proper,’” ‘“‘impertinent” or ‘‘bragzen’
for anyone to discuss, debate or criti-

cize Supreme Court decisions.
gested that Supreme Court oplmona '

The Supreme Court, let us not for-
get, is a man-made institution, as well
as being inhabited by men. So are the
laws it administers. It is, therefore, in
the deep meaning of that phrase, a
political institution.

Judges ought not to be swayed by
the passing emotions of the mob. But
that is not the same thing as refusing
to listen to other members of the
judiciary, to the members of

*or to the voice of the people.* -

o 1
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THE SIUPREME COURT OPENS ITE 3958 -59 TERM MONDAY WITH RACIAL
CONFLICTS ERMOST AMONG ITS PROBLEMS, )

SCHOOL INTEGRATION AND OTHER TYPES OF RACE CASES ARE DOCKETED FOR
ATTENTION ALONG VITK ABOUT 350 OTHER APPEALS THAT HAVE COME IN DURING

'y . .

THE NINE JUSTICES WILL BE CONFERRING NEXT WEEK ON WHICH ONES THEY
VILL KEAR AND WHIGH WILL BE REJECTED. THEY WILL ANNOUNCE THE RESULTS
THE FOLLOWING MONDAY. ST y

OTHER VITAL ISSUES ARE BEFORE THE COURT IN CASES WHICH WERE i/
ACCEPTED LAST TERM TOO LATE TO BE HEARD AND ARE NOW SCHEDULED FOR

[ ] . ] .
M5 LMONG "THESE ARE THE GULF COAST TIDELANDS OIL CONTROVERSY AND THE
GOVERNMENT'S ANTL=TRUST SUIT AGAINST THE INTERNATIONAL BOXING CLUBS.
GITNESSES WHO HAVE REFUSED TO ANSWER INVESTIGATORS' QUESTIONS ARE
ALSO POSING INTRICATE CONSTITUTIONAL 15SUES. THESE INCLUDE CHALLENGES
G THE OPERATING AUTHORITY OF THE HOUSE COMMITTEE ON UN=-AMERICAN
\STIVITIES AND T0 THE ANTI=SUBVERSIVE LAV QF NEW HAMPSHIRE, - |
\. MONDAY'S OPENING CEREMONY WILL BE CONFINED MOSTLY TO ADMITTING. .
AYTORNEYS TO THE BAR, : ,
1074--E309P '
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URTTERM
FACING 360 CASES ‘

Tolson
B

: N - - dohr
{ J) #aw and Old Racial Issues PERAGIAL Bpafpoxtion | T A SO el (e ; Nease
Among Key ltems on Hand i Year atter he.wis eci bm& Parsons
" for Opsning Tomorrow, n using tate troops fo en- g e Rosen
a . N, segregation at Little . Tamm
. , LY 4B ‘s Central High MBchool, the industrial “"I Eau!,ty t Trotter
By ANTHO v. Orval B Faubus of Arkan William L. Grees; vice W.C. Sullivan
Spectal to The New, T, '

s 1 asking the Supreme Cour{
to review the valldity of that

Tele. Room
Holloman .o

WASHINGTON, Oct. 4—The

1858-39 term.

injunction. He contends amongi
reme Court meets &t noofl, | ther things that Judge Rona.lg‘ P wl" “-“F He was Gandy
Monday gin its reguiar| N, Davies of the District Court, g’m s ';n;';;r edmln otmj :

judiced against htm. reviewable (No. 180},
L 4

1f custom prevalis, that first No. 242). .~ - % %
session Will be chiefly cere-| | ."0 i e Yo state co ulr- . . CONTEMPT
g applicants for state colleges' 1
monial, The justices will recess Jio" yot certificates from their, lnlfth:e Poo:’gn‘i:' msuu::
|soon after convening to begin fnigh schools. Another law in ef- . to el oy o8

considering more than 300
{lcases, which have piled up dur-
ing the summer.

Crses of the docket include

Communist atfilistions ia ques-
tioned agaln in the case of
Lloyd Barenblatt, a former Vas-
sar College instructor. - The
ourt has agreed to rwiew? the

e
L

many of the highest public in- } (No. 35).
terest. There are half a doze In another Loulsiana case, thej Abram Flaxer, head of =
that raise old and new questions} | %feiegff;mo.f°z§muer§ms°?ﬁ : nion to be Communist-
on the racial issue. Thers 18 M jthe state parks. New Orleans, dominated, vhallenges the right
important teat of Federal loyal ! parc oftiialy seek review (No.| [lupcommitee. to. sbpoene, N
- |challenges to Congreésional an ,295)‘ cial dge Federal union's membership recards in '
:|state contempt citations, an Cosrf‘;;c'w:;{:;'j‘;tﬁfck dg;‘;‘ another ease on which review
| there is the familiar problem off \act winter several state stat- ) h-ll';hbeee!éog"rl;mtedng‘lfi 60). ing
off-shore oil lands. B utes intended to put out of busi- vl o et of A’““ppe ng
Beyond those issues the courl@ negs the Natlonal Association Geciston thet the Senats Per. |
has before it a score of mMOTedR ¢, the Advancement of Colored ent Investigations subcom- ! f
iﬁ:“s?fﬁaeuirf:ﬁrft?&t gﬁif:eg; P;ople,z_;l;h ¢ state has appealed mittee had no authority to ques-
- . ess 3 (No. 127). : X
—taxation, Federal regulationg® - The N. A. A. C. P. is seeking ;;.22 E;i‘:: Jﬁtc?ﬁe“fﬁ& tlf;r
4Of business and labor and trim-J§ review in another Virginia case. Pacioteering (No.' 219)
inal law, The state's Supreme Court of The court has & to hear
The court has already grant-4% Appesls held constitutional s two state contemgprt.ndusu n
ed review of seveniy cases and.g subpoena by a state legisiative { irginia & Quaker helq 1
will begin he¥ring oral argu--8 committea demanding produc- eemat for vas
ment on them a week fromzlition of the organization’s. mem- i swer questions !uetmby. ‘81
Monday. The term continues un bershigzllst.s (No. 84), : l tive committeeplnv b
il June. An N. A A, C. B. appeal is}’ cial maters {No, 51), o

The last summer past did not,
‘allow as much time as usual
for the justices to go over in-
coming legal papers. A special

the accumulated petitions for

review. A week from Monday,
if the usual timetable is fol-

Imifinant nocas

nificant cases, including soms

the court has agreed to review
end some at the stage of a
jpetition for review,

For those with a professional
interest the number of each
case Supresseourt
docket is given in parentheses.

£ Nov 141958 £ 7

“term on the Little Rotk case}

pending also from a three-judge
court decisiom that found Ala-
bama’s Pupil Placement Law
not unconstitutional on ity face
(No. 341).

= -

260}
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New Hampshire the leader

Wash, Post and —
Times Herald

brought them all back to Wash- A specialized school segrega-| Wash. News

ington in late August. That tion problem arises from Dela- Wash. Star

‘term ended only last Monday. are. Review is sought of a e
e e m el lower Federal court decision N. Y.-‘Heruld —

;  Felltions Up For Study that the state Board of Educa- Teibune

. During the next week the on has authority to adopt a

. justices probably will hold fre- esepregation plan binding on N. Y. Journal-

‘Quent conferences to consider] mlleJacal gchool bogrds (No- * KBmetican

Nz Y. Micror
N-Y. Daily News .

iilowed, they will issue a long [— - )
Jlist of arders indicating the S[J\V /} V " N.Y. Times
iadditionsl cases they will con- = i
gider and those they will not. \9‘ . 0 - Ddily Worker ——
The following is & brief ac- ) The Worker
count of some of the more sig- ?! ¢

* New Leader

Date _Q_..__._CE b 1S




giated mvgtor‘ Jeo!

tions (No, 34). : s tht:: mu:m!ui::i ‘ 5pe actkl. oon
uthority of am Ohio Un- eTs court- : rights will be ruined
The ® ey over his protest prevented| i the Atomic Energy Commis-

[{American Activities Commis-

gion is challenged im anoihar
uulnwhich;mmuonvlchd“

getting. & falr trigl (No| §pen goss shead with its threat]
Yo - l:'.-‘ Sy = ppiagh s A i
- Lnotl;er r

ph L e Qeciassify- 4 nitherto

tion for review g'oceso!hls. He asks review
that &’ Florids statute| B lower court decisions refus-
175). ) ng jurtes dlscretion ts cec-; Mg an infunction against!

i ommend the death penmalty inl (A E. C. officialy (No. 339},
ORIGINAL CASES rape cases is uncnns'{.ll:utional.i coThe Secuﬂliies and Exchange
L P bacauss only Negroes have been mmission ls;eager for review
. firly Tare cases, W] [executed for rape in the lat] jof decisions that 4 hes o
& Sup ears twenty years (No. 148), authority to. regulate Insurance|,
~ original matter instead of in re- TAXES companies’ -sales of variable
S O o o aegament. Macy's lost & suit for $1 000, ’“%‘l"n"?“f‘.?’,‘f.“? 20,
the docket for early argument. ' 's lost & suit for 31,000,- atu ndustry s

000 in Federal tax refunds when § |uneasy about

The first raises again the po R Bop 050y o Appeals refused to tourt nas agreed _”tf.a mﬁﬁ
lower court held that & gas dis-

‘litieally involved question of ([} ¥ 1o, st helatedly use the so-called
tributor could not ralse his
‘prices prior to a complete rate

lot coatempt seeks review (No,

2

‘who has the rights to oil under\§ §ipqt.in-first-out (LIFO) &o-
the marginal sea. The United!Q §counting method. ‘it wants a

States clalns everything be- jreview (No. 368), . .
yond the three-mile mark, while Is it an “ordinary and nec- i

unconstitutional & widely used
' proceeding in the Federal Power recty e i
Commission,’ unless his custom-

Texas and other Gulf of Mexico|ff . essary”—and hence deductiblely ers agreed. This would
States want the rights out tolff —business expense for a ‘dquar,’ existing practice, The ffﬁﬁ.—ﬁ'f m proceedings. The Sup:
ten and one-half miles (No. 10, . dealer to spend money. cam-|. /Arg that such deiay in re (N‘; 53‘1&" agreed to ‘decide
original). " paigning against A legislative|"1’ - 1 i a.ll). P
California, with New York[l' proposal for state-owned ligquor| Jadjus§ment would bankru nally, Pennsylvania hse o

local option Iaw permitting
fowns, by popular vote, to ban
LABOR ovies on Sunday. The court

stores? The court will review|*Jthem §Nos. 23, 25, 28).

" two cases on that gquestioni
{Nos. 29, 50). :
Being asked to consider wheth

state laws that are alleged to The court has agreed to ccm-]" The court will review & ques- iy consider whe
discriminate against Californiagl sider several cases in the com- |tion that has long troubled the ‘ ch a ban violates the Co

supporting "bn the sidelines, is
geeking sue the State of
Washington tao strike down

¥y aSniig weel L

limits on state taxation. One the District courts have,
involves Ohio’s power to levy urisdiction to overrule the
a property tax on iron ore im- atd's definitions of bargaining -
ported from Canada by a steel ts when those definitions
company and stored for use at sald to be in violation of!
its mill (No, 9), e Taft-Hartley Act (No. 14) 7
Two others concern a state's The N.L.R.B.'s tixed policy of

- Federa) trial and then convicted authority to collegt Income fusing jurisdiction over labor
of the same robbery in an Illi-§ taxey from out-of-state com- sputes in tHe hotel industry

- nois trial, will contest the con-j§ panies doing interstate business ill also be reviewed (No. 21}).

k] stitutionality of the auccessi'v'éH {Nos. 12, 33}, and another ques-} | The court also has agreed to

wine. The court will hear argu- [lif plicated area of constitutionali JNational Labor Relations Board: tion's guarantees of freedos
ment on whether it should en- ’ ‘speech and Presa (No. 188}

tertain the suit (No. 13, orig-
inal}. -
CRIMINAL LAW

Alphonse Bartkus, who was
acquitted of bank robbery in &

trials. The court divided 4-4 on tions a franchise tax impusved consider how far the concept of
this case Iast term and put it} on an express company doing; linterstate commerce goes in
- only Interstate business in thet

*

3

{

state (No. 38) permitting Pederal wage and
i state . .

hour standards. Specifically,
can those standards cover archi.

over for reargument (No. 1).
In another case the argument
concerns conviction in a statef

BUSINESS tectura! draftsmen who work

‘rcourt, then conviction in a Fed-§ + .
eral court for the same crime A decree ordering the break-! |within one state on plans for
(No. 7L up of the International Boxing, structures in other states (No.
If & wife is willing to testify] f Club under the antitrust laws! 377TY et
‘against her husband, is she will be reviewed early in the
llegally competent to do so? Thel ® term (No. 18).,
court has granted Teview tol } ‘When the Federal Communi-[
consider that guestion (No. 20).] ~ cations Commission approved|-
John Lee, & soldier who wasj - the sale of a Philadelphia tele-
dishonorably discharged and 7 vision station, did that appro-
sentenced to & term in an Army| . val foreclase future antitrust
prison, killed & fellow prisoner } action againdt the sale by the|.
in the camp. The court will de-] - Justice Department? The de-]¥
cide whether he could constitu-} ° partment and the F. C. C, argue|:
tionally be tried by eourt] no, but a Federal District Court
martial for the murder (No. -held ves. 'The Supreme Court
142). . will decide (No. 54). . - 4 7
Rudoif Ivanovich fAbet]!'x °§“” : iRe;ies:h ;SN?O!&?}%‘ of ?cdedg ! EVIEWS COURT WOR
Ivicted of esplonage for the So-} rsion DY ] ircuit Court: . .
‘|lviet Union ipn s notable Brook-| of Appeals that a private anti- } a.lf Il;qibeﬁ A, %‘m 2
lyn trial, wants the Bupreme jtrust plaintiff must show in-|. : s University. He
Court to review his ctase, He| ‘jury 1o the public as well as ublished his findlngs
questions, among other things,| private damages to collect from the U. 8. Sopreme Conrt
whether & warrant for a. depor-| ;the defendant {No. 76). s s
tation arrest entitled Immigra-| . The Pacific Far East Lihe,
tion officials to search his room| .turned down by the Maritime
for evidence of espicnage (No. jBoard in itz effort to start an
V. - - unsubsidized service to Hawsil,
o " seeks review of & Court of Ap-
ipeals ruling that the Maritime
oard decision cannot be re-

1viewed in the courts at all (No.
‘319),
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Hundreds of Ccm ,ws.l T e—

°S Supreme Court

T - —-—
- T i ——
n_ rF vy

Jpens | oﬁ'a‘y"

MARSHALL McNEILE, Scripps-Bowand Blaft Writer .
ﬁe 168-year-0ld Supreme Court opens its regular
lsessmn today knowing there is little mew in the
present wave of criticism breaking over iis great

white building, tices, old and new, on this is

Today’s formal opening of B5ue.

the new term was scheduled  But in other cases In the
to be marked only by a brief last regular session the court
ceremony including official divided fram within s qum
convening of the court and
admission of new attorne iye: sents severly condemning the
to practice before it. No opin- _opinion of varying majorities.
{ons or ruli;fs of any kind ¥

were expect

* Before 1t
summer, 1t will have decided
i several hundred cases involv-
Ing, . among other thlngs,
£ civil rights, states’ rights, tax
ation, criminal law, labor,
‘ and the powers of the Con- l
)

* gress and the executive

membership have come dis-

recesses next

v

the constitutionality of pupil-
Elacement laws passed by
uthern states opposihg ra-
cial integratlon in publie
schools, including an appea!;
-| by Arkansas Gov, Orval Fau- -
" bus against court-ordered re- '
straint,

)
¥ TIDELANDS CASE ‘ | l
It may decide whether the Q )

A, i ey 2

I

Federal Government shall
have dominion over the oil-
rich tidelands beginning three
miles, instead of 10.5 miles, .
off the coast of Texas and!
Louisiana.

The nine justices wiil file!
to the bench today led by
white-haired, benign - looking
Chiet Justice Ear]l Warren,
California politician and law-
yer turned jurist by Presi.
dent Eisenhower’s appoint-
ment.

UNANIMITY

Southern crities of the
court, such as Sen. Harry
{1 Byrd (D., Va.), speak of it
as the “Warren Court.”

If this only means that it
{fs unanimously behind the
Chief Justice In the pubiie
school integration decislons,
it s the “Warren Court.”
1 and twice in the latest Little

ROPEOeUMionr he stressed the .
unanimlty among Jhe.jus ‘

pranch of the Government. 'N_'o-'"'.-t—-—_.
E It probably will determine 149

Tolson

Y e
Mohe

ease
Parsons
Rosen
Tamm
Trotier
W.C. Sullivan _
Tele. Roem
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Gandy
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o High Court to Succeed Burton
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'C‘rcmt Jlldge 43,‘ ’Is . Ohio
¢ - Republican, Destribed as
“Rig‘ht Of'Cenmf’ B nl

E ' By o WaLL STREET JoUnnaL Staf Reporter ‘

WASHINGTON — Pregident Eisenhower
nemed Circuit Judge Potter Stewart, a “right
of center” jurist from Ohio, to the Supreme
Court. ¢

The White House announced that Mr., Stew-
art, under & recess appointment, will succeed
to the High Court when Justice Harold H.'
Burton retires next Monday. Mr. Stewart’s
‘nomination will have to be confirmed by the
Senate next session.

Government officials described Mr.
art, a Republican, as a “right of center”
conservative in his judicial philasophy but
probably not as conservative as the retiring
Mr, Burton. However, Mr. Stewart’'s appoint-

Ohig), an outspoken critic of the High' Court’s
increasingly liberal complexion, and waas en-

Court decisions.

With the Supreme Court under its severeat
attack in two decades, President Eisenhower
was under heavy pressure to find a replace-
ment to match Mr. Burton’s conservative
leanings. Whether the 43-year-old Mr. Stew-
art will fill the bill i hard to predict. A
one Government official put it, “Once a man
puts..nn_m_bhck robe, it's a]moshhnpﬁble

to tell what he’ll do.”

.

p . —

Ujg ’3 l;“;:

R
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;:he values -individual liberties and rights above
' everything else. In the sama tradition, a

Btew- j

ment was recommended by Sen. Bricker (R.,1 |
“Ibloe-1n his future voting will provide the key:

Ato his jJudicial philosophy. Mr. Stewart, who
dorsed by the Americar, Bar Association,!

which has sharply criticized some recent|

...,..4[/

D

‘Btewart’s Viaws Describod 1 -
XN~INT to Sen. Bricker delcrlbod Mr.

| Stewart's views thuslyr

. *“He iy a conservative in the me um!

A

A

property right is an individual liberty.” - .

The nomines’s votes on iasues of individual
liberties undoubtedly will comie in for close

tiny by conservative eritics of the Court. |
For it ia on these questions, more than any-|
thing elsé, that the controversy over the tri-|
" buna! hax centered. Critics in Congreas, the!

. bar, the press and the public charge the Court|

has paid too much attention to Individual|
rights at the expense of law and order.

The impetus for this Iiberal -phil y
omes from a four-member Court bloc. Chief’
ustice Warren heads the group snd on most
important decisions can count on support from:
ustices Douglas, Black and Brennan.

How often Mr. Stewart lines up with thia

attended White House Press Secretary Hag-
erty’'s news conference {o ‘announce his ap-
pointment, refused to ahed much light on his
philosophy. ~ |

As a judge of the Bixth Circuit Ce'.art of:

Appeals, Mr. Stewart said he participated in
only one school integration cass—a particu-
larly explogive ismsue at this time, He said
that case involved a situation In Ohio and
E/nteg-ration was upheld,

Ho recent opinlon by Mg, Stewart
ould seem 0 indicate that he believes in

NOT RECORDED
18 0cT 14 1958

1~

Wash. Post and ——
Times Heraid
Wash. News
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mu divulxe th‘,mm-,gta,um

Judge ‘Mewart

“Fugdom of the press, hul-m aver the

turies by men of courage, is basic to a

‘" soolety. But bamic, tbo, are courty .of
armed with tho pm b_dhemnr

gy et R . =

b Mr, ‘Stewart told repor:enh-m

admiver of the latea Han, Raohart A

WA Gam W RaeaSe

.mer leader of the conservative wlnx - of the
B.epublium Party. He sald he kmew Mr. Taft
ffor many years. '
Admirer of Praddmt ‘
- The new appotntee added that he has bem
an admirer of President Eisenhower since he
first nfet the President at the time he was
appointed to Sixth Circuit Court bench in 1954.
Mr, Stewart also spoke highly of the conserva-
tive Justice Bﬂgton. ‘“Needlesa fo say,” ‘he
-declared, “I sdmire him gree.tly for his dili-

.az‘

A

gence, fair-mindedness and high mindedness.

Mr. Stewart is the fifth member named to
the High Court by the President. His appoint- |
ment marks the first time Eisenhower ap-
pointees have made up a majority-of the nine-
man court. The President appointed Chief Jus-
tice Warren in 1083, Justice Harlan 'in 1955,
Justice Brennan in 1958 and Justice Whit-
taker last year.

li The American Bar Assoclation hea.rtﬂy en-

dorsed Mr. Stewart’s selection. Bernard G.
Segal of Philadelphia, chairman of the A.B.A.’8
standing committee on the Federal judiciary,
called the appointment an “excellent one." He
#aid his committee reported to Attorney Gen-
eral Rogers that ‘‘Judge Stewart ‘s fully quali-
fied for elevation to the Supreme Court of
the United States.”

Mr. Eisenhower named Mr. Btewart to the
8ixth Circuit Court of Appeals in April, 1954.
The Sixth Circuit imfludes Michigan, Ohlo, Ken-
tucky and Tennessee.

It was believed Mr. Stewart's Midwest
' background was 8 relevant factor in his se-
. lection. Retiring Justice Burton was & former
'Senator from Ohio. Justice Whittaker, from
Misgouri, {8 the only other Juatice from the
" Midwestern area. ) )
' Practiced Law in Cfcinnats .
. Before his appointment to the circuit court, |
Mr, Stewart had no previoua experience as &,
 Federal district judge, but was a member of:
|the Cincinnati law firm of Dinsmore, Shohl
Sawyer and Dinsmore.

Born in Jackson, Mich., "Mr, 8tewart hu
spent most of his life in Cincinnatl. He waa
-graduated from the Yale University Law School
‘in 1841, He was & member of the Cincinnati
“City Council in 1050-53 and served as vice
mayor of the city during the latter two years.
Mr. Stewart served as a member of the White
House conference on education in 1954-55.

Mr. Stewart sald Attorney General Rogers
called him to Washington late Monday after-
noon. He #aid he waa offered the SBupreme

intment by Mr. Eisenhower early
yenterday momlnx ————

o e
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HEADLINE PERSONALITY

C

Central Desearch

-

- In Intricat

‘I‘he o men talkinz in the
office Suprerne Court Justie
Burton- yesterday were s atudy
in contrast. .

.One was the retiring Justice
Burton, 70-year-old. gray-
haired. a little tired. his digni-
fled denmeanor mellowed by in-
herent good-humor,

‘The other was Judge Potter
Sewart, & vouthful 43, black-
haired, with justa touch of gray
at  the temples. athletically
bfult, sincere and betraving a
nérvous natural in one who has
just been named to the highest
court in the land.

mer o Ihanti

L Y =l b ~ ¥
En Ilﬂu wcotu a ucul.u.. L]

for Judge Stewart.
,Only the day before he'd re-

e oo i
Wy Uuayo

New Justice Dellghts

e Cases A1

C N Xids /)

e
FULL NAME—?oﬂEE
BIRTHDAY—Jenuary 23, 1915.
EDUCATION—Hotchkiss Prapara-
tory School; Yele Univarsity;
Yaie University Law 3choel;
Combridge University, England.
e —
JORS—Reporter; lawyar; city
counciiman; judge, Sixth Circuit
Court of Appeals.
FAMILY—Marriad to former Mary
Ann Beriles of Grand Ramds,

Mich, Three children: Hasriet,

13; Potter, jr., 10, and David, 7.
HOBEIES—Fishing, golfing.
PaXz i) o

wanted i ‘Wasniuxton—vu"l.n

important matter.

Meeis Colleagues

ceived an urgent phone call at
Cincinnati office where he

s a judge of the 6ith Circut”
ourt of Appeals. At the other

nd of the wire was Attomey‘
neral Rogers. All Mr. Rogers

A few hours later, alter s

,plane flight, the jurist was
given an Inkling of his appoint-
ment, diuring a conference with

the Attorney General. Yester-'

- ’ ' -‘\ ]

his appointment by President
Eisenhower at the White House.

Then, the appoiniee sped to
.| the Supreme Court to meet his
new colleagues. Justice Burton
discreetly withdrew while Judge
Stewart, nnassuming and mod-
est, sat for a brief, informal
interview.

What pointed his steps in the
direction of a law career? *I
grew up in a lawyer's house-
hold. (His father is an Ohio
Supreme Court judge) I cangt
remember of thinking of ew
being anything other than
iswyer.”

He remembers well the first
case he ever tried az a young
lawyer. He was appointed by
the court to defend a man
accused of forgery.

“The¢ defendant was con-
victed.” Judge Stewart admit-|
jted with & rueful smile, “I was
djsappombed he amd “but.

lll.er “u Was a.u OVEL, .I. u:auwu
and I think my client did, that '
justice was done.” !

The appointee lpmnentlrt
finds the delight in law cases:
that to the layman would seem,
unutterably dull. He spoke with:
enthusiasm about what he cofi-|
,sidered one of his most in -]

ld him was that he was 'day he was officially notified of 'esting cases, which involyed,

-

| L
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Tolson
Boardman
Belmont
Mohr
Nease

T TR gy,

IJ ‘aiSupreme Court Chan
{

Pragident Eisenhower now has -~
nas mace Farsons

I his fAftHOSuprem t appointment, § Rosen __~
choosing Jederal Circult Judge Potter Tama
Stewart“to repl Justice Harold H. Trotter

ho will retire Monday. Thus, W.C. Sullivan _
assuming Judge Stewart’'s confirmation, . Tele. Room

_ those who have been speaking criticdlly Holloman

of -the “Warren court” should refer -Gandy
- henceforth to the “Eisenhower court.” 1. :

been & .diligent, competent and  con-

A B CUAML LY Al EAAN TY WA

Justice Burton, for 13 years, has

- _,ﬂ‘w—“! L T8 L

scientious member of cur highest tribu-
nal. His role has not been a spectacular
. one,.and it is'not an easy thing to pin
a label on him. For whatever meaning-
] fulness such characterizations may have,
however, and it is not great, Justice
I Burton would haye to be considered a
member of the court’s “conservative™
wing. On the whole, he has thrown his
weight on the side of holding the court
- to its traditional function—as a judicial
* and not a policy-making body. Thus,
is retirement, forced by considerations
{ health, raises important questions
" oncerning his successor. -
- Judge Stewart has had four years
+ of experience on the bench of the Sixt
Circuit. He is a sRepublican and a
Ohioan, which means that his selectio
maintains the political and geographica
balance on the court. Since he was
recommended for the vacancy by Ohio's
Senator Bricker, it may also be assumen
that Judge Stewart, in the general sense
at least, is a conservative, However, the
Senate, - in  considering confirmation,

Wash, Post and

should be more concerned with Judge Times Herald
Stewart's concept of the proper role of Wash. News

the Supreme Court. The serious criti- Wash, Star _ﬁ:
cism of the current court is directed N. Y. Herald

toward its alleged tendency to exceed Tribune

proper judicial bounds, to exercise

£ RSl y ; N. Y. Journal-
through its decision-making power in a e

broad range of cases a legislative, as dis- American
tinguished from a judicial, influence. It A Y. Mitror
was this trend which resulted in the last .Y N. Y. Daily News
congressional session in numerous leg- | v ( }_ '\\ N. Y. Times
{1olatlsra @ nAma s mitnmsanf Py
. islative eflorts, aun:‘u: successiul d.uu“::quu: k - 3 J UCIIIY Worker
,_unsuccessful to “curb the court.” At ')_ The Worker
« "best, however, this is a difficult and un- ’ p New Leader
N b satisfactory remedy. What really s ! f & -
- o/ needed is a careful and dispassionate s
~% - examination of a nominee’s judicial - == 7
NS WQ/ % y, ~philosophy before and not after he has Date & =-d. "2 &
-~ . . % *been confirmed. Presumably, this will / S
/ _,,\O ]! be forthcoming in the Senate in Judge | e o sl
I Ve S STEWAIT's case. — NOT RECORDED
18 neT 14, 10F 8
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“the mutualization™ of s Nfe
insurance company.
The litigation spread over

e m m L
vears snd thers were “many

intricate problems™ he related
almost gleefully. .

Likes Fishing, Gelf
For recreation he likes fish-
ln: and colf But, he admitted,
tometihes he talks as though
he were a much more expert

fisherman than he iz actually.
As for golf, “my own best
friend wouldn't accuse me of
being a golfer, I play socially
and for the fun of walking
around.”

Reporters had asked him
whether he was a liberal or
conservative. To his he replied
he just likes to think of him-

anlf as o lawroar
- Qi1 RO & AmWyvi.

He has taken part in only
one case invplving the current-
i1y prominent achool integration

. question.

In 1956 he ruled with the
3mnj0rity in o‘:ert:urning & lower
feourt and ordering integration
‘of Negroes into elementary
schools of Hillsboro., Ohio. a
small community about 30

les northeast of Cincinnati.

On Torre Case

atlier this month, he ruled!
a New York case that ix like-

'r 10, and David, 7.

l
l

qumsummecm
in time,
He sat with the Second Cir-

suit Cpourt of Annsals which

TRAIY Ta  Aippreaal

———— .

cimt by President mm:m}
on April 8, 1954.
That appointment brought &

rige remark from his son Pot-
upheld a jall sentence to Marle [Rer, jr., then € years old.
Torre, New York columnist, for , “Now Daddy ean thr
refusing to divulge & newsverybody in jaft.”

sourde. {

Judge Stewart wrote that al-:
though freedom of the press
is precious and vital, it “is not)
an absolution.” _

The jurist attended Cinein-
natl public achools, Hotchkiss
Preparatory School- and re-
ceived his bachelor’s degree

from Yale, Later, he studied
at Cambridge in England for a
year. Aftarward, he was grad-
uated from Yale Law Schocl
cum laude in 1941.

He worked for a while as a
reporter for the Cincinnati
Times-8tar at one polnt in his
career. As a lieutenant in the
Navy from 1942-5 he won three
battle stars, He was elected to
the Cincinnati City Couneil in
1848 and 1951,

Judge Stewart was married.
In 1843 to the former Miss
Mary Ann Bertles of Crand
Rapide, Mich. They have three
children—Harriet, 13; Potter,

A Republican, he had been
ppointed to the 6th Circuit'

——

;
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I‘f‘! Fl :; \?“ O TRy -‘Jg, i e
er-in what professional way'ﬂny'lfl mani-
nP romotmg J udges- P\}-L ‘ P aeded qualities.” Whe history STThE”
~Court emphatically sustains the wisdom of this

For the fourth time President Eisenhower
| P fom am Aopnaleds Teas 3 ‘soanclneinan Intallastiial panasity las

"-EGEE‘: to & lower court for ai Associate Justige | SURRAUDEL,  JHICUSLIURL Lepeliy,
ylaw, understanding of ‘our constitutional system

of the United State¥ Supreme Court. His appoint-
Sment of Judge Potter Stewart of the United States and judicial temperment’ are far more im-

AT R o

g e

+ Court of Appeals, Sixth Circuit, to succeed Justice'

« Burtdn thus gives practical emphasis to the Ad-
& minigtration’s policy. of preferring men already
“under judicial discipline for advancement to the
[ highest benich. Judge Stewart will be the third

"' member of the Supreme Court promoted from
Lt:he Courts of Appeals, the other two being Jus-

s ficor Hamlan and Whittaker Justice Rrannan wae
T ‘lml‘l. mALWA YV MHUALWAR A o AWRWWYY &Fi CAMSLL

-selected from the Supreme Court of New Jersey.
Only Chief Justice Warren among the Eisen-
thower appointees went to the Supreme Court
ithout judicial experience. Apparently the Presi-
ent feels that somewhat different qualifications
re needed in the case of the Chief Justiceship—
that the head of the Court shouid be a figure of
national repufation as well as an eminent lawver.
As we understand the President’s policy, it does
- not preclude the appointment of practicing law-

< 5 ~..'

"poriant than -experience in a lower court.
is At the same time it is well to remem that
“'most of the qualities which it a man for the
Supreme Court are also highly desirable in the

- Courts of Appeals. So long as talented lawyers

with a- genius for untangling legal dilemmas and

| reconciling the demands of libert¥ and order are

‘appointed to the Courtz of Appeals, it is gg_rhinh"
‘'no mistake to ldvance the best of them to the'
highest bench. JIn the years ahead the Justices
who have. gone to the Court by this route must

expect to have their work carefully compared

‘ goad

with that of the many other Justices who have
come ot of the executive and legislative branch
Judge {Itewart’s high standing at the bar and

tk oh the bench suggest that he will gife
a good kaccount of himself in this competition.

-

AR

¢ yers, law school professors and Govemment offi-
" cials to associate justiceship, but only gives a
preference to men already on the bench.
-Thé wisdom of this policy depends in large
. part upon the kind of men who are available in
‘the lower courts,

Wash, Post and A.J
Times Herald
Wash. News

If there is a systematic policy " n (/ Wash. Star
. of recruiting the ablest legal minds in the country ‘ / N. Y. Herald
. for the lower courts, promotion of the best of Tribune
these would be at once essential to morale and qgm /N Y. Journal-
A logical extension of the practice. » " LA | American

*  Justice Frankfurter insists that “the correlation
between prior judicial experience and fitness for
the functions of the Supreme Court iz zero.”

A AN

N. Y., Mitror ______
N, Y. Daily News __

he search for Justices, he has written, shoul N. Y. Times
e made among those men “who give the best, Daily Worker
romise of satisfying the intrinsic needs ef thg The Worker

ourt, no matter where they may be eiound,h no . New Leader — ——

( l o ;., - ’2 7‘4, g‘{-?— ‘é-uﬁv‘.e
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C )
S‘-l:n:reme Court Overworked,
Quallty of Opmwns Suffers

Last Thursday evening Dean Erwin
N. Griswold delivered the Morrison
. Lecture before the State Bar of Cali-
" fornia at Coronado, California. The
fouowmg are excerpts from that a,d,-
Vdress:

Over the past three of four years,
there has been great cor'ltroversy
about the Supreme Court. This has
not been unprecedented, for the Court
is inevitably and inherently subject to
controversy. . . . This is especially [,
true when the issues which the Court§,;
must decide have deep emotional over-
tones.

Much of the criticism of the Su-
preme Court in recent years can be
traced directly or indirectly to the
segregation demslons of 1954 and
4 11955, . . . There is in all probability
nothing that has happened within the
past ten years which has so played
into the hands of the communists as
the reaction to the Supreme Court’s
decision in the School cases.

Governor Faubus will no doubt
have a place in our national chroni-

cles. As my colleague, Professor Paul
A, F‘lannd hne pnlnh:ﬁ nt thnuoh

LAALILT VML varUMELL

he “1s not hkely to be identified in
history with Abraham Lincoln.”
Freund, “Storm over the ;Supreme
Court,” 21 Modern L. Rev. 345, 3587
(1958).

Not all of the criticism of the Su-
preme Court has arisen out of the
School cases. There have been some
other decisions, chiefly in the field of

\ul Ltbertles which hase—eygked

1a nnnna1+1nn
1I510eriine opposSItIon.
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a bit of the eriticism in this

1 seems to me, hns d

on plam misunderstanding. For ex-
ample, a year ago there was g'reat
excntement about the Jencks case, in
which the Court held that when a
witness testifies who has previously
given a statement to the F.B.I, that
statement must be made available to
counsel for the defendant. Really.

this seems rather elementary. Hov
could we have a decent system o

l OVERWORK on page :hmy

L
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criminal trials on any other basis
Yet this decision was attacked on tt
ground that it opened “the F.B.I. filk
to the communists, to say nothing «
: assorted crooks, grafters, narcotis
i peddlers, etc.” Nine Men again
I America (1957) 18. Actually, it d.
not do that at all, as can be seen L
anyone who will take the trouble f
read it. There was an extravagar
dissenting opinion in the case, whic
gave rise to some misunderstandin
And the then Attorney General wer
before both Houses of Congress an
said that the government was col
fronted with a “grave emergency,
and sought a statute which Congres
passed. Whether there was such a
emergency in fact seems rather doub
iful, even thongh some lower cour

may have mlsapphed the decision. Tk
witness in the Jencks case we
Harvey Matusow. Suppose your cl
ent was being convicted on Harve
Matusow’s testimony, and you knev
that he had made a previous state
ment to the F.B.I. Wouldn’t you wan
to see that statement? Wouldn't yor
regard it as highly unfair and ir

proper if you were not allowed to s
the statement? Is there anv lawv

vals 2L VTILITIIV.,

lwho can seriously say that the S
lpreme Court did anything in t
l.:'encks case except its plain dut;

F

Lawyers, especially trial lawye:
ishould be commending the Court f
thls ec1smn

/
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er case which has causeM-

cern, especially here in Californi, is
the Komigsberg case, in which your
own Supreme Court was reversed on

|

Chief [ustice
U. 5. Supreme Caurt

q! a matter of admission to the bar. That !

decision troubles me, too. Neverthe-
less, as my colleague Professor Archi-
bald Cox pointed out in a speech he
gave in Los Angeles at the time of the
American Bar Association Conven-
tion there last August, this decision
should not be read too broadly. One
of the first things that a law student
learns in Law School is that an opin-
ion must be taken in the light of the
facts before the Court, and that its
significance depends on the actual de-
cision on those facts, and on nothing
more. As Professor Cox observed in
his speech, the Konigsberg case shows
that the Supreme Court “is concerned
that a man should not be denied ad-
mission to the bar because of radical
political or economic views,” and that
he should not be put to a special bur-
den of proof because ¢f such views.
There is a clear distinction, which I
4+ am sure the Court would recognize,
: between radical political and economie
views, on the one hand, and true sub-
version, on the other. The ranks of

honored lawyers, throughout the cen-!
turies, in this country and elsewhere, '
have included people who challenged
the status quo, as & matter of prinei-'
ple or on behalf of a client. M. reover,
as Professor Cox likewise pointed out,
the Court is concerned here, as in
other fields of the law, “lest what ap-
pear to be findings of faet should mask
the application of a rule of law” which
is inconsistent with proper freedom
in seeking admission to the bar.

As I have indicated, I do not think
that the Konigsberg opinions

satisfactory. Yet I have mnatﬂ grable
cofifidenc® that experieng will show
that the conclusion reached is not only
one that we can live with but is one
that we will come to accept. The sub-
sequent action of the Court in a case
from Oregon — In re Patterson, 356
U. 8. 947 (1958) — seems to confirm
this view,

Nelson Case
Finally, I would like to make refer-

ence to another decision as to which
it seems %o me that there has been

)

Literate Criticas
————

~However, it should sur%l?ﬂ!?ecog
nized that not all criticisms of th
Supreme Court in recent years cal
ba dismissed on the ground that the;
are based primarily on emotiona
grounds or on misunderstanding
There are a number of persons o
eminence and understanding who ma;
be called, in the words of Professo
Philip B, Kurland of the University
of Chicago Law School, the “Literate
Critics” of the Supreme Court.

great misunderstanding, based very
largely on purely emotional grounds,
This is the decision in Pennsylvania
v. Nelson, 350 U. 8. 497 (1956),
where the Court held that the adop-
tion by Congress of the Smith Act had
superseded state statutes in the field
of subversion. Actually, there is real-
lv nothing novel or startling in this
decision. The same general conclu-
sion has been reached before in liter-
ally hundreds of cases. Reference is
rarely made to the point actually de-
cided in the Nelson case, which was
that the Commonwealth of Pennsyl-
vania could not maintain a prosecu-
tion for subverson against the Federal
government, after Congress had pro-
vided for such prosecutions in the
Smith Act, Why chould a State prose-
cute for a conspiracy against the
United States, especially when Con-
gress has made provision for prose-
cution in such cases by Federal
authorities and in the TFederal
Courts? Such conspiracies have in-
terstate ramifications, and are almost
surely in more experienced and better
informed hands when they'are han-

First and foremost among thesé,
course, is Judge Learned Hand, . .
{Judge Learned Hands says] that tl
Supreme Court should not undertal
to act as a third house of the legisl
ture, and there ecan be no disagre
ment with that. And insofar as !
says that our legislative bodies then
selves have a greal responsibility |
the field of civil liberties which the
should exercise more regularly at
carefully, one may likewise agree. B
a legislative body is not a good pla
for the protection of individual righ
— strange as that observation m:
seem. There is ordinarily no concre
specific case before the legislati
body. It legislates in general term
on a broad issue, and rightly enoug:
with the general public interest pri

marily in view. However, in th
courts, there is an individual clan
ing protection, and presenting t
nerete facts of an actual case. Mo
er, the action against which the i
ividual is seeking protection may
at of an executive or administrati
officer who is seeking to apply t

dled by Federal authorities. More-
over, in the Nelson case, the Supreme
Court affirmed a decision of the Penn-
sylvania Supreme Court. This was no
novel doctrine.

There have been moves in Congress
to abolish the whole doctrine that
state laws are superseded when Con-
gress has passed a valid statute in
the area. This is really throwing out|
the baby with the bath. The passage’
of such a statute would upset the,

federai-state balance in many areas,’
and would go far to Balkanize the
United States. More than two years
have passed since the Nelson case was
decided, and there is no evidence that
I know of that it has done any harm
of any sort. If State officers have in-
formation of subversion against the
United States, there is no reason to
think that it will not get full attention
from the F.B.I. and other agencies of
the Federal Government. Why shouid
it be the responsibility of the States
to prosecute for offences against the
United=Béates anyway?

i

ﬂw in a way that the legislatui

uld hardly have foreseen. Kve

th the greatest of responsibility ¢
the part of the legislature, there
ample scope for the proper functio
ing of the courts in this field. But th
courts should here, as everywhe
else, be restrained and careful. Fi
his emphasis on this important poin
we can-be grateful to Judge Han

[A] document to which eareful an

| respectful attention must be given i

i

the Declaration signed by the Chie
Justices of the Supreme Courts -
thirty-six of the States at their anr
al Conference held in Los Ange
last August. . .. My best judgme
iz that this statement will live in h
tory as a symptom of the times a
not because of its own power as
persusaiyve_djscussion of constjtuti

al law.
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~—tpution Abandoned

Having paid my respects™Io & num- -
ber of those who have recently en-.be_in the interest of all concerned to
gaged in criticisms of the Supreme!find a way to relieve the om
Court, it is only appropriate that I, having to decide these cases, and
too, should now throw caution to the many other — non-constitutional —
mp‘gs, End join their ranks. cases in the general area of adminis-

Lie Supreme Court in our system trative law.

has unique responsibilities. Its duties
are truly awesome, ... The Court,
and each of its members, have far too’
much to do, and have to work far too
hard and too fast, especially in view
of the great complexity and impor-
tance of the issues that come before
it. . .. To an extent to which I think
the bar is largely unaware, the Su-
preme Court is now oppressed by
mere volume and complexity of its
business.

So I would first propose that the
organized bar establish committees to
review the volume of the Court’s
warlr and tn Ananawatisan ordh dka
FYLFL Lny  CLARWAy  L1) DUUPCIGDIUII YWIiLIL LIICT
Court, to devise ways and means to
reduce this, so that the Court may
have ample time to consider and
weigh the tremendous
which come before it.

One area where something could
be done, for example, is with respect
to ordinary tax cases, It is now some
twenty years ago since . . . Roger
Traynor proposed that there should
be a special eourt of appeal in tax
- cases. And I came along with a simi-
lar proposal a few years later. These
_.suggestions were strongly disap-
m proved by practicing lawyers. Yet the
atA A fact remains that the Supreme Court

=% in a federal nation of 185,000,000 per-

sons ought not to kave to spend its
g ‘time deciding ordinery tax cases. In-
* deed, I will even go so far as to say
that the Supreme Court, hard pressed
for time as it is, does not do a very
good job in the intricate and special-
ized field of federal taxation. For in-
stance, I may mention one of its most
recent decisions in the field — Flora
v, United States, 357 U, 8, 63 (1958)
— where the Court held that a taxpay-

;
{

maintain a suit to get it back., This
leads to the bizarre result that a
taxpayer who pays everything he has
A is wholly without remedy if he cannot

W pay the whole tax assessed, This re-
sult was reached in the teeth of the
language of the statute, and on the
basis of a statement of practice
is demonstrably wrong. I venture the
thought that this was a resuit which
would not have been reached if the
court had had more time for the con-
sideration of the case. But, as things

are, tax cases in?}ritﬁ.bly have a low
‘prlori:g_amgpg all the cases u-

e wrhinh
L YWLLILIL

questions [

er who had paid only part of a tax|

claimed to be due from him could not f ions "which were not really necessary

Too Broad Grounds

As 1 have reviewed the decisions

of the Court in recent vears, there are

. not many of the results reached, it
seems to me, which are really objec-

tionable on what might be called

sound professional grounds. But in

an unfortunate number of the cases,

in my view, the opinlons proceed on

too broad grounds, and it.is these

*{
'J \
o ——— e -
could be tried and convicted in New
Jersey of robbery after he had been
‘acquitted of robbing three other per-
sons on the same occasion. Note that
this was an appeal from a State court,
and that New Jersey had held that
such a second trial was consistent
with its law. The only question was
whether this viclated the Fourteenth
Amendment’s prohibition against an.
laction contrary to ‘“due process of
law.” In this case, the Chief Justice
filed a dissenting opinion. He felt that
“the conviction of this petitioner has
]been obtained by use of a procedure
inconsistent witn the die process re-

-

grounds, rather than the actual points
decided, which have caused some of
the trouble. This is an area where
perhaps the Chief Justice can have
an esnecial influence.

Take, for example, the Watkins
case — Watking v. United States, 354
U. §. 178 (1957) — where the Court

(See OVERWORK on page foui)
' (Continued from page three)
reversed a conviction for contempt
Congress and talked in_rather broad
terms about the powers of Congress
in this field. Or the Sweezy case —
Sweezy v. New Hampshire, 354 U. 8.
234 (1957) — which was decided at
the same time, The latter case has
been the subject of an intemperate
attack by the Attorney General of
New Hampshire, though he was los-
ing counsel in the case and might
better have been more restrained, The
former case has occasioned, a good
deal of complaint in Congress. Look-
ing as a lawyer at the facts of these
cases, and what was decided, I cannot
believe that they are truly objection-
able. But both opinions contain broad
statements, which might better, 1
think, have been carefully guarded
and irimmed away. Most of the re
action comes from the breadth of
some of the statements in the opin-

to the decisions themselves,

Another ease to which T would refer
is Hoag v. New Jersey, 356 U, 8.
464, decided last May. Here the ma-
jority of the Court held that a person

mreme Court has to decide. It would|

quirements of the Fourteenth Amend-
ment.” But he never tells us why. T¢
me there is more of yearning than of
law in this opinion. Perhaps it is hi:
long experience as Governor which
leads the Chief Justice to approack
problems in some cases in terms of
generalities and without sharp focus
Interstate Commerce
Finally, there is one important area
where I have long found myself i-
sharp disagreement with a majorit
of the Court. In the field of interstat
commerce, Congress has refused t
pass a Workmen's compensation ac
but has instead left in force the En
ployers’ Liability Act, which base
liability on negligenee and fault. Ye
over a series of years, the Court ha
by one extreme decision after anothe
largely transformed this statute int
a workmen’'s compensation act, wit
unlimited liability. Justices Black an
Douglas have been the leaders in th
movement. Closely related fo this hx
heen the substantial elimination ©
any effective judicial restraint in civ’
jury trials, so that state courts a
reneatedly required to allow juri
to find verdicts on an amount of e
dence which can hardly be called
scintilla. T am sorry that the Chi
Justice has followed along in the
cases, Indeed, these cases ought n
to be before the Supreme Court at a

IR 41 CfGL\., TILC o
That the Court has brought the
there through certiorari oniy e
hances my criticism in this fie
Speaking in purely professior
terms, without any reflection on
tive, this is one area where the Cou
has, to me, yielded unduly to if
“activists,” and thus caused itself]
fortwmrat®harm,

|
|
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| =S tbgpe would be, t that the
Court would endeavor, P%er of
its wisdom and judgment, to exercise
great care to decide constitutional
questions only when absolutely neces-
sary, and then only in ecarefully
guarded and narrowly written opin-
tons desigmned to decide only the pre-
cise guestions then before the Court,
and inescapably required to be de-
cided. If it be said that this is the
Frankfurter line, I would say that it
is none the worse for that. Moreover,
1 am sure that he would be the first to .
agree that he did not originate this?
approach, but that he got it from '
among others, James Bradley Thayer]|
a great professor in the Harvard La
School two generations ago, wh
should be remembered more widel
than he is.




.~ BOXSCOREON
" THE SUPREME COURT

N juiy 10, 1958, Senator James

O. Easiland of Mississippi,
told the U. §. Senate how the in-
dividual members of the Supreme
Court have voted on Communist
cases. He said, in part:

Earl Warren took the oath of of-
ce as Chiel Justice in October
1953. In the four and a half years
since he has been Chicf Justice, the
Cours has consented 10 hear a fan-
wstic total of 39 cases involving
Comimunist or subversive activities
in one form or another. Thiny of
these decisions have sustained the
position advocated by the Com-
munists, and only nine have been
the eontrary.

Even more ii
over-all result of these decisions is
an analysis of the votes and posi-

tions taken by the individual judges. .

This is from the tabulation previ-

’

ously introduced in the RECORD,
which starts with the year 1943,

Hugo Black participated in a to-
tal of 71 cases, and his batting aver-
age is an even 1,000. Seventy-one
times he voted to sustain the posi-
tion advocated by the Communists,
and not one vote or one case did he
decide to the contrary.

Justice William "Douglas partici-

- pated in 69 cases. His batting aver-

age is slightly lower than Black's.
Pro-Communist voted 06; ant-
Communist, three,

It is hard to believe, Mr, Presi-
dent, that the Government, or the

States, the Dcmnmem of Justice,

the Federal Burcau of Investipa-
ificant than the _tion, the congressional committees,

¢ Unpited States District Courts,
and United States Circuit Courts of
Appeal were always wrong when
it comes to Communists.

97
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Felix Frankfurter 'is the third
member of the Court who has
served  continuously  throughout
this period. He participated in 72
cases and his record shows pro-
Communist votes, 50; anti-Commu-

Tom Clark was appointed to the
Court in 1949. He s the last mem-
ber nuw on the Court of a group
composed of Clark, Reed, and Min-

ton, who were usually anti-Com-

munist. These are thejr records:
Pro-Communist votes: Clark, 18;

Reed, 14; Burton, 32 ‘and Mmton,'

10.

Recd, 40; Burton, 37 and Mmton.

35.

Burton is included above with
his record of 32-37; he was more
often with than against the strong
anti-Communist judges.

Here are the records of the re-
maining members of the presently
constituted Cnurt-

36; Huarlan, 20 Bann:m 18 and
Whittaker, four.

Antl-Communist votes: Warren,
three; Harlan, 14; Brennan, two;
and Whiuaker, seven.

Mr. President, T have here pre-
sented an overall picture based en-

VEN more u'nportant

Tue- AMeERICAN MERCURY

tirely on a statistical analysis. I do
not argue that a judge was always
wrong in each and every individual
decision that might bave a result
favorable o the Communist posi-
tjmx.Wba:omocrmmandisof

pk is the patlcrn that has been de-
veloped and made clear by these
facts and figures. Also, since the
great number of cases considered
in the catcgories that [ bave here
discussed arise by virtue of writs of

_certiorari where the Court afirma-

tively decides what it shall and

' shall not consndcr the stardmg in-

_that favar thc position of the Cam-

munists under Warren can be jusu-

ﬁably held to be most ﬁgniﬁcani.-

than the

high proportion of cases which
have been decided favorably w the
Communists contention is the faa
that mcrcasmgly, undcr Chlef ]us—

been expandmg its usurpatlon of
the legislative field and purporting
to make new law of general applica-
tion which will be favorable to the
Commuaist position, not only in the
individual cases decided, but in in-
numerable other cases,

Awudition

I3 ght thing,

¢ mofoTist stoppe

back in search of the farmer whose rooster he had hit.

“Pardon me,

" said the motorist, "l killed your rooster with my car and

I came w les you know I'm wu]hng to replace him.”

“UHmmmmm,” mused the farmer, °

‘let’s hear you crow.
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WASHINGTON, D. C.

NOW-

With o new Justice moving into the "2

Line-up now is five Eisenhower appointees,
four pre-Eisenhower appointees.

But don’t look for a basic shift in direction
of Court's findings. Don‘t look for an end of
controversy over the Court, either.

New Justice, Potter Stewart, takes office at
a time when the highest court is under fire
from_many directions.

Segregation rulings are only one sore spot.
State’s rights is another. Supreme Court's pow-
er is still another.

The docket is loaded with touchy issues.

President Eisenhower last week made
his fifth appointment to the Supreme
Court of the United States. Mr. Eisen-
hower’s appointees now form a majority
of the Court

The choice of Potter Stewart to be the
fifth Eisenhower-appointed Justice will
not alter the Court’s complexion. His
views on national and judicinl issues are
repurwu to be rather close to those of jua
tice Harold H. Burton, whom he replaces.

A majority of the existing Supreme
Court still is Democratic. And the court
of today is more deeply in controversy
thun at any time since the 19305, when a
Court with a Republican majority was
under attack. The Court of 1935 and

1936 was attacked for taking a narrow
view of the powers of the Government
in Washington. Today's Court is under
attack for asserting an authority that
eritics contend makes both the Court and
the central Government all-powerful,
This clash between the power of the
Supreme Court and that of individual
States, as well as between the Supreme
Court and the Congress,
grow in intensity,
“Radicals’’ vs. “conservatives.’ The
record indicates that the Court itself
does not divide along party lines. The
division is between those Justices who are
regarded as “conservative” in viewpoint
and those often described as “radical.”

e avisastar] &
i exXpeCita W

On the issue of racial sewregation, in
schools or elsewlere, there is no divi-
sion. The Court lias been vmainimons in
insisting  upon  desegregation. Justice
Stewart will bring no break s that solid
front. The new Justioe, when on the
Sixth Circnit Court of  Appeals. con-
curred i a decision that ordered  the
school board of Hillshboro, Ohio, to pat
an end to a dist n tlat es-
cluded Negro pupils from white schools.
He said in a separate opivion: “The
board's action was, therclore, not only
unsupported by any color of State Taw,
but in knowing viokation of the Consti-
tution of the U. 8.7

It is in other ficlds relating to federal

By
___POTIER. STEWART, pictured at

Supreme Court building last week

- W W e

THE NEWEST MEMBER of the Su-
prcmc Court Pott_er _Stewart, is
_ also t.hc xoungest He is 43. For four
vears prior to his appointment by
President Eisenhower last week, As-
sociate Justice Stewart was a judge
in the U.S. Court of Appeals.

The young Justice-designate, who
takes the post left vacant by the
resignation of Justice Harold H.
Burton, of Ohio, is also an Ohio
resident. His_father, James Garfield
Stewart, now 8 member of the Qhio
supreme gourt, was_once mayor of
Cincinnati. He himself was a mem-

iy 3 PRy S —

k Wr a1 t.[lt La]!“.llllllll.l Llly LU'\.II.II..II.
and vice mayor of the city. He is a

U. 5. NEWS & WORLD REPORT, Oct, 17, 1958
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Republican and was a strong sup- !
porter of the late Senator Robert A.
Taft for the Republican nomination  §
for President in 1948 and 1952. R

Other lawyers have a high regard
for Justice Stewart as a lawyer and
a judge. A spokesman for the Ameri-
can Bar Association termed his ap-
pointment to the Supreme Court
“excellent.”

The new Associate Justice gradu-
ated with honors from Yale Univer-
sity and Yale Law School. During
World War 11, he served at sea with

A .

Y L T

the Navy.

Senate confirmation is needed to
make the appointment permanent. I
o VSO LS« Ton T YR - T el
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Whare laws are mada, then in-
terpreted—the Capitol, home _
of Congress, n %regrwnd,

Supreme Court in background.

power, to rights of labor unions, to civil
libertics, to other nationul issues that
the division is shamp.

On the so-called “radical” side of the
issues, Justices Hugo L. Black and Wil
liam O, Douglas almost always vote to-
gether. Both were appointed by President
Franklin D. Roasevelt. Chicf Justice Earl
Warren, in most instances, joins the
Bluck-Douglas  combination. The Chief
Justice was appointed by President Ei-
senhower, Justice William ], Brennan,
Jr.. joins this group more often than not,
giving it a fourth vote. Justice Brennan,
altheugh a Democrat, was named by
President Eisenhower.

On the so-called “conservative” side
of the issues, Justices Tom C. Clark, a
Democrat, and Harold H. Burton, a Re-
publican, both appointed by President
Hurry S. Truman, usually stood together.
Justice Burton now is replaced by Justice
Stewart, also a Republican. It remains
to be disclosed where the new Justice
will stand. Justice Charles E. Whittaker,
appointed by President  Eisenhower in
1957, has been on the Court too short
a time to establish a clear record, but
appears to incline toward a “conserva-
tive” viewpoint,

the power balance. Justice Felix
Frunkfurter, a Roosevelt appointee, and
Justice John M. Haurlan, appointed by
President Eisenhower, tend to hold the
balatice of power in the Court. Both of
these Justices at times lean toward the
idea of “judicial sclf-restraint,” recom-

manndnd lacd cirmaraar j;oa ..n.-nl ting
NIENAey st summer i & yessiull
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EARL WARREN
Chief Justice. Age &67. Elacted Re-
publican Governor of Californio three
times, serving 1943 to 1953, Ap-
pointed Chief Justice Sept. 30, 1952,

the Conference of Chief Justices, consist-
ing of chief justices of State supreme
courts.

The basic core of the C ourt accord.
ing to those who study its actions, in-
clines to the “radical” viewpoint. The
Chief Justice and Justices Black, Doug-
las and Brennan, when together on cru-
cial issues, need to persuade only one
other Justice to win their point.

The Court itself in the period ahead
is expected to be under continugus at-
tack, not only from the South, ‘where
integration decisions are v:gorously op-

JOH
New York Republican, 59. Lawyer,
ctounsel for prosecution in New York
groft cases in 1920s. Advanced
from U. S. Court of Appeals in 1955.

" posed, but from Congress and State

judges and lawyers.

The Senate last summer came withln
one vote of passing a bill to restrict the
Court’s powers. Representatives Howard
W. Smith (Dem.), of Virginia, has said
he will introduce again a bill to limit the
Court’s power to strike down State laws.
Other bills are expected to aim at over-
turning decisions on prosecution of Com-
munists, federal loyalty laws, passport
rules,

Ahead: more controversy. The Court
will decide questions that appear certain

PRESIDENTS ROOSEVELT AND TRUMAN

HUGO L. BLACK
Age 72. Democratic Senator from Ala-
bama, 1927 to 1937, when named to
Court as President Roosevelt's first
appointes. Senior Justice, in service.

FELI RTER .
At 75, the oldest member of the Court.
Born in Vienna, Austria. Appointed
by President Roosevell in 1939.
Waos professor of law at Harvard.
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WILLIAM J. BRENNAN, JR.
Democrat, 52. Lawyer, tﬁen o fudge

in New Jersey courts. Moved up to
State Supreme Court in 1952, Ap.
pointed to U. S. Supreme Court in 1956,

to excite controversy. The questions deal
with integration, the powers of Congress,
and business regulat:on

On the race question there are cuses
involving restrictions by State law on
the activities of the National Association
for the Advaneement of Colored Peuple,
and the vauuuy of a pupu-&iSlg‘l‘lﬁ]l‘:ﬁl
law in Alabama. Louisiana is appealing
a lower-court decision that held uncon-
stitutional a law said to discriminate
against Negroes by requiring applicants
for State colleges to get certificates from
their high schools. A federal-court in-

CHARLES E. WHITTAKER
Republican, 57. Trial lawyer wuntil
1954, Entered the federal judiciory
as a district ‘- judge in Missouri.
Named to Supreme Court in 1957.

junction against Governor Orval E. Fau-
1111: of Ark: ansas, also is on n)pf__-_;!_
The power of congressional committees
to compel testimony from  witnesses
comes up again in a number of cases.
The Court has agreed to review a case
questinning ﬂ'lt p()wcr of the House
Committee on Un-American Activities to
require witnesses to testify abouwt Com-
munist affiliations. Another case questions
the power of the Senate Internal Security
Committee to subpoena records of a
union said te be Communist-deminated.
Other cases pending involve questioning

APPOINTED THESE FOUR JUSTICES

WILLIAM ©O. DOUGLAS
Democrat, 60, appointed by Presi-
dent Rooseveli in 1939 from State
of Washington. Was professor of
law, later an official under New Deal.

JOM C. CLARK
Texas Democrat, 59. Only Truman
appointee left on Court. Served as
U.S. Attlorney General for four

P“’"' appointed 1o Court in 1949,
FPhotie: USNEWR

;_FIVE JUSTIQES T0 SUPREME COURT lN THE I.AST FIVE YEARS

LAF ‘”
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POTTER STEWART
Age 43. Appointed Oct. 7, 1958. Law-
ver, was Republican member Cincin-
nati city council. Become federol judge
in 1954, Court's youngest member.

of witnesses by committees of State Jegis-
latures.

The Court has heen sharphe eriticized
for past decisions limiting the power of
congressional committees and weakeuing
federal and State action against Conmou-
nists.

issue of criminal laws. Ducisions ilso
are sought on whether persons can e
triecd in both federal and State courts
for the same crime, wnd whether a wife
can testify against her husband if she s
willing to do so.

The resolution of the State chief jus-
tices particulisly  deplored  the recent
trend of Supreme Court decisions that
interfered with State  administration of
criminal Laws.

The Ceunrt iy being asked to review,
for the first time, the use of confidential
information in sccurity  cases  covering
privately operated defense plants. The
case involves an excoutive of a business
firm who lost his joly when his security
clearunce was canceled. Past decisions
on the security program have led to pro-
tests in Congress that the Supreme Court
is weakening the laws,

Another case challenges the constitu-
tionality of a Penusylvania  law  that
permits  local option in banning Sun-
day motion pictures. The challenge s
that this Luw violates freedom of specech
and press,

The docket appears cortain to keep
alive the controversy over the Supreme
Court that has been growing ever sinee
Earl Warren becane Chiel Justice 1ewp )
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that the paramount issues—the ones the
people were most concerned about and
on which the elections probably would
tum—were these two: Peace and jobs.
Economy, Goad or Bad? On eco-
nomic policy, the lines were sharmply
drawn. Nixon in his speeches sounded
the Republican note that the voters have
never had it so good; the GOP has given
them higher wages, more security, and,
besides, stopped the recession. The Re-
publican Party, said the Republicans, is
the party of private enterprise, while the
Demacratic Party iz the party of “nation-

" alization [and] socialization.”

In a policy statement last week, Re-
publican leaders in Washington said that
any future Congress controlled by the
Democrats would be “far to the left of
the New and Fair Deals.” Private enter-
prise, the GOP said, “could not survive
in such a climate.”

To this the Democrats responded: The
Republicans were responsible for the re-
cession in the first place, responsible for
inflation, responsible for unemployment.

Even though the number of jobless
dropped by half a million in August, they
said, there still were more than 4 million
people out of work. Harry Truman
quipped: “The Republicans have cre-
ated a new kind of 4-H club—high prices,
high taxes, high unemployment, and high
interest rates.”

Ou foreign policy, on the issue of
peace, however, neither party was guite
so dogmatic. The big reason: Neither
eould afford to risk an all-out stand while
the situation at Quemoy and Matsu re-
mained unresolved.

Nonetheless, at the weekend, the Dem-
ocrats issued a policy statement in which
they accused the Administration of giv-
ing “six vears of leaderless vacillation”
in foreign affairs and of bringing the
U.S. to the “brink of having to fight a_ |
nuclear war inadequately prepared” and
without allies.

The Dilemma: For the Democrats,
there was the real fear that the Formosa
affair could become a major Republican
asset. Even the severest critics of Secre-
tary of State John Foster Dulles ad-
mitted that by guessing correctly that
the Reds were not ready for all-out war,
he had forced them to back down. I
Dulles now brought off a satisfactory
settlement before election day, the vot-
ers might hand all the credit to the Ad-
ministration for clearing up the mess.

The danger to the Republicans
worked in reverse: If the Far Eastern
crisis should suddenly worsen, if the
shonting should break out again, the vot-
ers might well turn their backs on the
Administration in droves.

on the latest in NEWwswEEK's series
of election size-ups—on Pennsyviva-

' Eisenhower

nia and Alaska—see pages 41 and 42.
14
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The ‘New’

B When the United States Supreme Court

recouvened this week for the second ses-
sion of its regular term, there was_n_nﬂi
face on the bench. It belonged to 43-
vear-okl_Potter Stewart, a Federal judge
whom President Eisenhower appointed
to succeed Justice Harold Burton, retir-
ing at 70 for his bealth. {See THIS WEER'S
NEWSMAKER, page 38.)

The _presence uf the new Justice

inted u

at with five uf its members now

appointees, the nine-man
tribunal has become an “Fisenhower
court.” {President Roosevelt .did not
have a majority of his own appointees
until 1940; President Truman made only
four appointments.}

®#That the Court's membership, which

has been moving in a steadily liberal
direction throughout the Eisenhower
Administration, has taken still another

move, however slight, toward the liberal
point of view. Justice Stewart is geperally
Jegarded as_conservative; but certainly
he will not be quite as conservative as
the man whom he replaced. (Justice
Burton ranked with Justice Tom Clark
as the two members farthest to the right;
both were Truman appointees.)

From these two facts, the paradox
emerges: That a Republican Adminis-
tration, for the first time in more than two
decades, has a majority of its own ap-
pointees on the Supreme Court; and yet
the Court has a far more liberal slant, and
is under fire from conservatives, as hot or
hotter, than at any time during either the
Roosevelt or Truman Administrations.

Mr, Eisechower did not deliberately
seek such a situation. He has made only
one political appointment, that of Earl
Warren as Chief Justice. Otherwise, the
President has made it a policy to nomi-

nate only front-rank lawyen, prefembly
with jodicial experience, and has insisted
on their endorsement by the American
Bar Association. But it bas so happened
that in nearly every case, the men he
has chosen have been less conservative
than the Justices they were replacing.
Warren turned out to be more liberal
than the late Chief Justice Fred Vinson, a
litelong Democrat. Justices John Marshall
Harlun "and William j. Brennan, both
moderates, suoceeded two conservatives,
Robert H. jackson and Sherman Mintom.

tVansie Patterm: [t is true that the

Court tends to divide itself into the ap-
parently inevitable classic pattern of
three blocs, liberal, conservative, and
middle-ot-the-road. Warren leads the
liberal bloc, with Justices Hugo Black
and William O. Douglas (both Roosevelt
appointees). On the conservative side,
with Tom Clark, are Justices Charles E.
Whittaker (Mr. Elsenhowers fourth ap-

poinunent} and Felix Frankfurier, who j

wias criticized as a radical when _Presi-
dent Roosevelt appointed him in 1939,

Brennan and Harlan are middle-of-the- |
road, and Potter Stewart is expected to
fall into that category,

But if the pattern is familiar, there is
this big difference: Today's conserva-
tives and middle-of-the-roaders are
more liberal than their predecessors.

Ther. can be little doubt that Mr. -
Eisenhower has been startled by the
turn the Supreme Court has taken. Al-
though he has emphasized his deep re-
spect for the Court’s position in American
life, he also has expressed misgivings.
He recently said that he thought the
Court might have gone “slower” on inte-
gration. Earlier, he had said there were
some decisions that “each of us has very
great  trouble understanding.” Within

Newsweek



THE ‘CONSERVATIVES' . .

——JUSTICE CLASK JUSTICE wmnagg
(Tremon appainkes—1949] (ke appomive— 1957} %

nen, Flabbergasts Even lke

ribunal’s _proper function.
e lawyer in Washington put
: “Historically, there has
a pulling and hauling among
inches of government, Dur-
there was a tendency for the

..... an ihe AVUoaa ¥ al:
» more than its allotted third

\en:tstoodlnthewnyofno-
ion. Some feel that the
dministration grabbed more
re for the executive branch.
Administration, Congress has
ify the balance and in some
.erdone it. ..

nes a Court which is once
__to_restore_the balance. It
el that Congress has taken
s share of power and the ex-
«h not enough. It is in this
truggle that the present
s from its predecessors:”

i, and far more critical, ap-
ie Court’s role was made by
ation’s most respected jurists,
ral j_udg_LeamE% Hand, in
lectures that he delivered at
iwrlier this year. When the
s down a law, Judge Hand
. it does not “commend itself

t's notion of justice,” then the

surping the function of the
wanch and becomes, in of-
d legxslame chamber.”

. wmt ' g
- Weords: But the ;ump@ﬂ

at the Court has received
can jurists came at the Con-
itate Chief Justices in Califor-
mst. There an overwhelming
3 to 8—voted for a resolution
at the Court “too often has
adopt the role of policy-
out proper judicial restraint”
x. Sept. 1). Such criticism of
* tribunal by the nation’s top

state judges was without precedent, and
itwuthardbbwatﬂle(hurhblt-
tered prestige.

The sttacks on the Court ir Congress

cisions as the reversal of the conviction
of the thirteen second-string Communists
under the Smith Act. In the closing hours
of the last session, critics of the Court
came myuprisingly close to ramming
through bills that would have severely

.restricted _the Courts jurisdiction over

clvﬂ?xg}'zte and_subversion cases.
Siremnger AtiacksiWhen Congress re-
convenes in January, conservative law-
makers in both houses are prepared to
introduce new legislation to curb the
Court’s powers. The bills they have pre-
pared constitute the most far-reaching
attack on the Court’s authority since
Chief Justice John Marshall first asserted,
in 1803, that the Court had the power to
declare acts of Congress and the State
Legislatures unconstitutional-a power
the authors of the Constitution had not
expressly provided,
. The Constitution does specify, how-
ever, the power of Congress to limit the
Supreme Court’s appellate |unsd1chon

Among the pmwm!s due to be submit-

ted at the next session are one to curtail
the jurisdiction of the Court in cases of
contempt of Congress, and one permit-
ting the states to enforce their own laws
on sedition against the Federal govern-
ment without being subject to review by
the Supreme Court.

As the Court’s fall term gets under
way, its members cannot fail to consider
the possibility that any acceleration of
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the present liberal trend might well lend  graduated

strength to Us opponents in Congress. Hotchkiss
There was a grain of truth in the famous also was _

nmuil'-‘hley Peter Dunne’s Mr. Iaudeflegr

at
having its powers cut and the belance
power in govemment upset. politics,”
B - became o
ing else
other inte
Newsmaker night—no
far gway,
Mr. Justice Stewart ;-;Q;; '
welcomer
Stewas
Back in the harried, frantic days after Cincinna
Pearl Harbor, a m:dslupman named in 1949,

Potter Stewart in the Navy's V-7 course | His fath
at Northwestern Umversxly used to keep [ a justice
his fellow students awake by stomping } once ma;
vp and down his quarters, singing out: | three ye
“Hup, tup, trip, four, hup, tup. mayor),
Midshipman Stewart was teachmg Federa!
himself to march, His instructors agreed ' Firse
that in class, Stewart was a brilliant stu-  definin
dent—but when it came to military drill.  When |
he was all left feet. And Stewart had ecould ¢
decided to do something about it. “conser
“That's the kind of guy he is,” & friend ; cap’t. |
of Stewart’s said last week. “He's the | that I li
most single-minded man you ever saw. Stewa
If he has to do something, no matter how  —with
trivial it may be, he buckles down to Douglas
it and does it.” 105 yes
The ex-midshipman he was deseribing (160 p
is now Judge Potter Stewart of the US. ing sligh
Sixth Distrit Court of Appeals, and and fasl
President Eisenhower's latest appoint- not ave
ment to the Supreme Court. man o1
Stewart’s singleness of Qurpose has { ragonie
been evident al} through life. From | imitatic
Hotchkiss School in Lakeulle, Conn., he { Thugp
went on to Yale (from which he was | marrie

The Judge’s family: Potter Jr., 10; Mrs. Ste
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electior;retunu.'meptumt(hn'tcm— R

not afford to ignore public opinion, and |

its reflection in Congress, at the risk of
having its powers cut and the balance of
power in government upset.

Newsmaker

Mr. Justice Stewart

Back in the harried, frantic days after
Pearl Harbor, a midshipman named
Potter Stewart in the Navy's V-7 course
at Northwestern University used to keep
his fellow students awake by stomping
up and down his quarters, singing out:

“Hup, tup, trip, four, hup, tup...”

Midshipman Stewart was teaching
himself to march. His instructors agreed
that in class, Stewart was a brilliani stu-
dent—but when it came to military drill,
he was all Jeft feet. And Stewart had
decided to do something about it.

“That’s the kind of guy he is,” a friend

of Stewart's said last week. “He's thel

most single-minded man you ever saw.
If he has to do something, no matter how
trivial it may be, he buckles down to
it and does it.”

The ex-midshipman he was describing
is now Judge Potter Stewart of the US.
Sixth District Court of Appeals, and
President Eisenhower’s latest appoint-
ment to the Supreme Court.

Stewart's singleness of purpose has
been_evident_all through his life. From
Hotchkiss School in Lakeville, Conn., he
went on to Yale (from which he was

g

3

2

g ris g

ik
R

in 3949, tollowing in the family tradition.
His father, James Garfield Stewart, now
a justice of the Ohio Supreme Court, was
once mayor of Cincinnati. Stewart served
three years (serving one year as vice
mayor), and he was appointed to the
Federal bench in 1954.

First & Lawyer: Stewart has trouble

TN . N - [rirows Bame we, prpipio 1
depning DIS  own  political _pniiosopny.
When was asked last week if he

could define himself as a “liberal” or

“conservative,”

—~with the exception of William O.
Douglas—to be appointed to the Court in
105 years. He is a tall (3 feet 11), slim
(160 pounds) man with dark bair gray-

i clohtl: o3 sha toevnlos with a4 mewwn

Mg MUy Al Ure ilipeea, will = wadu

and flashing smile, and full of life. He's
not averse to a drink or two, he’s a good

man on a fishing trip,_he's an'excellent

ragopteus and mimic, (In law school. his
imitation of the distinguished lawyer
Thurpan Amold was _renowned.) He is

married to the former Mary Ann (Andy)

Ancgciated Press

The Judge's family: Potter Jr., 10; Mrs. Stewart; David, 7, and Harriet, 13

38

two great attempts to keep peace in
world. In the sweeping events of
times, Jimmy Bymes, now 79 and in
tirement, has played an important
sometimes dominant role.

Byrnes has tokd part of his story,
tably in his book, “Spesking Frank]
This week he tells far more, in an auto-
biography* that covers his public career
from his first torchlit victory parade to
the day, almost 50 years later,
he left the old Governor's Mansion,

And of all the historical revelations he
makes, none is more significant than his
own detailed story of why Hamy 8.
Truman, and not James F. Bymes, be-
came 33rd President of the U.S. upon
the death of Franklin D. Roosevelt.

Peviens Poings: Bymnes says he
ran for the Democratic Vice Presiden-
tial nomination in 1944 at President
Roosevelt’s urging. Yet, as the conven-
tion approached, he kept getting dis-
turbing reports that Mr. Roosevelt really
preferred, Birst, Sen. Harry 8. Truman,
and second, Associate Supreme Court
Justice William O. Douglag. Bymes con-
fronted the President with these reports,
and the President scoffed at them. He
kept encouraging Bymes to run.

Two days before the convention, Mr.
Roosevelt passed through Chicago on
his way to San Diego, and Democratio
National Chairman Robert Hannegan
and Chicago boss Ed Kelly boarded his
special train to find out who he wanted

and
the
his
re-
and
™o~

[ ]
4 £

i

]

*“All in One Lifetime.” 421 pages. Harper. ..-
8  Newsweek, October 20, 1958
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“ By TED LEWIS

Washington, . Oct. 20 (NEws'
Bureau) ——ThqoSupreme Court /
today decided to TONEET R States
¥ rights ‘eaze involving the contro-.
"i{wersinl issue of antisubversive
_{investigations prdered by the
| Ohio State Legislature.

The ¢ourt’s action meant that'
a decision will be handed down
{ before next July and is almost
certain to have an impact on the,
new Congress. Last session, Con-
gress considered in heated debate
legislation aimed at wiping out
previous court rulings nullifying
state antisubversive laws and re-
siricting powers of House and
Senate investigating committees.

The Ohio case concerns three:
witnesses-~Talmade Raley, Jo-l¥
geph Stern and Emmett Calvin—
convicled six years ago of con-
lempt for refusing to answer
questions when summoned before
, | the Ohic State Un-American Ac-
tivities Commission. The three
received short jail sentences and
were fined $600 each.

The Supreme Court today|
* struck down another attempt to

gel around desegregation deci-

sions of the tribunal. It affirmed
" & lower court decision that Ne-
Eroes are entitled to use the fa-
cilities of a New Orleans city

park. The ruling had been ap-

aled by the New Orleans City

Provemeniuddssstation.
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before the Su- } i }
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fvolved Al

# fonse Bartkus,
who was T

charged with having helped,

rob a federally insured sav-
ings and loan association im
Chicago. He was tried and!

eral offense to rob a
erally-insured bank. Federal
agents turned their evidence
over to Illinois prosecutors
and he was then tried, con-
fl victed and sentenced to life
in priscn by a state court for
the samg act

The other case involved
two men—Louis J. Abbate
and Mlichael J. Falconeswho
admittedly conspired to blow
up telephone installations
which included some circuits
leased and controlled by the

Federal Government. They

pleaded guilty in a state

court for conspiring to de-
stroy private property and
recelved 90-day sentences.

' The Federal Government
apparently felt this wasn’t
tough encugh. It getried them

\ in Federal court for the same

"act and won conviction. The

\Een then received stiffer s»2-

nces under a law making it
a Federal crime to conspire
to destroy communication fa-

_ellitiex controlled by the Gov-

ernment. ‘
| Prosecutions by both gow- !

rare. But Charles A, Bellows, '
attorney for Abbate and Fal--
cone, predicted many would
follow if the procedure is
allowed. R
The Court is sharply dl
vided on the questions raised.
It heard the Bartkus case
last year, split 4 to 4 with

T "tis Cuvernitent "is et

| Eny

{ernments for the same act are |

Y- S
WL UE
Tha i dud

’ at & revefTIrta-the
Abbate .cas e could prevent
sisis and Federai govern
ferds, ineluding civ)
e] o
rights. If a Southsrner were
charged with elvil rights vio-
lation, it might the
state to try him for a minor
pffenss, either scquit him or
a nominal sentance

.i:‘puo
N thus _puvnt {odgnl

t8 the Constitution says tHat
b person shall “for the safhe
offense be twice placed in
Jjecpardy of life or Uimb.” As
construed by the Supreme
Court to date, this deesn't
mean quite what most lay
persons think it does. -~

The Court has limited the
protectior against double
jeopardy to Federal courts.
Most states have their own
double Jeopardy provisions.

Byt tha five that do not can

erime unless the court de.
cides the circumstances vio-
late its concept of “ordered
liberty” In the Federal
courts the double jeopardy
clause forbids retrial of per-

sons convicted as well asf:

those acquitted—te prevent
the Government from trying
to boost the sentence,

y . ‘The Court has held that a

'single act can constitute two

or more -crimes for whigh a
person can receive separate

sentences—such as a dope

eddler being tried for illegal
ossession and sale. It has
in a state cage that
when a person held up sev-
eral persons ip a bar at once
he could after being acquitted
of robbing one then be tried
and convicted of robbing an-
other, e
" The Court has also

ruled
eq

at both Federal and state
governments can try a per-
son for the same act which
violated laws of each if they
are enacted for different
urposes. For Instance, a
counterfeiter could be tried
by the Federsl Government
for \llegaily taking over its
function of making money
and again by the state for de-

'Justicet W!lliilalm J. Bre'nn;?l
r. not taking p 2

Wrehemﬂ' -
-~ _ 9/, / -
SRNp e e

4

frauding its eitizens. The rea-
soning -is that in such a casza
each government has a spe-

Werent intergst to
S T

FIFTH Amendmépnt i

retry a person for the zsamel

erson was acquitted by a
Federal” sourt and then con-
victed in a stata court for the
same act,

! Walter T. Fisher, conrt-ap-
pointed Iawyer for Bartkus,

siate 1aws had the same pur-
ose—to prevent bank rob-
ries, He asked the Court to

apply ithe former aoguittal
halt of the double jeopardy

clause to the states, at least
; to prevent trial by both the
ments where théir laws had
, the same purpose. '

william C. Wines, assistant

attorney general of Illinois,
. argued t both govern-
+ Mments could try Bartkus even

it their laws had identical
purposes. “One of the prices
paid for dual sovereignty is

L]
¥ »
“'\lal nowers ha said

The Abbate case was the

opposite side of the coin wlth,pp.

[t Sl s 12
e Buﬁm

Tolson

Bgardman_~~
Welmon

le.

Holloman
Ga

ble,
K
'®,

S

o~

e ( [4’"

-
i/

’}’w"
b |

Y

the state trial coming first, <{’

except that Abbate and Fal-
cone were convicted both
times. Their attorney, Bel-
lows, gaid this made no dif-
ference. No person ghould be
tried twice for the same of-
fense, he said.

“The idea that a person
cannot be tried twice for the
same thing 13 so deeply in-
grained and fundamental”
that the Court should extend
it to every cburt,” he said.

Leonard B. Sand, Justice
Department attorney, argued
that the principle of letting
:{the Federal Government en-
"t force its laws regardless of
}Ystate actlon is inkerent- in

the Federal system and vital

o carrying out Federal pol-

icies. The Federal and state

laws involved In the Abbate
case were enacted far dif-
ferent purposes, sald Sand,
. The Federal act waz designed
¢ to protect military circuits
- from sahotage, The state law
. protects any private property,
ut the Federal Government
should be permitted to retry

Abbate even if the statutes

\ al, hewwntteas .
» Lo T
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to put on paper.

courts of 3, of the states, has
taken to invading the temtury of
Congreas and making laws on its
own, instead of leavmg that )ob to

the Senate and the House, whose

-

to make all federal Iaws,

put it, the Warren Court “igo
often has tended to adopt the role
of  policy maker without proper
judicial restraint.”

This was a very tough indictment of the high court,
because it came from judges of other courts. Therefore, it
was expert testimony, not just some squawkmg by ama-

| teur critics not trained i in the }q;u}. pr ofession.

; But there was—

WORSE TO COME - - .

i LR

Clllef Justice Earl Warren

- As the state chief justices .

lawyers ever permit themselvu ¥

1detuled report attacking the Earl Warre!m by lm.
F ] lin language M :
4

e Warren. Court, said the
chief juaticeu of the supreme °

business under the Constltuhon is

—for the Warren Court; and it has now arrived via the

-U. 8. News & World Report the esteemed weekly news
f magazine published in Washington.
When the atate chief justices’ complalgt became pub-
He, the USNWR set out to poll all 351 of the judges, active
~ and retired, on the U. 3. district courts' and U. 8. eircuit
courts of appeals, a8 to whether they agreed or disagreed
with the state supreme court chiefa,

TheT ale the Reaults of this poll have now been
Poll Tells published in the magazine’s Oct. 24
b issue.

1

Answers to the short questionnaire were received from

128 of the federal judges, or 36.6% of the total number.

Professional pollsters such as Dr. George Gallup regard a
' response of 30-40% in such canvasses as “very g —far"
, above aversage,

Of the 128 judges answering the questmnnan'e, 46% '

agreed with the state chief justices in their denunciations
of the Warren Court, 39% disagreed, and 15% wouldn’t
. say yes and wouldn't Bay no.
: “Of those who did say yes or no, 54% agreed with the
SE————
us, it is evident that there js—
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<% STRONG DISAPPROVAL e
| —oftheWarrenCourtamongalarge tageofthou’i

| § who know the Supreme Court best; namely, the judges on
the lower levels of the judiciary pyranud capped by th

Qunnoma Candt
w‘ WALANS WNSRALE Wa

ng‘{?’”‘ﬁ?"”““ﬂmsmﬁmtcﬁdmm? i
- aqua jury of its peers no auperiors) -
] -in legal lea;ninquand judicial experience, and has been

i - found wanting. -
A Threat to Its' persistent invasions of Con-

m-m“,‘ gress’ lawmaking territory are a threat
Ours al totheverysnmvalofthiseountryu

- a republie.” (- ]
- That is how aerious the situation is and how menacing
. to the traditional righta apd privileges of all of us.
We most earnestly hope that the next Congress will
pass some or all of the curb-the-Warren-Court measures
which came within a whisker of passing the last Congreas
. but were finagled to death by Senate Majority Leader Lyn-
t(i%nTJoh)naon (D-Tex) and House Speaker Sam Raybiurn
-Tex.

Meanwhile, if you want to find out some of the things.
the Warren Court—

B . HAS BEEN UP TO

—you can hardly do better than to come by a copy of the |

1958 report of the American Bar Association’s Special Com-

PRV VR vadl SLA1I%a shaw A AR Ve ea W i

'mttee on Communist Tactics, Strategy and Ob:ectwee
This document summarizes the Warren Court’s 20
worst pro-Communist decisions, in addition to giving the
reader a working knowledge of how the criminal Com-
. munist conspiracy operates fhroughout .
Bﬁter Get ~ the free world. 1
: The report was mystenous y
Fhis Report o o e ABA: bot Sen Styles
Bridges (R-N. H.) got hold of a copy and inserted it in the

l Congressional Record. :
It is now harnﬂ digtributed at 100 a sonv fl‘n Ny

D AVMILN BV AVW B VU W WV

mai‘lmg and productmn costs) by America’s Future, Inc ,
542 Main St., New Rochelle, N Y. and we rec

PS RN Ly B J..J'
iotic Americans., H“‘Mr " e

A,\ A TH 15-‘}3 l‘2-¢ e
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\ ties. Today’s article is by

Court Acs as Watchdog
Of U.S. Agency Integnty,e

I Wi increasing interest
! in théSupreme Court, The

' Herald Tribune has assem-
. hled a group of distin-
guished lawyers to com-
‘ment on current, important
court decisions. The group

includes lawyers in general
practice and on law facul-

[E—

Bennet Bonkey of Wash-
ington.

T'wo televidon channel cases
last week provided the Afrst
‘occasion for the Supreme Court
to consider suggesiions of im-
propriety Tecenily uncovered
in Congressional inveetigatlons
into the Federal Communica-
tions Commission.

Both casts were sent back for
the Court of Appeals to serutl~
hize charges of Iimpropriety
which had come to light subse-

which is not unusual as the
year's work gets under way
during October, The justices
are completing the process of
sifting the hundreds of cases
accumulated during summer
recess, They must decide:

Which of the cases pending
on petitions for certlorari
should be accepted {for revlew
on the merits,

Which of- them the court
should decline to review; and

whjch like these two tele-
vislon cases, deserve some re-
view but can be disposed of
summarily without hearing oral
argument. . |

Both televislon channel con-
tests arose out of & major pro-}
ceeding initlated by the F, C. &

1o bring about changes in the
nation-wide a.llocatlon of chan-
Tiels.

Sangamon Valley Television

Corporation v. Uniled States:

the P, C, C. ordered Channel 2

quent to declsions upheldingitransferred from Springfield,

P C. C’s channel transfers.
Terse

sufficed to make the court'
meaning plain,

)

111, to 8t. Louls. Sangamon, an

one~-sentence ordersiapplicant for Channe]l 3 ai

'8|Springfield claimed the transfer
would violate the communica-

The Bupreme Court issued|tions act. The District of Colum-

no-fesmal-opinions last week,
. s - _ _

See COURT—Ps. T¥, TIL'3

”
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W.C. Sudlivan .
Tele. Regom

Holloman
Gandy

/)

:,D/

Wash. Post and
Times Herald
Wash, News
Wash, Star
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{Continyed from pabe one)
Court of Appeals afirmed’
P, C. C, Bangamon then sought
Court review, which
the government opposed. '
The Government’s brief called
attention to testimony before
Jthe legislative oversight sub-
committes nf the House Com-
mittee on Intersiate and For-
eign Commerce, given in May
and June, 1958, subsequent to
the Court of Appeals decision.
The Government sald this
testimony ingicates that while;
the matter was under consider-|
stion by P. C. C., representatives,
of someone interested in having
a new channel assigned to 8t.
Louis, and representatives -of
Sangamon and another appli-

Py ¥ — L~ -
cant, who were interested In

keeping Channel '3 in Spring-
fleld, made ex parte (outside)
presentations to various F .C. .
members concerning the merits,
8angamon's reply brief denled
that the testimony indicates
Sangamon, or any representa-
tive authorized by 8angamon,
ever made any ex parte repre-
is)e;ta.tlom to any F. C. C. mem-

Judgment Vacated
The Supreme Court's ofder
|directs that in view of the gov-
ernment’s representations con-
cerning the Congressional hear-
ings, the judgment be vacated
and thecase remanded for such
action a8 the Court of Appeals
may deem appropriate, Identl-

cal disposition was made of
{WIRL Television Corp. v. Unitedl
States, involving an attack on:
P, C. C.'s transfer of Channel 8
from Peoria, Jil, to the Daven-&
port-Rock Island-Moline ares.
Justices Clark and Harlan
dissented on a purely procedural
ground,
They agreed that impropriety
in the F. C. C. proceeding, 1f it
existed, is a proper subject for
court inquiry, But they saw no
need to vacate the judgments,
feellng that denlals of certiorarl
would not foreclose the Court
of Appeals from considering the
impropriety question. ’
1 The malority of seven, how-
ever, apparently took the view
that such reconsideration ought
Jnot depend on the initiative of
the parties, but was & duty the
‘|Court, of Appeals should under-
"Itake regardless of what the par-
ties’ wishes might be. It is now
for the Court of Appeals to find
t whether in fact there oc-
curred improper Dressures or
behind-the-scenes representas
{t*orote type which would In-

Ivalidate the

LIRS

One of “Proudest Boasis”
the court has sald else-
where, in requiring that pro-
tainted by the use of
perjured or falss ony be
reopened, “the untainted ad-
minisiration of justice” is “one
of the most cherished aspects of
our institutions” and “one of
our proudest boasts® . |
Pederal regulatory agencles
exercise vast powers delegated
by Congress. Some of the pow-
[ers are conferred in such brond
Jterms that, ordinarily, the
agency’s determination will be
conclusive; the scope of judl.
clal review is narrow indeed.
Qften the atakes aré largh.
eguids are essential

i
ure that the great discrets
truzted to the agencles w
be exercised only in an above-
board manner which fully pro.
tects the public interest and
the rights of sll parties as well,
Much 18 being said shout for-
mulating new codes of ethics
for administratiye agencies,
Certainly the adminisirative

agencies themselves ought to

make it clear that any effo
| to tamper withstlhei.r processer:
jwill be vigorousiy rebuffed.
€re Were no reason to expept
Bn 8N improper approa;
ght eucceed, perhaps fe
! ople would be tempted to

PP
.
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ew & lower court

ymlms that the Defense De-
yartment has exelusive author-
dty to decide security gualifica-
dions of employet in plants
with defense contracts, - .
- Attorneys for
Greens, u former vige
' genera] manager of the
'Engineering and Reseéarch
Lorp., asked the review, partly
on the grounds that confi-
dential information was used
against Mr. Greene. )
Mr. Greene Wwas dismissed'
4 from his job in 1963 after the
- . acting Secretary of the Navy
“ wrote to his employer -that Mr,
% Greene should he barred from
~ classified files and projects. i
" A three-judge panel of the i
United States Court of Appeals,
here recognized that Mr. Greene
was injured in being forced|
from his $18,000-a-year job. Bei
iater went to work as an archi-
tectural drnftsma.n for $4.400 |
. & Yyear,

No Rifht of Confrontation l

But, the opinlon said, Mrr
QGreene did not have' the right;
40 be confronted by his mccus- |
ers as he had ciaimed. The:
sppellate court gaid the Navy!
Hecretary’s powers ito exrclude
such employes from security in- |

rmation was clear ynder the-

“general program for mduatrw.l

e R

t

pecurity .
; & Navy revtew rd had
-—-sa cou 6

BONOV 12\958; 7

"+

“opinjen
hich had upheld the Govern-

ent. declared that a goverh-'

nt which is too cautious

lying tbe security progr,
ﬁl’ alitmately have few

INOT RECORDED
199 NOV ¢ 1358
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)

/7

77’

In ruling lnlnst Mr. Bnenct
ithe Uniied States Couri of
Appeals for the District held
that the Constitution does not
forbild the publication of
patents. Furthermore, the court:
stated,  if publication of the;
patent deprived Mr. Spevack of'
property rights without com-;
‘pensation, the courts have'
power to grant him a judgment

Times Herald
Wash. New
Wash. Star

against the Government,
Attorneys for Mr. Spevack N. Y: Herald
frgued that the Atomie Energy  1Tibune
Act aid “t‘;: "!-‘tb"ml‘:_' com- N, Y. Journal-
n | ‘puhm » -
vack's process without his N AYme;'can
OQRAE™ ;.. ; irror
" e CERE * N i . .
h S L A N. Y. Daily News .
N. Y. Times
Daily Worker
The Worker
New Leader

! Wash. Post and —_

% FINAL
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Supreme Court Bar %

P gy s e
B hi Zowatonnd.dismepart fof whlle redgnationt i
the court as mow constituted.” |[they are not mlprecudenhed

i o T e o o i

The court yeste
before the ecourt on .
May 2, 1847. ‘ ?‘" Broyles' request.

‘In a letter to the Su];nremeI
Court clerk, Mr. Broyles stated:
‘Plegse strike my name from
molls of attorneys authorized to|
practice before the Eum'emeL
Gourt. Also, please note in your; .
records that the action is taken
pursuant to my request.
. *In my opinion, the Supreme.
Gourt has flagrantly - violated

o T =

P R 2R

e St T

the doctrine of stare decisis

m...;m e

e

Tolson
mont
ohr
" Nease
ﬂ # Parson
Rose
Tam
Trotter .
W.C. Sullivan .
Tele. Room
Holloman

AT

M\

T

HoL

tthe doctrine of letting remain /

that which has been decided e

previously), has unduly stressed

certain constitutional provi- -

vislons and completely ignored (.

others, has ignored obvious Q ] ( T 4" ;-

legislative intent and has pat- - ¥ TR B B

ently viclated all other estab- P e A B

Ushed rules of interpretation R

of laws and the constitutional

provislons.”

" Mr. Broyles sald he shared .

“the opinion of many millions Wash. Post and

of Americans that the Bupreme Times Herald

Dourt has substituted its own Wash. N

ifleas . . . for established leg- ash. hews

,.iﬁ;jgve processes.” i . Wash, Star .ZZ
H e attorney continued: -
" vIn view of my profound dis- N. Y. Herald

respect for the court as now Tribune

constituted, I wm_no  lgpeer N. Y. Journale .

C ST = - American
N. Y. Mirror .
N. Y. Daily News __
N. Y. Times
Daily Wortker
The Worker
New Leader
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- quesisn
> - THE QUESTION
. How do you feel about the Sy
me Court f convie
ewing Rus-
sian spy Abel's conviction om con-
stitational grounds while refusing
4o review Frank Costello’s tax
conriction on the sume grounds?
WHERE ASKED
. Brooklym and Manhatta
THE ANSWERS .
Bert 1. Kummer, Brooklyn,
sales manager:
“Costellc was
never convicted
of any crime
‘except tax eva-
sion and the
Government ad-
mitted it took
illegal steps to
convict him.
Abel, the master
spy, Wwas con- |}
_ victed of a hein-
: ous crime. Yet
the Supreme Court will review |
his case on a technicality and re-

Tt AT AT

e

w

}fuses Costelle a review. It's
" wrong.”
. Joseph B. Keatiog, Brocklyn,
* public relations:
, “Only recently
the Supreme
Court ruled
against wire
. tapping. Yet, in
;apibe of admis-
' sions that Cos-
“tello’s phones
were tapped,
'}the eourt Te-
fused a review, P
but it agreed to
_review Red spy
Abel’'s conviction on the merest
technicality. The court has freed
many Communists on review.”
-sGertrude Kane, Brooklyn, de-
partment 1an-
ager: “It's im-
‘possible for me
to understand
why the Su-
reme Court
s been 80
kind to convict-
ed €ommunists.
Sure, Costelle

i & gambler,
‘ > ” Eu t everyone
=y b:’ | 8 nght .tO

1n
"

#TTOPr=That’s the American way

B 7 NOV 13 wos(

N To
; B
olir

Nease

Parsons
@ Rosen
Tamm

Trotter

W.C- Sl.lllivun -
Tele. Room
Holloman

o 9// Gandy

' roard olft, Brooklyn, cus-
[ Be -— tom shirt maker:
| “%7 hold mo brief
for Frank Cos-
tello. He's
gambler and
everyone Xnows
it But it's »
crime to tamper

B - with one’s mail.
¥ The Goverh-
2 ment admits
4 @ doing it with
ﬁ : Coptello. It's
A terrible when
the Government breaks s law to
ponvict someone. It could happen
Eto anyone,” - R
. Steghe:‘ Malatak, Jackson
Heights, bar
manager: “The
Bupreme Court
s only half
rights Both
cases should be -
reviewed It
should be &
matter of pride !
in this country #=3
=for us to be able
to say: ‘Yes,

ilty, but his ~
%n has not been constitutions

*Costello in
preavod: I eourtis? M ey 3

o Wash. Post and
Times Herald

Wash. News

Wash. Star™

N. Y. Herald

Tribune
] )-z 7‘(00( N. Y. Journal-—
N:——-_UI' F:A'ﬁ\-‘:{r) - . Ayme;diccm
UMD . Y. Mirror
'99 NOV 1y 1358 N. Y. Daily News 5:
N. Y. Times
———— o absa Daily Worker
The Worker

New Leadel

Date
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~Court-Curbing Bilme—
When Senator Joun T[4 M
{D., Ark.) introdicea at the pext

#pssion of Congress to curb the Su-
Breme Court’s powers to make sociologi-
oal decisions he will be able t§ present
convineing opinions in support which
were lacking during the past session.
Especially in mind is the report of
the Committes on Federai-State Rela-
tionships adopted by the Conference of

Chief Justices at their August meeting.

This report is highly critical of the
Bupreme Court's policy-making ten.
dencies and of the court’s inconatency.
On this point the report says:

“, . . it seems stragge that under a
constitutional doctrine which requires

all others to recognize th&’Supreme-

Court’s ruling on constitutiofiglI ques-
fi3n8 as binding adjudications of t
meaning and application of the Co
stitution, the court itself has mo fr
quently overturned its own decisio

reon, after the lapse of perioda vary-
ing from one year to seveniy-five, or
avin ninety-five years.”

ko the main, the report deals with
the extent to which the Supreme Court
hes patently invaded the field of state’s
rights and is a document of such scope
as to earn the classification of historic.

£ Not only should it be introduced in

support of any measure caiculated to

| curb the court's powers but some of

those who had a hand in its prepara-
tion should be heard in person at the
customary hearings. Six of the 10
justices who prepared ithe document
ars on Supréeme Court benches outside
the South.

If partisan and sectional politics
couid be kept out of congressional con-
sidérgtion of the bil] Senator McCLEL-
LAN says he will introduce and the

nference Report were presented
phoperly, it is probable that the bill

uld be passed on strength of the re-
m alone.

7\ el
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JUSTICES SIT FOR FORMAL PORTRAIT - 1d
is formal portrait of the Supreme Court, as tice Earl Warren, Felix Frankfurter and Tom

ituted, was taken urt  C. Clark. Standing: Chafles Evans Whittaker,
glylfd?gg.sm%%tétid, left to right: Justices Wil- John Marshs! Harlan, Wiliam J, Brennan, jr.ﬂ; {EI
iam O. Douglas, Hugo L. Black, Chief Jus- and Potter Stewa to.

- B T = L L avule
N. Y. Journal-
American
N. Y. Mirtor —
N. Y. Daily News
N. Y. Times
Daily Worker
The Worker
New Leader
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You mast htve uen thelr new group portra.it In the puperl
ﬁﬁmy E&ch time & Supreme Court Justice dies or resigns, and

11 new one is tagged, they call in the photographer and pose stiffly
i for posterity in thelr new order of seniority. In the reshuffling,

1as with a game of musical chalrs, everyone junior to the departed

.|member moves up a chair, leaving the bleakest spot (farthest rlght,

/|rear) to the cub. ¢

I am glad the Sunreme Court sticks ta t_h__ ritual, Lgr——.l___sjdg

| trom the Ioolish h!ncl: ro:s of the Justices, and the quill pin on
foounsel’s desk as he argues—not much else remains unchanged,.
{The court's burdens have been multiplied, as have its enemies
J{Justice Harlan tried ruefully to answer the latter yesterday, as
1did Justice Douglas a few weeks ago). The calendar is more
‘ycrowded, the cases more complex than they were, yet they have to
move faster, :

Almost every condxtlon under which the judges ol the past
llved worked, thought, conferred, wrote their decisions, has been
changed. The court, moreover, has always been mixed up in the
political embroilments of its time, but it h lhdng as dangerously
in our day as it ever lived. . -

L 3 L 2 »

| ltyoulikeﬂlehumnnmddrunaﬂc,thmhnbooktoyour

L% 2

taste about the court—John P. Frank’s “Marble Palace” (Knopf, $5).
The author clerked for Justice Black, taught at a couple of law
schools, and Is now a working lawyer—which ought to explain the
interesting mixture in the book of the academic and the human.

He tries to do too much—to give too compressed a survey of .
the court’s development, describe its Inner workings, pass on the
literary frailties as well as on the philosophical and technical skills
of the judges. In the end it Is a bit of hodge-podge, but what of itT
It isn’t great scholarship or deep theory or even bitter polemics.
But it is part of the homanizing of knowled_;e which makes the

' Tuesday accounis of the Monday decisions add up io more sense.

Incidentally the great event in Supreme Court echolarship will

come soon when the volumes of the big Holmes profect start
pearing. With a characteristic gesture Justice Holmes left his
Etate to the U. S., and the money is being used to finance a !iex-

lume history of the Supreme Court. The authors have now b

neon tha canaral aditnr ie Panl Fraimd nf Harrard aond a
sen, ine-general eqitor i1s faul rreund of Harvard, and ghe
r!sults ought to be good l
»” ,

SGDEC :1 w38

Mr. Tolson

Mr. Holloman___

Miss Gandy_____
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rt greats, in “A Gallery of Justices,” for the Saturday Revi

has put together an All-American Nine, or what he calls g

an’s Dream Court.” It's a fascinating game. If you like to choose

e Ten Best Plays, or Ten Best Movies, or Ten Greatest Scientists,
why not a benchful of the great justices?
. Ofﬂue%mwbohavewvodonﬂnmrtm&beﬂn-
nings (the ninety-third is Justice Potier Stewurt, of Chio) here are
#Rodell’s Nine. He takes John Marshall and William Johmson from
she Marshall Court. Then he jumps and takes Samuel Miller and
John Harian from the eourts that sat between the Civil War and
the turn of the century, the latter belng the Plessy v. Ferguson
dissenter. Then another jump, and he takes the gréat trio of giants
«—Holmes, Hughes and Brandeis—from the court of the early 20th
eentlu,-y He ends with his two favorite jndga from the present
bencir—RBisck and Dougias.

Note that, except for Marshail, Rodeli has packed his Jbench
"with liberals; and, except for Marshall and Hughes, it is also a
bench of rebels and dissenters, both on economic and civil liberties
, is8ues, Even on a tribunal so massively based on precedent, it is
' the non-conformists who have done the most creative work.

I don't quarrel ovormuch w‘lth this blll. But there are really
only two judges whom everyone would choose—Marshall and
- Holmes. After that it is pretty much a grab-bag, if you are willing
to defend what you grab.

I have two dissents from Eodell’s Hst. ¥ cannot meept a list

1 of BRupreme Court greats which omits Roger Taney: Marchall and

Tahey, between t.hem. not only dominated the oourt for an inter-
ble stretch but also lald the foundations of ouxr constitutl
Iaw. To include Taney, T omit Willlam Johnson—an interesting
man, byt a relatively slight figure. Similarly I find it hard to omit
the craggy figure of Chief Justice Stone, especially after Maso}'s

bMography. To make room for him, ¥ should have to drop Doug
Thus my own list reads Marshall, Taney, Miller, Harlan,
Holmes, Hughes, Brandeis, Stone and Black. Not a very.novel list,
but in such matters novelty is not the deepest consideration.
¥ L %

One of ‘the harshest compulsives In making such a list, Is to
Hmit yourself to only ong member of the present court. Despite the
attacks on it, mostly by know-nothings, it is a court that contains
some extraordinary men. In an age of rubber-stamped political
personalities, our justices have managed to be themselves, ‘

Actually there are four men on the court—Black, Frankfurter,
Douglas, and Warren—who could sit on an all-time bench without
dlmlnlshlng its stature, Black is hewn out of the Alabama soll, with
& powerful mind ithai has remained steadfastiy militant. Frank-
furter is scholar and tactician, unfailingly and infernally articulate,
the “concurringest” judge who has ever sat on the bench, ever
searching an agonized conscience. Dougias has a good deal of the
same outspokenness as Black, and—like him—courage and a flerce
passion for freedom. And Warren, while he has been on the court

too hriefly tn gshow tha whala nrafils of hiz fuinra davalanmant has

wa alany SAVYY vl TASVAL pA VLA VR JMD JUWAIT MUY IVl e
already displayed the qua.llﬂes of a great Chief Justice,

These four men, m intellect, convictions, and the quality
their leadership, overshadow the President and the whole crowd /}f
nspiants in both parties for the 1960 nomdnation.

n fact, if (here is one event that could get me to vote /the
Rephiblican ticket in 1960, it would be the very unlikely choicé of

EarBWarren as candldate.

[E——
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(COURTS) .

NEW YORK--LOSS OF MV CONFIDINCE IM TME COURTS, REFLECTED IN .
TAE AJTACKS ON TN RENE COURT. THREATINS THE EXISTENCE OF o
‘COHSTIT covz=§nmnr atc SUPREME COURT JUSTICE

R SYR LIBERTIES !

*eSSUKRL RUST LIPL ' IR 7 U
RECENT WNBRIDLED ATTACKS NTELLIGENCE, INTEGRITY AND MOTIVES

ON T
OF TRE JUSTICES AND @M TME COURT AS AN INSTITUTION OF COVERNMENT "
JUSTICE BETHNMERS SALD.

\ ISSLVERSIVES AND TNOSE BENT o TWE DESTRUCTION OF OUR SYSTEN

MAVE AS A PRINE OBJECTIVE THE UNDERMINING OF PUBLIC CONFIPENCE IN THE
COURTS, KNOWING FULL WELL THAT WITWOUT TME SUPPORT OF PUBLIC OPINION
COURTS CAN AVAIL MOTMING IN BEFENSE OF TME CONSTITUTIONAL RICNTS

6F PERSONS,® NE SAID.
“ BETHMERS ADBRESSED 1,500 INDUSTRIALISTS AT A LUNCH OF TNE €3RD
ANNUAL CONGRESS ©F ANERICAM INBUSTRY OF TME MATIGNAL ASSeCIATION OF
MANUFACTURERS « ke

VITK TMESE CRITICISMS KE SAID, NAVE CONE PROPOSALS 10 CURB TNE
POVERS OF TME MICH COUNT, SUCNH & WOULD STRIKE AT THNE

URBS, NE ADDED
ROOTS OF GUR FREE SOCIETY BY MAKING THE CONSTITUTIGNAL RIGHTS OF
INDIVIDUALS AND MINGRITIES DEPENDINT @M TNE WILL OF THE NAJORITY AS
REFLECTED IM CONGRESS,
AT THE SAME YIME, MOVEVER, TKE MICMIGAN SUPRENE COURT JUSTICE
CRITICIZED WHAT ME BAID WAS TME DOMINATE *ACTIVIST® WING OF TUE
\PRESENT SUPRENE COURT, -

SE SAIB THE POSITION OF THESE JUBICIAL ACTIVISTS IS TNAT TME
\courT 1S FREE T INTERPRET TE CONSTITUTION IN TME LIGNT OF CURRINT
PHILOSOPNI ES, PSYCKOLOCY AND POLITICAL ANB $OCIAL DOCTRINES, RECARD-
LESS OF THE GRIGINAL INTENT OF ITS FRAMERS.

‘ "IF, TME COURT IS T® EXERT A POLITICAL POVER TO ACKIEVE TME

RESTRAINTS ON GOVERNMEINT AN NSTITUTIGNAL CU TEES OF PLRSGNAL

SOCIAL ENDS IT BEEMS IXPEDIENE& WHAT WILL REMAIN OF CONSTITUTIGNAL
RIGNTS AND LIBERTIEST" NE ASKED,

;zzs-lcéhr

thila I T oDy,
NOT r=~~»neD
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O “The Warren court is the greatest
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"Warren Court Greatest’

FwvEOTOwY

——

rr TV WVIA'R R W

" ama Edward Bennﬂtt Williams |

t

Supreme Couri of our generation. . . .
ever bétore has this nation needed ;
in its legislative and executive branch-
es the enlightened leadership it has |
received from the }{'udiciary. U G
doubt if the Bill of Rights would have
gotten out of the Senate Judiciary
Committee.” These opinions were ex-
pressed by Edward Bennett Williams,
nationally famous Washington, D. C.,
criminal lawyer whose clients have
included Frank Costello, Jimmy Hof-
fa, Joseph McCarthy, and Aldo Icardi,
in an address before the Ford Hall
Forum in Boston last Sunday eve-
ning, November 30,
“Traditionally the Court has been
the bastion of the status quo,” Mr,
Williams declared. But for the last
five years, under Chief Justice War-
ren, the Court has been “dynam-
ie, visionary, humanitarian, broad-
gauged in its approach to the issues
presented to it.” ‘
Mr. Williams expressed deep regret

that tha wialine antlawineg sagvacratad
LilaL UG lulllls Uubla‘vllls PCRLUKALTUW

schools in Brown v. Board of Educa-
tion, which he termed “a great hu-,
manitarian decision,” was being “met

‘——tGontinued from page OWEr—
products of its investigation as an aid

to legislation.
The Watkins case affirmed this

principle, Mr. Williams stated, but

that decision has been “met for,
over a year with open and cynical de-
fiance” by Congressional committees
“who have refused to recognize it.”

These committees, "he continued,
have 2 habit of meeting in a closed
session. If the testimony given by
witnesges at this closed session is of &
nature “to excite headlines,” he
charged, the witnesses are recalled in
open session, where they are again
asked the same questions that they
have already answered, or refused to
answer, for the sole purpese of pub-
licly humiliating them.

The committees, he continued, also
have a habit of calling witnesses in
open session after they have been ad-
vised that the witnesses will not an-
swer, but will instead seek refuge in
the 5th Amendment. Tha apex of a

Llae LI SALNIRIIINIEILL, a 1A

modern Congressional investigation,
he declared, seems to be “to call a
witness who will testify nothing about

on

s _74/
elmont
Mohr
Nease
Paraonarsd A/

4 with defiance by one-sixth of this na-! a subject concerning which the Com-

_tion.” He expressed even deeper dis- mittee already has full information.”
appointment because the ‘Chief MrT, wml?ms_ decried what he
.Executive of this Land took a position termed the “legislative lynch,” the
.of moral neutralism” on the school process of calling witnesses before
iintegration problem. ““There is no an open hearing for the illegitimate

room for neutralism on the greatest
domestic moral issue of our times,” he
asserted,

Mr. Williams heralded the Wat-

¢l ‘kins decision of the Supreme Cou

e F'Legisiative committees need to b

s long needed and long overdu

-

curbed,” he declared, and the only
way they can be effectively curbed
is by the courts. “The Kefauver com-
mittee ran wild,” Mr. Williams as-
serted, as later did the red-hunting

committees and the McClellan com-
mittee.

Congress, Mr. Williams asserted,
has "n%rright to expose for the .sake
of exposure alone.” A Congressional
committee has a right to conduct an
inquiry or investigation only if it has
an “honest-to-goodness, bona fide in-

tention to legislate,” and tolse the

A

67 DEC1619%%

purpose of publicly humiliating and
castigating them. “It is just as wrong
to lynch a guilty man as it is to lvnch
an innocent man,” he declared. Even
a “good end does not justify an evil

singled out the

means.”

Mr. Williams
Benanti decision for praise. But he
deplored the fact that while wire-
tapping in the United States is a
crime under a federal statute, the
F.B.I. habitually taps wires. Indeed,
he charged, it is “standard investiga-
tive procedure” in certain types of
cases, This “has sullied the reputa-
tion of an otherwise fine organiza-
tion.”

To the argument that it is neces-

sary to tap wires to compete with the

modern criminal, Mr., Williams re-

plied, “necessity has been the excuse!
for infringement of human rights and :

liberties since time immemorial.,” It
is the “argument of tyrants,” he con-
tinued. 1he significant difference be-

tween a gemocracy and a totalitarian
state 1s that in a democracy the police
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“sxaunder the law;” in a totalitarian with a full set of the oppewent’s | :
state “the police are the law.” plays.” But when you go into a court- - “==——
Mr, Williams emphasized that as room to defend a man whose life or -

ong as it is a crime under a federal freedom rather than his bankroll is, !

tatute to tap wires, he would oppose in jeopardy, he pointed out, none oft L
he tapping of wires by the F.B.I. the above weapons are available to, ¥
‘Lawless law enforcement breeds an- you. You go in “fiying blind.” ‘
rchy. Crime is contagious.” Mr. Williams expressed whole-
Softening a little, he indicated that Ihearted agreement with the Nelson

he might favor a modification of the Jdecision, asserting that it would be a

i Tnser #4 ;mnmemid dhos T D T 4 4o wrimac Boriavniie arvrar tn hava Y49 standarda
[z | law W pCriilil UlE F.D.l, W Ldapg wilied g5t ICVUT-M‘-: CLIU'I L {lﬂ"; U DvQlIG L uD
lin certain specific types of cases after Jof sedition” in this country.” “There
the procurement of a court order upon \should be one standard of American-

good cause shown. But the F.B.I. has ism,” he stressed, “not 48.”

never gone before Congress and asked

Bhe explained, because it would be
sl embarrassed, for its hands are not
clean. But it is more likely, he said,

The noted attorney lamented that

for a change in the law. This may be, levery time there is a movement in the

irection of the extension of human
reedom, especially a movement in the
ourts, there is an immediate reaction.

that the F.B.I. is more satisfied with Legislation was introduced into Con-,
things the way they are and doesn’t gress for the purpose of overturning
want to be bothered with going to the Benanti, Jencks, Nelson, Mallory,
court and showing good cause when it and other decisions, almost immedi-
| wishes to tap wires. ately after they were announced, he
a Mr. Williams expressed confidence observed with dismay. The Senate
fthat the Supreme Court would over- Judic’ary Committee has a habit of
Yturn a 20-year-old decision and rule, ‘“rushing forward” with this type of
in a case of his now before the Court, reactionary legislation.

that the use of detectaphones and  Mr. Williams produced and quoted
other types of modern mechanical from a document which he said was
eavesdropning equipment is unconsti- disseminated in June and July of this
tutional. It is irrational to believe, he year by the Senate Judiciary Commit-
stated, that the framers of the Con- tee and which, in effect, labeled the
stitution intended that a man’s writ- Supreme Court a “tool of the Com-
ten papers and documents should be munist party.” This was the “most

Edward Bonnett Williams

* secure against illegal search and sei-
zure, but that his most private con-
versations in his private home should
be entitied to no such protection.

Vigorously defending the Jencks
decision, Mr. Williams stated that he
learned years ago, representing in-
W curance companies, that when de.
fending a corporate bankroll in a
civil case, a lawyer has the opportu-
nity to take the plaintiff’s deposition,
question him about his case, force him
to produce germane papers and docu-
ments, ete,, so that when the lawyer
enters court he is “like a quarterback

—_— —

scandalous report ever put out by an’
arm of the United States govern-.

ment,” he declared, and it was paid
for with the taxpayer’s money. The
embarrassment of some of the mem-
bers of the Committee soon forced its
recall, he continued, and it is no longer
available,

The most shocking thing about the
whole business, Mr. Willilams de-
clared, was the fact that the document
met with “apathy and indifference”
from not only the public but from the
Bar. For the latter there was no ex-

cuse, he asserted. — Binder
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nndena. Ca.u! adopted the[the Nation. - .
report by a vote of 388 on| Tie Pasadena conferpn?
.- |AUg. 23. At the time, litigation|por* ‘sccused the Ba ma
2 over attempts to get Little|Court of lacking “judicial re-
Rock’s Central High School re-'straint” and of -aklng “im-
opeued on a desegregated basisipatient decisions™ ahich
was In the headhues all averlusu'ped states rlzhtl. .

ELET- T

1Y

Attorpey Genersd William P.
JRogers has been advised 4yat
§{m report criticizing th

rt which agopt-

P gust by theWonfer
*lence of Chier Justic f
W’ ™did nol undertake to

with High Court dec:

sions {n the schoo] desegrega.
tion ecases.

The Justice Department yes-
terday made public an ex
change of letters on the sub
ject between Rogers and Chiet
Judge Frederick W. Brune of
the Maryland Court ef Ap
peals. Brune headed the Con
ference committee which pre )
pared the critical report deal .
ing with “Federaistate rela
tionships as aﬁected by judn
cial decisions,”

Brune told Rogers, in re
sponse to an inguiry: |
l “The report did not mention|

the school desegregation cases;

iand it did not undertake to

deal with them.” —
e judges, meeting at

l
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n REED TODAY T¢ EXAMIN m CASE IN WHICK $IX
UNDER A STATE znusz WNEN YAEY TRIED YO
A PUBLIC COURSE AT cn;!!;!o!! ..L.
tn: SIX VERE SENTENCED T 30 ’us ;.u JAIL &3 TNE RESULT OF A DEC, |
955, INCIDENT AT THE SILLESPIE PARK €OLF CLUB. TRE COBRT WILL
Isgl %: gn: $ O THEIR APPEAL AND NAND non SRITTEM OPINIGR LATER
Ld .
glt COUIT ALSOs
D T6 FXANINE TNE WALIDITY OF A LOS MMCFLTS €ITY ORDINANRCE
vnxcu xt IT A CRIME FOR A noexstLL:n ro NAVE AN OBSCENE BOCOX IN XIS
POSSESSION, ELEAZAR SM TN, WHG APPEALED MIS Ee-m SENTENCE UNDER TME | /
¥, CONTEMED IT IS ‘lCODazltirlll SECA it ; ag:s to pnovza: TRAT
KSELLER WMUST NAVE KNOVLENE ™me ogx
«=ACCEPTED FOR REVIEW A CASE CNALLENGING FEDERAL roﬂ:n ‘colmIssIon
RECULATION OF NEV CAS RATES FIXED IN FIRST CONTRACTS BETWEEN PRCDUCERS
AND PIPELINES, IT INVOLVES A CONSUMER CLASK WITN PRODUCERS,
~=REJECTED A CNALLENGE TO ru:unnrnrura's 1939 INCOME TAX LAV WNER I
1s aperz; 10 THE SALARIES OF WOR-RESIDENT FEDERAL EMPLOYES.,
ULER THAT MON-PROFESSIONAL EMPLOYES OF AN ARCHITECTURAL-ENCINEER-
In¢ rznn ARE SUBJECT TO FEDERAL WACE-NOUR PROVISIONS, THE 7 T¢ 2
ECISION MEANS sucu WORKERS MUST BE PAID AT I u:-nu-a-nl.r ron SYERTI NE
:n A0 NOURS A WIEK.
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squishy verbal tomatoes at the U.S,-

Let's Give The Devil HISBU&

b Y

Supreme Court for saying a white
reservation trader couldn't use state
courts to collect a bill from an In-
diah.” We think they're throwing at
the wrong target. o

Heaven knows the supreme court
has been in hot wa
time, and fully deserves to be there,
The justices deserve most of the
larabasting they have received
habitually tossing legal precedent
out the window, ignoring the plain
intént of the Constitution and con-
gress in many cases, and going
blithely ahead creating ‘‘the law”™
as they individually think it should
be. It is precisely because they did
not do any of these things in the Ari-
zona case that we hate to see them
smeared for it.

The question in the Arizona case
was whether Hugh Lee of the Ga-
nado. Trading Post on the Navajo
Indian Reservation could sue and
coliect in state courts for goods he
sold to Paul and Lorena Williams,
Indians, on credit. The Arizona Su-
preme Court thought he could, be-

[ Fe
Ly

- cause no act of congress expressly

prohibits state jurisdiction over civil
suits by non-Indians against Indians
involving dealings on a reservation,

The U.S. Supreme Court disagreed.

WE ARE NOT going to attempt to
referee between the courts, but one
thing seems certain. The U.S. Su-
preme Court did not overstep ju-
dicial bounds this time. It stayed
with precedent and law, instead of
trying to change them. It noted that
the United States is still bound by a
treaty with them Na!aiog;-oigpedmlzg
Uell. willlam 1, osnerman in 1o0o
giving the tribal government exclu-
sive jurisdiction aver internal af-
fairs and prohibiting all but U.S,
government personnel from entering
the reservation, (Lee, the trader, op-
erated under a federal license.)

£ 1ot of Arizonans ara tossine °
00 of Arizonans are

aked e

[

. - .
Tha hioch ssurt nnf% that tha

, RAN MAMIE WAL R AL RIS WG sYET
vajo-Hopi rehabilitati i ssed
by congress in 1949 was ago%[ed' only
efter a provision was dropped which
would have given jurisdiction to
state courts. Obviously congress did
not intend the state courts to have
automatic jurisdiction, else it would
not have deleted the provision. The
lawmakers did, however, pass a law
in 1853 saying the states could take
jurisdiction by state legislation or
state constitutional amendment,
whichever might be called for. Ari-
zona has never taken such action;
therefore, in the opinion of the fed-
eral supreme court, has not acquired
jurisdiction. :
WE WOULD say that the nine
cagy men in Washington have estab-
lished an airtight case for the propo-
sition that congress has said ‘“‘no’’
to automatie jurisdiction of state
courts over what happens on Indian
eservations. That leaves the ques-
ion: Did congress have the constitu-
fonal right (o say no? Is this not a
power which is ‘“‘not delegated to the
United States by the Constitution,
nor prohibited by it to the states,”
and which therefore is ‘‘reserved to
the states respectively”? ‘
It would be, except for one thing.
Congress acted under the treaty
signed by General Sherman — and
treaties rank equally with the Con-
istit;tion as the supreme law of the
and. S

If we are right, and the federal
supreme court has stayed four-
square with precedent and the law
in this case, then let’s not pick on
the court for not doing that which
we previousty-hgve criticized it for
doing—making its own law. If the
law itself needs changing, let's get
it changed by going to congress or
the legislature. As we have main-
tained all along, that is where law
ought to be made.

l Mr.
} Mr.
My,
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Mr.
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. | h flﬁoﬂuflhnd lI_"
Fﬂ;ﬂo_%; the rwtionalalore-
{ bead—in much the manner
l that a mother sometlmes puts

T mihasana oy F Ry |

& MCLUT¥E -BWTW at

“the University of California,
_wrhere Barth iz o visiting lec-
turer on leave from the edi-

 her hand on the forehead of
i & child to determine if he is :

torial . department well. enoulh to go off to school |
Washington r;om of Thep | _and thus amrive at some
kind of eough, unaclentine

Ok VJUUNIRI D CUUI[S,

Alexander Hamilton wrote in

' the Federalist, were intended

to be “an intermediary body

between the people and the

islative In order, among

er things, to keep the lat-

ter within the limits assigned
‘b theig authority.”

And he declared that the
restraints which the Consti-
tution sought to impose om
Congress “can be preserved in
practice no other way than *
through the medium of courts
g: jté;t.i‘cje whose at*iluty it must

eclare acts con-
tyary to the manifest tenor of | Cgir:af? OPM‘(}“ "ﬂﬁ:“bé
the Constitution void. With- ustice Vinson e
\put this, all the reservatmns 7 in 1951, the Court upheld the
;;u particular rights and privi- mﬂst}:‘.t:ttilggglglya-:kf :g; %n:it:
eges would amount to poth- 1as dissenting
In 1957—without amctually
pudiating the Dennis deci-
on of 1951 — the Warren
ourt reversed the conviction

f sevaral Californis Commu-
1 several Ualifernis Lomeng

rists, adopting the view that
hen may be punished for ad-
ocating .overthrow. of .the
overnment by force and vio-

‘Jlence only when those to
whom the advocacy 1s ad-
dressed are wrged “io do
something now er in the fuo-
Jture, rather than merely to
 belleve something.”

. 'This still leaves the possi-
bility, as Mr. Justice Black
¢ pointed out, that men may be
‘eonvicted for “agreeing to
talk as distinguished from
agreeing to- act.” Neverthe-
ess, it goes a long way toward
estoring to’ the clear-and-

resent-danger doctrine some
t the origiha]l meaning given

it by Justices Holmes and,
randels and almost drained
om it by Judge Learned
I(-:Iand ';ﬁd Wby th:: Vinson
ourt. The Warren Court put

Pomea g omase the Eeneral | yits emphasis on the protection

preme Court’s decislons dur- rﬁ free speech rather than on

temperature regu'dlnz eivil
liberties. )

ONE ILLUSTRATION o!
the cpntnst between the

Tien s Warran Marwie
‘' J ¥ ALIOVES ﬂlu FFELLGCLU wUul s

“Imay be found in the striking
difference of emphasis be-
tween them In interpreting

the Smith Act—the Act which
* jmakes it a crime to teach or
dvocate the duty or neces-
ity of overthrowing the Gov-
rnment by force and vio-
lence.

RN

' The Federal courts — and
specially the United States
upreme Court—are expected
inder this concept of the ju-
icial function to serve as
ehtinels and champions of
ndividual liberty as against
e potentially oppressive
ower of the State—and es-
pecially against legislative in-
temnperance and extravagance.
It can fairly be said, I think,
at the Warren Court has
nifilled this concept a great
eal more vigorously and
ffectively than the Vinson
ourt which preceded it. If

oy dloida the meet Jasale iw
JYH UIVIUC LIT POOY UCURUT L

half, taking sx the = dividing
polnt 1953, the year in whlch.
Earl Warren, succeeded Fred
Vinson as Chief Justice, you,
will #nd an unmistakable and,
indeed, drnmatlc cha.n:e ln
the ienor ¢f the Court’s deci-
sions during the Iast five.
years as compared with the
five years preceding. '
What 1 want to lttempt\

ing the past decade to the e protection of national xe-

emdtional orientation . and ) o
COURTS may be judged,
t{o some extent, by what they
don’t do—granted of course,
the wisdom of waiting until
an apt case comes before
them, Time and again—in the
;/ Joseghson Case, in the Bar-
ase, in the Lawson Case
~avrlr_g_],ﬂ,_ others ag=—qmtlleathe
. Vinson Court was sasked .to
\

nal
commun ty in whlch the.
Court functions.

|l -uuln,u:ul; WAL LAVTIIL &Y
” judgment as to the national !

[ il Lipad

lvate politlcll bellef. In elo-
guent dissenting opinions,
ch distinguished Appellate
'Court judges as Edgerton and
ark contended that ques
ﬁoru put to witnesses by the
House Commities og Un-
merican Activities violated
irst Amendment rights.
the Vinson Court de-
cllned to review any of these
[ And so i allowed the
fUn-American Activities Com.
ttee and the Senste Inter-
nal Becurity Subcommittee,
and even Sen. MeCarthy’s
rmanent Sobcommittee onm
vestigations, to proceed un-
checked in thelr deliberate

arte ta nonieh he nuhliadie
=9 PRNEN OF PUnaCity

?z—t;l;t-l;:t or belief which the

Constitution of the United
States forbade Congress to
make vunishable by law.

In the Watking decision a
year ago, however, Chief Jus-
tice Warren reasserted a doc-
trine long settled by the
courts that the congressional

ower to iInvestigate 1s a
imited power, subject to the
same limitations which the

COpbnstitution imposes on the

! er to legislate, of whic
is an adjunect.
Then he went on to asse
_ languige very

O
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