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ACEC

AMERICAN COUNCIL OF ENGINEERING COMPANIES

Introduction

Subcommittee Chairmen Hanna and Hardy, Ranking Members Takai and Adams, and members
of the committee,

The American Council of Engineering Companies (ACEC) appreciates the opportunity to testify
before you today about the issues surrounding the Fair Pay and Safe Workplaces Executive
Order, (E.O. 13, 673). ACEC appreciates the efforts of the U.S. Department of Labor (DOL)
and the FAR Council to improve compliance with federal labor laws among federal government
contractors and subcontractors. ACEC’s small, medium and large firms believe that small
businesses can flourish in the federal market, but there must be continued oversight by this and
other committees to reduce barriers to market entry. It should be noted that bad actors are less
than .01 percent of the total contracting force.® Even President Obama has said that “the vast
majority of the companies that contract with our government,... play by the rules. They live up
to the right workplace standards.”® The Chairmen of the House Education and Workforce,
Oversight and Government Reform and Small Business Committees have stated that the
Guidance is “fixing a problem that does not exist.”

My name is Theron Peacock and | am a Senior Principal/President of Woods Peacock
Engineering Consultants, located in Alexandria, Virginia and we have 16 employees. Woods
Peacock is a service disabled veteran-owned small business that focuses on service to a very
broad range of federal agencies for projects in the US and abroad.

My firm is an active member of ACEC — the voice of America’s engineering industry. ACEC’s
over 5,000 member firms employ more than 380,000 engineers, architects, land surveyors, and
other professionals, responsible for more than $500 billion of private and public works annually.
Almost 85% of these firms are small businesses. Our industry has significant impact on the
performance and costs of our nation’s infrastructure and facilities.

We are at a critical juncture in our nation’s history as the risk to the public is growing at an

alarming rate, as there has been ongoing neglect of the nation’s infrastructure. At the same time,
we are coming out of the largest economic crisis that affected all professional engineering firms.
The construction industry, which bore the brunt of the recession, is finally coming back to fiscal

! Karla Walter and David Madland, Center for American Progress, At Our Expense: Federal Contractors that Harm
Workers Also Shortchange Taxpayers (2013), available at
https://www.americanprogressaction.org/issues/labor/report/2013/12/11/80799/at-our-expense/.

*President Barak Obama, Remarks by the President at the Signing of Fair Pay and Safe Workplace Executive Order
(Jul. 31, 2014)

® Press Release, House Small Business Committee, House Committee Chairmen Call for Withdrawal of
Administration’s Harmful, Unnecessary Blacklisting Proposal (July 15, 2015) (on file with author).
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health. Recent contracting changes, like the implementation of Fair Pay and Safe Workplaces
executive order, issued by the current Administration threaten small business participation in the
Federal market.

1. Proposed Process

The process as outlined by the Guidance requires four steps. First, the prime contractor must
disclose awards greater than $500,000 for “goods and services including construction,” and any
violations or allegations of violations of labor laws within the preceding three years. Second, the
contracting officer, prior to making an award, must “provide contractors with an opportunity to
disclose any steps taken to correct any reported violations or improve compliance with the Labor
Laws, including any agreements entered into with an enforcement agency.”” Third, the
contracting officer and the Labor Compliance Advisor (LCA)® shall then determine if the prime
is a “responsible source with a satisfactory record of integrity and business ethics.”” Fourth, even
after a contract has been awarded, the Guidance requires semi-annual reporting of any violations.
The Guidance also applies to subcontracts at every tier, so many subcontractors, whether they
have a direct contract with the prime or not, must submit this information. If the contract has
been executed and there is an accusation of a labor violation, the contracting officer has four
potential courses of action; require remedial measures; decline to exercise an option; terminate
the contract; or refer for suspension and debarment.®

The Council has three broad areas of concern with the proposed Guidance. First, the reporting is
overly burdensome. It requires both prime and subcontractors to furnish information that the
Government already receives Second, the reporting burdens the business relationship between
the contractor and subcontractor by creating a blacklist of allegedly “unqualified” contractors
and subcontractors. Third, non-final judgments or complaints and allegations of non-compliance
with labor laws are required to be reported to the contracting officer. If adopted, this mandate
could allow for contracts to be terminated on claims that may be proven invalid, raising very
serious due process concerns. All of these concerns could have the effect of prompting well-
qualified firms to withdraw from the federal market altogether.

I11. Reporting

There are four problems with the reporting requirement in the proposed Guidance. First, it is
duplicative and therefore, burdensome, example, small businesses will have to report to prime
contractors. Second, the process envisions a seamless transfer of information between the LCA
and the responsible contracting officer, which is inconsistent with current practice. Third, with
the recent OPM data breach, there is a concern that the federal government cannot handle
classified data, and would now have sensitive business data in one potentially vulnerable
database. Fourth, with the amount of data that DOL requires to be shared between primes and
subcontractors, there are unintended market consequences for those participants not addressed by
the Guidance.

*Proposed Guidance at 30576.

> 1d at 30576.

® The Labor Compliance Advisor is a senior official designated within each agency to provide “guidance on whether
(a) contractors’ actions rise to the level of a lack of integrity or business ethics.” 1d at 30577.

"1d at 30576.

®1d at 30577.
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Burdensome
DOL’s Guidance has identified 14 federal labor laws and executive orders or equivalent State
laws that are applicable to the reporting requirement.’

The Fair Labor Standards Act (FLSA)

The Occupational Safety and Health
Act of 1970 (OSH Act)

Migrant and Seasonal Agricultural Worker
Protection Act (MSPA)

National Labor Relations Act (NLRA)

Davis-Bacon Act

Service Contract Act

Equal Employment Opportunity Executive
Order(EEOC)

Section 503 of the Rehabilitation Act
of 1973

Vietnam Era Veterans’ readjustment
Assistance Act of 1972 and the Vietnam Era

Family and Medical Leave Act
(FMLA)

Veterans’ Readjustment Assistance Act of
1974

Title V11 of the Civil Rights Act of 1964

Americans with Disabilities Act of
1990 (ADA)

Establishing a Minimum Wage for
Contractors Executive Order

Age Discrimination in Employment act of
1967

However, the Guidance is reserving for at a later date the review of applicable equivalent state
laws. This failure to consider applicable state laws at the current time precludes for a thorough
review of consequences. It creates instability for firms to accurately assess the burdensome scope
of the Guidance and FAR regulations.

The broad scope of this change has massive implications for the engineering community. These
laws and executive orders already require reporting and/or judicial hearings. For example, firms
are required to report annually on compliance with the EEOC, the Vietnam Era Veterans’ Act,
OSHA and the Rehabilitation Act. Under Davis-Bacon, weekly submissions are sent to the DOL.
In addition, the firm must submit annual reports to the federal System for Award Management
(SAM) database to maintain their eligibility for government work, which also reports on their
subcontractor’s compliance with the Service Contractor Act. Between existing weekly and
annual reporting, asking business to resubmit this information is duplicative and wasteful.

Given that almost 85 percent of ACEC firms qualify as small-businesses, these additional
requirements create new hurdles for small firms participating in government work. Not only will
the firms have to comply with the data gathering, but many will need to hire additional legal and
human resources employees or consultants to review their files for the past three years. This data
gathering will entail additional overhead on firms. As the margins on engineering work are quite
small, typically 3 percent, new overhead requirements may preclude firms, including many small
firms, from participating in this market. As many prime contractors work to meet admirable
small business subcontracting requirements, fewer small businesses will be able to afford to
participate in this market. The cost of compliance will hurt their margins even more than larger
firms which have greater resources. This reporting burden will reduce innovation and

°1d at 30576.
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competition on government contracts that are integral to best performance while ultimately
increasing the cost of the project to the government.

Seamless Transition Between the LCA and the Contracting Officer

The envisioned process requires that the LCA and the contracting officer review all Labor
violations within a three day window. The contracting officer will make the determination
regarding the prime or subcontractor’s status as a responsible source if the window lapses. This
paradigm is deeply flawed by the nature of federal contracting. Federal contracting takes time—
and the GAO has reported “services acquisitions have been plagued by inadequate acquisition
planning”® ACEC members report that acquisition planning can take over 18 months, and that is
before these new regulations are implemented. This requirement adds an additional and
unnecessary layer to an already overburdened system. The flawed assumption that decisions will
be made in three days will prove to further slow the system.

Data Security

The Guidance calls for GSA to build a master website and database for contractors to submit
Labor information and for contracting officers to check on their projects. Given that the July
2015 Office of Personnel Management’s data breach affected 22 million records,! there is some
concern about the federal government having a single database which will hold all of the labor
violations for federal contracting. Currently the data is being stored at different locations, and
now under the Guidance, these alleged labor violations will now be kept in a single GSA
database.'? This structure provides a single source for confidential information for both the
employers and the employees. Although the federal government has this information currently, it
does not make sense to create a website that provides hackers and foreign governments with the
opportunity to create better profiles of the companies that do business with the federal
government.

IV. Contractor —Subcontractor Relationship

Blacklisting

There are two ways that the federal government has proposed to undertake the prime-
subcontractor reporting. Under the current proposal, the federal government requires that at the
“time of the execution of the contract” contractors must “require subcontractors performing (on)
covered subcontracts to disclose any administrative merits determination, civil judgment, or
arbitral award or decision rendered against the subcontractor within the preceding three-year
period”™® of any of the outlined labor laws. This raises a difficult choice for prime contractors.
Before they sign the contract, they must in effect “pre-clear” their subcontractors. This may
sound like a simple situation, but many subcontracts are signed hours before the prime submits
their contracts. This creates a further tension as the contracting officer must clear all potential

19'U.S. Government Accountability Office, GAO-11-672, Acquisition Planning: Opportunities to Build Strong
Foundations for Better Services Contracts, Report to Congressional Requesters (2011), available at
http://www.gao.gov/new.items/d11672.pdf.

1 Sarah Wheaton and Tal Kopan, OPM Director Resigns Amid Data Breach Scandal, PoLiTico (July 10, 2015, 2:59
PM), http://www.politico.com/story/2015/07/opm-katherine-archuleta-resigns-119959.html.

12 proposed Guidance at 30593.

" 1d at 30577.
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subcontractors prior to the contractor awarding the work. The requirement incorporates an
additional step in an already lengthy process.

The FAR Council proposes a second option where the subcontractors report their own labor
violations to DOL, which would “then assess the violations.”** Under this scenario, the prime
would have to check with the contracting officer or with the DOL to see if the proposed
subcontractors in the contract would qualify to work for the government. In either reporting
scenario, the unintended consequence would be the creation of a “blacklist” for subcontractors,
triggering claims by subcontractors against the prime contractor and/or the Federal Government
for improper disqualification for award of a subcontract. The proposed blacklist could further
entrench the encumbered process while eliminating new talent from the federal labor market.
This situation is particularly problematic for engineering firms as these entities subcontract up to
50 percent of their contract. This is required due to the level of technical specifications in
engineering contracts, from geotechnical to HVAC to mapping, requiring multiple specialty
firms to meet these needs. The new requirements proposed under the Guidance would simply
multiply existing burdens on the team while failing to recognize the realities of providing design
services to the public.

The current relationship between the prime and the subcontractor will be damaged under this
proposed regulation. Given that prime contractors seek to select subcontractors on the basis of
qualifications, adding a further element to the selection process is extremely burdensome. Design
and construction is a highly complicated business. Engineers design buildings to meet myriad
requirements including safety, energy efficiency, functionality, and rigorous standards for
homeland and national security. Firm employees must be able to meet the federal security
clearance requirements in many instances, which serves to limit market participation. If the
subcontractors must now also be pre-approved by the government through the proposed
Guidance, the contractor is further limited to an ever narrowing pool of subcontractors. The end
result of the government’s “blacklist” policy will be to limit the participation of both small and
large firms in the federal market; and, once again, many firms will just choose not to participate.

Data Sharing with Competitors

Within the engineering industry, primes and subcontractors often change roles in different
projects. There is a disincentive for subcontractors to share sensitive labor information with the
prime when there is the potential that the firm will compete against that prime in another
solicitation. Data sharing of confidential business information could eliminate a competitive
advantage between two companies. While this problem might be mitigated if the government
received information from subcontractors directly, fundamental concerns over how the process
will work linger within the Guidance. There are no guarantees that information sharing will be
prohibited given that it is currently an optional enforcement mechanism within the FAR
comments. Firms face a level of insecurity between small margins and the potential that
competitors could force them out of the federal market due to labor violations that include
valuable business intelligence There needs to be a way for the industry to work reasonably with
these guidelines, and the current Guidance does not advance that effort.

V. Due Process Implications

41d at 30582.
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Primes and subcontractors must report violations of Labor laws that include administrative
merits determinations; civil judgements, and arbitral awards or decisions that have occurred
within the past three years.™ The contractors and subcontractors must report even if “underlying
conduct that violated Labor Laws occurred more than three years prior to the date of the
report.”*® Moreover, these groups must report even if the violation is outside of the scope of any
federal procurement.

The scope of this requirement is too broad. Administrative merits determinations encompasses
any complaint from the following:

DOL Wage and Hour division DOL’s OSHA or any state agency designated
to administer an OSHA-approved State Plan

DOL’s Office of Federal Contract Compliance | EEOC

Program

NLRB Federal or state court complaint alleging that
the contractor violated any Labor Law
provision

Any order or finding by an administrative To be determined at a later date—violations of

judge, administrative law judge, or DOL equivalent State labor laws. *’

Administrative Review Board, the OSHRC or
state equivalent, or NLRB which states that
contractor or sub has a violation of Labor laws

These determinations are not limited to “notices or findings issued following adversarial or
adjudicative proceedings...nor limited to notices and findings that are final and unappealable.
Instead, these are notices of complaint without the firm having the benefit of a response to a third
party. This provision forces companies to report on complaints that have not been fully
investigated nor had any judicial oversight. The Fifth Amendment guarantees that no person
shall “be deprived of life, liberty or property, without the due process of law”® by the federal
government. By allowing federal contracts to be terminated without full judicial proceedings, the
Guidance does exactly what the Fifth Amendment prohibits.

5518

While the Department of Labor could counter that the contractors and subcontractors “may
submit any additional information that they believe may be helpful in assessing the violations at
issue (including the fact that the determination has been challenged),”® this argument ignores the
fact that the LCA has three days to return their determination. In this situation, there may not be
enough time to fully document or investigate claims by either the company or the accusing
agency, or for the LCA or the contracting officer to make a fair assessment of whether the
violation meets the standards to break a contract. Essentially, the contracting officer, if in the
likely event the LCA cannot meet the three day threshold for a determination, must become the
judge on this labor matter. The contracting officer is not suited to this position. They are

5 1d at 30579.

16 1d at 30579.

71d at 30579.

18 1d at 30579.

¥ U.S. CONST. amend. IV.

? proposed Guidance at 30579.
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specialists in Federal contracting law, not labor law. There is a concern that it will incentivize the
contracting officer to disqualify the contractor or subcontractor rather than take the risk of
censure. This reporting requirement has the potential to cause work slow-downs or stoppage as
these investigations compound upon one another through protests and review.

Conclusions and Recommendations

The engineering services industry is unique in how firms are established, perform time —based
work, selected for the project, and work with each other. Most firms in the industry are small,
specialized, and have a business plan to remain that way to assure performance and reputation.
Most do not have marketing departments, and few if any, have in-house legal counsel. These
factors result in the need for special considerations when trying to ensure appropriate small
business participation in federal procurements.

We ask that the committee consider the following actions for the DOL and FAR Council
Guidance:

e Withdraw the proposed Guidance and redraft it to better align with the current process.
e If the Guidance is not withdrawn, then DOL and the FAR Council should do the
following:
o Use the current sources of data that the Federal Government already receives
o Limit the time of applicability to the preceding 12 months
o Limit any triggering violations to those that have reached final adjudication

ACEC and I thank the Committee for the privilege and opportunity to address engineering and
construction industry issues with current DOL and FAR Council Guidance and | am pleased to
answer any questions.
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