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SUBJECT: Historical Role of the Federal Government in Catastrophic Disasters 

Per your request, I have prepared this memorandum providing information on the 
historical role of the federal government after catastrophic disasters. Specifically, you have 
asked for a historical accounting of appropriations enacted by Congress after the occurrence 
of catastrophes. This memo provides a brief summary of congressional appropriations for 
disasters that occurred from 1789 to 2006. 

Defining Federal Involvement 

Defining the boundaries of what is considered a disaster proves challenging when 
placed in the context of federal involvement. It becomes difficult to distinguish between the 
justification for federal aid for losses caused by natural disasters and justification for federal 
aid for losses incurred by other means from which the victim could be considered blameless. 
War-related needs, including terrorist events, are frequently included in an analysis of federal 
intervention in disasters because the question of causation often plays a critical role in the 
determination of federal involvement. This memo briefly discusses war-related disaster 
assistance provided in 18 12 and federal assistance provided for natural disasters, terrorist 
events, and unusual instances in which the claimant was successful in attaining federal 
disaster reliefbecause of the assertion ofblamelessness. Another CRS division is assessing 
war-related disaster relief provisions in greater depth. 

Three studies may be used to provide a historical accounting of federal involvement in 
the provision of disaster relief. One study, published by the Northwestern University Law 
Review, covers the years 1789 through 1874 and includes instances in which disaster relief 
may have been provided for events beyond natural disasters or acts of war. These instances 
are highlighted in this memo because the justification for federal involvement included 
situations in which the claimants were "morally blameless victims of a sudden catastrophe 
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- a disaster."' A second and third study were developed by the Congressional Research 
Service and cover 1989 through 2006. These studies include instances where federal disaster 
assistance was provided which may have set a precedent for federal involvement for war- 
related losses. These studies also discuss federal involvement where medical assistance was 
needed, where indigent or destitute individuals were assisted, or where there was a sizeable 
allocation of disaster assistance. While not a study, a fourth document from the 
Congressional Record discusses federal involvement prior to the passage of the Federal 
Disaster Relief Act in 1950 and provides an overview of the acts of Congress related to 
disaster assistance for the years 1803 through 1 950.2 

Federal Disaster Relief: 1789-1 874 

The attached article (Appendix A), by Michele Landis, provides a detailed accounting 
of federal involvement in the provision of disaster relief from 1789 to 1874.3 Some 
congressional actions of interest include: 

In 1790, Congress passed an Act to provide disaster relief to Thomas 
Jenkins & Company for remission of duties on goods destroyed by a storm;4 
Between 1790 and 1824, fault became an important criteria in denials of 
recovery for  claimant^;^ 
In 1790, Congress passed an Act to provide disaster relief to John Stewart 
and John Davidson for remission of duties on salt destroyed by flood;' 
In 1795, Congress passed an Act to provide indemnification and relief for 
citizens who lost property in the Whiskey Rebell i~n;~ 
In 1812, Congress passed an Act to provide $50,000 ($583,310 in 2006 
dollars) for those left destitute by both the earthquake in IVew Madrid, 
Missouri and civil war;' 
In 1 8 17, Congress passed an Act to indemnify private property destroyed 
during the War of 18 12 by Americans, British, or Indians and appropriated 
$12,45 1,799 ($1 42,520,495 in 2006  dollar^);^ 

' Michele L. Landis, "Let Me Next Time Be "Tried by Fire": Disaster Relief and the Origins of the 
American Welfare State 1789-1874," Northwestern University Law Review, vol. 92, no. 3 (1998), 
p. 971. 

P.L. 81-875. 

Landis, p. 971. 

Ibid., p. 973. 

Ibid., p. 997. 

Ibid. 

' Ibid. 
Ibid., p. 977. 

' Ibid., p. 982. 
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In January 18, 1827, Congress provided disaster relief in the amount of 
$20,000 ($343,687 in 2006 dollars) for the victims in Alexandria, Virginia 
who suffered property loss or damage from a fire;" and 
In 1874, Congress passed an Act to provide disaster relief for persons 
suffering from flooding of the Mississippi River in the amount of $190,000 
($3,086,7 15 in 2006 dollars);" 

Federal Disaster Relief: 1875 - 1988 

The attached portion of the Congressional Record (Appendix B) provides a list of acts 
of Congress that awarded federal disaster assistance to states, regional areas, and 
m~nicipalities.'~ The list in the congressional record covers the time frame of 1803 to 1950. 
There does not appear to be any comprehensive list of acts for the time period of 1950 to 
1988. Some acts of interest in the congressional record include: 

In 1897, Congress passed an Act to provide $200,000 ($4,67 1,855 in 2006 
dollars) for the purchase, transportation, and distribution of subsistence 
stores for destitute persons in mining regions of Alaska. The Act also 
authorized use of the Army and purchase of reindeer;13 
In 1906, Congress passed an Act to provide $2,500,000 ($54,096,444 in 
2006 dollars) for the purchase and issue of subsistence, quartermaster's and 
medical supplies for sufferers from the San Francisco earthquake and fire;I4 
In 1909, Congress passed an Act to provide $800,000 ($17,316,611 in 2006 
dollars) for the procurement and distribution of provisions, clothing, 
medicines, etc., for suffering and destitute people of Italy affected by the 
Messina earthquake;" and 
In 1937, Congress passed an Act to provide emergency relief for health and 
sanitation activities in areas recently stricken by floods;16 

Federal Disaster Relief: 1989 - 2006 

The tables in Appendix C provide information on the appropriations enacted by 
Congress following catastrophic events from 1989 through 2006. The intended use of finds 
may provide some insight into the types of activities where federal disaster assistance was 
provided. These include, among others, assistance for medical costs, general disaster relief 

l o  Ibid., p. 969. 

' I  Ibid., p. 975. 

l 2  Permanent bound volume: House debate, Congressional Record, vol. 96 , part 9 (Aug. 7, 1950), 
pp. 1 1900-1 1902. 

l 3  Ibid., p. 11900. 

l 4  Ibid. 

l 5  Ibid., p. 11901. 
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as set forth in Stafford Act provisions, and disaster planning activities.17 Appendix C 
provides details on appropriations by federal agency. Although attached hereto in response 
to your request, CRS may distribute any or all portions ofAppendix C to other congressional 
requesters. The attached CRS report Emergency Supplemental Appropriations Legislation 
for Disaster Assistance: Summary Data, FYI 989 to FY2007 (Appendix D)  summarizes total 
appropriations for disaster relief provided to victims of Hurricanes Rita, Wilma, and Katrina. 

I trust that this information meets your needs. If you have any questions, or if I can be 
of further assistance, please do not hesitate to call me at (202) 707-9569. 

" 42 U.S.C. 55121-5207 
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92:967 (1998) Disaster Relief and the American WeIfare State 

ticle seeks to explain through an examination of the social and legal history 
of disaster relief in the early American state. 

Although the category "disaster" at first may seem unproblematic, I 
suggest that we should see its definition and boundaries as precisely what is 
at stake in many contests over the allocation of federal resources. There- 
fore, rather than offering a formal typology of events or a definition of "dis- 
aster,'"' I attempt to breach the intuitive distinction between losses caused 
by natural disasters and other sorts of needs. When the boundary between 
disaster relief and poor relief is elided, at its root lie not discrete events such 
as earthquakes or floods, but moral judgments about the blameworthiness of 
the claimants-ascriptions of fault and fate. 

To rely upon a formal definition of disaster, therefore, is to answer the 
question prior to the inquiry. In this Article, I argue that it is the very abil- 
ity of claimants to narrate themselves as the morally blameless victims of a 
sudden catastrophe-a disaster-that has largely determined the success or 
failure of a given claim?' 

In fact, we cannot intuit the meaning of disaster; the contours of this 
category are hotly disputed?2 We cannot even rely upon perceptions of 
causation-the "Act of God"'-as a useful divining rod, either by common 
sense or by Act of Congress. The facts of what we have come to consider 
disasters rarely permit separation of causation into neat categories caused 

'O In contrast to other authors and at the risk of appearing evasive, I do not attempt a formal "defini- 
tion" of disaster in this Article. See, e.5, KAI T. ERIKSON, EVERYTHING IN ITS PATH: D E S T R U ~ O N  OF 
COMMlMlW IN THE BUFFALO CREEK FLOOD 146 (1976) (those events that cause trauma to the social 
and famifiaf networks of a community); Charles E. Fritz, Disaster, in CONTEMPORARY SOCIAL 
PROBLEMS: AN INTRODUCTION TO THE SOCIOLOGY OF DEVIANT BEHAVIOR AND SOCIAL 
D~SORGANIZATION 651,655 (Robert K. Merton & Robert A. Nisbet eds., 1961) ("an event, concentrated 
in time and space, in which a society, or a relatively self-sufficient subdivision of a society, undergoes 
severe danger and incurs such losses to its members and physical appurtenances that the social structure 
is disrupted and the fulfillment of all or some of the essential functions of the society is prevented"). As 
Professor Levmore observes, "a theory of disaster relief must suffer immediately from the problem of 
defining disaster!' Levmore, supra note 21, at 32. I avoid this difficulty by focusing attention on how 
actors define "disaster," and on how their defining is linked to other social processes. 

'' It is interesting to note that the elements of eecompassionl~ or "pity" in literature are similar in 
structure to the successfi~l narratives of disaster victims. Professor Nussbaum argues that compassion is 
elicited in Greek tragedy through the manipulation of stories containing a misfortune that is (1) large; (2) 
not the fault or beyond the fault of the victim; and (3) generalized enough to present the observer with 
the possibility of identification with the victim. See Martha Nussbaum, Compassion: 23e Basic Social 
Emotion, 13 SOC. PHIL. & POL'Y 27 (1996). For an excellent recent empirical treatment of the relation 
between moral blameworthiness and the elicitation of "sympathy" for various plights, see CANDACE 
CLARK, MISERY AND COMPANY 81-127 (1997). Tellingly, Clark found that a scenario involving victims 
of a hunicane elicited, compared to any other hardship, the most sympathy from survey respondents. Id. 
at 53. 
'' Erikson argues that claimants react differently to losses caused by an obvious tortfeasor and those 

attributed to God. However, he does not offer any way of distinguishing between the two. See KAI 
ERIKSON, A NEW SPECIES OF TROUBLE: EXPLORATIONS IN DISASTER, TRAUMA, AND COMMUNITY 141 - 
43 (1994). 
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within the recent discourse over the "end of welfare as we know it.'"' 
Much has been written about the move to dismantle needs-based assistance 
programs initiated during the New Deal, such as Aid to Families with De- 
pendent Children? Not all federal assistance to poor people has been re- 
duced, however. In fact, certain federal subsidies for needy and destitute 
beneficiaries who have lost out in a "disaster" have increased2' at the very 
same time that an astonishingly similar array of human needs are attributed 
to the moral failures of the claimants and left to their "personal responsibil- 
ity" to ameli~rate.~~ It is this contrast, based upon stories about the relative 
moral blameworthiness of the needy for their own lot in life:' that this Ar- 

25 BILL CLINTON & AL GORE, P U ~ I N G  PEOPLE FIRST 165 (1992). This campaign promise was 
widely reported and alternately welcomed and criticized. See, ag., And Now, Welfare RRefom, WASH. 
POST, June 12, 1994, at C6; Harry Berkowitz, Ready, Set, Attack: First GOP A h  Criticize Clinton's 
Policies, NEWSDAY, Apr. 9,1996, at A19. 

26 See Mark N. Aaronson, Scapegoating the Poor: Welfare Rgorm AN Over Again and the Under- 
mining of Democratic Citizenship, 7 HASTMGS WOMEN'S L.J. 213,228-51 (1996); Catherine R Albis- 
ton & Laura Beth Nielsen, Welfare Queens and Other Fairy Tales: Welfare Refonn and 
Unconstitutional Reproductive Controls, 38 How. L.J. 473 (1995); Laura Beth Nielson, What's Not So 
New About Welfre Reform, 10 BERKELEY WOMEN'S L.J. 163 (1995); Lucie E. White, On the "Consen- 
sus" to End Welfae: m e r e  are the Women S Voices?, 26 CONN. L. REV. 843 (1994); Lucie White, 
Searching for the Logic Behind Welfare Reform, 6 U.C.L.A. WOMEN'S L.J. 427 (1996); Lou Cannon, 
Clinton Again Sacr~pces Principle to Politics With Welfare Bill, SEATTLE POST-INTELLIGENCER, Aug. 
5, 1996, at A5; Don't Call it Reform, COURIER-J. (Louisville, KY), July 26, 1996, at 10k, Bob Herbert, 
Welfare Refonn Brutalizes Poor, N.Y. TIMES, July 26, 1996, at A26; Michele Landis, 27re End of Com- 
passion as We h o w  It, LEGAL TIMES, Aug. 5, 1996, at 21; Frances Fox Piven, 27re astern is Not the 
Source, Opinion, N.Y. TIMES, Aug. 8,1996, at A16. 

27 Disaster relief appropriations have increased dramatically in recent years, engendering some 
criticism from commentators concerned with moral hazard. See, ag., Charles T. Griffith, f ie National 
Flood Insurance Program: Unattained Purposes, Liability in Contract, and Takings, 35 WM. & MARY 
L. REV. 727, 737 (1994); Jonathan Rauch, Penniesfrom Heaven, 1992 NAT'L J. 2299,2300; Richard 
Reeves, Hurricanes, Earthquake$ and Flood%: If People Wmt to Build n e i r  Houses in Dangerous 
Places, Why Should the Rest of Us Pay When Disaster Strikes?, 26 WASH. MONTHLY 10, 12 (1994). 

28 See Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104- 
193, I10 Stat. 2105 (1996). The conservative commentator William Bennett advocated ending welfare 
entirely in order to "declare that the federal government will no longer subsidize irresponsible social be- 
havior." William J. Bennett, m e  Best Weljhre Refom: EndZt, WASH. POST, Mar. 30,1994, at A19. 

29 American relief efforts have historically sorted the poor by their relative moral worth. See, e.g., 
HERBERT GANS, THE WAR AGAINST THE POOR: THE UNDERCLASS AND ANTIPOVERTY P0LlCY 1-5 
(1 995); LINDA GORDON, PITIED BUT NOT ENTITLED: SINGLE MOTHERS AND THE HISTORY OF WELFARE 
1890-1935. at 1-35 (1994); JOEL F. HANDLER & YEHESKEL HASENFELD, THE MORAL CONSTRUCTION 
OF POVERTY 40-1 10 (1 991 ); Jacobus tenBroek, California S Dual System of Family Law, 16 STAN. L. 
REV. 257 (1 964). Gans argues that the use of the term "underclass" reinforces punitive welfare polices 
designed to sanction people who are thought to be at fault for their own deprivation through their reck- 
less or irresponsible behavior. GANS, supra, at 2. However, "disaster" victims have almost entirely es- 
caped any serious scrutiny as the indigent recipients of large, long-standing federal transfer payments 
and consequently have been considered outside this moral and theoretical framework One notable ex- 
ception is FRANCES FOX PIVEN & RICHARD CLOWARD, REGULATING THE POOR: THE FUNCTIONS OF 
PUBLIC WELFARE 47 (1972), which points out that "federal aid was . . . given in cases of disasters such 
as floods and drought, but not for the disaster of unemployment." Id. 
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gr~und.'~ The next day, a bill for the relief of those who lost property in the 
conflagration was introduced in the ~ o u s e . ' ~  As the epigraph to this Article 
informs us, Isaac Pool bitterly denounced the proposal to assist the victims 
of the fire.'' Poor, impoverished Pool could not decipher the logic by 
which Congress denied his claim even as it provided $20,000 for the 
bumed-out population of ~lexandria." 

In this Article, I argue that it is precisely this logic, so opaque to Isaac 
Pool in 1827, that lies at the heart of the American response to need-a  re- 
sponse that historically has privileged certain desperations while abandon- 
ing others. The key to understanding both historical and contemporary 
patterns of American social welfare legislation, policy, spending, and juris- 
prudence is found not in the New ~ e a l : ~  nor even in the system of pensions 
adopted following the Civil w d 3  Rather, the origin of the American wel- 
fare state is found in the narratives of blame and fate that surfaced origi- 
nally in eighteenth- and early nineteenth-century contests over "disaster" 
re~ief? 

This entrenched American preference for the sympathetic treatment of 
certain sorts of pIights over others has a particular contemporary resonance 

l8 See id. at 747. 
l9 See id. at 752. 
20 See id. at 754. 

See An Act for the relief of indigent sufferers by the fire at Alexandria, ch. 3,6 Stat. 356 (1827). 
It may be tempting to account for this disparate treatment with reference to the fact that Alexandria resi- 
dents constituted a geomphic "interest groupys while Pool did not. See Saul Levmore, Coalitions and 
Quakes: Disaster Relief and Its Prevention, 3 U .  CHI. ROUNDTABLE 1,4-6 (1996). However, interest 
group theory does not offer much assistance in understanding the mechanism by which Congress distin- 
guishes among highly similar claims for disaster relief. Many geographically discrete and well- 
organized groups were denied relief while hundreds of individuals received assistance during this pe- 
riod. See, ag., An Act for the Relief of Joseph Forrest, ch. 34,6 Stat. 323 (1825) (indemnifying loss of 
schooner); H.R. REP. NO. 15-177, at 1 (1818) (requesting relief due to distress caused by the War of 
1812 for the residents of the Niagara frontier). See also infra notes 102-1 1 and accompanying text. 

22 See, eg., THEDA SKOCPOL, PROTEC~ING SOLDIERS AND MOTHERS 4-10 (1992). 
* See iri. at 102-50; Barbara J. Nelson, The Gender, Race, and Class Origins of Early Welfare Pol- 

icy and the Welfare State: A Comparison of Worhmen 's Compensation and Mothers' Aid, in WOMEN, 
POLmCS, AND CHANGE 413-17 (Louise N. Tilly & Patricia Gurin eds., 1990). Recently, Laura Jensen 
extended the reach of this line of scholarship by examining the history of federal pensions for Revolu- 
tionary War veterans. Jensen concludes that Congress adopted a policy of "selective entit1ementY in 
which claimants were distinguished by their moral worth relative to others. See Laura S. Jensen, The 
Early American Origins of Entitlements, 10 SWD. AM. POL. DM. 364-65 (1996). 
" It may be that scholars of the American welfare state, in focusing upon the role of class as the 

primary explanation for the relative generosity of national pension systems, have overlooked the under- 
lying structure of disaster-based relief. See, eg., ANNA SHOLA ORLOFF, THE POLITICS OF PENSIONS: A 
COMPARATIVE ANALYSIS OF BRITAIN, CANADA, AND THE UNITED STATES, 1880-1940 (1993); 
SKOCPOL, supra note 22; Edwin Amenta & Theda Skocpol, Taking Exception: Etplaining the Distinct- 
iveness of American Public Policies in the Last Centuly, in THE COMPARATIVE HISTORY OF PUBLIC 
POLICY 292-333 (Frances G. Castles ed., 1989); Theda Skocpol & John Ikenbeny, The Political For- 
mation of the American Welfare State in Historical and Comparative Perspective, in 6 COMPARATIVE 
SOCIAL RESEARCH: THE WELFARE STATE 87-148 (Richard F. Tomasson ed., 1983). 
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tained by mortgaging his farm.' Because the trial dragged on for over a 
year and a half, he was forced to give up his command as a shipmaster with 
nearly twenty years e~perience.~ Unable to find employment, and unable to 
support his family, he nevertheless was forced by the size of his bond and 
the order of the court to remain ashore and attend the trial, over 200 miles 
ftom his home in Edgecombe, ~ a i n e . ~  

The loss of his job was devastating. For several years, Pool found 
work only temporarily in short runs along the coast.' Although previously a 
man of some means, he could not support his family, went into debt, lost his 
farm, became "greatly embarrassed, and his family reduced to great dis- 
tress."g 

Ruined, Pool applied to Congress for relief in 1824." Although he had 
received reimbursement for his travel expenses, he was left destitute by his 
loss of employment as a result of the attack and trial. He asked Congress to 
indemnify his losses, which totaled $1,562.50." 

The House Committee assigned to evaluate Pool's claim in 1824 rec- 
ommended against payment. In 1826, Pool returned to Congress and again 
petitioned for indemnification of his 10~s . '~  This time, the Committee re- 
ported a bill for his relief.13 Pool's claim nevertheless was denied on the 
floor of the House, in part due to fears of creating a precedent for relief in 
cases of hardship on witnesses.I4 In addition, several Representatives ar- 
gued that the terms of Pool's contract with the owner of the Evergreen re- 
quired that he exert himself to save the ship and cargo.'' Furthermore, it 
was later pointed out that he had knowingly entered pirate-infested waters. 
The Representatives reasoned that Pool's unemployment was attributable 
not to events outside of his control but to the terms of his employment, 
which he entered voluntarily. No charity could be given by the House de- 
spite the fact that he and his family had been "reduced to straits."16 

The following year, the case of Isaac Pool was resurrected on the floor 
of the House, not regarding his own claim, but in opposition to another re- 
lief bi11.I7 On January 18, 1827, Alexandria, Virginia burned to the 

See id. at 4-5. 
See id. at 5. 
' See id.; H.R REP. NO. 19-37, at 1 (1 826). 
8 See H.R REP. NO. 18-2, at 4. 

H.R REP. NO. 19-37, at 2. 
'O See H.R REP. NO. 18-2. 

See id. at 4. 
l2 See H.R REP. NO. 19-37. 
" See id. 
l4 See 2 CONG. DEB. 1764 (1826). 
IS See id. 
l6 Id. at 1763. 
l7 See id. at 754. 
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"LET ME NEXT TIME BE 'TRIIED BY FIRE"': 
DISASTER RELIEF AND THE ORIGINS OF THE 
AMERICAN WELFARE STATE 1789-1874 

Michele L. Landis * 

I applied to Congress for reliej but instead of bread I received a stone. My 
case was admitted to be a hard one, but it was said not to be harder than oth- 
ers had to submit to, and that, to grant me relief would be 'opening a door,' 
and 'establishing a dangerous precedent. ' But I am unable to see why it would 
be opening a wider door, or establishing a more dangerous precedent, to re- 
lieve distress incurred by acts of pirates and Govemmenfs, than that incurred 
by an act of Providence. . . . If so, let me next time be 'tried by fire.' Be just 
before you are generous. ' 

In August, 1821, Isaac Pool, captain of the schooner Evergreen, was 
engaged in the West Indian trade when his ship was captured by pirates.2 
The attackers confined Pool and his crew, placed a prize crew on board, and 
ordered the Evergreen to a port in the West Indies3 After five days, Pool 
successfully-and by all accounts heroically-led his crew in recapturing 
the Evergreen and sailed into Boston Harbor. There, on September 22, 
1821, he delivered the pirates into the custody of the U.S. Marshal for the 
District of ~assachusetts; 

Pool was then called as a witness in the criminal trial of the pirates and 
required to pay a recognizance bond of six hundred dollars, which he ob- 

Q1998 By Michele L. Landis 
* J.D., Northwestern University School of Law, 1998; Ph.D. student, Northwestern University De- 

partment of Sociology; law clerk to Hon. Stephen Reinhardt, 1998-99. This Article is based upon the 
author's dissertation research, and the guidance, support, and assistance by members of her thesis com- 
mittee is gratefully acknowledged, in particular Arthur L. Stinchcornbe, Martha C. Nussbaum, Martha 
A. Fineman, and Saul Levmore. The author also gratefully acknowledges the invaluable assistance of 
Jane E. Larson and Kenneth W. Dauber, as well as the insightful comments of Pegeen Bassett, Bruce 
Carmthers, Elizabeth Dominik, Carol Heimer, Thomas Merrill, Elizabeth Mertz, Robert Nelson, Alan 
Schnaiberg, Susan Silbey, Cass Sunstein, and the participants at the 1997 Annual Meeting of the Law & 
Society Association, particularly Estelle Lau, Austin Sarat, and Rayrnan Solomon. 

' 3 CONG. DEB. 754 (1 827) (statement of Rep. Herrick) (quoting fmm speech of Isaac Pool). 
See COMM. ON CLAIMS, REPORT ON THE PETITION OF ISAAC POOL, H.R REP. NO. 18-2, at 3 

(1 824) (letter from Isaac Pool to U.S. Congress). 
See 2 CONG. DEB. 1763 (1826). 
SeeH.R REP. NO. 18-2, at 3. 
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by God, a tortfeasor, or an a~cident?~ Implicitly recognizing this problem, 
no legislative distinction has ever been made between Acts of God and acts 
of man in providing disaster relief." Moreover, it may never be possible to 
entirely eliminate human agency as a cause, because hazard mitigation is 
increasingly possible, and in some instances requiredn3' 

In this Article, I demonstrate that appeals for the relief of events char- 
acterized as disasters were the earliest successful arguments for direct fed- 
eral relief of deprivation among the general population. The contempor S understanding is that a strictly interpreted and enforced Spending Clause 
barred federal welfare spending prior to the New ~ e a 1 . ~ ~  I use historical 
evidence to document that during the period from 1789 to 1874, the Con- 
stitution provided no serious impediment to the development of disaster re- 
lief into the first sustained, organized social welfare program of the federal 
government. The American experience of disaster relief consequently in- 
formed the terms for later federal social welfare spending and policy, in- 
cluding the particular form taken by the recent debate over its demise. 

33 The famous case of the Buffalo Creek flood is instructive in this regard: it was hotly contested 
whether the flood was caused by too much rain sent by God (as the Pittston Company maintained) or 
negligent dam construction (according to everyone else). See GERALD M. STERN, THE BUFFALO CREEK 
DISASTER 10-16 (1976). The drought of 1930 presented a harder case in that both Hoover and the Red 
Cross had difficulty deciding whether it was bad credit, bad farming, or bad weather that caused South- 
em starvation. See NAN E. WOODRUFF, AS RARE AS RAIN: FEDERAL RELIEF IN - GREAT SOUTHERN 
DROUGHT OF 1930-31, at 18,48-51 (1 985). 

34 Neither historic nor contemporary disaster relief legislation make any distinction favoring "Acts 
of God." See 6 Op. Off. Legal Counsel 708,711-12 (1982) ("It is apparent. . . that man-made disasters 
have been covered for as long as there has been specific disaster legislation."). The opinion also notes 
that of the hundreds of separate congressional authorizations for disaster relief prior to the adoption of 
comprehensive disaster legislation in 1950, over half were for man-made catastrophes. Id. at 716 n.5. 
Similarly, the Stafford Act defines a major disaster to include events "regardless of cause, any fire, 
flood, or explosion," and also defines a separate category of "emergency*' which can be declared entirely 
in the discretion of the President, also without regard to cause. See Robert T. Stafhrd Disaster Relief 
and Emergency Assistance Act, 42 U.S.C. 9 5122 (1994). 

35 See, eg., Earthquake Hazards Reduction Act of 1977,42 U.S.C. 5 7701,7704 (1988); FEMA, 
REP. TO THE STEENNG COMM. NAT'L PERFORMANCE REV., PHASE 11 9 (March 23, 1995) (proposing 
that local and state governments require mitigation through the use of land use regulations as a condition 
of receiving fedet-dl disaster relief, and that all purchasers obtain multi-hazard insurance in order to 
qualify for a federally-backed mortgage). 

36 See U.S. CONST. art. I, 8, cl. 1. 
37 See United States v. Butler, 297 U.S. 1,63-67 (1936); DAVID P. CURRIE, THE C O N S F I ~ O N  IN 

m SUPREME COURT: THE SECOND C ~ R Y  1888-1986, at 227-31 (1990). Professor Cume argues 
that Congress did not grant disaster relief to Savannah, Georgia in 1796 due to constitutional concerns 
about the scope of its authority under the Spending Clause to relieve deprivation thought to be local 
rather than national in scope. Id. at 228 n.127. He asserts that this conservative view determined ques- 
tions of relief up to the Butler decision and the New Deal. However, Professor Cunie apparently fails to 
consider over two hundred other cases prior to 1937 in which Congress did grant relief for disasters that 
were 'local" rather than "general," including several in the same year as the Savannah fire. Further- 
more, with respect to Savannah, it appears that Congress was much more concerned about setting a 
"dangerous precedent," and with the problem of moral hazard than with the Constitution. See infra 
notes 296-315 and accompanying text. 
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The following Part of this Article explores the scope of disaster relief 
between 1789 and 1874, including its social, legal, ideological, and political 
roots. Part III examines the history of congressional action on disaster re- 
lief in more detail, arguing that although the Spending Clause did not con- 
stitute a bar to federal spending for the relief of certain needs, there were 
other salient concerns that affected appropriation decisions, chiefly a curi- 
ous obsession with precedent and an attention to the relative moral blame- 
worthiness of claimants. In Part IV, I argue that narratives of disaster relief 
have dominated the American discourse and direction of social welfare 
policy, obstructing the formation of a framework for social welfare spend- 
ing based upon need rather than fault. Finally, I conclude that disaster relief 
policy formed a crucial part of the scaffolding ova which New Deal social 
welfare discourses and policies eventually were constructed. 

II. ORIGINS 
Who would true valor see, 
Let him come hither; 
One here will constant be, 
Come wind, come weather. 
There's no discouragement 
Shall make him once relent 
His first avow 'd intent 
To be apilgrim?' 

One of the earliest European experiences in North America was disas- 
ter. Besting hostile elements, including hostile indigenous residents, 
formed part of the Puritan identity. So it should not strike us as altogether 
surprising that many of the first appropriations made by the new Congress 
of the United States were for the relief of distress caused by various events 
characterized as calamito~s?~ From our modern vantage point, in which 

38 JOHN BUNYON, THE PILGRIM'S PROGRESS 8 (1678). 
j9 Although no particular set or class of events was consistently considered a "disastd' or "calam- 

ity," see supra notes 30-35 and accompanying text, certain events, such as fires and floods, were often 
(but by no means always) relieved. See, e.g., An Act for the relief of Thomas Jenkins & Company, ch. 
20,6 Stat 2 (1790) (remission of duties on goods destroyed by storm); An Act for the relief of John 
Stewart and John Davidson, ch. 37,6 Stat 3 (1790) (remission of duties on salt destroyed by flood). 
This has less to do vzith the physical nature of the event than with the importance of precedent, see t'nfia 
subpart III.C., and the relative ability of the claimants to elicit sympathy. See infia subpart 1II.D. Other 
man-made events such as revolutions, wars, and riots were also repeatedly relieved. See, eg., An Act 
providing for the relief of the inhabitants of S t  Domingo, resident within the United States, as may be 
found in vmnt of support, ch. 2, 6 Stat 13 (1794) (providing $15,000 for the relief of white planters 
fleeing the slave insurrection and French revolution on the island of S t  Dorningo, now Haiti); An Act to 
provide some present relief to the officers of government and other citizens who have suffered in their 
property by the insurgents in the western counties of Pennsylvania, ch. 33,6 Stat. 20 (1795) (indernnifi- 
cation and relief for citizens who lost property in the Whiskey Rebellion). 
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disaster relief has grown into a Byzantine empire of grants, loans; and sub- 
sidies? and every flood is on the fiont page:' it seems obvious-even 
boring-that the third Congress issued direct relief for no fewer than eight 
disasters4* and debated three others!3 If, however, we locate these appro- 
priations in their historical context, they become more interesting. 

40 Current federal disaster relief is governed primarily by the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act, 42 U.S.C. 5 5141 (1994), which provides for direct federal relief to state and 
Iocal governments, see 42 U.S.C. 88 5170(a)-5170(b), as well as to individuals, see 42 U.S.C. 8 5178. 
Since 1978, this aid has been administered by the Federal Emergency Management Agency (FEMA). 
Reorganization Plan No. 3,43 Fed. Reg. 41,943, 92 Stat. 3788 (1978). In addition, numerous federal 
agencies provide their own disaster programs, some of which are either administered or coordinated by 
FEMA: the Small Business Administration provides low interest loans, most of which are forgiven if the 
funds are used to repair disaster damage, see 15 U.S.C. 5 636(b) (1969); Shanahan v. Commissioner of 
Internal Revenue, 63 T.C. 21,26 (1974); the National Flood Insurance Administration provides feder- 
ally subsidized flood insurance, see 42 U.S.C. 88 4001-4128; the Department of Housing and Urban 
Development (HUD) provides free emergency housing for up to 18 months, see 42 U.S.C. 8 5174; a 
special federally funded extension of unemployment benefits for six months (or longer, in the discretion 
of the President), see 42 U.S.C. 5 5177; special food stamps which waive the eligibility criteria and the 
nonnal application procedures, see 42 U.S.C. 5 5179; distribution of surplus food regardless of income 
eligibility, see 42 U.S.C. 5 5180; other agencies provide legal assistance, see 42 U.S.C. 8 5182, crisis, 
and other psychological counseling, see 42 U.S.C. 5 5183, and relocation/mortgage assistance, see 42 
U.S.C. 5 51 81. In addition, the Red Cross, a quasi-governmental agency, provides its own menu of 
services and direct relief. See 42 U.S.C. 5 5147(b). Farmers have an additional source of disaster relief 
from the Farmers' Home Administration (FrnHA), including loan forgiveness, mortgage assistance, and 
other programs. See, e.g., 7 U.S.C. 5 198 1 a (loan deferments for disaster area farms); 7 U.S.C. 4 196 1 
(national disaster emergency farm loans). 

4 1 See. ag.. Ted Cohen, Victims of Flood Begin to Recover With Help from Relief Center: About 
100 Families Have Taken Advantage of the Red Cross Service mered at the Ballpark, PORTLAND 
PRESS HERALD, Oct. 29, 1996, at 1; Residents Get No Relief for Flooding Problem, ST. LOUIS POST- 
DISPATCH, Oct. 31,1996, at 1. 

42 See An Act providing for the relief of such inhabitants of Saint Damingo, resident within the 
United States, as may be found in want of support, ch. 2,6 Stat. 13 (1 794), 3 ANNALS OF CONG. 169-73 
(1 796); Remission of duties on certain French vessels which had taken refuge in American ports in con- 
sequence of the negro insurrection at Hispaniola, 3 ANNALS OF CONG. app. 1 (1794); An Act for the re- 
mission of duties on eleven hogsheads of coffee which have been destroyed by fire, ch. 26, 6 Stat. 15 
(1794), 3 ANNALS OF CONG. 86, 91-92 (1794); An Act for the remission of duties on certain distilled 
spirits destroyed by fire, ch. 53,6 Stat. 17 (1794), 3 ANNALS OF CONG. 767 (1794); Taylor & Harvey's 
Claims for remission of duties on rum, sugar, and coffee lost in fire in Newbern, North Carolina, 3 
AMJALS OF CONG. 988-89 (1 794), 3 AMERICAN STATE PAPERS (Finance) No. 73 (1794); An Act for the 
remission of tonnage duties on certain French Vessels ch. 14,6 Stat 18 (1795); An Act to provide some 
present relief to the officers of government and other citizens who have suffered in their property by the 
insurgents in the western counties of Pennsylvania, ch. 33,6 Stat. 20 (1794). 

43 Three petitions for disaster relief were tabled during the third Congress, although none was di- 
rectly denied. 3 ANNALS OF COW. at 614-15, 689-95 (tabled a bill to indemnify losses due to British 
depredations); 9 AMERICAN STATE PAPERS (Claims) No. 39 (1794) (Committee considering the petition 
for the relief of Revolutionary War losses of William Dewees for damages by American troops to his 
estate in Valley Forge failed to report a bill); 3 ANNALS OF CONG. 988-89 (tabled petition for refund of 
duties paid on goods destroyed by fire). In the last cited case, Congress evidently became nervous that 
the relief granted earlier in the session had set a precedent and it tabled the motion so that it could "con- 
sider[] this practice." See id. at 990 (statement of Rep. Smith). 
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This Part first examines the constitutionality of these relief efforts, 
concluding that crabbed views of the Spending Clause that impeded other 
foxms of welfare spending44 did not diminish federal enthusiasm for reliev- 
ing disaster victims!' It then details the history of relief appropriations 
during the period 1789-1874, exploring both the sorts of claims presented to 
Congress and the manner in which relief was provided. Finally, it turns to 
an exploration of ideological factors that might help to explain the apparent 
conflict between enunciated constitutional principles and practices of fed- 
eral spending prior to the New Deal. 

A. Disaster Relief and the Historiography of the Spending Clause 
Contemporary legal historiography of the welfare state generally ac- 

cepts the notion that, prior to the New Deal, direct federal spending for the 
relief of distress was proscribed by a strict "Madisonian" view of the Con- 
stitution's Spending clause!' With the exception of a few narrowly defined 

Congress rejected attempts to obtain federal relief for the unemployed urban poor numerous times 
during the depressions of 1893-94,1914, and 1921 because their situation was said to be altogether dif- 
ferent fiom that of disaster sufferers. See PIVEN & CLOIYARD, supra note 29, at 47. In 1874, Repre- 
sentative Cox of New York objected on the floor of the House to a bill to provide $190,000 for the relief 
of poverty caused by flooding along the Mississippi River, saying "I think this bill is a little outside the 
scope of our legislation. Why do we not assist the forty thousand suffering and starving poor in the city 
ofNew York?" 2 CONG. REC. 3151 (1874). However, the flood relief bill passed easily. See An Act to 
provide for the relief of the persons suffering fiom the overflow of the lower Mississippi River, ch. 160, 
18 Stat 34 (1874). See also An Act to enable the Secretary of War to carry out the act of April twenty- 
third, eighteen hundred and seventy-four, entitled "An Act to provide for the relief of the persons suf- 
fering from the overflow of the Mississippi River," and for other purposes, ch. 170,18 Stat 45 (1 874) 
(appropriating $190,000 and delegating administration of relief). 

45 See PIVEN & CLOWARD, supra note 29, at 47. 
46 U.S. CONST. art. I, 4 8, cl. 1. The notion of a historically narrow interpretation of this clause was 

famously articulated in Helvering v. Davis, 301 U.S. 619, 640 (1937). In Helvering, Justice Cardozo 
upheld the power of the federal government to enact the Social Security Act under the Spending Clause. 
He wrote that, "The conception of the spending power advocated by Hamilton and strongly reinforced 
by Story has prevailed over that of Madison. . . ." Id. Madison is understood to have argued that the 
Congress may only spend in the service of an enumerated power, while Hamilton argued that the power 
to tax and spend in the service of the "general welfare" constituted a separate congressional power. See 
United States v. Butler, 297 U.S. 1,66-67 (1936). Since Helvering, it has been commonly believed that 
Madison's view of the Spending Clause had prevailed prior to 1937, blocking appropriations for social 
welfare programs, such as the allocation of public lands for the care of the insane, vetoed by President 
Franklin Pierce in 1854. See Franklin Pierce, Veto Messages (1854), reprinted in 5 A COMPILATION OF 
THE MESSAGES AND PAPERS OF THE PRESIDENTS 1789-1897, at 247 (James D. Richardson ed., 1897). 
Similarly, appropriations for maternal and child health made under the Matemity Act, ch. 135,42 Stat 
224 (1921), were attacked by the Supreme Court as lying outside the scope of federal authority. See 
Massachusetts v. Mellon, 262 U.S. 447,482 (1923). The Court did not reach the issue of the spending 
power in Mellon, however, disposing of the case on the question of standing. Id at 480. See also Ed- 
ward S. Convin, n e  @ending Power of Congress-Apropos be Maternity Act, 36 HARv. L. REV. 548, 
551 (1 923). Although as Professor Corwin notes, there were many so-called "extraneous" spending 
projects, such as lighthouses, education, and other internal improvements, social welfare spending was 
thought to be purely a state and local responsibility. See Plvm & CLOWARD, supra note 29, at 46-47 & 
n.3; SKOCPOL, supra note 22, at 45 (athibuting responsibility for the lack of federal welfare policy prior 
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categories, such as Civil War veterans' American social welfare 
spending is thought to have been stunted by a narrow conception of federal 
responsibility that placed the burden for relief on states and private philan- 
thropy?* 

No lesser advocate of direct federal relief than Franklin Roosevelt un- 
derstood prior strict federal interpretations of the Spending Clause to im- 
pede direct federal welfare spending. Addressing the Congress in 1934, 
Roosevelt criticized the Supreme Court's interpretation, saying, "If, as our 
Constitution tells us, our Federal Government was established . . . 'to pro- 
mote the general welfare,' it is our plain duty to provide for that security 
upon which weIfare depends.'*' 

The previously ignored evidence of extensive disaster relief appropria- 
tion that I document in this ~rticle~O invites us to question this conventional 
explanation for the tardiness of the American welfare state." As this Part 

to the New Deal to narrow "interpretations of the U.S. Constitution'?. Recently, it has also been incor- 
rectly asserted that the federal government "shrank away" from disaster relief until the New Deal due to 
conservative interpretations of congressional power under the Spending Clause. David W. Sar, Helping 
Hands: Aid for Natural Disasrer Homeless vs. Aid for "Orinaiy Homeless", STAN. L. & PoL'Y W., 
Winter 1995-96, at 130. 

47 See SKOCPOL, supra note 22, at 7. 
48 See Steward Machine Co. v. Davis, 301 U.S. 548, 600-09 (1937) (h4cReynolds, J., dissenting). 

Justice McReynolds bolstered his view that the federal government lacked sufficient constitutional 
authority to engage in relief-giving by quoting at length from the veto message of FmkIin Pierce re- 
garding the land grants for indigent insane: "I can not find any authority in the Constitution for making 
the Federal Government the great almoner of public charity . . . To do so would . . . be con- to the 
letter and spirit of the Constitution and subversive of the whole theory upon which the Union of these 
States is founded." Id at 603. Herbert Hoover also believed that the Constitution proscnied direct fed- 
eral relief for the Depression, arguing that such efforts were purely the responsibility of states and 
charitable organizations. See President Herbert Hoover, Statement to Congress on Relief (Feb. 3, 1931), 
reprinted in RAY L. WILBUR & ARTHUR M. HYDE, THE HOOVER POLICIES 376 (1936). See ak0 
CURRE, supra note 37, at 227-28; Prvm & CLOWARD, supra note 29, at 55; WOODRUFF, supra note 33, 
at 40,86-87. 

49 Franklin D. Roosevelt, Residential Message to Congress (June 8, 1934), in 1 THE PUBLIC 
PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT 291 (Samuel I. Rosenman ed., 1938) [hereinafter 
ROOSEVELT PAPERS]. 

'O See infra subpart 1I.B.; Part 111. 
" Many scholars have attempted to explain why America lagged far behind other industrialized na- 

tions in adopting social insumce programs. See ORLOFF, supra note 24; SKOCPOL, supra note 22, at 
4-10,13; Amenta & Skocpol, supra note 24; Skocpol & Ikenbeny, supra note 24, at 143-44. See also 
LOUIS HARSZ, THE LIBERAL niADlTION IN AMERICA: AN iNlZRPRIXATlON OF AMERICAN POLITICAL 
THOUGHT SINCE THE REVOLUTION (1955) (arguing that the ideology of the American Revolution was 
that of ~ g g e d  individualism that resisted the adoption of social welfare provision); David Collier & 
Richard E. Messick, Prerequisiles Versus Dzjiision: Testing Alternative Explanations of Social Secriri& 
Adoption, 69 AM. POL. SCI. W. 1299,1309, 1313 (1975) (noting that the United States is a significant 
outlier in adopting social security in the 1930s). Professor Skocpol argues persuasively that although the 
United States never approximated a comprehensive western welfare state either before or after the New 
Deal, attention should be paid to patterns of social provision that, though not matched to the European 
framework, nonetheless constitute distinctly American approaches to social need. See SKOCPOL, supra 
note 22, at 7. In describing Civil War pensions and mother's pensions as the earliest forms of American 
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amply documents, even James Madison did not adhere to this post-New 
Deal account of scrooge-like Madisonian re~traint.'~ Instead, as President, 
Madison signed numerous relief bills appropriating millions of dollars in 
property indemnifications, cash assistance, and food and clothing distribu- 
tions?) As a member of the House in 1794, he supported a $15,000 grant of 
poor relief for the white rehgees fleeing St. Domingo following the slave 
revolution? Although disaster relief began in earnest during Hamilton's 

social provision, however, she may commit the very mistake she seeks to correct-missing the "roots 
and consequences of the earliest phases of modem American social politics:' Id Although disaster re- 
lief was generally not distributed in the fonn of a stipend (it sometimes was), it constituted a bureaucra- 
tized system of federal transfer payments, designed to improve the social welfare and ameliorate 
distress, outside the local poor relief system. It may be that the very longevity of disaster relief helps to 
explain its failure to previously provoke sustained scholarly interest Jensen notes the tendency of "his- 
torical-institutional" scholarship to ignore the pre-Reconstruction patterns of social provision as irrele- 
vant, and argues persuasively that the early relief practices of the American state '?influenced both the 
institutional development. . . and the shape of future U.S. social policy." Jensen, supra note 23, at 363. 

52 See Letter from James Madison, Secretary of State, to the House of Representatives (Jan. 25, 
1803), reprinted in 9 AMERICAN STATE PAPERS (Claims) No. 136 (1803). Madison recommended that 
the Congress indemnify the losses and relieve the financial distress of Tobias Lear, formerly the Com- 
mercial Agent of the United States in S t  Domingo, who lost properly and employment during the slave 
revolt of 1791-1794. Madison argued that the Congress should appropriate money for Lear because "the 
course of business to which [Lear's] office was expected to lead was cut off by a state of things alto- 
gether peculiar and unforeseen. . . ." Id. See infra note 338 and accompanying text. 

53 See, ag., An Act for the Relief of the Citizens of Venezuela, ch. 79,2 Stat 730 (1812) (providing 
$50,000 for the relief of those left destitute by both the earthquake and civil war); An Act for the relief 
of the inhabitants of the late county of New Madrid, in the Missouri territory, who suffered by earth- 
quakes, 13 ANNALS OF CONG. app. 1918-19 (1815) (providing for grants of free federal lands to replace 
any lands damaged by earthquake); An Act to authorize the payment for property lost, captured, or de- 
stroyed by the enemy, while in the military service of the United States, and for other purposes, ch. 40,3 
Stat 261 (1816) (indemnifjring most of the private property losses in the War of 1812), as amended by 
Act of March 3, 1817, ch. 110, 3 Stat 397-98 (1817) (extending the provisions of the Act of April 9, 
1816 to cover property lost in Indian depredations); An Act for the relief of certain Creek Indians, ch. 
68,6 Stat 191 (1817) (providing $85,000 to indemnifL the losses of 'Yiiendly" Creek Indians whose 
property was destroyed by "hostile" Creeks). 
" See 3 ANNALS OFCONG. 171-72 (1794). Although Madison expressed doubt about the measure's 

constitutionality, he supported the provision of ''charity" as he was sure his fellow legislators 'YeIt the 
warmest sympathy with the . . . sufferers." Id. Professor Cume correctly no& that Madison skirted 
addressing the extent of Congress's authority under the Spending Clause by proposing a compromise 
that subbacted part of the federal assistance to the refugees from American war debts owed to the 
French government See David P. Cume, The Constitution in Congress: The Third Congress, 1793- 
1795,63 U. CHI. L. REV. 1,25 (1996). The French government subsequently refused to permit the off- 
set, and the United States h d e d  the relief effort The scheme was later denounced during the debate 
over relief for the Savannah fire in 1796 as a subterfuge designed to "make the thing more palatable." 4 
ANNALS OF CONG. 1724 (1796). Moreover, Madison admitted during the debate over the S t  Domingo 
assistance that he was tom over whether to vote for the aid despite his reservations, saying that he "had 
not yet been able to resolve in his own mind" whether to refuse the aid on principle. Id. Professor Cur- 
rie likely overstates Madison's opposition to federal spending on relief. As Representative Clark re- 
proved Madison during the debate over S t  Domingo, Madison himself proposed that the federal 
government indemnifL all the losses of private American vessels to pirates. See 3 ANNALS OF CONG. 
171 (1794) (statement of Rep. Clark). Madison also supported the relief of Tobias Lear. See supra note 
52. 
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term as Treasury ~ecretary,"' it vastly expanded during the Re ublican ad- 
ministrations of Presidents .Te~erson?~ Madison, and Monroe? continuing 
unabated through the Civil War and ~econstruction." 

B. The First American ' ~ a e r v i n ~  poor '" 
Very early in the life of the federal government, requests began to pour 

into Congress for the relief of individual citizens who lacked sufficient re- 

" The Whiskey Rebellion was indemnified in 1795 at the urging of both Hamilton and Washington. 
See 3 ANNALS OF CONG. 995-1002 (1794); see also Letter from Alexander Hamilton to George Wash- 
ington (Aug. 5, 1794), in THE WHISKEY REBELLION: PAST AND PRESENT PERSPECTIVES 3 1-49 (Steven 
R. Boyd ed., 1985). 

s6 During debate over relief for a fire in New York in 1836, Senator Tyler noted that several relief 
bills had been "approved by Thomas Jefferson." This was enough to persuade Senator Tyler of the con- 
stitutionality of the relief. S ~ C O N G .  GLOBE, 24th Cong., 1st Sess. 102 (1836). 

57 Story noted the history of grants for "cities laboring under severe calamities," and the appropria- 
tion for both the fleeing slave-holders of S t  Domingo and the earthquake victims of Caracas, arguing 
that whatever Madison's philosophy on the Constitution, his practice had been to grant relief despite the 
lack of an enumerated power authorizing it. See 1 JOSEPH STORY, COMMENTARIES ON THE 
CON~~ITUTION OF THE UNITED STATES 727-28 (5th ed. 1891). 

'* See. eg., An Act to provide for the relief of suffering from the overflow bf the lower Mississippi 
River, ch. 1125, 18 Stat. 34 (1874); H-RJ. Res. 7,40th Cong., 15 Stat 246 (1868) (distribution of food 
through Freedmen's Bureau); H.RJ. Res. 17, 40th Cong., 15 Stat 24 (1867) (transmission of relief 
funds to the south); An Act for the Relief of Persons for Damages sustained by Reason of Depredations 
and Injuries by certain Bands of Sioux Indians, ch. 37, 12 Stat. 652 (1863); An Act for the relief of the 
sufferers by the fire in the city of New York, ch. 42, 5 Stat. 6 (1836); An Act for the relief of the indi- 
gent sufferers by the fire at Alexandria, ch. 3.6 Stat. 356 (1827). 
'' The distinction between deserving and undeserving poor is elaborated in MICHAEL B. K A n ,  THE 

UNDEsERVlNG POOR (1989). Katz argues that one of the primary boundary markers dividing the two 
was the able-bodied nature of the undeserving variety. The able-bodied poor tended toward "pauper- 
isman-the receipt of public relief, and were generally thought to be morally degenelate. Id. at 12-13. 
Doubtless, Katz is correct about the historical record, but how then are we to account for disaster re- 
l i e f a n  extensive form of public charity for the able-bodied? Poverty brought on by an event consid- 
ered a disaster did not throw suspicion on the moral character of its victims; indeed, it often elevated 
them to the status of heroes. See, eg., 3 CONG. DEB. 759 (1827) (statement of Rep. Carson) ("He had 
seen delicate females . . . throwing themselves into the ranks, and handing water till their dresses were 
stiffened with ice, and their limbs with the cold, and who refused to retire from their post, though re- 
peatedly urged to do so."). 

It is clearly possible to be the sort of person who can receive public relief and be able-bodied (or 
even have money in the bank), and not be considered a moral degenerate. See PNEN & CLOWARD, su- 
pra note 29, at 47 n.3 (disaster relief often was pressed by otherwise conservative farmers ready to 
"qualify their staunch belief in self-help in the face of acts of God"). Perhaps the boundary between de- 
serving and undeserving is less sharp than previousIy theorized. As with definitions of "disaster," supra 
note 30, the question of who is "deserving" is more or less what is at stake in contests over resources. 
Therefore, as Nancy Fraser points out, conflicts over needs often are established within a political dis- 
course that is "skewed in favor of. . . dominant social groups and . . . occlude. . . the fact that the means 
of public discourse themselves may be at issue in needs politics." Nancy Fraser, Talking About Needs: 
Interprerive Contests as Political Conflicts in Welfare state Societies, 99 ~THICS 291, 294 (1989). 
Contrasting claims for disaster relief with those for poor relief assist us in understanding Fraser's al- 
ready simple point: it is not merely the appropriation of the money that is politically contested, but also 
the characterization of the beneficiaries and their needs. Id. 
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sources to pay their debts or taxes.bO Congress handled these requests 
through the system of "private  bill^"^' introduced for the relief of the peti- 
tioner. The petitioner would prepare a request for relief in the form of a 
memorial or a petition to Congress, most often originating in the House. 
Bills usually were presented by the Representative from the petitioner's 
district!' Then, if the House did not immediately take up a relief request:3 
it would be referred to a committee, often the Committee on Claims, in 
which it would be considered and a report issued.@ The Congress then 
voted on whether to concur in the report of the Committee on the request, 
often deferrin to the judgment of its committees with respect to private 

#5 bills for relief. 
The earliest private bills for the relief of economic distress requested 

the refund of taxes and duties paid on imported merchandise destroyed or 
damaged prior to sale. Between 1789 and 1 80 1, there were sixteen such re- 
funds. In the few cases in which this sort of relief was denied, it was pri- 
marily because the committee determined that the petitioner was 
responsible for his situation, either by his actions or because he somehow 
assumed the risk of loss.66 

60 See LEONAIW D. WHITE, THE FEDERALISTS: A STUDY IN ADMINISTRATIVE HISTORY 1789-1 801, 
at 358 (1948) (noting that "[flrom the earliest days members of Congress tried to do justice to claimants 
whose cases before the Treasury were insufficient under the law but who, nevertheless, had good stand- 
ing before the conscience of the country''). 

6' Note, Private Bills in Congress, 79 9~.  L. REV. 1684 (1966). EarIy social welfare legislation, 
such as that for pensions and other relief were handled through the system of private law as claims on 
the resources of the federal government. See id at 1685. 

62 See id. at 1688. 
63 Although most relief bills were reported out of a committee, the sponsors characterized certain 

petitions as  too much of an emergency to permit the time required for the preparation of committee re- 
ports. See, eg., 3 CONG. DEB. 747 (1 827) (statement of Rep. Miner) ("mt was known to all the House 
that the City of Alexandria was at this moment burning. . . . He had, therefore, introduced the resolution 
with a view to meet their distressing condition as speedily as possible."). 

See, ag., Claims for Horses and Mules Lost in the Public Service, and for Whiskey and Gunpow- 
der Destroyed at Chicago, reprinted in 9 AMERICAN STATE PAPERS (Claims) No. 243 (1 813) (Report of 
Rep. Archer from the Committee of Claims on the petition for indemnification for property lost to In- 
dian depredations); Claim for Remission of Duty, reprinted in 9 AMERICAN STATE PAPERS (Claims) No. 
109, (1800) (Report of Rep. Harper from the Committee on Ways and Means on the petition of David 
Wiley for the remission of duties paid due to his losses from the "drying up of a spring from which his 
distillery was supplied with watefl. 

65 See Note, supra note 61, at 1691. 
66 See, ag., Remission of Duties, reprinled in 3 AMENCAN STATE PAPERS (Finance) No. 120 

(1798) (Report of Rep. Livingston of the Committee of Commerce and Manufactures on the petition of 
Nathaniel Cutter). Cutter imported merchandise into Boston and paid duties there, then attempted to 
transport the merchandise to the West Indies, where he was repeatedly captured by both the British and 
the French. He was not permitted by the leaders of the slave revolt on St. Domingo to unload his mer- 
chandise, and finally was forced to return to the United States, where he paid a second duty on the same 
goods. In recommending against Cutter's request for a refund, the Committee remarked that it could 
find "no good reason for relieving him against the consequences of a risk which every exporter ought to 
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Appropriations for the relief of persons who had suffered the loss of 
property or class status through no fault of their own were uncontroversial 
and popular.67 Tax remissions gave wa to direct federal reliefp8 indemni- 
fications of property damage and loss,8and food distribution?' Although 
doubts about the propriety of setting any precedent that might prove dan- 
gerous to the federal revenue resulted in the denial of some early requests:' 
the vast majority of claimants who success~lly portrayed themselves as the 
blameless victims of sudden calamity obtained federal funds to ameliorate 

calculate for himself." Id. For the relation between tort doctrines such as contributory negligence and 
disaster appropriations, see infa notes 173-88 and accompanying text. 

Both the Federalists and the Republicans supported the use of federal finds to relieve those who 
suffered sudden, unforeseeable losses through no fault of their own. Remission of Duties, Letter from 
Alexander Hamilton, Secretary of the Treasury, to the House of Representatives (Apr. 20, 1792), re- 
printed in 3 AMERICAN STATE PAPERS (Finance) No. 37 (1792) (recommending that Congress ''vest 
somewhere a power" to investigate the circumstances surrounding cases of the "affecting. . . calamity" 
of shipwreck and to adjust or remit duties according to the circumstances); Letter from James Madison, 
Secretary of State, to the House of Representatives (Jan. 25, 1803), reprinted in 9 AMERICAN STATE 
PAPERS (Claims) No. 136 (1803) (recommending relief for Tobias Lear, who was the disappointed 
United States' commercial agent at St Domingo at the time of the slave revolt). 

See An Act for the relief of the indigent sufferers by the fire at Alexandria, ch. 3, 6 Stat. 356 
(1 827); An Act for the Relief of the citizens of Venezuela, ch. 79,2 Stat. 730 (1 81 2); An Act authoriz- 
ing the payment of certain sums of money to the daughters of the late Count de Grasse, ch. 3,6 Stat. 31 
(1798) (paying a lifetime annuity of $400 to each of four daughters to relieve loss of plantation at St 
Domingo); An Act authorizing the payment of four thousand dollars for the use of the daughters of the 
late Count de Grasse, ch. 32,6 Stat. 19 (1795) (relieving loss of plantation at St. Domingo as a result of 
slave revolution); An Act pmviding for the relief of such of the inhabitants of Saint Dorningo, resident 
within the United States, as may be found in want of support, ch. 2,6 Stat. 13 (1794). 
'' See An Act for the relief of Joseph Fomest, ch. 34, 6 Stat. 323 (1825) (indemnifjing loss of 

schooner while delivering relief supplies to Caracas in 1812); An Act to authorize the payment for pmp- 
erty lost, captured, or destroyed by the enemy, while in the military service of the United States, and for 
other purposes, ch. 40,3 Stat 261 (1816); An Act for the relief of the inhabitants of the late county of 
New Madrid, in the Missouri temtory, who suffered by earthquakes, 13 ANNALS OF CONG. app. 1918- 
19 (1815) (providing for grants of free federal lands to replace any lands damaged by earthquake); An 
Act to pmvide some present relief to the officers of government and other citizens who have suffered in 
their property by the insurgents in the western counties of Pennsylvania, ch. 33,6 Stat. 20 (1795) (in- 
demnification and relief for citizens who lost pmperty in the Whiskey Rebellion). 

70 See H.R.J. RES. 1, 24th Cong. (1836) (enacted) (providing food to white settlers following the 
Seminole Wars in Florida). 

71 Relief was denied following a fire in Savannah, Georgia in 1796. See 4 ANNALS OF CONG. 171 1- 
27 (1796). Relief was also denied for claims flowing from the Revolutionary War. See, eg., Indemnity 
for Property Destroyed by the Enemy, reprinted in 9 AMERICAN STATE PAPERS (Claims) No. 39 (1794) 
(unfavorable report of the Committee on Claims regarding the petition of William Dewees for the de- 
struction of his estate, Valley Forge, Pennsylvania by the American encampment in the vn'nter of 1777). 
Many Revolutionary War claims, including this one, were eventually paid after relief payments made 
following the War of 1812 established a precedent requiring the payment of historical claims. See In- 
demnity for Pmperty Destroyed by the Enemy in 1777, reprinted in 9 AMERICAN STATE PAPERS 
(Claims) No. 349 (1 817). The Committee of Claims then reported that the petition of Sarah Dewees, the 
widow of William, should receive relief because her claim was "entirely within the scope" of the act for 
the relief of the War of 1812. 

Heinonline -- 92 Nw. U. L. Rev. 980 1997-1998 



92:967 (1998) Disaster Relief and the American Welfare State 

their dePrivationvn As with claims for tax relief, those denied direct relief 
generally were those the committee determined were to blame for their own 
hardship? including those who should have foreseen or prevented their 
losses in the first place. For example, relief was denied following a 1796 
fire in Savannah, Georgia due in part to fears that granting relief would cre- 
ate a moral hazard and leave "no occasion for insurance companies, nor any 
inducement to build with brick in preference to 

C. From Private to Public Relief 
Between 1794 and 1822, a dramatic shift occurred in patterns of con- 

gressional appropriations for relief. The system of private bills respecting 
named beneficiaries gradually was replaced by general relief bills that ap- 
propriated a large amount of money for the benefit of all persons fitting the 
eligibility criteria set forth in the bill-for instance, the merchants of New 
~ork? '  With this new form of relief, Congress delegated broad administra- 
tive authority to commissioners, appointed by the Congress and the Presi- 
dent, who were charged with investigating applicants and distributing 
federal aid.76 

See in.a subpart 1II.D. 
73 See, eg., Loan to John F. Amelung, reprinted in 3 AMERlCAN STATE PAPERS (Finance) No. 14 

(1790). The Committee on Manufactures repotted favorably on the petition of Amelung for relief in the 
form of a loan to his failing glass factory. The Committee noted that Amelung had recently suffered a 
loss by fire, and that "near five hundred persons depend on him for their daily subsistence." Id. The 
House denied relief, however, after concerns about his management of the business were raised: "[Ilt is 
acknowledged that E20,000 have been employed in the undertaking, and yet it is in danger of failing." 1 
ANNALS OF CONG. 1688 (1790) (statement of Rep. Smith). The fire was not mentioned in the House 
debate. 

The availability of fire insurance and increased understanding of the causes and prevention of fires 
led to holding uninsured petitioners responsible for their own losses. See, eg., Remission of Duties, re- 
printed in 3 AMERICAN STATE PAPERS (Finance) No. 241 (1806) (report of Rep. Crowninshield of the 
Committee of Commerce and Manufactures on the Petition of Elizabeth Peckham). The Committee de- 
termined that it was Peckham's husband's failure to insure his shipment of rum, lost when his boat sank 
in a violent storm, that caused the forfeiture of their farm. Even though the forfeiture left the widowed 
Peckham and her six children homeless, no precedent should be set for the relief of uninsured petitioners 
who lost goods in "fire, storms and . . . every accident or injury whatever." Id. 

It is interesting to note that the House considered and rejected a proposal to implement a system of 
federal fire insumce as early as 1794. See Insumce Against Loss By Fire, reprinted in 3 AMERICAN 
STATEPAPERS (Finance) No. 45 (1794) (report of Rep. Giles on the petition of William Frederick Ast). 
Ast submitted a "general plan of insurance against accidents by fire . . . in which all persons may insure 
all their houses, with the furniture and wearing apparel contained therein, their barns with the straw, 
grain, and hay. . . ." Part of the appeal of Astss plan, according to the report, was that it would relieve 
the government of the obligation to indemnify losses and remit duties. See id. On the subject of late 
eighteenth- and early nineteenth-century views of fire and insurance, see CAROL A. HEIMER, REACTIVE 
RISK AND RATIONAL ACTION: MANAGING MORAL HAZARD IN INSURANCE  CONTRA^ 49-90 (1985). 

74 4 ANNAIS OF CONG. 1712 (1796) (statement of Rep. Cooper). 
See hjra notes 77-81 and accompanying text 

76 See in@ notes 82-1 22 and accompanying text 
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upon the shoulder of the right sleeve . . . in open and visible manner, wear . . . 
a large Roman P. together with the first letter of the name of the . . . xlace 
whereof such poor person is an inhabitant, cut either in red or blue cloth.' 

Labor was a calling, perha s the only means of attainin grace. Be- 
cause work was a duty to GodF2 its refusal constituted sin." Although 
sudden deprivation was fated, impoverishment due to a lack of industry in- 
dicated moral failure, to be remediated in the workh~use. '~~ 

The treatment of the poor unemployed was governed by the Elizabe- 
than Poor Law, brought by the Puritans to Massachusetts ~ a ~ , ' ~ '  which 
viewed the jobless as the morally deficient "victims of their own vices."'46 
The law sought to protect the community fiom undesirable outsiders by 
making relief'a local responsibility, in part by establishing a minimum pe- 
riod of residency as a condition of assistance. In England, these "settle- 
ment" rules limited the mobility of the poor, and assured landholding gentry 
a supply of cheap agricultural labor during a period of industrialization and 
out-migration to urban factories. By 1795, the pressures of industrialization 
led to the relaxation of vagrancy laws. However, filing a petition for assis- 
tance under the Poor Law without establishing residency led to arrest and 
"removal" under settlement requirements of the Poor 

In North America, the Poor Law confronted a new set of events. In 
England, poor relief provided for displaced agricultural workers, '%bands of 
unemployed . . . vagrants and beggars . . . whose numbers and potential for 
civil disorder loomed frighteningly large."'" The American colonists, pri- 
marily agrarian and mercantile by occupation, attended to the risk of catas- 
trophe rather than worker revolt, and all felt themselves to be equally 
vulnerable to unanticipated contingency.14g People made suddenly poor by 

14' 3 Stats. at Large of Pa., 1682-1801 ch. 238 (1718). 
'42 See WEER, supra note 128, at 100-02. 
'43 See iri. at 175-77. 

See JUNE AXIN & HERMAN LEVTN, SOCIAL WELFARE: A HISTORY OF THE AMERICAN RESPONSE 
TO NEED 20-23 (1 982). 

14' Seeid. at 15-31. 
'46 Jacobus tenBroek, The Two Nations: Dgerential Mord Values in Welfare Law and Adminislra- 

tion, in CI~SIS AMERICAN I N S ~ O N S  350,353-54, (Jerome Skolnik & Elliot Currie eds., 1970); 
see Aaronson, supra note 26, at 220-23. 

14' See An Act for Relief of the Poor, 43 Elizabeth 1601; AXIN & LEm, supra note 144, at 15-20. 
'48 AXIN & LEVIN, supra note 144, at 16. 
14' See id. at 17. Indian wars, epidemics, uncontrollable fires, marine accidents, and other events 

were risks to which all colonists were subject. See AXIN & LEVIN, supra note 144, at 17. Martha Nuss- 
baum argues that the ability to believe that one's own possibilities are similar to those of the sufferer is 
one of the requirements for the emotion of compassion. See MARTHA C. NUSSBAUM, PomC JUSTICE: 
THE LITERARY   MAGI NATION AND PUBLIC LIFE 65 (1995). She also points to the notion of blameless- 
ness as  the primary impetus to pity in Greek tragedy. See id. The importance of this sentiment to the 
provision of relief is apparent: "Those known to be in need through no fault of their own could be 
helped with cash relief in their own homes . . . ." A m  & LEVIN, supra note 144, at 17. Although "in- 
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sinhl people. To the Calvinist, the narratives of Exodus, Job, and Sodom 
and Gomorrah formed the basic law of accidents: 

Chapter V (of Providence), No. 6. As for those wicked and ungodly men, 
whom God as a righteous judge, for former sins doth blind and harden, from 
them He not only with-holdeth His grace . . . but sometimes also withdraweth 
the gifts which they had. . . . 134 

A central tenet of the Puritan theology militated against the view of 
catastrophe as punishment for moral failing, however: that of the transcen- 
dental God "who with His quite incomprehensible decrees has decided the 
fate of every individual . . . ," regardless of their moral conduct.135 Calamity 
was destiny, pre-ordained by God, which could be neither penetrated nor 
ameliorated by human understanding.136 It was random and immune to the 
strivings of human agency, neither earned nor avoided. Job's trials, literally 
applied to the exigencies of colonial life, provided a text that rationalized 
sudden loss and hardship. 

God's grace, impossible for the damned to receive, was seen as equally 
impossible for the blessed to lose by their own efforts.137 Thus, "[tlo as- 
sume that human merit or guilt play a part in determining this destiny would 
be to think of God's . . . decrees . . . as subject to change by human influ- 
en~e.""~ The personal disaster-loss of graceand the physical disaster 
and loss of wealth that might signal it was therefore not the fauIt of the 
loser. Calamity was felt not as punishment for sin, but as morally neutral. 
To the extent that such events were the product of fate-for which the vic- 
tim bore no responsibility-a disaster relief effort could therefore not of- 
fend God's judgment. 

In contrast to this general ideology, poverty resulting from unemploy- 
ment was seen as utterly morally debased. Work and industry were prere 
uisite to God's grace. Without labor, there could be no redemption. 3; 
Pauperism, a condition of the able-bodied who refused to labor, was a 
virulent strain of moral degeneracy.l4' In 1718, a Pennsylvania statute re- 
quired every recipient of relief to 

'34 Westminster Confasion of 1647, quoted in WEBER, supra note 128, at 101. 
13' WEBER, supra note 128, at 103-04. 
13' See id. at 103. 
13' See id. at 104-05. 
13' Id. at 103. 
'" See id. at 178-79. 

See PIVEN & CLOWARD, supra note 29, at 46-47 (noting that English Puritans tended to view the 
poor, particularly the unemployed poor, far more leniently than their American counterparts because the 
poor provided the more fortunate with an opportunity to express charity). American Puritans, however, 
rejected this less vindictive, if paternalistic, view in favor of  the belief that poverty was the outward 
symptom of sloth and sinfulness. See id. at 46. 
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erty owners. And more than one author has suggested that the appeal of 
property indemnifications following the Whiskey Rebellion to President 
Washington may be found in his own self-interest, because he speculated 
extensively in the western Pennsylvania real estate market and stood to gain 
by increased property sales generated by the perception thagroperty values 
on the frontier were guaranteed by the federal government. 

Yet, it is at least in part the discours+and not just the outcome-that 
I seek to explain. Therefore, it is worth noting, however tentatively, that 
there were intellecfual and spiritual traditions prevalent among the founders 
that may provide some insight into the sympathetic treatment they afforded 
disasters. American politicians in the first years following the Revolution- 
ary War were affected in particular by Calvinist ~uritanism,'~' Enlighten- 
ment political theorists such as John Locke, and the traditions of English 
common law!29 

I .  Puritanism and the Elizabethan Poor Laws.-Puritanism was a mass 
of  contradiction^.'^^ Trapped between a rigid, dogmatic self-abnegation and 
the lucrative exploitation of the American continent, the Puritans fashioned 
a world view of logical Swiss cheese, in which the accumulation of wealth 
and grasping self-aggrandizement became signifiers of piety rather than 
moral decay.')' An unequal distribution of wealth was ordained by God, 
and therefore not to be resisted. The wealthy merely fulfilled an immutable 
role ordained by the Almighty. 

Disasters, such as fires and floods, presented a challenge to the Puritan- 
run local governments, which took as their key legal text the literally inter- 
preted Holy writ.'" Because the Puritans relied upon the Bible, and in par- 
ticular the Old Testament as "a digest of all statutes and regulations 
necessary for human government . . . a digest of history both past and yet to 
come,"'33 sudden losses might signify the wrath of God on a wayward and 

12' See, ag., SLAUGHTER, supra note 88, at 224. By 1796, the value of Washington's vast holdings 
increased in value by 50%. See id. Washington was the biggest and most important of the "rich absen- 
tee land speculators" in the Western Pennsylvania region. See STEPHEN E. AMBROSE, UNDAUNTED 
COURAGE: MENWETHER LEWIS, THOMAS JEFFERSON, AND THE OPEMNG OF THE AMERICAN WEST 38 
(1 996). 

lZB See MAX WEBER, T H E  PROTESTANT Emc AND THE SPIRIT OF CAPITALISM 182 (Talcott Parsons 
trans., Scnibner 1958) (1930). 

129 See BERNARD BAILYN, IDEOLOGICAL ORIGMS OF THE -CAN REVOLUTION 30-31 (1 967). 
130 See id. at 172-73; KAI T, ERIKSON, WAYWARD PURITANS 48-49 (1966). 
13' See WEBER, supra note 128, at 177. Weber argues that Puritanism developed in America into "a 

specifically bourgeois economic ethic" in which the businessman could accumulate wealth without limit 
"as long as his moral conduct was spotless and the use to which he put his wealth was not objection- 
able," and feel that he was fulfilling a holy calling. Id. at 176-77. 

See ERIKSON, supra note 130, at 47. 
133 Id. at 47-49; See also BAILYN, supra note 129, at 33. 
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door of the Treasury against the claimants, but thrown the key into the 
118 ocean. 

Advocates argued practical considerations alongside concerns about 
equity or financial limitations. Representative Robertson pointed out that 
"every one could see the difficulty of obtaining attention to minute 
 claim^.""^ Representative Johnson asserted that it was "impracticable" for 
Congress to "act as a judicial body, to determine the force, and validity of 
testimony in numerous cases!"120 Such a scheme was not only unworkable, 
it was too expensive, argued Representative wright.121 The House ulti- 
mately rejected the attempt by the Committee on Claims to reassert author- 
ity over eligibility and benefit  decision^.'^^ 

Beginning in 1794 with the Whiskey Rebellion, and elaborated in the 
relief Act of 1 8 1 6, federal relief efforts were carried out under bureaucratic 
administrations created by Congress and the executive. These commissions 
were empowered to promulgate and publish eligibility regulations, apply 
eligibility criteria to a class of applicants, examine applications for suffi- 
ciency and veracity, and distribute federal relief. This creation of an ad- 
ministrative authority over relief distribution was a move with lasting 
reverberations in federal relief enterprises. 

D. fie Ideology of Fault 
To notice the seeming constitutional aberration of Congress authoriz- 

ing increasingly expansive appropriations for certain types of claims even 
as it rejected others is to beg the more intricate question of the first instance. 
Why did early congresses find some kinds of relief compelling and others 
untenable? Adherence to "legislative precedent"123 cannot account for con- 
gressional willingness to refund taxes already paid on goods lost in fires,124 
or to indemni& the losses of the ~ e n n s ~ l v a n i a n s . ~ ~ ~  What then was the 
force of this particular sort of claim on the resources of the federal govern- 
ment? 

It is impossible to do more than speculate. It is entirely conceivable 
that this is really not much of a uestion at all-perhaps these decisions 
were a simple matter of politics.'2% Disaster relief, in its earliest incarna- 
tion, was a transfer program reserved primarily, like the h c h i s e ,  for prop- 

"* Id. at 389 (statement of Rep. Grosvenor). 
'I9 Id. at 370 (statement of Rep. Robertson). 
I2O Id. at 375 (statement of  Rep. Johnson). 
12' See id. at 371 (statement of Rep. Wright). 
'" The vote was 74-67. See id. at 441. 
'" See infia notes 272-75 and accompanying text. 
'24 See supra notes 67-74 and accompanying text. 
12' See infia notes 285-98 and accompanying text. 
'26 See infia notes 237-69 and accompanying text. 
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criticized not only ~ee,'" but also the decision to delegate payment discre- 
tion to the executive branch.' lo In December 1816, the Committee on 
Claims offered an amendment to the Act to repeal the grant of authority to 
the commissioner for most claims and restore the responsibility for admin- 
isterin disaster relief to the Committee and to Congress through private 
bills." ? 

The response to this proposal was overwhelmingly negative, and the 
debate unusually vitriolic. The Speaker of the House rose to say that the 
delegation of authority to commissioner Lee was, entirely appropriate. 
Congress had merely "prescribed the rules and directed the appointment of 
a subordinate officer to apply them.""' Representative Grosvenor agreed, 
saying that it was "undeniable that this House was incompetent to decide on 
claims. In nine cases out of ten, it decided on claims without ten men in the 
House knowing what it was upon."'13 Several members declared the House 
flatly incompetent to decide relief cases.' l4 The Speaker lectured the House 
that when he had called on members to respond to a committee report on a 
private claim, he "had received not a solitary aye or no on the question. We 
want competency, not mental but physical to decide on such questions.""s 

Not only was Congress incompetent, according to the Speaker, it was 
ungenerous and unfair. The Speaker declared that the "right to be heard by a 
petition in this House is in fact little more than the right to have your peti- 
tion rejected."ll6 On the contrary, Representative Randolph spat back, the 
House was too generous: "Pletition after petition had been presented; year 
after year the claim had been pressed . . . till finally, in some moment of su- 
pineness, some moment of unguarded liberality" the claim was approved."7 
Commissioner Lee was far more likely to be just to petitioners, reproved 
Representative Grosvenor: 

The Committee was a very safe one for the public . . . . They were excellent 
hands to dash the cup fiom the parched lips of the petitioners-parched indeed 
by suffering and distress-many of whom had their property destroyed, and 
others left orphans and widows . . . . [The Committee] had not only shut the 

log See, kg., 14 ANNALS OF CONG. 370-72 (2d Sess. 1816) (statement of  Rep. Wright) ("If there 
was any fault in regard to the [Act] . . . it was in the selection of a man for Commissioner who wanted 
judgment"). 

'lo See id. at 386-88 (statement of Rep. Randolph); id. at 374-75 (statement of Rep. Yancey); id. at 
379-81 (statement of  Rep. Tucker). 

'I' See id. at 386 (statement of  Rep. Randolph). 
'I2 Id. at 383 (statement of  Rep. Clay, Speaker of the House). 
'I3 Id. at 389 (statement of  Rep. Grosvenor). 
'I4 See, eg., id. at 370 (statement of Rep. Robertson); id. at 375 (statement of Rep. Johnson). 
'I5 Id. at 386 (statement of Rep. Clay, Speaker of the House). 
'I6 Id. at 386 (statement of Rep. Clay, Speaker of the House). 
'I7 Id. at 387 (statement of Rep. Randolph). 
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satisfy them all . . . . [N]o m a .  will say that the House is prepared to support a 
continuation of these decisions on the same principle . . . made by the Com- 
missioner. I01 

Lee was attacked primarily for approving over half a million dollars in 
relief for northern New York, at the Nia ara fiontier.'02 At the outset of the 
war, the British burned the entire area,'' and Lee, traveling to Buffalo, re- 
ported to the Secretary of War his inclination to extend the provisions of the 
Act to permit relief for that area because "humanity, considering the relative 
situation of the parties, will excuse (if any should be discovered) a bearing 
to the side of poverty and ~retchedness."'~~ 

Lee attempted to generously interpret Section 9 of the Act, which pro- 
vided for relief when a house was destroyed by the enemy while occupied 
as a military deposite, under the authority of an officer or agent of the 
United States, "Provided, that It shall appear that such occupation was the 
cause of its destruction."105 The conflict arose because the British an- 
nounced that they burned the entire frontier of New York, including Buffalo 
on December 30, 1823, in retaliation for the United States declaration of 
war, a reason not within the ambit of Section 9.'06 

Lee chose to administer the Act liberally, and authorized near1 
$700,000 for relief in upstate New York that Congress refused to pay. IZ 
Instead, payments for the Niagara region were suspended, while they were 
reviewed by the President and by ~ o n ~ r e s s . ' ~ ~  Some members of Congress 

lo' 14 ANNALS OF CONG. 387-88 (2d Sess. 1816) (statement of Rep. Randolph). 
lo' See id. at 439 (statement of Rep. Johnson); Losses at Buffalo and on The Niagra Frontier, in 

New York (Jan. 23,18 17), reprinted in 9 AMERICA STATE PAPERS (Claims) No. 339, at 507 (1 8 17). 
Io3 See H.R REP. NO. 15-177, at 1 (1 81 8). 
'" Letter from Richard Bland Lee, Commissioner of Claims to George Graham, Acting Secretary 

of War (Oct. 28,1816). reprinted in 9 AMERICAN STATE PAPERS (Claims) No. 324, at 495, p t  F (1816) 
@ereinafter Richard Lee Letter]. 

'05 Ch. 40,$9,3 Stat. 262,263 (1816) (emphasis in original). 
'06 See Richard Lee Letter, supra note 104. Lee's explanation was later derided as "nothing more 

than an elementary treatise, drawn up by Mr. Lee, or somebody else for him, which he suspected was the 
fact-a learned treatise on the construction of statutes." 14 ANNALS OF CONG. 369 (2d Sess. 1816) 
(statement of Rep. Wardin). 

'07 See 14 ANNALS OF CONG. 369 (2d Sess. 1816) (statement of Rep. Hardin); Losses at Buffalo and 
on the Niagara Frontier, in New York, reprinted in 9 AMERICAN STATE PAPERS (Claims) No. 339, at 
507 (1817) (report of Rep. Clark on the petition of the inhabitants of Buffalo and the Niagara fiontier for 
relief under the provisions of the Act of April 9, 181 6). 

108 See W.R REP. NO. 15-177, at 1-3 (1818). Eventually, the Committee on Claims accused the 
New York claimants of "fraud, forgery, and perhaps pe jury" in attempting to obtain relief. Extension 
of the Provisions of the Act to Pay for Property Captured or Destroyed by the British Forces, reprinted 
in 9 AMERICAN STATE PAPERS (Claims) No. 412, at 590-91 (181 8). The Committee decried the fact that 
a law which "originated in its benignity, and aimed gratuitously for the benefit any suffering portion of 
the community" had generated so much fraud that it had been cast into disrepute. Id. Congress ulti- 
mately denied all the Niagara claims not paid by Lee. See 15 ANNALS OF CONG. 1698-99 (1st Sess. 
1818). 
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forced claimants to travel to the capital and present their petitions or memo- 
rials to Congress, often several times over many years, was criticized as un- 
fair, burdensome, and difficult to admini~ter?~ 

Twenty years after the Whiskey Rebellion, when Congress granted fi- 
nancial relief to those who lost property in the War of 1812, it built into the 
statute a Illy-elaborated bureaucratic mechanism for the distribution of 

The Act directed the President to appoint a commissioner, with the 
advice and consent of the Senate, for a two-year term at an annual salary of 
$2000. It exempted fiom postage all official correspondence to or fiom the 
commissioner. The Act specified the oath the commissioner was to take 
upon entering his office and directed him to appoint a clerk?' Further, the 
commissioner was directed to: 

proceed, with all practicable despatch, to establish . . . such rules, as well in re- 
gard to the receipt of applications of claimants to compensation for losses pro- 
vided for by this act, as the species and degree of evidence, the manner in 
which such evidence shall be taken and authenticated, as shall, in his opinion, 
be the best calculated to attain the objects of this act . . . which rules and regu- 
lations shall, upon his adoption, be published for eight weeks, successively, in 
the newspapers of the several states. . . . 99 

The commissioner appointed by President Madison, Richard Bland 
Lee, issued regulations in June, 1816, for administering the act in accor- 
dance with the statutory directive.100 However, he quickly was pilloried by 
some members of Congress for being too liberal in his eligibility decisions: 

[Tlhe United States ha[s] been-it is not worth while to mince the matter- 
having been most shamehlly and scandalously plundered, under pretense of 
equitable claims, to the amount of some forty, fifty, or sixty thousand dollars, 
every other man must be allowed to put his lancet in and bleed the Treasury. If 
the public veins contained more blood than Leviathan himself, . . . it would not 

was very limited with respect to relief dishiiution, however, perhaps because even Madison admitted 
that in "emergencies . . . of so extraordinary and pressing a nature" the executive was released from 
whatever bounds Congress had set. See WHITE, supra note 60, at 330-32 (quoting James Madison). 
" See 14 ANNALS OF CONG. 386-91 (2d Sess. 1816) (statements of Reps. Randolph and Grosvenor) 

(criticizing the private bill process). 
97 Bureaucracy is stimulated by "intensive and qualitative expansion of the administrative tasks" re- 

quired by a society. See Max Weber, Bureuucracy, in ECONOMY AND SOCIETY 971-73 (Guenther Roth 
& Claus Wittich eds., 1978). Bureaucracy is, according to Weber, technically superior to collegiate or- 
ganization because "work organized by collegiate bodies . . . causes friction and delay and requires 
compromises between colliding interests and views." Id. at 974-75. 
'' See ch. 40,$ 11-12,3 Stat 263 (1816). 
99 ~ d .  at 3 12. 
'0° See Proceedings of the Co-ssioner Appointed Under the Act for the Payment for Property 

Taken or Destroyed by the Enemy During the War with Great Britain, reprinted in 9 AMERICAN STATE 
PAPERS (Claims) No. 324, at 492, p t  A (1816). 
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Washington appoint a "board of inquest" to determine the extent of the 
damages, and concurrently vested the authority in the President to distribute 
the money "[tlo aid of such sufferers as, in his (the President's) opinion, 
stand in need of immediate assistance, to be accounted for by them in such 
manner as may hereafter be directed by law."'' 

Washington initially sent Hamilton to inspect the damage in his capac- 
ity as Treasury ~ecretmy?~ Two months later, in February 1795, Wash- 
ington appointed commissioners to a Board of Inquest charged with 
investigating claims and disbursing relief? The commissioners traveled to 
the affected communities, established a claims office in Lafayette County, 
Pennsylvania, where they accepted applications, investigated claims, and 
took testimony &om witnesses to verify losses.92 The commission eventu- 
ally reported back to Congress in 1800 with a full accounting of relief dis- 
bursement~?~ 

Some limited initial resistance existed in Congress to the formation of 
a new administrative bureaucracy charged with distributing federal money. 
Representative Giles argued that the appointment of a Presidential board to 
investigate and ultimately grant or deny claims amounted to an unaccept- 
able congressional delegation of power: "The mode is . . . totally wrong. 
Let the persons who have suffered come here in the usual manner. It is said 
that a gentleman has had his house burned. Let him come here and tell us 
so."94 

In a remarkably prescient reply, Representative Hillhouse argued that it 
was preferable to give the executive flexibility to hande eligibility deci- 
sions because "[c]ommissioners going to the spot could make themselves 
perfectly masters of the subject" and would be better able to judge the needs 
of the people as well as the validity of their claims than would Congress, 
sitting in ~hiladel~hia?' Furthermore, the system of private bills that 

claims for damages by American troops or militia, because hundreds of such claims had been denied in 
the previous session. See Indemnity for Losses Sustained by the Militia in 1794, reprinted in 9 
AMERICAN STATE PAPERS (Claims) No. 102 (1798). 

89 3 ANNALS OF CONG. 100142 (1794). 
See Letter from AIexander Hamilton to George Washington (Aug. 5, 1794), in THE WHISKEY 

REBELLION: PAST AND PRESENT PERSPECTIVES 3149 (Steven R Boyd ed., 1985). 
See Indemnity for Losses Sustained by the Insurgents in 1794, reprint& in 9 AMERICAN STATE 

PAPERS (Claims) No. 1 14, at 235-36 (1800). 
92 See 3 ANNALS OFCONG. 1002 (1794) (statement of Rep. Hillhouse). 
93 See Indemnity for Losses Sustained by the Insurgents in 1794, reprinted in 9 AMERICAN STATE 

PAPERS (Claims) No. 114 (1800). Treasury Secretary Oliver Woolcott provided a detailed report of the 
co-ssioner's awards to citizens. Some of the property replaced by Congress was "a long spy glass of 
the best kind," salt, bacon, and the rest of all of John Nevillss personal property. In addition, the com- 
missioner awarded funds for such things as transportation to flee the insurrection, and the cost of food. 
clothing and shelter in its aftennath. See id. 

94 3 ANNALS OF CONG. 1001 (1794) (statement of Rep. Giles). 
95 Id. (statement of Rep. Hillhouse). The dispute over executive discretion was part of a larger Re- 

publican attack on Hamilton's policy favoring extensive executive discretion in spending. Opposition 

984 
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2. The Nascent Welfare Bureaucracy.- Relief Commissioners and Eligi- 
bilify Criteria.-One consequence of the shift fiom individual to group eli- 
gibility criteria in relief legislation was the formation of an administrative 
apparatus to distribute the appropriations." Private relief bills, when 
passed, allocated money to a particular person by the direct order of Con- 
gre~s.'~ By contrast, appropriations intended to relieve all persons who 
were affected b certain events? or were members of a certain profes- 

s[ sioRa5 or both, contained sections delegating the authority to determine 
eligibility according to the criteria specified by the text of the relief stat- 
ute." 

One of the earliest examples of a bureaucracy established for transfer- 
ring h d s  from the federal government to a distressed population was for 
the relief of those whose property was damaged or destroyed by the "insur- 
gents" in the Whiskey ~ebellion.8' The statute requested that President 

82 See, ag., 3 ANNALS OF CONG. 1000-02 (1794) (delegating authority to the President to establish a 
commission for the investigation and disbiiution of relief following the Whiskey Rebellion); An Act to 
authorize the payment for property lost, captured, or destroyed by the enemy, while in the military serv- 
ice of the United States, and for other purposes, ch. 40,3 Stat 261 (1816) (authorizing the President to 
appoint, with the advice and consent of the Senate, a commissioner who was in turn empowered to ap- 
point other commissioners for the purpose of investigating and verifying applications for benefits under 
the Act). 

83 See, ag., An Act for the Relief of Joseph Forrest, ch. 34,6 Stat. 323 (1825) (directing the Secre- 
tary of the Treasury to pay Joseph Forrest $2,136 to compensate him for the destruction of his schooner 
in 1812, to be paid fiom any money in the treasury not otherwise appropriated). 

See An Act providing for the relief of such inhabitants of Saint Domingo, resident within the 
United States, as may be found in want of support, ch. 2,6 Stat. 13 (1796), 3 ANNALS OF CONG. 169-73 
(1796). The bill provided for relief for all members of the class, some fifteen-hundred persons in all. 

See An Act for the relief of the sufferers by the fire in the city of New York, ch. 42, 5 Stat. 6 
(1836) (providing relief for all merchants who had imported goods into the port of New York within a 
specified time). 

86 For example, an Act remitting duties on "capacities of stills" in consequence of the destruction of 
fruit preventing their employment. 12 CONG. DEB. 2581 (1836) (statement of Rep. Storer). 

" Administration also was devolved to state or territorial governors, Indian agents, and other gov- 
ernmental officers who were locally stationed. See, ag., An Act for the relief of certain Creek Indians, 
ch. 68,3 Stat. 191 (1817). Under this Act, $85,000 was appropriated for the relief of "friendly" Creek 
Indians who had been attacked by "hostile" Creek Indians. The finds were transferred to North Caro- 
lina Governor Mitchell for distribution. See Losses Sustained by the War with the Creek Indians, re- 
printed in 9 AMERICAN STATE PAPERS (Claims) No. 386 (1818). 

88 See infra notes 286-99 and accompanying text. Congress actually received two petitions for 
class-based relief flowing from the Whiskey Rebellion. One, which was granted, was for those damaged 
by the insurrectionists. The other, which was unfavorably reported out of Committee and eventually 
denied by the House, was for a similar grant of relief for those whose property was damaged or de- 
stroyed by the militia Washington raised to quell the uprising, derisively called the "Watermelon Amy." 
See Indemnity for Losses Sustained by the Militia in 1794, reprinted in 9 AMERICAN S T A ~  PAPERS 
(Claims) No. 102 (1798) (report of Rep. Foster from the Committee of Claims against the petition for 
relief); see also THOMAS P. SLAUGHTER, THE WHISKEY REBELLION: FRONTIER EPILOGUE TO THE 
AMERICAN REVOLUTION 46 (1986). At that time, Congress had not yet agreed to relieve any losses 
arising out of the Revolutionary War and was concerned about establishing a precedent for indemnifying 
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I .  Appropriations for Class-Based Relief-In 1794 a new species of 
request began to appear, for the relief of a class of persons, rather than re- 
specting specific named individuals. Bills were reported out of committee 
for the relief of communities or certain segments of communities-for ex- 
ample, citizens who had suffered due to spoliations and depredations by 
British troops during the  evolution,^ or the remission of duties on distill- 
ing capacity for all those who had suffered by the "destruction of 

The departure fiom prior relief measures was steep. For example, the 
1790 petition of Stewart & Davidson of Annapolis for the "[d]uties [thatJ 
were remitted on salt . . . destroyed by flood the night after it was landed" 
specifically named both the claimants and the exact relief requested. 

This specificity should be compared with the general language of this 
proposed joint resolution, presented on April 30, 1794: 

Resolved by the Senate and the House of Representatives of the United States 
of America, in Congress assembled, That the United States will guarantee an 
indemnification to all such citizens of the United States, whose properv may 
have been captured, and confiscated under the authority of Great Britain, in 
violation of the Laws of Nations and the rights of neutralid' 

This sort of grant quickly became commonplace. Between 1794 and 
1822, the number of petitions for relief of a class of persons increased, as 
petitions for the relief of named beneficiaries diminished. Between 18 16 
and 1819, there were nineteen private requests and only nine class-based 
claims. However, by 1825, when categorical relief first surpassed private 
disaster relief requests, individual claims had virtually disappeared, while 
there were eleven class-based claims, many of which created administrative 
apparatuses for relief distribution. 

Although the total number of bills decreased, this was because thou- 
sands of individual claims now were consolidated into class-based relief 
measures. Relief appropriations, as a percentage of the federal budget, 
grew fiom less than one percent in 1789 to more than ten percent in 1817. 
In that year, 9.4% of the federal budget was spent relieving distress fol- 
lowing the War of 1812 alone.'' 

See 3 ANNALS OF CONG. 614 (1794). 
12 CONG. DEB. 2581 (1836) (statement of Rep. Storer) (listing prior appropriations for relief). 
Id. at 2586-87 (statement of Rep. Hunt) (listing prior relief appropriations). 
3 ANNALS OF CONG. 614 (1794) (emphasis added). 
The federal government indemnified much of the private property deshoyed during the War of 

1812 by Americans, British, or Indians. See An Act to authorize the payment for property lost, captured, 
or destroyed by the enemy, while in the military service of the United States, and for other purposes, ch. 
40,3 Stat 261 (1816). Claims were authorized by the Commissioner of Claims, who had an office in 
Washington for reviewing petitions and evidence. Total appropriations for the federal government for 
the year 181 7 were $1 2,451,799.57. Of this, over $1 million went to pay claims under the Act. See 14 
ANNALS OF CONG. 375,439 (2d Sess. 1817). 
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an occurrence cast as an event beyond their control did not fit easily within 
the Poor Law's unsympathetic framework of "moral ~ondernnation."'~~ Pu- 
ritanism and the operation of the Poor Law provided a moral compass that 
pointed to the sanctioned relief of sudden catastrophe even as it proscribed 
the assistance of the chronically poor and unemployed. 

2. Social and Political Philosophy.-Uneasily coexisting with this fun- 
damentalist Christianity was a deep intellectual and political commitment to 
the "ideas and attitudes" of Enlightenment rationa1i~m.l~~ The influence of 
various European social critics was pervasive among both the leaders of the 
"American Enlightenment9'-Franklin, Adams, Jefferson, Hamilton-and 
among "everyone who claimed a broad awareness" in the c01onies.l~~ 

Although most of the leaders of the European social and political van- 
guard were widely read and cited, philosopher John Locke stood apart as 
the most influential theorist of power, the state, and the rights of man.153 
Moreover, this authority transcended political and ideological boundaries 
such that Locke was equally revered and Hobbes equally reviled by both 
Whigs and ~ories ."~ 

Locke's views on the ends of civil government, the importance of civic 
virtue, and the nature of the human will exerted a powerfd influence over 
early leaders of the American states. Locke's refutation of Hobbesian mon- 
archism and his elaboration of natural law profoundly affected the ideologi- 
cal architects of the American state such as Thomas ~aine."' 

door" relief (relief in a public institution or foster home) was the normal means of delivery, disaster vic- 
tims were in a rare class of recipients eligible for "outdoor" relief-eligible to remain in their own 
homes. See VIVIANA A. ZELIZER, THE SOCIAL MEANING OF MONEY 157-58 (1 994). Zelizer notes that 
the innocence of the "disaster" or "emergency" victim was such that they could be trusted with outdoor 
cash relief: "[tlheir misfortune was temporary and certainly involuntary . . . . The key was not to con- 
fuse the cashworthy with the cormpt or undeserving poor." Id. 

'" Aaronson, supra note 26, at 222. 
"' See BAILYN, supra note 129, at 26-28. 
lS2 Id. at 27. 
Is3 See id. at 30. Citations to Lacke were so ubiquitous among Revolutionary pamphleteers and 

other writers that he was at times referred to in "the most offhand way, as if he could be relied on to 
support anything the writers happened to be arguing!' Id. at 28. 

See id. at 28-29. Lacke was one of the "most influential of the political philosophers from 
whom both Federalists and Anti-Federalists alike sought guidance." Robert H. Horwitz, John lmcke and 
the Preservation of Liberty: A Perennial Problem of Civic Edrrcation, in T?E MORAL FOUNDATION OF 
THE AMERICAN REPUBLIC 136 (Robert H. Horwitz ed., 3d ed. 1986). 

Is5 Although Paine denied that he had been influenced by Locke (or that he had ever read any of his 
works) most commentators believe these denials to be a disingenuous response to a political enemy. See 
Nelson F. Adkins, Introduction to THOMAS PANE, COMMON SENSE AND OTHER P o L ~ C A L  WRITINGS 
at xi, xiv (Nelson F. Adkins ed., 1953). At the very least, Paine was influenced by writers vrho them- 
selves relied heavily on Locke for an articulation of a theory of the state opposed to Leviathan. See id. 
at xv. Locke himself admitted that his contribution was not the origin but rather the synthesis into a 
"clear and reasonable" treatise of his theory of the state. See Thomas P. Peardon, Introduction to JOHN 
LOCKE, THE SECOND TREATISE OF GOVERNMENT at vii, xiii (Thomas P. Peardon ed., 1952) (1690). 
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Contemporary accounts often reduce Locke to a churlish capitalist 
concerned only with the system of private property essential to expanding 
mercantile capitalism.'56 He is thought to have advocated a radical view of 
individualism characterized as "possessive," which focused on individual 
ability as an explanation for social station.157 He viewed the social order as 
a bargain by which the citizen surrendered his natural and God-given fi-ee- 
dom in submission to the authority of the state-a compact that had as its 
primary consideration the use of state power for the protection of private 
property..''' These currents in Locke's thought and writing, so influential to 
the early American political elite, are consistent with a view of the poor as 
responsible for their own misery. However, other of Locke's works, fo- 
cusing on the value of community, as well as the work of other social phi- 
losophers such as Adam Smith and David Hume on the emotion of 
sympathy are valuable in backgrounding early he r i can  patterns of social 
provision. 

Locke, interested in the virtues of individualism, also was concerned 
with the political realization of natural equality-the preservation of civic 
duty and social community-views that profoundly influenced American 
leaders of the revolutionary period.1" Political or civil society, Locke be- 
lieved, had as its end not only the protection of property, but aIso the pres- 
ervation of community through the rule of law to be uniformly and 
impartially applied to "any injury received or controversy that may 
arise."160 In surrendering their natural right to adjudicate disputes, men 
vested the right to punish wrongdoers in the application of universal stan- 
dards under "laws made by the society."I6l Under these conditions, Locke 
argued, the comrnuni~-wide "common good" would outweigh any loss in 
individual autonomy.' * 

Despite his 'modern elevation to the status of laissez-faire prophet, 
Locke directly refuted the notion that self-interest alone was sufficient to 

Paine's theory of the natural law and the rights of man is "veined with expressions of, and allusions to1' 
Locke's "doctrine of natural rights and the concomitant theory of the social contract" Adkins, supra, at 
xvi. 

'" See, ag., C.B. MACPHERSON, THE POLITICAL THEORY OF POSSESSNE INDNIDUALISM 1-20 
(1 962). 

'" See id. at 3. 
See JOHN LOCKE, THE SECOND TREATISE OF GOVERNMENT at vii, xiii (Thomas P. Peardon ed., 

1955) (1690) (stating that "[tlhe great and chief end . . . of men's uniting into commonwealths and put- 
ting themselves under government, is the preservation of their property1'). 

lS9 See id. at 82 (stating that the legislature was to direct how the commonwealth should engage in 
"preserving the community and the members of if'). Locke also argued that one of the primary func- 
tions of the state, indeed a natural function, is not merely to protect property but the compensation and 
amelioration of harm, because "an injury done to a member of their body engages the whole in the repa- 
ration of it." Id at 83. 

'60 ~ d ,  at SO. 
Id. 

'62 Id. at 72-73. 
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maintain his vision of the social contract. Instead, shortly after the publica- 
tion of the Second Treatise, he expanded his notion of the state to empha- 
size the importance of "civic virtue."163 Self-interest alone would not motor 
the civil society. Instead, both children and adults required education that 
reinforced the importance of public service and community ~tability.'~" 

Paine transformed Locke's views on the value of community into a sort 
of republican "golden rule," by which the duty of man was to God, and to 
"his neighbor, to do as he would be done by."'65 To Paine, it was the ap- 
propriate role of government to assist its members in the preservation of 
property in the face of calamity because it was no more than state recogni- 
tion of the duty, imposed by natural law, of one neighbor to 

Late nineteenth- and twentieth-century accounts of Lockean philoso- 
phy have ignored this comrnunitarian strain in favor of those parts of his 
philosophy that supported the expansion of the capitalist state. However, in 
the late eighteenth century, Locke's entire work, including his work on the 
"common good" was widely read. Supporters of Lockean political philoso- 
phy could support disaster relief as financial expense for the common good, 
even as they eschewed assistance for those who seemed to have brought 
their own difficulties upon themselves. 

There were also contemporaneous theoretical foundations for social 
expressions of sympathy based on desert and identification. The emotion of 
pity or compassion was investigated by several highly influential eight- 
eenth-century philosophers such as Adam Smith, David Hume, and Jean- 
Jacques Rousseau. Smith, in his Theory of Moral Sentiments, advised the 
citizen-the ~udicious spectator7'-to form social relations based on affin- 
ity and sympathy for undeserved sufferings, to 

bring home to himself every little circumstance of distress which can possibly 
occur to the sufferer . . . adopt the whole case of his companion with all its 

Ib3 Id. 
See Horwitz, supra note 154, at 154-56. Shortly following the publication of the %o Treatises 

of Government, Locke published a tract, Some l?zoughts concerning Education, that has now faded into 
obscurity. In it Locke outtined a pedagogy of civic virtue designed to prepare a citizenry for political 
and civil society. Although it is impossible to know with certainty the influence of this work relative to 
the Second Treatise of Government, it was widely available. Fifteen editions and many reprintings ap- 
peared between 1693 and 1779, and it was "readily available and widely read." Jefferson even pur- 
chased a copy for his private library. Id. at 134-142. 

'" Thomas Paine, 77ze Rights of Man, reprinted in THOMAS PAINE, COMMON SENSE AND OTHER 
POLITICAL WRITINGS 83 (Nelson F. Adkins ed., 1953). 

Paine argued that "[mlan did not enter society to . . . have fewer rights than he had before, but to 
have those rights better secured." Id. at 84. Furthermore, he advocated direct federal relief as a duty of 
government, proposing pensions for elderly, unemployed, and mothers as early as 1792. See Adkins, 
supra note 155, at xli. He later elaborated a theory of wealth redistribution that would have paid a fif- 
teen pound annuity to eve j citizen on reaching the age of majority as "compensation . . . for the loss of 
his or her natural inheritance, by the introduction of the system of landed property." Id. at xlvii. 
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minutest incidents; and strive to render as perfect as possible, that imaginary 
change of situation upon which his sympathy is founded.'" 

Smith, the founder of modem capitalist economics, argued that the 
ability to sympathize was necessary to the moral life of the citizen.'" So- 
cial philosopher David Hume also focused on the importance of sympathy 
to the social order, arguing that "no quality of human nature is more re- 
markable."'" Similarly, the French intellectual Jean-Jacques Rousseau im- 
plored, in his essay on education, that an ability to sympathize with the 
"sufferings of the unfortunate and the labors of the poor" must be inculcated 
in the young!70 

These philosophers, like Congress evaluating claims for relief, focused 
upon the circumstances occasioning the sympathy as critical to the produc- 
tion of empathy or pity.'71 How the person suffering the loss was viewed, 
particularly with respect to their own degree of blameworthiness for the 
negative events, and the potential for identification based on similar possi- 
bilities, were of particular importance.ln This attention to sympathy in 
public life, coupled with Locke's nptions of the common good, may have 
supported a process of identification with those who experienced unfore- 
seeable losses thought to lie beyond their own fault, and the atlribution of 
certain suffering to "natural"-as opposed to social+auses. Under these 
circumstances, the provision of fmancial resources for the amelioration of 
want became commonplace despite social and legal norms that proscribed 
it. 

3. me English Common Law.-Although the importance of natural law 
to the American elite cannot be overstated, the duty owed by one neighbor 
to another was increasingly the particular province of another tradition that 
may have informed the debate over federal disaster relief-the common 
law.'" Among leaders of the new American state, the heroes of the English 
common law were cited with a reverence and kequency rivaling only that 
accorded to Locke. And, as with Locke, they were trotted out in support of 

16' ADAM SMITH, THE THEORY OF MORAL SENTIMENTS 12 (1789), cited in NUSSBAUM, supra note 
149, at 73. 

'68 see NUSSBAUM, supra note 149, at 74. 
16' DAVID HUME, A TREATISE OF HUMAN NATURE (1739). 
I7O JEAN-JACQUES ROUSSEAU, EMILE 224 (Allan Bloom trans., 1979). Nussbaum argues that Rous- 

seau is here following Aristotle's insight that "awareness of one's own weakness and vulnerability is a 
necessary condition for pity." Nussbaum, supra note 3 1, at 34. 

17' See CLARK, supra note 31, at 38-40; Nussbaum, supra note 31, at 33-35; NUSSBAUM, supra note 
149, at 66-75. 

17' See CLARK, mpra note 31, at 40. 
'73 See WILLIAM E. NELSON, AMERICANIZATION OF THE COMMON LAW: THE IMPACT OF LEGAL 

CHANGEON M A S S A C ~ S ~ S  SOCIETY, 1760-1830, at 246 n.17 (1975). 
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nearly any proposition and all political perspectives.'74 The common law- 
from Blachtone's Commentaries to reported cases-fonned a critical part 
of the self-understanding of the Revolutionary generation, standing "side by 
side with Enlightenment rati~nalism."'~~ 

Notions of fault in tort liability emerged at precisely the same time that 
discussions of blame began to dominate congressional appropriations for 
federal disaster relief. Modern negligence doctrine, with its focus on fault 
and failure, began supplanting strict liability for risk-taking behavior re- 
gardless of fault.'" Consequently, at the dawn of the nineteenth century, 
the courts, like Congress, were embroiled in contests over causation, blame, 
and compensation. 

This shift was at least partially a response to changing patterns of eco- 
nomic and personal relationships, as improved transportation and increased 
economic activity during the latter half of the eighteenth century led to in- 
creased litigation over marine and carriage collisions. Previously, courts 
had focused only on whether a harmful event-a fire or flood-had oc- 
curred; by 18 10, the circumstances of the newer, two-party event, such as 
collisions, routinely forced juries to inquire into causation and, ultimately, 
to lay blame.'n 

Beginning in 1790, English and American courts began to shift from 
strict liability toward a fault-based system1" that would mature by 1833 
into modern negligence doctrine.179 The first step in this transformation 
was the introduction of a nascent theory of contributory negligence, which 
barred recovery in cases in which the plaintiff was the cause of his own in- 
jury irrespective of whether the defendant's liability was based on princi- 
ples of strict liability or newer ideas of careles~ness.'~~ 

'74 See BAILYN, supra note 129, at 30-31. 
17' Id. This adulation was not limited to lawyers, so that citation to the towering figures of the early 

common law-Blackstone, Lord Coke, Carnden-were "almost as frequent as, and occasionally even 
less precise than, those to Locke, Montesquieu, and Voltaire." Id. at 30. 

'76 Negligence and contributory negligence evolved as a means of resolving conflicts over marine 
collisions, originally pleaded as a "[clase for carelessly managing a vessel." NELSON, supra note 173, at 
246 n.17. Strict liability was of no use in collisions because inquiry into causation inevitably led to the 
issue of fault, shifting the emphasis of the action from "causation to carelessness." See id.; see also 
MORTON J .  HORWISZ, THETRANSFORMATION OF AMERICAN LAW, 1780-1860, at 296-97 n.141; Wex S. 
Malone, The Formative Era of Contributory Negligence, 41 ILL. L. REV. 151 (1946). 

In See NELSON, supra note 173, at 247. 
'78 See id. at 246. 

The case of Sproul v. Hemmingway, 14 Mass. 1 (Pick. 1833), is generally considered the 
boundary marker for the emergence of the modem negligence action. 

By 1824 (three years prior to the congressional debate concerning relief for victims of the Alex- 
andria fire) state courts routinely upheld the validity of defensive pleas of contributory negligence unless 
a plaintiff could show that he used ordinary care. Freedom from contributory negligence quickly be- 
came a necessary element of the plaintiffs case. See NELSON, supra note 173, at 247-48 n.17. That a 
guilty plaintiff could not recover was true regardless of the conduct of the defendant. Therefore, Profes- 
sor Horwik notes that even in those states that continued to hold defendants strictly liable on nuisance 
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Contributory negligence first emerged as an essential component of 
causation accompanying this shift from strict liability to negligent misfea- 
sance between  stranger^:'^' a plaintiff had to establish that he "was not the 
cause of his own injury"'" in order to prove that the defendant was respon- 
sible. Over the next forty years'" notions of fault exploded out of the con- 
text of collisions into other kinds of injuries and accidents such that 
traditional strict liability doctrine quickly gave way to arguments over the 
blameworthiness of a plaintiff for his own losses!84 

The earliest independent application of a recognizable modem defense 
of contributory negligence in America arose pursuant to a Massachusetts 
law holding local governments liable in double damages for accidents re- 
sulting fiom a failure to maintain roads. Judges, concerned about the finan- 
cial burden the law imposed on localities, released towns ftorn liability if a 
plaintiff failed to exercise due care while driving.'85 A striking feature of 
Smith is the smooth ease with which the statutory provision for compensa- 
tion was judicially altered to exclude certain claimants on the basis of fault, 
despite the fact that the statute originally was designed to hold towns 
strictly liable for hazardous roads.ls6 Between 1790 and 1824, courts over- 
whelmingly turned to fault as the single most important criteria in affixing 
liability and denied recovery to plaintiffs who were unable to demonstrate 
their own innocence. 

It is impossible to determine whether or to what extent the common- 
law shift to a fault-based system of accident liability affected congressional 
decisionmaking concerning federal disaster relief. It is, however, sensible 
to think that the common law, which was revered by the American elite as 

or trespass theories, contributory negligence formed a sort of threshold inquiry. See H O R I ~ ,  supra 
note 176, at 96. 

18' See H o R I ~ ~ ,  supra note 176, at 95; Malone, supra note 176, at 15560. 
lS2 Smith v. Smith, 2 Mass. 621,623 (Pick. 1824), cited in NELSON, supra note 173, at 247 n.17. 

Plaintiffs were required to plead and pmve freedom from contributory negligence in the early nineteenth 
century in order to establish causation. 

18' See HORIVITZ, supra note 176, at 95. 
There is some disagreement over the speed of the transition from strict liability to modem negli- 

gence doctrine. Although it is tnre that it was forty years between the emergence of fault-based causa- . 
tion analysis and Sproul, Nelson notes that between 1790 and 1810 strict liability was superseded by 
fault in fire-spreading cases, in which juries refised overwhelmingly to impose Iiability on defendants 
because, although the fire had spread to the plaintiffs pmperty, the "spread was not the result of fault on 
the part of the defendant" NELSON, supra note 173, at 248. However, Professor Horwitz argues that 
"although American judges talked the language of negligence from the beginning of the nineteenth cen- 
tury, it was quite some time before they used the negligence concept in order to mount a general attack 
on the prevailing standard of strict liability." HORIVITZ, supra note 176, at 89. Nevertheless, cornrnen- 
tators agree that newer notions of fault and blame in determinations of causation took over the landscape 
of civil liability beginning at the turn of the nineteenth century. 

See Smith, 2 Mass. at 623; HORIVITZ, supra note 176, at 95. The first English case decided on a 
theory of contributory negligence was Bufl@eld v. Forrester, 103 Eng. Rep. 126 (1809). 

'" See HORIVI-IZ, supra note 176, at 96. 
See id. 
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"authority, as legitimating precedent, as embodied principle, and as the 
framework of historical understanding,"lS8 influenced congressional com- 
pensation and indemnification decisions. 

Viewed in this light, it is not surprising that between 1790 and 1850, a 
concentrated body of elites--Congressmen, judges, and lawyers--devel- 
oped very similar decision rules governing public and private compensation 
of losses arising fiom unanticipated events. These rules reflected deep 
shifts in attention to issues of causation and fault and profoundly affected 
early American courts and legislatures, rendering the ability of claimants to 
prevail contingent upon their ability to convincingly mount a tale of sudden, 
unpredictable, misfortune-a collision, with either ship or storm-for 
which they bore no responsibility. 

This Part examines the history of congressional grants and denials of 
disaster relief in greater detail, arguing that although the Spending Clause 
did not constitute an impediment to federal appropriations for the relief of 
certain needs,1g0 other salient concerns did affect appropriation decisions. 
The concern most often articulated by members of Congress in opposition 
to granting relief was fear of setting a precedent.1g1 While adherence to 
precedent on principles of equity also was an important argument for 
granting relief, 92 the most frequently given reason for relieving distress was 
the relative moral innocence of the claimants in producing their state of 
want.lg3 In addition, sectional and regional antagonisms affected relief leg- 
islation, though usually not de te~mina t ive l~ .~~~ 

In this Part, I first examine constitutional issues in federal relief. I then 
explore sectionalist antagonisms in relief appropriations, concluding that 
neither of these concerns alone presented significant impediments to the 
growth of the relief apparatus. Next, I turn to a consideration of congres- 
sional views regarding legislative precedent, arguing that Congress often 
responded to relief petitions in a judicial rather than legislative manner. Fi- 
nally, I explore the notion of "sympathy" and its relation to questions of 
federal relief. 

BAILYN, supra note 129, at 3 1. 
12 CONG. DEB. 2551 (1836) (statement of Rep. Phillips, in support o f  relief following a fire in 

New York City). 
lgO See infia subpart 1II.A. 
19' See infia subpart 1II.C. 
Ig2 See infia subpart III.D, fig. 2. 
Ig3 See id. 
Ig4 See in* subpart 1II.B. 
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A. Constitutional Issues 
[Tlhis fils not the time, nor the occasion, to fight the battles of the Constitu- 
tion. Even iffl] doubted [i] would at once cast [my] doubts aside, and extend 
relief to [bay] s ~ n g f e Z Z o w  citizens. 95 

Although the Constitution did not impede the growth of disaster relief 
to any considerable degree, there were early conflicts over the extent of 
federal authority to grant relief. Congress expressed occasional reservations 
about the extent to which such appropriations were consistent with the Con- 
stitution.lg6 Executive resistance to disaster relief was exceedingly rare;lg7 
in fact, Presidents often acted on their own authority to provide relief.lg8 

To the extent that such concerns existed at all, most congressional res- 
ervations about the constitutionality of relief were expressed during debate 
over early cases. It is important to note, however, that Con ess made F many of the earliest appropriations without any debate at all,' let alone 

lg5 3 CONG. DEB. 763 (1 827) (statement of Rep. Cambreleng). 
'% For example, some members of Congress raised constitutional objections with respect to the 

federal relief follovzing: a fire in Savannah, Georgia, see 4 ANNALS OF CONG. 1717 (1796) (statement of 
Rep. Macon); a business failure of a large glass factory due to fire and price fluctuations, see 1 ANNALS 
OF CONG. 1686-87 (1790); a fire in Alexandria, Virginia, see 3 CONG. DEB. 747,752-74 (1 827). 

Ig7 There were two presidential rehsals to support congressional action for drought relief, although 
neither was solely (or even primarily) on constitutional grounds. Grover Cleveland vetoed a "feed and 
seed" bill to relieve the Texas drought of 1887, chastising Congress that Yhe lesson should be constantly 
enforced that the people should support the Govemment, the Govemment should not support the peo- 
ple." WOODRUFF, supra note 33, at 40,86-87. Citing Cleveland's veto, Hoover withheld his support 
for drought relief in 1930-31, forcing a legislative compromise that provided feed for animals but not 
humans. Hoover was concerned about presenting private philanthropy and local initiative (as well as 
forestalling the adoption of federal unemployment relief). He only tangentially opposed federal relief on 
constitutional grounds, as an invasion of states' rights. See Herbert Hoover, Statement to Congress on 
Relief, February 3, 1931, reprinted in RAY L. WILBUR & AFtTHUR M. HYDE, THE HOOVER POLICIES 
376 (1937); WOODRUFF, supra note 33, at 86-87. 

lg8 See, ag., 2 CONG. REC. 3151 (1874) (statement of Rep. Morey) (noting that while Congress was 
out of session, President Grant "considered himself authorized to order the issue of rations to the suf- 
fering people of Chicago when that city was devastated by fire"). Grant also provided food and clothing 
during the yellow fever epidemics in the South the previous summer. 

See, eg., An Act for the relief of the citizens of Venezuela, 12 ANNALS OF CONG. 228, 1378 
(1812). The only debate on relief for the earthquake in Caracas was to increase the amount, From 
$30,000 to $50,000, which was then adopted by unanimous joint consent of both houses. See id. See 
also An Act for the remission of duties on eleven hogsheads of coffee which had been destroyed by fire, 
3 ANNALS OF CONG. 86, 91-92 (1794); Remission of duties on distilled spirits destroyed by fire, 3 
ANNALS OF CONG. 767 (1794); An Act for the Relief of Certain Creek Indians, ch. 68, 3 Stat. 191 
(1 817); 15 ANNALS OF CONG. 406 (1 817). 
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any debate of the ~onsti tut ion?~'  Even in the majority of cases in which 
Congress denied relief, it justified its decision on some other basis, and 
most often did not refer to the Constitution at all?'' By the mid-nineteenth 
century, the Constitution was so irrelevant to the consideration of disaster 
relief fhat the vast majority of appropriations were made by unanimous joint 
resolution.202 

A few early cases did generate substantial debate regarding the power 
of Congress to appropriate money for relief. Fires in Savannah, Georgia in 
1796~'~ and Alexandria, Virginia in 1827:"~ as well as relief for the white 
French refugees fleeing the spread of the French Revolution among the 
Black slaves and mulattos on St.  omi in go:^^ sparked discussion of the ex- 
tent of congressional power to spend for the relief of distress?06 

Of the three cases, only the Alexandria fire provoked serious, sustained 
consideration of the extent of congressional authority to make charitable 
appropriations?07 Congress overwhelmingly passed a bill providing 

'0° Despite extensive debate regarding the relief of the Whiskey Rebellion, there was no mention of 
the Constihltion. 3 ANNALS OF CONG. 984-1002 (1794). Similarly, in three years of persistent debate 
over relief following the War of 1812, there was no suggestion that Congress lacked the power to pro- 
vide the relief sought This was all the more surprising given that it was acknowledged in debate that 
the relief provided by Congress was no more than "a charitable affair." 14 ANNALS OF CONG. 387 
(1816) (statement of Rep. Randolph). 

''I See, eg., 3 ANNALS OF CONG. 614-1 5,689-95 (1794) (denying relief for distress resulting from 
Revolutionary War). 

'02 See. eg., SJ. Res. 28, 41st Cong., 16 Stat 596 (1871) (transport of food to France and Ger- 
many); H.RJ. Res. 29,40th Cong., 15 Stat 28 (1867) (transfer of $50,000 from Freedmen's Bureau to 
seed distribution for South); H.R.J. Res. 28,40th Cong., 15 Stat. 28 (1 867) (distribution of food through 
the Freedman's Bureau); H.RJ. Res. 17,40th Cong., 15 Stat 24 (1867) (relief for the South); H.RJ. 
Res. 92,39th Cong., 14 Stat 369 (1866) (relief for fire in Portland, Maine). When the Constitution was 
mentioned at all during this period, the comments were half-hearted and quite probably insincere. For 
example, during the brief debate on the appropriation of $190,000 for relief due to flooding of the Mis- 
sissippi River, Representative Cox of New York remarked that he thought the proposal was "a little out- 
side the scope of our legislation." However, the remainder of his comment suggests that he raised this 
objection only to create the possibility of relieving his own district h m  the disaster it was experiencing: 
"Why do we not assist the forty thousand suffering and starving poor of the city of New York?" 2 
CONG. REC. 3 15 1 (1 874). 

'03 See 4 ANNALS OF CONG. 17 19-27 (1 796). 
'" See 3 CONG. DEB. 747-773 (1827). 
205 See 3 ANNALS OF CONG. 169-173 (1794). Eventually, every white person on the island was ei- 

ther killed or forced to flee. See generally, ARTHUR L. STMCHCOMBE, SUGAR ISLAND SLAVERY IN THE 
AGE OF ENLIGHTENMENT: THE POLITICAL ECONOMY OF THE CARIBBEAN WORLD 231 -55 (1 995). 

'06 In addition, two cases involved minor debates regarding the constitutionality of relief. One was 
a bill, which passed, to provide lifetime pensions to the four daughters of the late French citizen and 
Revolutionary War hero Count de Grasse after their plantation in Cape Francois was destroyed during 
the slave revolt. See 5 ANNALS OF CONG. 794 (1798). The other was during discussion of the rejected 
petition for a federal loan to assist a failing glass factory. See 1 ANNALS OF CONG. 1686 (1790). 

'07 See 3 CONG. DEB. 752-773 (1 827). 

Heinonline --  92 Nw. U. L. Rev. 1000 1997-1998 



92:967 (1998) Disaster Relief and the American Welfare State 

$20,000 for the relief of the population?08 The debate was remarkable, 
however, in that it showed a majority in Congress eager to find a way to le- 
gitimate spending for charitable relief under the Constitution in the face of 
determined argument that such allocations were prohibited. Over the 
course of the debate, authority was sought in three separate clauses: the 
power to tax and spend for the general welfare? the power to make all 
laws necessary and proper:'0 and the power to exercise exclusive legisla- 
tion over the capital enclave?" 

The Alexandria relief bill was debated eight years after Chief Justice 
Marshall vastly expanded the scope of federal congressional authority under 
the "Sweeping"212   la use"^ in McCulloch v. ~ a r y ~ a n d ? ' ~  Anxious anti- 
Federalists, already agitated by Justice Marshall's opinion in McCulZoch, 
spoke against any fhther extension of federal power into areas they be- 
lieved were reserved to the states. To the consternation of relief supporters, 
who saw needy fire victims becoming bound up within an old d t y , " 1 5  
Congress spent four days embroiled in a bitter fight over whether disaster 
relief properly fit the scheme of implied and enumerated powers granted by 
the Constitution. 

Much of the debate implicitly centered on whether the Sweeping 
Clause could support federal poor relief after the expansive treatment it was 
given in McCuZloch, with members taking up opposing positions on the 
more general question of federalism. Representative Johnson argued that 
"if Congress had the right to give away the public money for charitable 
purposes, there is no limit in the Constitution to whom or where it shall 

Representative Carson responded, however, that nothing could be 
more necessary or proper than relief for "his fellow-beings, who the night 

208 See An Act for the relief of the indigent sufferers by the fire at Alexandria, ch. 3, 6 Stat. 1 
(1 827). 

*09 See U.S. CONST. art. I, 4 8, cl. I. 
2'0 SeeU.S. CONST. ar t  I, 9 8, cl. 18. 
2'1 See U.S. CONST. art. I, 4 8, cl. 17. 
2'2 McCulloch v. Maryland, 17 U.S. (4 Wheat) 316,344 (1819). 
2'3 U.S.CoNST.art.I,§ 8,cl. 18. 
2'4 17 U.S. (4 Wheat) at 325. Marshall interpreted the Necessary and Proper Clause to extend be- 

yond the enumerated powers of Article I: 
Let the end be legitimate, let it be within the scope of the constitution, and all means which are ap- 
propriate, which are plainly adapted to that end, which are not prohibited, but consist with the let- 
ter and spirit ofthe constitution, are constitutional. 

Id. at 421. There was even a slight hint in McCulloch that the Constitution could support congressional 
spending for disaster relief, because it was "intended to endure for ages to come, and consequently, to be 
adapted to the various crises of human affairs." Id. at 415 (emphasis added). 

215 At one point, sensing that the debate was more about federalism than fire, Representative Cam- 
breleng proclaimed that "this was not the time, nor the occasion, to fight the battles of the Constitution!' 
Even if he doubted, "he would at once cast his doubts aside, and extend relief to his suffering fellow 
citizens." 3 CONG. DEB. 763 (1827). 

'I6 Id. at 767 (statement of Rep. Johnson). 
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before slept in security, and this night had not where to lay their heads- 
who had that very morning, risen in comfortable, perhaps affluent circum- 
stances, and at night found themselves without a dollar in the world."217 

Congress did have the authority to relieve Alexandria under the 
Spending Clause, according to Representative Drayton, because "the pros- 
perity of individuals conduces to the general welfare of the body 
In a remarkably concise statement of what would become the dominant un- 
derstanding of the Spending Clause during the New Deal more than a cen- 
tury later, he asked whether, if one of the states was "reduced to poverty, 
and an inability to supply its necessary wants, by an earthquake, war, or any 
other wide-spread calamity-would not the general welfare require that 
they should be saved from starvation by the aid of the national funds?'"lg 

Sympathy notwithstanding, Representative Archer stated that the 
Spending Clause did not endow Congress with the "power to bestow the 
money of the Union, on all objects and occasions, at our discretion, how- 

9,220 ever strong the appeal. . . . Federal money could be spent only in the 
service of an enumerated power."1 Representative Rives protested that the 
Spending Clause gave Congress no authority to provide charity "even tak- 
ing for our guide the most liberal construction which has ever been sug- 
g e ~ t e d . " ~ ~ ~  Relief for Alexandria simply was not "in any manner, connected 
with the payment of the debts, or providing for the common defence and 
general welfare of the 

Representative Johnson asserted that "Congress possessed no power to 
vote away the public money except for public purposes," which could not 
include poor relief for Alexandria? He was joined in this opposition by 
Representative Cook, who asked "shall we pour out the treasure of the Un- 
ion on the People of this District, whenever their private distresses may 
permit a call on our ~om~assion?'"~ Furthermore, disaster relief could 
never be for the general welfare because it was by definition local. The 
Constitution authorized only those projects that were "of a national charac- 
ter, and will promote the general prosperity of the country."226 

Although a few determined congressmen continued to maintain that the 
spending power alone could justify disaster relief;27 a consensus eventually 

2'7 Id. at 759 (statement of Rep. Carson). 
'I8 Id. at 772 (statement of Rep. Drayton). 
'I9 Id. 
2" Id. at 761 (statement of Rep. Archer). 
221 see id. 

Id. at 769 (statement of Rep. Rives). 
223 Id. 
224 Id. at754 (statement of Rep. Johnson). 
225 Id. at 768 (statement of Rep. Cook). Cook was quick to distinguish pensions for the relief of in- 

digent veterans as payment for service rather than as spending for the general welfare. See id. 
226 Id. 
227 See id. at 766 (statement of Rep. Wood). 
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emerged that the Enclave would support the relief measure. Al- 
exandria then was located in the area ceded by Virginia for the construction 
of the capital. Although it was later granted back to Virginia, the clause of 
the Constitution that empowered Congress to exercise "exclusive legisla- 
tion" over Ale~andria~~' was thought to justify relief Representative Ham- 
ilton went so far as to declare that the appropriations for the Venezuelan 
earthquake and the refugees fiom St. Domingo had been unconstitutional, 
but that he would vote for this bill because it was no more than "an ordinary 
function of municipal power . . . exercised in a manner that meets the best 
feelings of my own heart.yy230 

Few were comfortab1,e opposing relief for their "fellow-citizens . . . 
houseless and destitute, who are at this moment perishing fiom cold and 
fiom want.y7231 Even Representative Johnson, who led the fight against the 
bill, acknowledged that it "enlisted the best feelin s and sympathies of the li heart, in favor of a suffering and afflicted People." 

Moreover, there was little enthusiasm for debating dry theoretical is- 
sues in the face of an event characterized as an emergency. Representative 
Cambreleng lamented the lengthy debate because "while the debate was 
progressing, those for whom the charity was designed, were perishing . . . . 
[Qt was not a time to stop to examine our constitutional Sub- 
suming the measure under the Enclave Clause permitted Congress to enact 
a popular measure even as it evaded the more freighted federalism ques- 
t i o n ~ . ~ ~  

Although use of the Enclave Clause permitted Congress to solve the 
immediate problem of relieving Alexandria, it did not in any sense solve the 
problem of the general constitutional status of federal relief. Indeed, the 
Alexandria fire was often subsequently cited as a precedent that demon- 
strated the constitutional permissibility of disaster relief. The measure's 
exceptional status was forgotten, as the Enclave Clause was discarded as the 
underlying rationale for the appropriation. 

Many of the congressmen debating the Alexandria relief bill in 1827 
perceived the difficulty of constructing and maintaining a meaningful con- 
stitutional distinction between disaster relief and poor reliefz3' Neverthe- 

U.S. CONST. art. 1, 9 8, cl. 18. 
229 3 CONG. DEB. 766 (statement of Rep. Hamilton). 

Id at 765. 
Id. at 763-64 (statement of Rep. Cambreleng). 

232 Id. at 754 (statement of Rep. Johnson). 
"' Id. at 763 (statement of Rep. Cambreleng). 
" See id. at 758 (statement of Rep. Mercer) ("The power we are about to exercise, does not touch 

the confines of the often-contested doctrines of State and Federal authority."). 
us See id. at 765 (statement of Rep. Campbell) (arguing that "if Congress might appropriate for the 

poor of the District at large, why not for those suddenly made poor by an act of Providence"). 
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less, it would be another century before the constitutional and rhetorical 
identity between the two was forged."6 

B. Relief and Sectionalist Logrolling 
Although the constitutionality of relief rarely was contested after the 

grant to Alexandria, objections based on sectionalist jealousies and rivalries 
became frequent. Both North-South and East-West divisions commonly 
were invoked in contests over relief legislation. Although these objections 
rarely were fatal to the relief bill in question, it is not clear that they were 
intended to be. Rather, such objections most often resulted in a compensa- 
tory relief appropriation for the region of the complaining ~on~ressrnan.~' 
The attempt to amend a bill to include another affected area could, however, 
kill the proposal either accidentally or by de~ign."~ 

For example, in 1818 a Maryland Representative moved to amend a 
bill for the relief of the beleaguered New Yorkers on the Niagara fkontier 
who still were trying, five years later, to receive relief for losses fi-om the 
War of 18 12.2~' Representative Reed's amendment provided identical relief 
for residents of the Chesapeake Bay area?40 The Speaker of the House in- 
te jected that the measure should be proposed as a separate bill because it 
would endanger the chances of the Niagara relief measure, which he was 
anxious to pass.24' Following a heated argument, the amendment passed.242 
The following day, however, the entire bill was rejectedld3 

The Alexandria fire was the first in a long list of disaster appropriations cited by Wisconsin Sen. 
Robert LaFollette, Jr. in support of federal relief for the Great Depression during the winter of 1930-31: 

We have been told by those speaking for the [Hoover] administration that to appropriate money to 
relieve distress and suffering in the drought-stricken States would be to violate a great American 
principle. If that be true . . . we began violating that great American principle in 1827, when the 
policy of appropriating funds from the FederaI Treasury for relief purposes was inaugurated. At 
that time, in order to assist relieving conditions created by a fire at Alexandria, Va., the Congress 
appropriated $20,000. 

74 CONG. REC. 4437 (1931). New Dealers such as Alger Hiss and Aubrey Williams later discovered the 
earlier appropriations for the Whiskey Rebellion and other disasters. Hiss incorporated this history into 
his briefs defending various New Deal spending programs. See,e.g., Brief for the United States at 154- 
55, United States v. Butler, 297 U.S. 1 (1935) (No. 401). See info notes 370-81 and accompanying text. 

237 See, kg., 15 ANNALS OF CONG. 1695-96 (1st Sess. 1818). 
238 Several members of Congress attempted to kill the proposed relief for the fire at Savannah, 

Georgia in 1796 by an amendment to extend identical relief to the small town of Lexington, Virginia, 
where there had been a fire some months previous. The amendment's sponsor, Representative Moore, 
said that he opposed the entire principle of granting relief on constitutional grounds, but if enacted it 
should be general rather than local. He declared that he would move to add Lexington to the bill and 
then vote against them both. See 4 ANNALS OF CONG. 2718 (1796). 

See 15 ANNALS OF CONG. 1695 (I st Sess. 181 8) (statement of Rep. Reed). 
"O See id. at 1695. 
"' See id. (statement of Rep. Clay, Speaker of the House). 
"' See id. at 1696. 
243 See id. at 1698-99. 
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There were three significant instances during the nineteenth century in 
which relief legislation was affected by sectionalist antagonism. The first 
resulted in the expansion of the provisions of the law relieving distress 
caused by British troops during the War of 18 12 to relieve whites involved 
in conflicts with Indians during 18 1 5?4 The second involved a bill for the 
relief of the 1836 fire in the New York mercantile district that, though it did 
not affect the outcome of the bill, revealed the depth of North-South divi- 
sions over slavery?45 The third was a conflict between Eastern supporters 
of Indian rights and Western advocates of extermination during appro ria- 
tion of relief for white settlers following the Sioux uprising of 1862. 22 In 

this Iast case, Eastern congressmen forced minor changes in the bill, as well 
as ado tion of a separate measure designed to protect the rights of some 
Sioux. R 

In 18 17, the law providing relief for damages caused by British troops 
during the War of 1812 was amended to provide identical relief for those 
who lost popefty during the Indian wars in 1815, primarily involving the 
~ r e e k s ? ~  Dunng the two-year period preceding the amendment, hundreds 
of a lications for relief arrived in Congress fiom the Mississippi Terri- $8) tory. 

In a Memorial to Congress in 1815, both houses of the Mississippi Ter- 
ritorial Legislature complained about the unfair treatment they felt they re- 
ceived at the hands of Congress in the distribution of relief. The Memorial 
argued that the principle governing the provision of relief for British war- 
fare should apply with "equal force to the Creek nations of ~ndians?' 
However, the House committee reported against relief in February, 1 8 16:" 
and the claims were excluded fiom the relief Act of April 9, 1816, which 
provided only for losses inflicted by the British-primarily located in the 
North and East. 

See An Act to amend the act Laauthorizing the payment for property lost, captured, or destroyed 
by the enemy, while in the military service of the United States, and for other purposes," passed ninth of 
April, one thousand eight hundred and sixteen, ch. 110,3 Stat. 397,398, $4  (1817). 

245 See 12 CONG. DEB. 2715-16 (1836) (statement of Rep. Chambers); id. at 2567-68 (statement of 
Rep. Graves); Id. at 271 1-12 (statement of Rep. Judson). 

See CONG. GLOBE, 37th Cong., 3d Sess. 516 (1863) (statements of S ~ S .  Wilkinson &Clark). 
247 See Id. at 518 (statement of Sen. Doolittle). 
"' See An Act to amend the act "authorizing the payment for property lost, captured, or destroyed 

by the enemy, while in the military service of the United States, and for other purposes," passed ninth of 
April, one thousand eight hundred and sixteen, ch. 110,3 Stat. 397,398,44 (1817). 

249 See Indian Depredations in the Mississippi Territory, reprinted in 9 AMEMCAN STATE PAPERS 
(Claims) No. 276 (1815). In February, 1815, a committee reported on the memorials for relief, recom- 
mending that the losses by the Creeks be investigated and evaluated in the same manner as those caused 
by the British or American troops. See id. 

ZSO Indian Depredations in the Mississippi Territory, reprinted in 9 AMERICAN STATE PAPERS 
(Claims) No. 270 (1815). 

2s1 See Indian Depredations by the Creeks in Mississippi, reprinted in 9 AMERICAN STATE PAPERS 
(Claims) No. 290 (181 6). 
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Angry settlers railed against the unfairness of Congress. Western con- 
gressmen took up the matter during the debates over the competence of 
Commissioner ~ e e . 2 ' ~  Kentucky Representative Johnson pointed out that 
all the claims together f?om the Western country were less than $100,000, 
whereas over $1 million had already been paid to the Atlantic states?) Ul- 
timately the Act was amended to include the Creek claims.254 

The second instance arose during the debate over relief for a fire in 
New York City in 1836. Southern and Western Representatives, who op- 
posed relieving mercantile interests, expressed vehement anti-Abolitionist, 
and veiled anti-Semitic ~ e n t i m e n t ~ ~ ~  Southern legislators, furious at the 
growing abolition movement in New York, used the plea for relief as an 
opportunity to vent their rage. After all, why should they relieve the dis- 
tresses of those fomenting disastrous Black uprisings in the South: 

I cannot but reflect that, while I am here discharging the duties of my station, 
he and his abolition associates are using their utmost efforts to instigate people 
whom I have raised with care and indulgence but little short of paternal, first to 
discontent and resentment, and ultimately to imbrue their hands in the blood of 
my family and friends.256 

Additionally, Western congressmen who were resenthl of the treat- 
ment they previously received at the hands of the New York credit estab- 
lishment relished the opportunity for payback: "I do not wish, sir, to create 
any sectional jealousies," intoned Representative Hardin of Kentucky, but 

I suppose the merchants of New York occasionally extend time to their west- 
em customers after their obligations fall due, but I have not . . . heard them 
charged with refusing a little interest . . . and we in the west say to the mer- 
chants of New York, if it be inconvenient to pay your bonds when they fall 
due, it is but just you should pay interest for the indulgence.257 

In a third example, East-West sectionalist hostilities flared over a bill 
for the relief of white Minnesotans following a Sioux uprising in 1862. The 

252 See, e.g., 14 ANNALS OF CONG. 375 (1816); see supra notes 101 -22 and accompanying text. 
253 See 14 ANNALS OF CONG. 375-76 (1816) (statement of Rep. Johnson). 
254 See An Act to amend the act "authorizing the payment for property lost, captured, or desboyed 

by the enemy, while in the military service of the United States, and for other purposes," passed ninth of 
April, one thousand eight hundred and sixteen, ch. 110, 3 Stat. 397, 398, $ 4 (1817). The same day, 
$85,000 was appropriated for the relief of "Friendly" Indians who also lost property during the depreda- 
tions. An Act for the relief of certain Creek Indians, ch. 68,3 Stat. 191 (1817). 

255 See 12 CONG. DEB. 2715-16 (1836) (statement of Rep. Chambers) ("The City of Nevr York has 
her Rothschilds and her Barings, in miniature, who aspire to be the bankers of the twenty-four States of 
this Union."). 

Id. at 2716 (statement of Rep. Chambers). In fact, Congress was in the midst of an acrimonious 
debate over the abolition of slavery in the District of Columbia. See id. at 185-21 1. 

257 Id at 2567 (statement of Rep. Hardin). 
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bill for the relief of injured whites provided for the abrogation of all treaties 
between the Sioux and the seizure of all assets held in trust for them by the 
United States, some $4 million.258 

The original bill provided for an immediate distribution of $1.5 million 
to injured whites.z9 The Committee on Indian Affairs, however, substi- 
tuted an initial relief payment of $100,000, to be distributed by relief com- 
missioners for immediate needs, and for an assessment of the extent of the 
damage prior to any further appropriation?60 Eventually, Congress allo- 
cated $200,000 for the relief commissioners to disburse "immediately after 
arriving on the ground, and ascertaining the parties who were in need of this 
immediate relief."61 

The parts of the bill provoking bitter sectionalist tensions provided for 
the complete removal of the Sioux from the State of ~ i n n e s o t a . 2 ~ ~  Fur- 
thermore, there was no provision made to preserve the annuities of those 
Indians who accepted the federal government's allotment policy and wanted 
to remain on their farms. Eastern Senators protested that ''there are a por- 
tion of these tribes of Indians who have been faithfil to the whites, have de- 
fended them, and saved their lives. . . . We have got to make some 
provision for the Indians who have been faithfi.11.'"~~ 

This sort of reasoning provoked angry recriminations fkom Western 
congressmen, who offered an Eastern colleague the opportunity to "settle 
with his wife and daughters in the midst of his much abused 
Easterners, particularly Philadelphia Quakers, were harshly criticized for 
opposing extermination and removal, even as they resided in the safety of 
the eastern seaboard.265 "I am astonished that the Senators fiom Maine and 
New Hampshire should get up here and insist that these Indians shall re- 

"* See CONG. GLOBE, 37th Cong., 3d Sess., at 509-1 1 (1863). 
259 see id. at 51 0. 
260 See id. at 510-11. Sen. Harlan explained that "[tlhe committee had no means of knowing 

whether the damages would amount to $1,500,000. There is no evidence that the Senators from Minne- 
sota are now prepared to lay before this body to justify us in coming to that conclusion." Id at 510. The 
committee suspected that the recipients would "manage by the adoption of the usual means resorted to 
by persons who have suffered great damage to make their claims at least equal to the sum appropriated." 
Id. 

Id. at 510 (statement of Sen. Harlan). See An Act for the Relief of Persons for Damages sus- 
tained by reason of Depredations and Injuries by certain Bands of Sioux Indians, ch. 37,3 Stat. 652 
(I 863). 

262 See EDWARD LAZARUS, BLACK HILLS, WHITE JUSTICE: THE SIOUX NATION VERSUS THE 
UNITED STATES, 1775 TO PRESENT 27-33 (1991). The Minnesota Indian war began as an uprising of the 
Sentee band against unfair trading practices and federal failures to honor treaties. It resulted in the 
eventual slaughter of Sentees by the U.S. Army, and the largest public mass execution in U.S. history. 
"To most easterners . . . the brutality of the western Indian campaigns [by the whites] was appalling." 
I .  at 29. 

263 CONG. GLOBE, 37th Cong., 3d Sess. 511 (1863) (statement of Sen. Doolittle). 
* CONG. GLOBE, 37th Cong., 3d Sess., app. at 142 (1 863) (speech of Rep. Windom). 
'15' See id. 

1007 
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main among a people some of whom they have butchered in the inhuman 
manner which they have."266 All Indians had to be removed or extermi- 
nated fkom white settlements; pleas by the New England delegation not to 
"allow ourselves to run wild in consequence of our for the 
settlers provoked waves of Western rage and resentment. 

The Indian defenders were not able to provide much protection for the 
Sioux during the debate of the relief bill in 1863. They resurrected the issue 
a year later, however, and won passage of a second relief bill, for the bene- 
fit of the "liiendly" Sioux. Although the bill provided minimal relief, it was 
a concession wrung fi-om Western legislators favoring extermination and 
total removal that a part of the relief was allocated "for the purpose of se- 
curin! rrobably a farm . . . in the state of Minnesota for this Chief Other- 
day." 

The invocation in the Spending Clause that expenditures be for the 
"general" welfare was interpreted even by federalists such as Hamilton and 
Story to mean for national rather than local endsF6' Federal disaster relief 
violated this prescription; nothing could be more local than charity for a 
particular stricken community or population. Nevertheless, the regional 
system of congressional representation presented lucrative incentives to op- 
erate relief programs according to the opposite principle. Rather than 
blocking relief efforts, sectionalist antagonism operated primarily to expand 
appropriations for complaining regions and interest groups through legisla- 
tive processes such as logrolling and amendment. 

C. Disaster Relief as An Entitlement Program 
It is tempting to attribute congressional funding of disaster relief in the 

late eighteenth and early nineteenth centuries to accident. Mter all, it seems 
unlikely that the authors of the Constitution would ignore its 'prohibition on 
spending for purely local, charitable purposes. Or we may imagine them as 
great humanitarians, gingerly stepping over the Constitution in order to par- 
cel out mercy and compassion. Both of these ideas likely explain a few 
early relief decisions.270 The historical record demonstrates, however, that 

266 CONG. GLOBE, 37th Cong., 3d Sess. 516 (1863) (statement of Sen. Wilkinson). 
267 Id. at 51 1 (statement of Sen. Fessenden). 
268 CONG. GLOBE, 38th Cong., 1st Sess. 2222 (1864) (emphasis added). 
269 See Alexander Hamilton, Report on the Subject of Manufactures, in 10 THE PAPERS OF 

ALEXANDER HAMILTON 230,302-04 (Harold C. Sy-rett ed., 1966); STORY, supra note 57, at 673. 
270 For example, An Act for the relief of Citizens of Venezuela, ch. 79,2 Stat. 730 (1812), passed 

without any debate, but was later used as a precedent in support of other relief proposals. See 3 CONG. 
DEB. 755 (1 827) (statement of Rep. Brent in support of Alexandria relief bill). An Act providing for the 
relief of such of the inhabitants of Saint Domingo, resident within the United States, as may be found in 
want of support, ch. 2 ,6  Stat. 13 (1794), was also cited as precedent supporting both the appropriations 
for Alexandria, see 3 CONG. DEB. 755 (1827), and for Savannah, see 4 ANNALS OF CONG. 1714 (1796). 
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Congress was much more concerned with the force of precedent than with 
the ~onstitution.~'~ 

The most fiequent argument against relief in petitions debated on the 
floor of either house of Congress or reported on by a congressional com- 
mittee between 1789 and 1870 was the fear that the appropriation would set 
a precedent that would obligate the federal government to provide relief in 
all analogous cases, as illustrated in Figure 1, below. Furthermore, the need 
to adhere to a previously established precedent was the second most fie- 
quentl offered reason for granting requested relief during the same pe- 
riod. 27r  

"' It is not surprising that Congress felt itself bound by precedent; early American legislatures often 
acted in a quasi-judicial capacity out of confusion surrounding the appropriate legislative role. Although 
Congress theoretically had unlimited power to alter the common law, it was unclear whether legislative 
action could do more than to merely articulate the "fundamental and immutable" natural law. See 
NELSON, supra note 173, at 13-15. Furthermore, adherence to precedent was a nearly inviolable rule. 
The eighteenth century was taken up with "inactive legislatures and judges who adhered to precedent 
with a simple-minded rigor and consistency." Id. The importance of this doctrine to early Americans of 
every political stripe cannot be overstated: adherence to precedent was felt to '%restrain the arbitmy Will 
or uninformed Reason of Prince or Judge." Id. See also Christine Desan, Legal immunity and Legisla- 
tive Obligation: Institutional Understandings of Remedy in the Early Republic (Oct. 8, 1993) (unpub- 
lished manuscript, on file with author). 

** Figure 1 is based upon a selection of twenty-seven events engendering Congressional debates, 
committee reports, and petitions for the period from 1789 through 1874. The selections were made on 
the basis of the length of the debate or report for each "disaster." The selections are divided approxi- 
mately evenly between successfi~l and unsuccessfU1 petitions or bills, and includes both private and 
class-based relief claims. This smtegy is designed to reveal the arguments employed at key moments in 
the development of the rhetoric of disaster relief over this period. The following events are included in 
both Figure 1 and Figure 2: 1790 petition of John Amelung for relief for his glass factory following a 
fire; 1794 petition for indemnity for American merchants from British piracy and spoilations; 1794 relief 
for white refugees fleeing the slave revolt on St. Domingo; 1795 petition for relief of the Whiskey Re- 
bellion; the 1796 Savannah fire; 1800 petition for the remission of duties on stills; the 1805 claim of 
Alexander Scott for losses due to theft of slaves by Cherokee Indian; 1806 petition of Richard Sexton 
for disappointed expectations under a government conmct; 1806 petition of Rebecca Hodgson for the 
fire loss of her house; 1815 petition for relief of Creek Indian depredations; 1816 petition for loss of 
Ship Allegany; 1816-1818 debates over relief for the War of 1812, and for claims on the Niagara fmn- 
tier, 1820 petition for loss of property at Valley Forge during the Revolutionary War; 1820 claim of 
Martha Youngs for property burnt by the Americans during the Revolutionary War, 1822 petition of 
Elizabeth House for compensation; 1824 petition of Issac Poole for losses incurred due to attack by pi- 
rates; 1825 petition for the loss of the Schooner William Yeaton while transporting aid to the victims of 
the Caracas earthquake; 1827 Alexandria fire; 1836 petition for relief following Seminole Indian war; 
1836 New York fire; 1840 petition for the relief of Elbert Anderson for failure of government contract; 
1841 petition of government mechanics for unemployment compensation; 1846 petition for relief fol- 
lowing Seminole Indian war; 1852 petition for relief of Spanish subjects injured in mob violence in New 
Orleans; 1854 petition for the relief of distressed seamen; 186264 petition for relief of settlers and loyal 
Indianans following Sioux Indian War. Within each decade, every case is equally weighted. For the 
"entire period" column, each decade is equally weighted. Reasons given in support of relief are shown 
in Figure 2, infia at page 1019. Sympathy for the innocent victim of sudden catastrophe was the most 
frequently offered principle supporting relief, while the need to adhere to a previously-established 
precedent ranked second. See id. 
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Reasons Given for Denying Relief, 1790-1 869 
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The Congress, in asserting and defending these claims about precedent, 
often self-consciously operated more like a court than a legislature?73 In 
fact, as Representative Johnson noted in the 18 16 debate over the propriety 
of bureaucratizing relief operations:" relief was "a class of claims . . . more 
properly confided to a judicial tribunal than to the Congress of the United 
~tates.'"~ Concern that all persons receive equal treatment from Congress 
pervaded virtually every discussion of relief. 

Precedent figured importantly in the denials of private relief claims 
arisin out of losses during the Revolutionary War and various Indian 
wars!6 as well as in decisions to grant relief to particular petitioners who 
stood in a similar position to those who had already received as~ist.ance.2~~ 
Fear of setting a precedent which would be "destructive to the resources of 
the nation77278 was invoked in rejecting hundreds of claims, even those of 
extremely sympathetic petitioners.279 Committees, however, often exerted 
themselves to distinguish the case of a particular plaintiff from a set of ad- 
verse precedents?80 

273 See Desan, supra note 271. 
274 Seesupra notes 97-122 and accompanying text. 
275 14 AMJALS OF CONG. 375 (1816) (statement of Rep. Johnson). The perception that Congress 

adjudicated claims in a judicial manner was prevalent among the public. Often, memorials for relief 
would amve in Congress in the form of legal briefs. See, e.g., H.R DOC. NO. 25-203 (1839) (Petition of 
the Sufferers of Wyoming, Pennsylvania). The Wyoming petition was a well-argued legal brief, com- 
plete with cases, statutes, and an evidentiary record attached as an appendix. 

276 See, eg., Indemnity for Property Destroyed by the Enemy (Feb. 11, 1794), reprinted in 9 
AMERICAN STATE PAPERS (Claims) No. 39 (1794) (denying claim of William Dewees for the destruc- 
tion of his estate, Valley Forge, Pennsylvania, during its occupation by American troops because of 
problems arising fiom precedent); lndernnity for Property Destroyed by the Troops of the United States, 
reprinted in 9 AMERICAN STATE PAPERS (Claims) No. 87 (1797) (denying claim of Thomas Frothing- 
ham for the destruction of his house because "loss of houses, and other sufferings by the general ravages 
of war, have never been compensated by this or any other government . . . . As government has not 
adopted a general rule to compensate individuals who have suffered in a similar manner. . . this petition 
cannot be granted"). 

277 See, eg., Loss of the Ship Allegany, reprinted in 9 AMERICAN STATE PAPERS (Claims) No. 312 
(1816) (recommending relief for the loss of a ship in the Algerian conflicts because "the Government 
has awarded relief in similar cases recollected, and particularly the cases of the Anna Mariu, of New 
York, and the Resource of Baltimore'"). 

278 Indian Depredations and Cruelties in 1777, reprinted in 9 AMERICAN STATE PAPERS (Claims) 
No. 569 (1822) (Petition of Elizabeth House for relief). 

279 The Committee on Revolutionary Claims reported against the claim of Elizabeth House, who 
was kidnaped, raped, sold into sexual slavery, and forced to watch the murder of her children during In- 
dian wars in 1777 because "[ilf the present claim be allowed, others of a similar character cannot, with 
propriety, be rejected." Id. 

280 See, ag., Remission of Duties, reprinted in 3 AMERICAN STATE PAPERS Finance) No. 162 
(1 801). In this case, the committee reported in favor of relief for the merchants of Providence for teas 
lost in a fire, despite the fact that for the first six months of the year the committee had reported against 
such remissions. The committee was at pains to distinguish this case by the fact that the teas were in the 
possession of the officers of customs at the time of the fire so that "granting relief in this case . . . cannot 
establish a precedent dangerous to the revenue." Id. 
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Precedent often was invoked both to support and oppose the same 
claim. In December 1794, Representative Goodhue, who in April had been 
rebuffed in his plea for indemnification of private property seized by British 
pirates in the West ~ n d i e k *  complained about a request for relief due to 
fire: 

A fire happened lately at Boston, which dest~oyed perhaps ten or twenty thou- 
sand pounds worth of commodities that had paid duties. What kind of business 
would it be if all these persons were to come fonvard and make a deman: of 
compensation. . . . Claims of this kind never would have any conclusion. 

Other congressmen recalled the fact that the House had granted over 
$10,000 in precisely this sort of relief six months prior, and argued that 
"they [shlould have the same justice with other petitioners to that 
~ o u s e . ' " ~ ~  It was agreed that the petition could be "treated as others of the 
like nature had been."284 

There were several significant debates around the turn of the nine- 
teenth century regarding the extent to which Congress was constrained by 
precedent either to provide or to deny relief for deprivation and distress. 
Three such cases, discussed below, demonstrate the structure and strength 
of these appeals. 

I. The WAiskey Rebellion.-Principles of fairness and precedent were 
central to the first debate of large-scale relief. The Whiskey Rebellion, 
centered in eight counties of Western Pennsylvania, began in the spring of 
1794 as an attack on federal excise agents charged with collecting a fiercely 
hated new excise tax on liquor production? For months, rioters refused to 
pay taxes, while they looted and burned not just the tax office but also sur- 
rounding homes, buildings, stills, and farms.286 The conflict mushroomed 
over the next five months into an insurrection that took 13,000 federal 

See 3 ANNALS OF CONG. 689-95 (1794). 
282 Id. at 988 (statement of Rep. Goodhue). 
283 Id. at 988 (statement of Rep. Parker). 
284 Id. 
285 See Letter from Alexander Hamilton to George Washington (Aug. 5, 1794), in THE WHISKEY 

REBELLION: PAST AND PRESENT PERSPECTIVES 31-49 (Steven R Boyd ed., 1985) (recounting t!!e dam- 
age inflicted by the rioters on the local community and the excise officers). Although the Whiskey Re- 
bellion generally is recalled as centered in Allegheny, Fayette, Washington, and Westmoreland counties, 
four others-Bedford, Cumberland, Franklin, and Northcumberland-also were sites of conflict See 
SLAUGHTER, supra note 88, at 206. 

286 See SLAUGHTER, supra note 88, at 158-67. In the beginning there were scattered attacks on fed- 
eral excise agents and their property. As the angry mood began to spread across the frontier, mobs be- 
gan to attack local distillers who had agreed to pay the excise tax. Rioters beat and shot James Kiddoe, 
and destroyed his distillery. William Coughran was attacked, his still and grain mills deslroyed, and he 
was forced to print an account of his ordeal in the Pitbburgh Gazette as a "waming to others." Id. at 
166. 
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troops led by President Washington to quell?87 Eventually, the revolt 
spread to western Maryland, Virginia, and ~entucky. '~~ It was, according 
to Chief Justice John Marshall, the most important incident of early Ameri- 
can constitutional history?" 

Although the Pennsylvania rebels ultimately did not realize their goal 
of looting and burning Pittsburgh, they transformed their resistance to the 
excise tax into generalized class hatred, and began to assault and torch eve- 
ryone with any commercial wealth, regardless of their connection to the of- 
fending liquor tax.B0 Landowners, millers, merchants, and Pittsburgh's 
evolving urban bourgeoisie suffered property damage in the riots. "Ma- 
rauding bands . . . populated the countryside . . . burning buildings; holding 
mock trials and banishing whomever the leased; and brutalizing tax col- HP lectors and other enemies to the cause." Ultimately, violence fkom the 
Whiskey Rebellion spread to twen trans-~ppa1achb.n counties in four 
states and the Northwest Territories$ Although post-Civil War historiog- 
raphy has tended to diminish both the drama and the significance of the 
Whiskey Rebellion, contemporary accounts indicate that it was widely be- 
lieved to be the beginning of a major secessionist guerilla war on the fkon- 
tier.293 

When it was put down, the settlers remained extremely hostile to the 
federal government. President Washington, recounting to Congress the 
federal government's "glorious, successfbl, and bloodless expedition,"2g4 
requested an appropriathn of funds for the relief of the affected communi- 
ties?" 

Washington raised the troops by federalizing local militias. The resulting 13,000 man force was 
as large as the force he commanded in the Revolutionary War, but it was little more than a large band of 
thugs, derisively called the "Watermelon Army." See id at 205,212-20. 

288 See id. at 3. 
See id. at 5. 
Piven and Cloward argue that one of the primary functions of relief is to pacify potentially vio- 

lent class-based insurrections. In this sense, relieving "disasters" in local communities often fits this 
more general pattern. See P m  & CLOIYARD, supra note 29, at 8-22. 

w1 SLAUGHTER, supra note 88, at 188. 
292 See id. at 206. 
293 Indeed, the Whiskey Rebellion was "the single largest example of armed resistance to a law of 

the United States between the ratification of the Constitution and the Civil War [and was] once deemed 
a major historical event" Id. at 5. See also Thomas P. Slaughter, The Friends of Liberty, the Friends of 
Order, and the Whkey Rebellion: A Historiographical Essay, in THE WHISKEY REBELLION: PAST AND 
PRESRJT PERSPECTIVES 9-30 (Steven R Boyd ed., 1985). 

294 SLAUGHTER, supra note 88, at 220. 
295 See 3 ANNALS OF CONG. 995 (1794). The Congress responded by making an open-ended 

authorization for the President to disperse funds on an "emergency" basis. See id. at 1002. The House 
Committee recommending relief estimated the damages at $17,000, although substantially more was 
evenhlally paid out. See iif. at 987. For a partial accounting, see Indemnity for Losses Sustained by the 
Insurgents in 1794, reprinted in 9 AMERICAN STATE PAPERS (Claims) No. 114 (1800). 
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