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Dissenting Views 
INTRODUCTION 

H.R. 4138, the ‘‘Executive Needs to Faithfully Observe and Re-
spect Congressional Enactments of the Law Act of 2014’’ (EN-
FORCE Act), is a deeply flawed bill, both because of its substance 
and because of the process by which the Committee considered it. 
The bill would enable one House of Congress to sue the President, 
Federal officers, and even Federal employees if that House deter-
mines that any of those individuals has failed to ‘‘take Care that 
the Laws be faithfully executed’’ as required by Article II, Section 
3 of the U.S. Constitution.1 

The bill is problematic for several reasons. First, it is a faulty so-
lution in search of a non-existent problem because none of the ex-
amples of executive action cited by the bill’s proponents actually 
demonstrate any failure by the President to execute the laws. 
Rather, each of them represents the exercise of enforcement discre-
tion, authority that stems from the President’s duty to ‘‘take care’’ 
that he ‘‘faithfully’’ execute the laws, i.e., the very provision that 
the bill’s supporters cite. Second, the bill raises serious separation- 
of-powers concerns and would likely be unconstitutional as applied. 
Congress likely cannot meet the standing requirements of Article 
III in an action brought under this bill because the kind of injury 
that would be alleged—that is, a generalized injury that the Presi-
dent failed to comply with a law—is insufficiently concrete to meet 
the Constitution’s requirement of a case or controversy.2 Addition-
ally, the bill would likely force Federal courts to decide political 
questions, which are questions that the Constitution commits to 
the political branches or which are otherwise unfit for a judicial 
forum. Moreover, the bill threatens to turn Congress into a super 
enforcement agency with the ability to bring civil actions whenever 
it disagrees with an exercise of enforcement discretion not only by 
the President, but by potentially thousands of Federal officers and 
employees. Finally, the bill could potentially result in numerous, 
lengthy, and complex court cases for which taxpayers would have 
to pay the legal bills. Also, it must be noted that there was almost 
no meaningful deliberative process surrounding the Committee’s 
consideration of the bill, further calling the soundness of this legis-
lation into question. 

For the foregoing reasons, which are more fully discussed below, 
we dissent from the Committee report and urge our colleagues to 
oppose this bill. 
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DESCRIPTION AND BACKGROUND 

DESCRIPTION 

Section 1. Short Title. Section 1 sets forth the short title of the 
bill as the ‘‘Executive Needs to Faithfully Enforce and Respect Con-
gressional Enactments of the Law Act of 2014’’ or ‘‘ENFORCE the 
Law Act of 2014.’’ 

Section 2. Authorization to Bring Civil Action for Violation of the 
Take Care Clause. Section 2(a) describes procedures for either 
House of Congress to bring a civil action against the President for 
violation of the ‘‘take care’’ clause. Specifically, if one House adopts 
a resolution declaring that the President, the head of any Federal 
department or agency, or any other Federal officer or employee has 
established or implemented a formal or informal policy, practice, or 
procedure not to enforce a Federal law in violation of the ‘‘take 
care’’ clause, that House would be authorized to bring suit and seek 
declaratory relief and other relief that a court may deem appro-
priate based on a declaratory judgment or decree. 

Section 2(b), in turn, details the specific requirements for a reso-
lution under section 2(a). 

Section 2(c) prescribes special rules for Federal courts to follow 
in considering a civil action under section 2(a). Specifically, the ac-
tion is to be heard by a three-judge panel of a Federal district court 
of competent jurisdiction, and the court’s decision would be review-
able only by direct appeal to the Supreme Court. A notice of appeal 
must be filed within ten days, presumably of the final decision by 
the three-judge district court panel. In addition, subsection (c) de-
clares it to be the ‘‘duty’’ of the district courts and the Supreme 
Court to expedite consideration and disposition of any civil action 
and appeal under this bill. 

BACKGROUND 

I. THE ‘‘TAKE CARE’’ CLAUSE AND ENFORCEMENT DISCRETION 

Article II, section 3 of the U. S. Constitution states, among other 
things, that the President ‘‘shall take Care that the Laws be faith-
fully executed.’’ 3 In interpreting the ‘‘take care’’ clause, courts have 
employed two lines of reasoning that superficially may seem to be 
in tension. One line of decisions holds that the President is obli-
gated to implement and enforce statutes as written by Congress 
and that the President has no authority to disregard such stat-
utes.4 A second line of decisions, however, makes clear that, in im-
plementing his charge to take care that the laws be faithfully exe-
cuted, the President and the executive branch that he heads have 
the authority, and, indeed, the duty not to enforce a law in some 
instances because he has the discretion to determine how a law is 
enforced or implemented in light of enforcement priorities and lim-
ited resources, among many potential factors. As the Supreme 
Court has stated, ‘‘an agency’s decision not to prosecute or enforce, 
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whether through civil or criminal process, is a decision generally 
committed to an agency’s absolute discretion.’’ 5 

Regarding enforcement discretion, the Supreme Court has made 
clear the ‘‘take care’’ clause requires the President to exercise dis-
cretion, noting that decisions not to enforce have ‘‘long been re-
garded as the special province of the Executive Branch, inasmuch 
as it is the Executive who is charged by the Constitution to ‘take 
Care that the Laws be faithfully executed.’ ’’ 6 As to delays in imple-
menting statutes, executive branch administrative agencies, which 
report to the President, routinely miss rulemaking deadlines set by 
Congress in statutes and no court has thus far held that such deci-
sions by themselves constitute constitutional violations. Notably, no 
court has ever invalidated an agency’s exercise of prosecutorial or 
administrative discretion on the grounds that it violated the ‘‘take 
care’’ clause.7 

II. ARTICLE III STANDING REQUIREMENT 

In order to participate as party litigants in any suit, congres-
sional plaintiffs—whether they be individual Members, committees, 
or Houses of Congress—must demonstrate that they meet the re-
quirements established by Article III of the Constitution, including 
standing to sue. The failure to establish standing is fatal to the liti-
gation and will result in its dismissal without the court addressing 
the merits of the presented claims. 

Generally, the doctrine of standing is a threshold question that 
does not turn on the merits of a plaintiff’s complaint, but, rather, 
on whether the particular plaintiff has a legal right to a judicial 
determination on the issues before the court.8 The law with respect 
to standing is a mix of both constitutional requirements and pru-
dential considerations.9 Article III of the Constitution specifically 
limits the exercise of Federal judicial power to ‘‘cases’’ and ‘‘con-
troversies.’’ 10 Accordingly, the courts have ‘‘consistently declined to 
exercise any powers other than those which are strictly judicial in 
their nature.’’ 11 Thus, it has been said that ‘‘the law of Art. III 
standing is built on a single basic idea—the idea of separation of 
powers.’’ 12 

To satisfy the constitutional standing requirements in Article III, 
the Supreme Court imposes three requirements. First, the plaintiff 
must allege a personal injury-in-fact, which is actual or imminent, 
concrete, and particularized. Second, the injury must be ‘‘fairly 
traceable to the defendant’s allegedly unlawful conduct.’’ 13 Third, 
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the injury must be ‘‘likely to be redressed by the requested re-
lief.’’ 14 

Raines v. Byrd is the Supreme Court case that established the 
current standard for evaluating whether individual Members of 
Congress have standing to sue the executive branch.15 In Raines, 
the Supreme Court dismissed a suit by Members challenging the 
constitutionality of the Line Item Veto Act, holding that their com-
plaint did not establish that they had suffered a personal, particu-
larized, and concrete injury.16 The Court held that a congressional 
plaintiff may have standing in a suit against the executive branch 
if he or she alleges either: (1) a personal injury (e.g., loss of a Mem-
ber’s seat), or (2) an institutional injury that is not ‘‘abstract and 
widely dispersed’’ and amounts to vote nullification.17 In Raines, 
the Court concluded that the plaintiffs asserted an institutional in-
jury, but their votes were not nullified because of the continued ex-
istence of other legislative remedies. These legislative remedies in-
cluded the ability of ‘‘a majority of Senators and Congressman [to] 
vote to repeal the Act, or to exempt a given appropriations bill (or 
a given provision in an appropriations bill) from the Act. . . .’’ 18 

It appears that an institutional plaintiff has only been successful 
in establishing standing when it has been authorized to seek judi-
cial recourse on behalf of a House of Congress. In the past, a one- 
house resolution that specifically authorizes judicial recourse has 
satisfied this authorization requirement, although authorization 
alone is only one part of the standing analysis.19 

The Raines vote nullification requirement would likely not be 
satisfied in cases where an institutional plaintiff files suit to chal-
lenge an executive action because, unlike in the subpoena enforce-
ment context, legislative actions that remedy the institutional 
plaintiff’s injury could exist. Therefore, whether or not the Raines 
vote nullification standard applies to institutional plaintiffs may be 
an important factor in determining if an authorized institutional 
plaintiff has standing to challenge an executive action. 

If the Raines vote nullification standard were applied to institu-
tional plaintiffs, the existence of legislative remedies may prevent 
an institutional plaintiff, like a House of Congress, from estab-
lishing standing. The following actions could serve as potential 
remedies to executive actions: the repeal or disapproval of execu-
tive branch regulations or guidance documents establishing the 
challenged policies; employing the power of the purse to restrict the 
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use of funds to administer objectionable programs; legislation elimi-
nating, limiting, or clarifying the scope of agency discretion with 
regard to the implementation of existing laws; and oversight activ-
ity. Because the Constitution requires parties to meet Article III 
standing requirements, Congress cannot simply overcome those re-
quirements by claiming to grant itself standing to sue. 

CONCERNS WITH H.R. 4138 
I. H.R. 4138 IS A FUNDAMENTALLY FLAWED SOLUTION TO A NON- 

EXISTENT PROBLEM 
An initial problem with H.R. 4138 is that it is based on the false 

premise that President Barack Obama has failed in his duty to 
take care that he faithfully execute the laws. Over the course of 
two House Judiciary Committee oversight hearings on the ‘‘take 
care’’ clause, H.R. 4138’s proponents sought to portray certain ac-
tions of President Obama as examples of his failure to execute the 
law. They cited, for example, the President’s Deferred Action for 
Childhood Arrivals (DACA) program, which temporarily defers re-
moval of certain young adults who were brought into the country 
as young children.20 In addition, they cited several decisions by the 
Administration to delay or clarify the implementation of certain 
provisions of the Patient Protection and Affordable Care Act (ACA) 
as examples of the President’s failure to faithfully execute the 
laws.21 Finally, they alleged that the Justice Department’s revised 
charging guidelines for certain non-violent, low-level drug offenders 
amounted to a failure to enforce the law.22 The modified charging 
guidelines direct prosecutors to charge certain low-level, nonviolent 
drug offenders with offenses that do not trigger mandatory min-
imum sentences.23 

Rather than being examples of constitutional violations, however, 
these examples merely illustrate the President’s exercise of enforce-
ment discretion in light of limited available resources, which is not 
only within the President’s constitutional authority, but is required 
by the ‘‘take care’’ clause. For instance, the decisions to delay the 
employer mandates and to allow the renewal of otherwise non- 
ACA-compliant health insurance plans for a temporary time period 
were attempts to phase-in implementation of the ACA and were 
not an attempt to prevent implementation. Moreover, the provision 
of subsidies for those in Federal exchanges was consistent with the 
text, history, and purpose of the ACA. It would defy common sense 
to suggest that the President would act to undermine his signature 
legislative accomplishment. 

In response to questions regarding the Administration’s legal au-
thority for delaying implementation, the Treasury Department ex-
plained that this delay ‘‘is an exercise of the Treasury Depart-
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ment’s longstanding administrative authority to grant transition 
relief when implementing legislation like the ACA. Administrative 
authority is granted by section 7805(a) of the Internal Revenue 
Code.’’ 24 Section 7805(a) provides that ‘‘the Secretary [of the Treas-
ury] shall prescribe all needful rules and regulations for the en-
forcement of this title.’’ 25 

As the Treasury Department further explained, ‘‘[t]his authority 
has been used to postpone the application of new legislation on a 
number of prior occasions across Administrations.’’ 26 The Depart-
ment provided several past examples where it had delayed or 
waived a statutory requirement, including its decision during the 
George W. Bush Administration to delay implementation of stand-
ards return preparers must follow to avoid penalties under the 
Small Business Work Opportunity Act of 2007 until 2008 despite 
the fact that Congress made those changes effective as of May 25, 
2007.27 

Allowing flexibility in the implementation of a new program, 
even where the statute mandates a specific deadline, is neither un-
usual nor a constitutional violation. Such flexibility is integral to 
the President’s duty to ‘‘take care’’ that he ‘‘faithfully’’ execute laws. 
The exercise of enforcement discretion is a traditional power of the 
executive. As Duke University Law School Professor Christopher 
Schroeder testified before the Committee, ‘‘Discretionary choices 
are unavoidable features in executing almost all laws.’’ 28 He fur-
ther testified that the ‘‘priority setting decisions necessitated by 
budget constraints necessarily affect how the laws are being exe-
cuted at any point in time, not whether they are being executed.’’ 29 
He also noted that such discretionary enforcement decisions were 
routine and were too numerous to count.30 

With respect to the Administration’s implementation of DACA, 
and its immigration-related enforcement decisions more generally, 
the exercise of discretion in immigration enforcement is squarely 
within the President’s authority. The Supreme Court has consist-
ently held that the exercise of such discretion is a function of the 
President’s powers under the ‘‘take care’’ clause and has reiterated 
this principle in the immigration enforcement context as recently 
as 2012 in its decision in Arizona v. United States.31 As both Rep-
resentative Luis Gutierrez (D-IL) and Professor Schroeder pointed 
out during the second hearing on the ‘‘take care’’ clause, DACA is 
not a case where the President has decided simply to not enforce 
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the law for an entire class of people.32 Although the policy applies 
broadly, immigration authorities must still make particular deci-
sions regarding removal of an individual on a case-by-case basis to 
ensure that the individual meets DACA’s qualifications. 

Immigration officials may exercise enforcement discretion in indi-
vidual cases or ‘‘prosecutorial discretion may be more formalized 
and generalized through agency regulations or procedures.’’ 33 In 
fact, Congress expressly directed the Secretary of Homeland Secu-
rity to establish ‘‘national immigration enforcement policies and 
priorities.’’ 34 The Administration’s DACA policy comports both 
with the statutory directive to establish national enforcement prior-
ities and with the responsibility to exercise prosecutorial discretion 
under the ‘‘take care’’ clause of the Constitution. 

While some critics argue that DACA can be distinguished be-
cause the possibility for relief is extended to persons who fall with-
in a larger category, this ignores the fact that specific decisions to 
defer action still are made on a case-by-case basis. It also overlooks 
the fact that the executive branch has exercised its enforcement 
discretion on a categorical basis for decades. For example, the Ken-
nedy Administration extended voluntary departure to persons from 
Cuba on a categorical basis, which allowed many otherwise deport-
able individuals to remain in the United States for an extended pe-
riod of time.35 President George W. Bush’s Administration tempo-
rarily suspended sanctions on employment of unauthorized aliens 
in areas affected by Hurricane Katrina and directed agents and of-
ficers to exercise prosecutorial discretion with respect to nursing 
mothers.36 

As with DACA, the revised Justice Department charging guide-
lines still require particular charging decisions to be made on a 
case-by-case (not class-wide) basis to ensure that a particular of-
fender meets the required criteria. Assessing the particular facts of 
a case to the appropriate criminal charge is a core function of pros-
ecutorial discretion, the wide latitude that prosecutors have in de-
termining when, whom, how, and even whether to prosecute appar-
ent violations of the law. Far from violating the ‘‘take care’’ clause, 
prosecutorial discretion derives from this obligation to ‘‘take care’’ 
to ‘‘faithfully’’ execute the law. 

Regarding the seeming tension between the duty to execute the 
laws and decisions not to enforce the law, Professor Schroeder tes-
tified: 

At first blush, it may seem paradoxical to say that an 
agency is executing the laws when it decides not to enforce 
the law, but the paradox is completely eliminated once one 
recognizes that executing laws encompasses many activi-
ties, not all of which can be performed at any given time. 
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Insofar as making decisions about where and when to en-
force frees up resources for other activities constitutive of 
law execution, non-enforcement decisions are part of the 
overall process of executing the laws.37 

In short, the examples that the proponents of H.R. 4138 cite to 
justify its radical scheme to allow one House of Congress to sue the 
President fail to support the underlying premise of the bill, which 
is that routine exercises of enforcement discretion amount to viola-
tions of the President’s duty to take care that the laws be faithfully 
executed. In the absence of any credible examples of such a failure 
to meet his constitutional obligations, the justification for the bill 
fails. 

II. H.R. 4138 VIOLATES SEPARATION-OF-POWERS PRINCIPLES AND 
WOULD LIKELY BE UNCONSTITUTIONAL AS APPLIED 

A. Congress Would Likely Lack Article III Standing to Sue 
Congress would likely lack the constitutionally-required standing 

to sue pursuant to H.R. 4138 because the alleged injury—i.e., the 
alleged failure to take care that a law be faithfully executed—is not 
the kind of a concrete and particularized injury to Congress suffi-
cient to confer Article III standing on Congress to sue pursuant to 
the ENFORCE Act. Rather, it amounts only to a generalized com-
plaint that the executive branch did not follow the law. The Su-
preme Court has made clear that injury ‘‘amounting only to the al-
leged violation of a right to have the Government act in accordance 
with law was not judicially cognizable’’ for Article III standing pur-
poses.38 To allow standing based on an ‘‘undifferentiated public in-
terest in executive officers’ compliance with the law . . . is to 
transfer from the President to the courts the Chief Executive’s 
most important constitutional duty, to ‘take care that the Laws be 
faithfully executed.’ ’’ 39 Congress cannot simply ‘‘give itself’’ Article 
III standing where it does not exist, as some Members of the Com-
mittee Majority contended during the markup debate on this bill. 

Article III’s standing requirements enforce the Constitution’s sep-
aration-of-powers principles. The separation of law-making from 
law-execution is a distinctive feature of the U.S. Constitution, and 
as part of this structural separation, the Supreme Court has held 
that the Constitution bars Congress from vesting itself with the 
power to appoint officers charged with executing Federal laws, in-
cluding through litigation.40 

Representative Trey Gowdy (R-SC), H.R. 4138’s sponsor, repeat-
edly claimed during the markup that the bill merely ‘‘codifies’’ the 
Supreme Court’s decision in Coleman v. Miller, where the Court 
held that members of the Kansas legislature who voted against 
ratification of a proposed amendment to the U.S. Constitution had 
standing to sue the state’s lieutenant governor for acting beyond 
his authority when he cast the tie-breaking vote for ratification.41 
The Court reasoned that the legislators had a ‘‘plain, direct and 
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adequate interest in maintaining the effectiveness of their votes’’ 
and, therefore, had standing under Article III because the legisla-
tors had the right to have their votes against ratification be given 
full effect under the Constitution.42 After finding that the legisla-
tors had standing, the Court ultimately held that because Article 
V of the Constitution grants Congress undivided power to control 
the amendment process, questions about the ratification process 
were ‘‘political questions’’ that were non-justiciable.43 

Raines, however, significantly limited the reach of the Coleman 
decision to challenge executive action, making it clear that in order 
for legislators to have standing, they must allege an injury that 
would amount to vote nullification, that is, that other legislative 
remedies are not available to address the asserted institutional in-
jury.44 As the Court in Raines noted, it is not enough that a Mem-
ber simply lost a vote or cannot garner majority support for a posi-
tion. To establish vote nullification for Article III standing pur-
poses, a legislative plaintiff must establish that his or her votes 
will in the future be nullified.45 So long as future Senators and 
House Members retain the power to vote to repeal an Act or deny 
appropriations or take any number of other measures in response 
to executive action, their votes cannot be said to have been nul-
lified and they cannot meet Article III’s requirement that they suf-
fer a concrete injury.46 

Here, none of the examples raised by H.R. 4138’s proponents es-
tablish that the votes of Members of Congress were nullified. Rath-
er, in each case, Congress retains the power to repeal or disapprove 
executive branch regulations or guidance documents establishing 
the challenged policies; employ the power of the purse to restrict 
the use of funds to administer objectionable programs; pass legisla-
tion eliminating, limiting, or clarifying the scope of agency discre-
tion with regard to the implementation of existing laws; deny con-
firmation of nominees; and engage in oversight of executive branch 
activity. Any action pursuant to H.R. 4138 to challenge executive 
action, therefore, would not meet the test for Article III standing 
for legislators as articulated in Raines. 

H.R. 4138’s proponents also cannot rely on court decisions find-
ing standing for one House of Congress to sue to enforce a sub-
poena. In the subpoena enforcement context, the institutional 
plaintiff is alleging a concrete injury to a special prerogative of the 
legislative body—i.e., to defend the power of the legislative body to 
perform its oversight and information gathering duties.47 By con-
trast, H.R. 4138 contemplates lawsuits where no special preroga-
tive of Congress, or one House of Congress, is at stake. Rather, any 
suit to enforce the ‘‘take care’’ clause necessarily only alleges an 
‘‘undifferentiated public interest in executive officers’ compliance 
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with the law’’ which is insufficient to establish Article III stand-
ing.48 

Additionally, even if Congress as a whole could establish a con-
crete injury pursuant to the ENFORCE Act, any legislative interest 
in enforcing the ‘‘take care’’ clause against the President would be-
long to the entire Congress, not just one House. To the extent that 
the ENFORCE Act permits one House to proceed with a lawsuit, 
it violates this principle. Allowing only one House to pursue litiga-
tion to enforce the ‘‘take care’’ clause as it sees fit heightens the 
risk that courts would become the arbiters of partisan differences 
between elected officials. 

Even Professor Elizabeth Foley, one of the Majority witnesses 
who testified last month that Congress has standing to sue to en-
force the ‘‘take care’’ clause, contradicted herself in a prior state-
ment that she wrote less than three weeks before her Committee 
appearance. In that prior statement, she said: 

Congress probably can’t sue the president, either. The Su-
preme Court has severely restricted so-called ‘‘congres-
sional standing,’’ creating a presumption against allowing 
Members of Congress to sue the president merely because 
he fails to faithfully execute its laws.49 

Professor Jonathan Turley, another Majority witness, testified at 
the first hearing on the ‘‘take care’’ clause that courts are quite 
hostile toward recognizing Member standing for purposes of pur-
suing constitutional violations.50 While not commenting directly on 
Congress’s institutional standing, he noted that the current situa-
tion is one where no one could successfully raise a President’s fail-
ure to faithfully execute the laws as an issue in court.51 

In his dissent in United States v. Windsor, no less a conservative 
than Justice Antonin Scalia, joined by Chief Justice John Roberts 
and Justice Clarence Thomas, criticized a dissent by Justice Sam-
uel Alito that tracked the reasoning underlying H.R 4138, writing: 

Heretofore in our national history, the President’s failure 
to ‘‘take Care that the Laws be faithfully executed,’’ could 
only be brought before a judicial tribunal by someone 
whose concrete interests were harmed by that alleged fail-
ure. Justice Alito would create a system in which Congress 
can hale the Executive before the courts not only to vindi-
cate its own institutional powers to act, but to correct a 
perceived inadequacy in the execution of its laws. This sys-
tem would lay to rest Tocqueville’s praise of our judicial 
system as one which ‘‘intimately binds the case made for 
the law with the case made for one man,’’ one in which leg-
islation is ‘‘no longer exposed to the daily aggression of the 
parties,’’ and in which ‘‘the political question that the 
judge must resolve is linked to the interest of private liti-
gants.’’ 
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That would be replaced by a system in which Congress 
and the Executive can pop immediately into court, in their 
institutional capacity, whenever the President refuses to 
implement a statute he believes to be unconstitutional, 
and whenever he implements a law in a manner that is 
not to Congress’s liking. 

. . . 

If majorities in both Houses of Congress care enough about 
the matter, they have available innumerable ways to com-
pel executive action without a lawsuit—from refusing to 
confirm Presidential appointees to the elimination of fund-
ing.52 

For these reasons, Justice Scalia concluded that the Court had no 
power to decide the suit. We agree with Justice Scalia’s view and 
believe, for that reason, that Congress would fail to meet the Con-
stitution’s standing requirements in any civil action pursuant to 
H.R. 4138. 

B. H.R. 4138 Presents a Political Question Problem 
The ENFORCE Act presents a grave political question problem. 

Federal courts will not hear a case if they find that it presents a 
political question. The Supreme Court has held that Federal courts 
should not hear cases that deal directly with issues for which the 
Constitution has directly given responsibility to the other branches 
of government or for which a judicial forum is otherwise inappro-
priate. In the leading decision, Baker v. Carr, the Court enumer-
ated the various factors that would make a question political: 

Prominent on the surface of any case held to involve a po-
litical question is found a textually demonstrable constitu-
tional commitment of the issue to a coordinate political de-
partment; or a lack of judicially discoverable and manage-
able standards for resolving it; or the impossibility of de-
ciding without an initial policy determination of a kind 
clearly for nonjudicial discretion; or the impossibility of a 
court’s undertaking independent resolution without ex-
pressing lack of the respect due coordinate branches of 
government; or an unusual need for unquestioning adher-
ence to a political decision already made; or the poten-
tiality of embarrassment from multifarious pronounce-
ments by various departments on one question.53 

Professor Laurence Tribe of Harvard Law School, in a memo-
randum to House Judiciary Committee Democratic staff analyzing 
a bill similar to H.R. 4138, noted that the Supreme Court’s juris-
prudence regarding section 701(a)(2) of the Administrative Proce-
dure Act (APA)54 indicates how unwilling the Court is to become 
involved with telling an executive branch agency how to exercise 
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its discretion.55 He noted Justice Scalia’s opinion in Norton v. 
South Utah Wilderness Alliance, where Scalia said: 

If courts were empowered to enter general orders compel-
ling compliance with broad statutory mandates, they 
would necessarily be empowered, as well, to determine 
whether compliance was achieved—which would mean 
that it would ultimately become the task of the super-
vising court, rather than the agency, to work out compli-
ance with the broad statutory mandate, injecting the judge 
into day-to-day agency management.56 

Professor Tribe explained that although Justice Scalia was inter-
preting the APA, there was nothing about his analysis that would 
not fall under the Court’s political question jurisprudence as well.57 
Virtually all of the factors enumerated in Baker v. Carr would be 
implicated by allowing Congress to sue the President over enforce-
ment of the ‘‘take care’’ clause. Professor Tribe concluded that in 
such a civil action, a judge would be put in the position of directing 
a Federal officer how to exercise his or her discretion in enforcing 
a law, and doing so would cut at the heart of separation of powers 
and, for that reason, would likely lead to the invalidation of a stat-
ute like H.R. 4138.58 

Recognizing that the ENFORCE Act could upend the carefully 
balanced separation-of-powers inherent in the Constitution, several 
Members offered amendments to limit the potential damage that 
the legislation could do. For instance, Committee Ranking Member 
John Conyers, Jr. (D-MI) offered an amendment to exclude from 
the bill’s scope any executive action taken to combat discrimination 
and protect civil rights. As Representative Conyers noted, both the 
Emancipation Proclamation and Executive Order 9981, by which 
President Truman desegregated the Nation’s armed forces, were ac-
tions that were contrary to then-existing law. Had the ENFORCE 
Act been in place when those actions were taken, Congress could 
have sued the President based on an alleged failure to faithfully 
execute then-existing law. Notwithstanding this point, the amend-
ment was defeated by a party-line vote of 11 to 16. 

Similarly, Representative Hank Johnson (D-GA) offered an 
amendment to exclude from the bill’s scope any executive action 
taken to protect constitutional rights to allow maximum flexibility 
for the President and executive branch officials to exercise their 
discretion so that constitutional rights could be protected. This 
amendment recognized that in some circumstances, protecting 
rights would require a President to refrain from taking action. 
Nonetheless, the Committee rejected the amendment by a party- 
line vote of 11 to 15. 

Representative Jerrold Nadler (D-NY) offered an amendment to 
exclude from the bill’s scope any exercise of the executive branch’s 
clearly established authority to exercise prosecutorial discretion. As 
outlined extensively above, the exercise of prosecutorial discretion 
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stems from the President’s obligation to ‘‘take care’’ in ‘‘faithfully’’ 
executing the laws. Such discretion in setting enforcement prior-
ities and in determining the manner of implementing laws is re-
quired in light of the limited resources available to enforce laws. 
To the extent that H.R. 4138’s proponents claim that the bill does 
not hamper traditional enforcement discretion, they should have 
had no objection to adopting this amendment. Notwithstanding 
this, the Committee rejected the amendment by a 11 to 17 party- 
line vote. 

Also in recognition of the need to protect separation-of-powers, 
Representative Sheila Jackson Lee (D-TX) offered an amendment 
to exclude from the bill’s scope any executive action to protect the 
executive branch’s ability to comply with judicial decisions inter-
preting the Constitution or Federal laws. If separation-of-powers 
principles require anything, it is that each branch must respect its 
constitutional role. When a court issues a decision interpreting the 
Constitution or a Federal law, the other branches must abide by 
the decision. The executive branch’s ability to fulfill its obligation 
to comply with judicial decisions should not be hampered by a civil 
action by Congress pursuant to this bill. Basic respect for separa-
tion of powers required adoption of this amendment. Nonetheless, 
the Committee rejected it on a party-line vote of 13 to 18. 
C. H.R. 4138 Would Make Congress a Super Enforcement Agency 

The ENFORCE Act would essentially empower one House of 
Congress to become a general enforcement body able to rove over 
the entire field of administrative action by bringing cases against 
the President whenever it disagrees with the President or any com-
ponent of the executive branch’s exercise of enforcement discretion. 
Effectively, one House of Congress could seize for itself the scope 
of power of the Justice Department and executive enforcement 
agencies. This bill would intrude on a core function of the presi-
dency and the constitutional duties of the President in determining 
how to implement or enforce the law. The bill radically and dan-
gerously undermines the balance between the extensive adminis-
trative functions that are committed to the executive branch and 
the legislative functions of Congress.59 

III. H.R. 4138 IS AN INVITATION TO WASTEFUL SPENDING OF 
TAXPAYER MONEY 

H.R. 4138 potentially could open the floodgates to possibly end-
less litigation over any number of decisions of not only the Presi-
dent, but of any Federal officer or employee. Such litigation would 
be time-consuming, complex, and expensive, particularly when out-
side counsel is retained. For instance, a law firm hired to represent 
the House in its defense of the Defense of Marriage Act charged 
$520 an hour for its services and received an initial $500,000 fee.60 
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The House ultimately spent $1.5 million on that litigation.61 The 
cost of what would likely be frivolous litigation under H.R. 4138 
would have to be borne by American taxpayers. 

Recognizing that in its unconstitutional scheme to use the courts 
to mediate political disputes between one House of Congress and 
the President, this bill threatens to drain precious limited public 
resources, Representative David Cicilline (D-RI) offered an amend-
ment requiring that the Government Accountability Office issue 
quarterly reports to the House and Senate Judiciary Committees 
setting forth the costs of any litigation pursued under the EN-
FORCE Act. In response to Representative Cicilline’s concerns 
about costs, the Majority simply indicated that any cost was worth 
the price. Unfortunately, the Committee rejected this common- 
sense, good-government amendment by a party-line vote of 11 to 
16. 

In addressing another point broadly related to costs, Representa-
tive Cicilline offered an amendment to ensure that any outside 
counsel hired to represent a House of Congress in litigation pursu-
ant to the ENFORCE Act must consult with any Member of that 
House who requests consultation. As Representative Cicilline 
noted, Members had been denied the opportunity for such consulta-
tion when the House hired outside counsel to represent it in litiga-
tion defending the constitutionality of the Defense of Marriage Act. 
To avoid a similar situation from arising under this bill, Represent-
ative Cicilline offered his common-sense amendment. Unfortu-
nately, the Committee rejected it by a party-line vote of 13 to 17. 

IV. THERE WAS A NEAR COMPLETE ABSENCE OF GENUINE 
DELIBERATIVE PROCESS 

Further undermining the soundness of H.R. 4138 is the fact that 
there was an utter lack of deliberative process regarding this legis-
lation. The Committee never held a single legislative hearing on 
this bill, nor did it hold any Subcommittee markup. In fact, the 
final text of this bill was not made available until just the day be-
fore the markup. Taking into consideration the fact that the Major-
ity provided only the minimum notice for the markup of this bill, 
that no single member of the Majority voted for any one of the six 
amendments offered by Democratic Members, and that we have not 
received any budgetary impact estimate from the Congressional 
Budget Office, it is plainly obvious that the entire legislative proc-
ess is an unserious attempt to legislate. 

CONCLUSION 
H.R. 4138 is highly problematic for many reasons. It is based on 

the false premise that the President is failing to faithfully execute 
the laws. Moreover, it violates separation-of-powers principles and 
is likely unconstitutional as applied in several ways. First, Con-
gress likely cannot meet Article III’s standing requirements in any 
civil action under this bill. Second, this legislation would likely 
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force courts to decide political questions, which courts have wisely 
refrained from deciding. Third, it would make Congress the ulti-
mate enforcement agency by allowing it to second-guess through 
litigation even routine discretionary enforcement decisions with 
which it might disagree. Finally, the legislation fails to account for 
the potentially limitless costs of engaging in litigation every time 
one house of Congress disagrees with the President. 

For these reasons, we strongly oppose H.R. 4138. 
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