
Investigative Exhibits – Notice of Redaction 
 

A number of Investigative Exhibits have been redacted to protect the disclosure of 
pre-decisional deliberative information, as well as the privacy of certain individuals.  Redactions 
made to protect the disclosure of deliberative information are so marked.  

 
With regard to the draft decisions included in IE 2, 6, 8, 11, and 15, portions of those 

draft decisions that were published unchanged in a final Board decision or were otherwise 
included in a public document have been left unchanged to the extent possible without disclosing 
deliberative information.  Note, however, that although portions of the statement of position 
included in IE 22 were likewise published in the dissent in J. Picini Flooring, 356 NLRB No. 9 
(2010), the substance of that statement of position has been redacted in full.  We conclude that 
the statement of position in IE 22 is a wholly deliberative document and the portions of this 
document that ultimately were included in J. Picini Flooring are not segregable from the 
remainder of the material. 
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Investigative Summary 
 
According to entries in the Board’s Judicial Case Management System (JCMS), Member 
Hayes’ dissent in Mastec Direct TV was originally circulated on January 5, 2011.  The 
document name is “Mastec TV BEH dissent.doc.”  Mr. Flynn received an e-mail 
notification from the JCMS system when the document was circulated.  The Deputy 
Chief Counsel on the former Member Schaumber staff emailed this version of the draft 
dissent to staff attorneys and Mr. Flynn on January 5 and again on January 19, 2011.   
 
The majority subsequently amended its decision on February 14, 2011 and Member 
Hayes circulated a revised dissent on February 17, 2011.  The document name for the 
revised dissent is “Mastec TV BEH revised dissent.doc.”  The Deputy Chief Counsel 
emailed this version of the dissent to staff attorneys and Mr. Flynn on February 18, 2011.  
The final panel Board Member vote was recorded on March 1, 2011.  
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Investigative Summary 
 
According to the Office of the Executive Secretary, on October 13, 2010, the Board met and 
discussed certain matters including Kroger Limited Partnership, 25-CB-08896. 
 
The decision in Kroger Limited Partnership has not yet issued. 
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P R O C E E D I N G S 1 

(Time Noted:  8:30 a.m.) 2 

(Whereupon, 3 

TERENCE FLYNN 4 

was called as a witness and, having been duly sworn, was 5 

examined and testified on his oath.) 6 

 MR. BERRY:  I am David Berry, the Inspector General for 7 

the National Labor Relations Board.  Also present during this 8 

interview is Jennifer Matis, who is the Counsel to the 9 

Inspector General.   10 

 And, Mr. Coburn, do you want to introduce your law folk? 11 

 MR. COBURN:  Oh, hey.  Thank you so much.  I am here 12 

with my colleague, Marc Eisenstein, who is a law clerk at our 13 

firm.  If you need a spelling, just let me know. 14 

 MR. BERRY:  And Barry Coburn, you are representing 15 

Terence Flynn? 16 

 MR. COBURN:  Correct. 17 

 MR. BERRY:  And you are Terence Flynn? 18 

 THE WITNESS:  Yes. 19 

 MR. BERRY:  Before we get started, I'd just like to go 20 

over a preliminary matter so there are no questions later.  21 

You are free to answer or not answer any of the questions I'm 22 

about to ask you.  And to that extent, the statements you 23 

make will be voluntary, and they could be used against you in 24 

any future criminal proceeding or any disciplinary action or 25 
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both.  So if you decide not to answer a question, I'd just 1 

ask that you state that you are not going to answer the 2 

question.  And we will not make any adverse inferences from 3 

that decision. 4 

 Also, as I said, you are free to answer no questions.  5 

And if you decide to answer no questions, if you could just 6 

tell me, and I will stop asking questions.  So are there any 7 

questions about that? 8 

 MR. COBURN:  None whatsoever.  Thank you so much. 9 

 MR. BERRY:  Mr. Flynn, do you have any questions? 10 

 THE WITNESS:  I do not. 11 

 MR. BERRY:  Thank you.  So do you desire to answer my 12 

questions at this time? 13 

 MR. COBURN:  We're going to take it question by 14 

question.  But for now -- 15 

 MR. BERRY:  No, but just as a general? 16 

 MR. COBURN:  Yes. 17 

 MR. BERRY:  Okay.  Now, this is a second interview.  And 18 

just very briefly what we have done is we have a number of 19 

exhibits.  Now, I'm going to show you a number of them.  I 20 

may not show you them in chronological order, but they will 21 

match up to the report later.  So this allows us to not have 22 

duplicate exhibits creating a super huge report. 23 

 Also, I have taken the opportunity since we had some 24 

time to individually number them so there will less confusion 25 
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than last time. 1 

EXAMINATION 2 

Q. BY MR. BERRY:  So do you recall when Peter Schaumber's 3 

term ended as a Board Member? 4 

A. I believe it was August of 2010 or '11. 5 

Q. And did you continue to have contact with him after his 6 

term ended? 7 

A. I did. 8 

Q. Okay.  I'm going to show you what we've marked as 9 

Exhibit 1.  Go ahead and take your time, look at it. 10 

(Investigative Exhibit 1 marked for identification.) 11 

 MR. COBURN:  So just for the record, this exhibit 12 

numbering system is going to be different from the one in the 13 

first session, right?  You're going back to 1? 14 

 MR. BERRY:  Yeah, we went back to 1.  We did not start 15 

over.  If it's easier for you, we can ask to differentiate 16 

between the two reports. 17 

 MR. COBURN:  It's totally okay. 18 

 MR. BERRY:  Okay.   19 

Q. BY MR. BERRY:  Okay, so there are actually two e-mails 20 

on that.  I'd like to draw your attention to the one from 21 

October 1, 2010, at 8:51 a.m.  That's from Mr. Schaumber to 22 

you.  Do you see that e-mail? 23 

A. I do. 24 

Q. Do you recall receiving that e-mail? 25 
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A. I do not. 1 

Q. Can you now having reviewed it, it says can you keep me 2 

posted on Board decisions I should be reading, do you know 3 

what Member Schaumber meant by that request? 4 

A. I don't know exactly what was in Member Schaumber's 5 

mind, no. 6 

Q. Okay.  What did you take that request to mean? 7 

A. I assumed that he would like to stay apprised of 8 

developments at the Board. 9 

Q. Did you assume that that meant issued decisions or 10 

pending decisions or draft decisions? 11 

A. I don't know what he meant. 12 

Q. Well, what did you -- how did you interpret it? 13 

A. I interpreted it that he continued to have a very strong 14 

interest in what was going on at the Board, and including 15 

Board decisions and which decisions he should be reading. 16 

Q. I'll take that back.   17 

(Investigative Exhibit 2 marked for identification.) 18 

Q. BY MR. BERRY:  I'm now showing you what we have marked 19 

as Exhibit 2.  Please take a look at that. 20 

A. Okay.  21 

Q. Do you recall sending that e-mail to Mr. Schaumber? 22 

A. I don't. 23 

Q. And can you explain what that e-mail is? 24 

 MR. COBURN:  Can we step out for a sec?  We'll come 25 
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right back. 1 

 MR. BERRY:  Okay.   2 

(Off the record from 8:39 a.m. to 8:40 a.m.) 3 

 MR. BERRY:  Just so you know, if you want to step 4 

outside, there is actually an unused office right next to 5 

here if you want to just shut the door and have a more 6 

private conversation than standing in the -- 7 

 MR. COBURN:  That is very much appreciated. 8 

 MR. BERRY:  -- whatever you call that little space where 9 

everyone walks through. 10 

 MR. COBURN:  Thanks a lot. 11 

Q. BY MR. BERRY:  Okay.  So I believe my question is can 12 

you please explain what the e-mail is? 13 

A. Well, it is the document that it appears to be, I guess.  14 

And it's an e-mail from  circulated to a number of 15 

different people including myself, attaching a BEH, which 16 

stands for Brian Hayes dissent, in a case called Ritchie's. 17 

Q. And why did you send that to Mr. Schaumber? 18 

A. Member Schaumber was -- 19 

Q. Actually, he wasn't a member at that time, correct? 20 

A. Well, I mean I don't -- that appears to be accurate. 21 

Q. Okay.  Sorry. 22 

A. Member Schaumber was involved, highly involved in the 23 

Eliason case, which involved this issue. 24 

Q. But at that time he was not a member of the Board? 25 

Deputy Chief Counsel
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A. Well, I mean that's what the document appears to 1 

indicate. 2 

Q. And you knew on September 30, 2010, that 3 

Member Schaumber was not a member of the Board? 4 

 MR. COBURN:  So you're referring to what's underneath 5 

the October 1st e-mail? 6 

 MR. BERRY:  Right. 7 

Q. BY MR. BERRY:  On September 30, 2010, did you know that 8 

Member Schaumber was not a member of the Board? 9 

A. Yes. 10 

Q. Okay.  And this dissent, was this dissent an issued 11 

dissent or a pending dissent? 12 

A. It looks to me like it was an issued dissent because 13 

 usually circulates these after they have gone out. 14 

Q. Did you tell Member Hayes that you were sending the 15 

dissent to Mr. Schaumber? 16 

A. Well, I mean I don't specifically recall this at all.  17 

So I don't recall talking to Brian about it, no.  But I 18 

wouldn't necessarily tell Brian that I was sending Peter a 19 

copy of one of his dissents. 20 

Q. Do you have access to the NexGen system or the JCMS 21 

system? 22 

A. I don't work very often in that other to vote cases. 23 

Q. I'm referring to back then, not what you do now. 24 

A. Again, I didn't at that time, either, do much in JCMS 25 

Deputy Chief Counsel
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other than vote cases for Member Schaumber.  And I have never 1 

voted a case for Member Hayes. 2 

Q. Oh, so you're saying Member Schaumber would tell you 3 

what the vote was, and then you would enter his vote on his 4 

behalf or for him, sort of administratively? 5 

A. Many of the Board Members don't work in JCMS because 6 

they just don't want to be -- they don't want to deal with 7 

the technology. 8 

Q. I'm a little confused because this appears just to be a 9 

dissent.  Why wouldn't you send Member Schaumber the actual 10 

case, the full case decision? 11 

A. I suppose it is because that's what  sent me. 12 

Q. Well, if it was an issued decision, wouldn't you also 13 

have access to the full decision? 14 

A. I assume that I would. 15 

 MR. COBURN:  If I can just note an objection here? 16 

 MR. BERRY:  I would prefer you don't.  You can note your 17 

objections at the end, but -- 18 

 MR. COBURN:  Yeah, but I think -- 19 

 MR. BERRY:  This really isn't a -- 20 

 MR. COBURN:  I think I've got to note it 21 

contemporaneously or it won't mean anything.  You know I 22 

just, my objection is simply if there is an actual issued 23 

dissent that's been disseminated by an individual of the 24 

Board to somebody, there just can't be any impropriety 25 

Deputy 
Chief 
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relating to that. 1 

 MR. BERRY:  Okay.  Well, we'll -- 2 

 MR. COBURN:  So I'm suggesting that it's not an 3 

appropriate subject for -- 4 

 MR. BERRY:  Well, I would suggest to you that it's not 5 

an issued dissent.  It was a pending dissent. 6 

 MR. COBURN:  Okay.   7 

 MR. BERRY:  So actually the case was not issued until 8 

October 7, 2010, so it was a pending dissent. 9 

Q. BY MR. BERRY:  Do you have any authority to provide 10 

non-issued parts of Board decisions to outside parties or 11 

outside individuals? 12 

 MR. COBURN:  You know that is question calling for a 13 

legal conclusion, and so I think we're not -- we're going to 14 

accept your invitation not to answer that question. 15 

Q. BY MR. BERRY:  Has anyone ever told you that you had 16 

permission to provide draft documents, draft decisions, 17 

portions of draft decisions to outside parties or 18 

individuals? 19 

A. I've never had a discussion of that nature with anybody 20 

that I'm aware of. 21 

Q. Are you aware of any other individuals at the Board who 22 

have released draft documents, draft decisions, or portions 23 

of draft decisions to outside individuals or parties? 24 

A. I don't have any firsthand knowledge. 25 
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Q. Can you tell me what the purpose of circulating a 1 

dissent among the members is?  Do you know? 2 

A. I'm not sure I understand the question.  There could be 3 

many purposes. 4 

Q. Well, if a case is not issued yet and votes have not 5 

been taken, what is the primary purpose of circulating a 6 

draft dissent to the other Board Members? 7 

A. There wouldn't be a dissent if the votes had not been 8 

taken. 9 

Q. There would be a dissent in the sense that there would 10 

have been a preliminary sort of, I'm not sure what you guys 11 

call it, but during an agenda or some other meeting of the 12 

Board, there would be a discussion of the case.  Board 13 

Members would sort of stay with -- they decide, the majority 14 

would draft a decision, and the non-majority member or 15 

members would draft a dissent.  And then the various 16 

documents would be circulated.  Am I basically summing that 17 

up correctly? 18 

A. No. 19 

Q. No?  Okay, well, how would you sum it up? 20 

A. Well, for one, the Board Members very often don't ever 21 

meet on a case to discuss it.  Two, the votes are recorded 22 

well before any kind of dissent is or even a majority is 23 

drafted. 24 

Q. Well, there's several votes, aren't there? 25 
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A. No, each member votes and usually votes only once. 1 

Q. Well, aren't dissents circulated so that the dissenting 2 

member may be able to influence the majority decision or sort 3 

of frame the issues or, you know, isn't circulating the 4 

dissent part of the deliberative process? 5 

A. There may be many reasons for preparing a dissent.  I'm 6 

not sure what you're getting at. 7 

Q. I guess what I'm getting at is sometimes a dissent is 8 

circulated and the majority members have a chance to read it.  9 

And that may affect how they, they frame their decision.  And 10 

so the dissenting member has an opportunity to try to 11 

influence the majority decision by circulating the dissent. 12 

A. Typically, a dissent is writing for a Court of Appeals. 13 

Q. Don't dissents or decisions change after they have been 14 

circulated? 15 

A. They may. 16 

Q. So one member may be able to affect the decision by 17 

circulating their dissent and raising arguments that maybe 18 

the other members haven't considered, or they did consider 19 

but after they read the dissent they then alter the decision 20 

to meet certain concerns that are in the dissent. 21 

 MR. COBURN:  Are you asking whether that could happen as 22 

a speculative matter? 23 

Q. BY MR. BERRY:  I'm not saying that it does.  Has it 24 

happened? 25 
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A. I'm sure it has. 1 

Q. So the circulation of the various drafts, the decisions 2 

and dissents, is part of the deliberative process? 3 

 MR. COBURN:  That's a legal conclusion.  And again we 4 

are going to accept your invitation not to answer that 5 

question.  He just is not able to express a legal opinion 6 

about that. 7 

 MR. BERRY:  Is that your answer, or is that your 8 

lawyer's answer?  I'm a little confused. 9 

 MR. COBURN:  Well, I mean I'm his counsel, so I'm just 10 

letting you know that, I mean when we commenced this 11 

interview, you kindly indicated that he had the option to 12 

answer or not answer questions. 13 

 MR. BERRY:  He does. 14 

 MR. COBURN:  So I'm just informing you he's not going to 15 

answer that one. 16 

 MR. BERRY:  Okay.  Typically, your right not to answer 17 

any questions is based upon the Fifth Amendment, on the 18 

grounds that you might incriminate yourself.  But I assume 19 

that's not the grounds in this case. 20 

 MR. COBURN:  It's not.  We're just -- 21 

 MR. BERRY:  You're just declining to answer the 22 

question, but not on any particular grounds; is that right? 23 

 MR. COBURN:  Well, we're just accepting the invitation 24 

you gave us at the beginning on the record.  And so we're 25 
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just, since you were kind enough to say that he had a right 1 

not to answer a question, you know, he's just not going to 2 

answer that one. 3 

 MR. BERRY:  Okay.  Again, typically, that right is based 4 

on some privilege, spousal privilege or the privilege against 5 

self-incrimination, doctor-patient privilege.  There are 6 

probably dozens of various privileges that one could assert. 7 

 Okay, I'm going to show you Investigative Exhibit 6. 8 

(Investigative Exhibit 6 marked for identification.) 9 

Q. BY MR. BERRY:  Do you recall sending this e-mail to 10 

Mr. Schaumber? 11 

A. I don't have a specific recollection of that, no. 12 

Q. Can you explain what this e-mail is? 13 

A. It appears to be an e-mail to Member Schaumber attaching 14 

a copy of Member Hayes' dissent in a case called New York 15 

University. 16 

Q. And what is the case of New York University, if you 17 

recall? 18 

A. I'm just reading the dissent that you have given me a 19 

copy of this morning.  And it appears to be the case that 20 

involved a request for a Board review of a Regional 21 

Director's decision in connection with a petition, an 22 

election petition involving New York University. 23 

Q. Okay.  Now, was this an issued dissent or a pending 24 

dissent or a draft dissent? 25 
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A. I don't know. 1 

Q. How would you -- do you know where this dissent came 2 

from, how you got a copy of it? 3 

A. I do not. 4 

Q. Was this circulated by -- I think you said  5 

usually circulated them. 6 

A. I don't know. 7 

Q. Did you ask Member Hayes' permission to circulate this 8 

dissent to Mr. Schaumber? 9 

A. I don't recall having that conversation with 10 

Member Hayes. 11 

Q. Did Mr. Schaumber ask you for this dissent? 12 

A. I don't recall that, either. 13 

Q. Why would you have sent this to Mr. Schaumber? 14 

 MR. COBURN:  Are you asking why did he or why -- 15 

Q. BY MR. BERRY:  Why did you? 16 

A. I don't, I don't have a specific recollection, as I 17 

said, of sending this to Member Schaumber.  But I wouldn't, I 18 

wouldn't be shocked that I was keeping Member Schaumber 19 

informed of a Board decision. 20 

Q. I'll take that back.  Just so you know, this was not a 21 

Board decision.  And what's the date that you circulated this 22 

to Member Schaumber or provided it to him? 23 

A. Well, you're telling me that.  I don't know that one way 24 

or the other. 25 

Deputy Chief Counsel



 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

18

Q. What's the date? 1 

A. October 6, 2010. 2 

Q. Okay.  Would you like me to tell you the date that it 3 

was issued as a decision? 4 

 MR. COBURN:  Yes.  Thank you.  5 

 MR. BERRY:  Oh, actually, I can show you something that 6 

I want to show you anyway.  Actually, that doesn't have it.  7 

Just bear with me just for second. 8 

 MR. COBURN:  Absolutely, no worries. 9 

 MR. BERRY:  I know, but I was looking for something 10 

else.  October 20, 2010. 11 

 MR. COBURN:  Okay.  Thank you.  12 

(Investigative Exhibit 29 marked for identification.) 13 

Q. BY MR. BERRY:  I'm showing you Exhibit 29.  Do you 14 

recall sending that e-mail? 15 

 MR. COBURN:  Is there an exhibit number on this one, 16 

Dave? 17 

 MR. BERRY:  29.  It's at the bottom. 18 

 MR. COBURN:  Exhibit 29?  Sorry.  Thank you.  19 

 MR. BERRY:  Sure. 20 

 THE WITNESS:  I don't have a specific recollection again 21 

of this e-mail. 22 

Q. BY MR. BERRY:  And I'd just draw your attention to the 23 

third line from the bottom.  It says a grant of review in 24 

NYU, the case Wilma  25 Deliberative
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 1 

  

A. You appear to have read that. 3 

Q. Okay.  Did you have a chance to read it? 4 

A. Yes. 5 

Q. So were you authorized to or did anyone tell you to tell 6 

Member Schaumber the position of Chairman Liebman at that 7 

time? 8 

 MR. COBURN:  I object to that question because it 9 

assumes that he needed some sort of express authorization to 10 

do that. 11 

 MR. BERRY:  I'm not assuming anything.  I'm asking if he 12 

was authorized. 13 

 MR. COBURN:  You mean authorized by a person or 14 

authorized by his general authority? 15 

 MR. BERRY:  Authorized by a human being. 16 

 THE WITNESS:  Member Liebman had been -- there was a 17 

motion, I believe there was a motion filed to recuse 18 

Member Liebman from this case because of her public comments 19 

at a speech at NYU which were widely publicized regarding her 20 

views on whether or not these individuals were graduate 21 

assistants.  I think that was a matter of public record at 22 

the time.  But -- 23 

Q. BY MR. BERRY:  Well, I guess that's different from 24 

what's stated here, though.  I mean it's stated -- 25 

Deliberative
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A. Well, you're characterizing.  You're characterizing 1 

what's stated there. 2 

Q. Well, I mean I just read it as  3 

  

 MR. COBURN:  But what's the question, though? 5 

Q. BY MR. BERRY:  Did Chairman Liebman authorize you to 6 

state what her position was? 7 

A. Well, that's my opinion of what her comments reflected. 8 

Q. Okay.  9 

A. Her public comments reflected, which was shared 10 

obviously by the people who filed the motion to recuse for 11 

among other reasons her invitation to a professor at NYU to 12 

write a brief in support of reversing that decision. 13 

Q. And that brief was filed with the Board, the recusal? 14 

A. I believe it was. 15 

Q. Okay.  Well, we'll find it.  Got to be careful, the 16 

exhibits can get tricky.  Okay, we're going to go back to 17 

pretty much being in chronological order now.   18 

(Investigative Exhibit 11 marked for identification.) 19 

Q. BY MR. BERRY:  I'm showing you what we've marked as 20 

Exhibit 11.   21 

A. Okay.  22 

Q. Do you recall sending this e-mail to Mr. Schaumber? 23 

A. Again, I don't have a specific recollection of sending 24 

this e-mail to Member Schaumber. 25 

Deliberative
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Q. And what does this e-mail do or what is the purpose of 1 

this e-mail? 2 

A. Again, it appears to be an e-mail attaching a dissent by 3 

Member Hayes. 4 

Q. And where did you get the copy of the dissent? 5 

A. Again, I don't know.  It may have been one that  6 

circulated, as he did with others.  I just don't know. 7 

Q. Is there any indication on the e-mail that it was 8 

circulated to you? 9 

 MR. COBURN:  On the e-mail that is Exhibit 11? 10 

Q. BY MR. BERRY:  Right. 11 

A. No.  I think the e-mail speaks for itself. 12 

Q. Would that be no? 13 

 MR. COBURN:  I think he is saying that you just can't 14 

tell because that, this e-mail is from him to Schaumber. 15 

 MR. BERRY:  Right.  There's nothing, okay. 16 

Q. BY MR. BERRY:  Can you take a look at that decision?  17 

What's the significance of that decision or actually that 18 

dissent? 19 

 MR. COBURN:  Objection.  I just think that question is 20 

too vague to be answered. 21 

Q. BY MR. BERRY:  Well, let me ask it this way.  What did 22 

you mean by Brian's third party standard analysis? 23 

A. I've just been given this this morning, and I'd have to 24 

read through the dissent to try and determine what I meant by 25 

Deputy 
Chief 
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that. 1 

Q. Do you want to take a minute? 2 

A. Well, I don't know that a minute would be enough time, 3 

actually. 4 

Q. Well, it's not very long. 5 

A. Well, I mean I -- 6 

Q. Why don't you give it shot?  And if you can't, you 7 

can't. 8 

A. Well, the first sentence of the dissent says I would 9 

sustain the employer's objections and set aside the election 10 

based on third party threats made during the critical 11 

pre-election period.  So apparently it refers to that. 12 

Q. But the text says Brian's third party standard analysis, 13 

so is this -- 14 

 MR. COBURN:  You mean the text of the e-mail? 15 

 MR. BERRY:  The text of the e-mail. 16 

 THE WITNESS:  Yes, that's what it says. 17 

Q. BY MR. BERRY:  Okay.  I guess there's a couple of ways 18 

to interpret that.  Like this is a standard analysis that he 19 

will be using over and over again, or this is third party 20 

standard, and I'm just wondering whether this is a standard 21 

analysis that will be used in many cases or third party 22 

standard.  I mean maybe you're not being clear enough, but 23 

I'm just wondering how the word standard -- 24 

 MR. COBURN:  You're asking him if he remembers what he 25 
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meant by that phrase? 1 

Q. BY MR. BERRY:  Right, yeah. 2 

A. And I don't.  But I mean reading the first sentence of 3 

the dissent that you've just given me this morning, it says 4 

that -- it says set aside the election based on third party 5 

threats.  And there is a Board standard in election cases 6 

that deals with conduct of third parties, so it's an existing 7 

standard at the Board. 8 

Q. Okay.  9 

A. I don't know that that's what I meant necessarily, but 10 

that's what the first sentence says, and that's what I would 11 

infer from that first sentence. 12 

Q. Okay.  Well, you are the best one to infer something 13 

rather than me, if we're going to infer anything.  Okay, did 14 

Member Schaumber or Mr. Schaumber ask for this dissent? 15 

A. I don't recall. 16 

Q. And did you ask Member Hayes' permission to send this 17 

dissent to Member Schaumber? 18 

A. I don't recall having a conversation with Brian about 19 

that one way or the other. 20 

Q. And just so you know, the e-mail, as you had a chance to 21 

look at it, is dated January 20th.  I don't know if you 22 

noticed that.  But again, just for your own information, the 23 

decision actually wasn't issued until March 1st. 24 

 Now, as the Chief Counsel, you keep up with what's going 25 
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on at the Board, right? 1 

 MR. COBURN:  Kept up. 2 

 MR. BERRY:  Correct? 3 

 MR. COBURN:  It's a temporal objection, right, because 4 

he's not the Chief Counsel now. 5 

Q. BY MR. BERRY:  As a Chief Counsel, you kept up with what 6 

was going on at the Board? 7 

A. I tried to. 8 

Q. Okay.  That was one of your jobs was to know where the 9 

cases were and what attorneys had cases. 10 

A. Actually, that's typically the job of the Deputy Chief 11 

Counsel. 12 

Q. Right.  Well, what was your job if you're not keeping up 13 

with cases? 14 

A. I was a political appointee.  We served at the will of 15 

the Board Member as his chief political and legal advisor. 16 

Q. Is that a confidential position? 17 

 MR. COBURN:  Objection.  That question is vague.  You'd 18 

have to say confidential from whom. 19 

Q. BY MR. BERRY:  Is it typically considered a confidential 20 

position? 21 

 MR. COBURN:  Same objection. 22 

Q. BY MR. BERRY:  Do you consider the information you get 23 

in that position to be confidential? 24 

 MR. COBURN:  Here I have a question for you, if I may.  25 
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When you say confidential, are you talking about confidential 1 

in the sense of, you know, confidential with respect to not 2 

disseminating it to the general public, or are you using that 3 

term in the context of a lean professional responsibility or 4 

something like that? 5 

 MR. BERRY:  Either, either is fine.  And if you want to 6 

draw distinctions, you can, but I'm not doing it with -- I'm 7 

not using the term confidential in the term of national 8 

security information. 9 

 MR. COBURN:  Are you able to say confidential from whom, 10 

because I'm just not sure how the term should be interpreted 11 

in the context of the question. 12 

 MR. BERRY:  I'm just asking him what he considered the 13 

information. 14 

 MR. COBURN:  Whether he thought it was confidential? 15 

Q. BY MR. BERRY:  Right.  Who are you authorized to give 16 

information to outside of the Board? 17 

A. What -- again, I don't understand the pending question, 18 

if you could repeat it. 19 

Q. Well, the question is when you receive information, when 20 

you did receive information as a Chief Counsel, who were you 21 

authorized to release that information to? 22 

A. Part of my, one of my responsibilities as Chief Counsel 23 

was to interact with, in our evaluations, to interact with 24 

the bar, with the public, with practitioners to keep them 25 
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apprised of the developments of the Board. 1 

Q. Did the developments at the Board include what's in a 2 

pending decision? 3 

 MR. COBURN:  I mean are you asking whether there is a 4 

rule that specifies that one way or the other. 5 

 MR. BERRY:  Well, I think there is a rule.  But I'm 6 

asking him what his understanding is. 7 

 THE WITNESS:  Well, I don't know what rule you're 8 

referring to. 9 

Q. BY MR. BERRY:  It would be referring to the rule in the 10 

Staff Counsel Manual that says you're not allowed to -- 11 

A. I was -- let me just be clear about something.  I was 12 

never a staff counsel. 13 

Q. So those rules don't apply to you? 14 

A. I was never -- 15 

 MR. COBURN:  That's it.  That calls for a legal 16 

conclusion.  And that's something I'm going to again accept 17 

your invitation that he not answer that question.  It's 18 

simply the only ones I'm doing really so far are the ones 19 

that are calling for a legal conclusion.  I mean that's just 20 

something, you know, lawyers can debate.  But I don't think 21 

the witness should be asked to opine about it. 22 

 MR. BERRY:  He's not a witness.  He's a subject.  That's 23 

different.  Witnesses are witnesses.  Subjects are subjects. 24 

 MR. COBURN:  That would be even more so in the case of a 25 
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subject or somebody who might be considered -- 1 

 MR. BERRY:  Well, it is important to understand what 2 

his, what he believed at the time. 3 

Q. BY MR. BERRY:  Did you believe you were authorized to 4 

release draft documents? 5 

 MR. COBURN:  Objection because the question 6 

presupposes -- 7 

 MR. BERRY:  You can just say objection, okay?  You don't 8 

have to go into this.  You are kind of interfering with my 9 

ability -- 10 

 MR. COBURN:  I don't mean to. 11 

 MR. BERRY:  -- to ask questions.  Well -- 12 

 MR. COBURN:  It just presupposes the notion that he 13 

needed some kind of specific authority. 14 

Q. BY MR. BERRY:  Did you believe you had the authority to 15 

release draft documents? 16 

A. Mr. Berry, if your question relates to the Staff Counsel 17 

Manual, which you have referred to in various reports of 18 

yours, I was never given a copy of the staff counsel 19 

memorandum, and I don't recall ever having that been 20 

discussed with me at the time I started with the Board.  I 21 

was never a staff counsel. 22 

Q. I'm quite surprised by that answer because I recall 23 

being in your office and pointing to a copy of the Staff 24 

Counsel Manual that was right next to your desk, on the 25 
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shelf, in your Chief Counsel office. 1 

 MR. COBURN:  But that's your testimony. 2 

Q. BY MR. BERRY:  Well, I'm just saying, I mean do you 3 

recall when I was in your office and -- 4 

A. I do not recall that.  But that office was occupied by 5 

many Chief Counsels before me. 6 

Q. So it could have been in your office, but you didn't 7 

know it was in your office? 8 

A. That's entirely possible. 9 

Q. So as a Chief Counsel, you're saying you are not bound 10 

by the rules in the Staff Counsel Manual? 11 

 MR. COBURN:  That would be again a legal conclusion. 12 

Q. BY MR. BERRY:  Do you really believe you have the 13 

authority to release a draft document? 14 

 MR. COBURN:  Objection.  He answered that, Mr. Berry.  15 

And to ask him again about whether he really believes, that's 16 

just argumentative. 17 

 MR. BERRY:  That's fine. 18 

Q. BY MR. BERRY:  Did you perform any counsel duties for 19 

Member Becker? 20 

A. I was not on Member Becker's staff, no. 21 

Q. Did you perform any counsel duties for Chairman Liebman? 22 

A. I was not on Chairman Liebman's staff. 23 

Q. Did you perform any counsel duties for Member Pearce? 24 

A. I was not on Member Pearce's staff. 25 
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Q. Do you recall a case called Albertsons Limited Liability 1 

Corporation? 2 

A. I do not specifically recall that. 3 

Q. There was a draft decision by Member Becker that was 4 

circulated to a panel composed of Wilma Liebman and 5 

Member Pearce.  What would be the purpose of you getting that 6 

draft decision if you're not on the panel, if your member is 7 

not on the panel? 8 

 MR. COBURN:  That's speculation.  That calls for 9 

speculation.  I mean he would just have no way of knowing 10 

that. 11 

Q. BY MR. BERRY:  At times did you have access to draft 12 

decisions from panels that your member wasn't a panel of or 13 

wasn't a member of, I'm sorry? 14 

A. Could you repeat the question? 15 

Q. At times when you're in the Chief Counsel position, did 16 

you receive copies of draft decisions from panels that your 17 

member was not participating on? 18 

A. That would not be the norm. 19 

Q. My understanding, I'm not trying to trick you or 20 

anything, but my understanding is that once the decision is 21 

sort of completed and almost ready to issue, that the non-22 

participating panel members can note off on it. 23 

A. That's not a draft decision.  That's a final decision. 24 

Q. Well, it's draft in the sense it is not issued yet.  I 25 
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mean I'm just, just to be clear, a non-issued decision is 1 

noted before the Board actually issues it. 2 

A. Typically. 3 

(Investigative Exhibit 15 marked for identification.) 4 

Q. BY MR. BERRY:  Okay.  I'm going to show you Exhibit 15. 5 

A. Okay.  6 

Q. Okay.  Can you look at the first e-mail?  And there are 7 

two e-mails on the first page.  I'd draw your attention to 8 

the one dated January 25, 2011, at 5:11.  Give you an 9 

opportunity to read that. 10 

A. I've read it. 11 

Q. Okay.  On the first line, it says circulated this draft, 12 

yesterday, to LBP panel.  What does LBP mean? 13 

A. Well, I don't know what  is specifically 14 

referring to, but it could be Liebman, Becker, and Pearce. 15 

Q. What do you mean you don't know? 16 

A. I mean I can't speak for what  intended in his 17 

e-mail. 18 

Q. Well, what do you think it means? 19 

 MR. COBURN:  That's calling for speculation, it seems to 20 

me. 21 

 MR. BERRY:  Really? 22 

 MR. COBURN:  Well -- 23 

 MR. BERRY:  In the general course of doing work at the 24 

NLRB, what would that mean to you? 25 

Deputy Chief Counsel

Deputy Chief Counsel
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 MR. COBURN:  I mean if there is some sort of a course of 1 

conduct or course of action that's responsive to that 2 

question, feel free to answer it. 3 

 THE WITNESS:  It could be the Liebman, Becker, Pearce 4 

panel, as I said. 5 

Q. BY MR. BERRY:  Are panels usually referred to by the 6 

initials of the members? 7 

A. They are sometimes referred to in that way. 8 

Q. Now, is this an issued decision or a draft decision, the 9 

document that is attached to the e-mail? 10 

A. I don't know. 11 

Q. You don't know? 12 

 MR. COBURN:  That's what he said. 13 

 MR. BERRY:  You can answer the questions or you cannot 14 

answer the questions, but you must answer the questions 15 

truthfully if you are going to provide an answer. 16 

 MR. COBURN:  Objection.  That is argumentative.  And 17 

that's just not fair, Mr. Berry.  I mean you can accept his 18 

answer -- 19 

 MR. BERRY:  I'm telling you now that you can answer the 20 

questions or not answer the questions.  But clearly this 21 

document indicates it is a draft. 22 

 MR. COBURN:  But that doesn't -- I mean you're handing 23 

him an attachment that is attached to an e-mail.  He's just 24 

telling you that he doesn't know looking at it. 25 
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Q. BY MR. BERRY:  At the time that you looked -- at the 1 

time that you received the e-mail, did you understand that to 2 

be an issued document or a draft document? 3 

 MR. COBURN:  He told you he doesn't know.  He said I 4 

don't know.  You have to -- you cannot, you know, shove 5 

another answer into his mouth. 6 

 MR. BERRY:  I'm not trying to shove another answer. 7 

 MR. COBURN:  You can disbelieve him.  That's your right. 8 

 MR. BERRY:  I'm giving him the opportunity to clarify, 9 

because I think, well -- 10 

 MR. COBURN:  But what was ambiguous about it?  He said I 11 

don't know. 12 

 THE WITNESS:  I don't recall the date the decision 13 

issued.  You have been telling me the dates that these 14 

decisions issued if I don't recall. 15 

Q. BY MR. BERRY:  It doesn't matter what date the decision 16 

issued.  The document, itself, states that it is a draft 17 

document and that the panel has not voted. 18 

A. Well, I don't know that.  I don't know that this is a 19 

document that was necessarily a draft or whether this as a 20 

document that was an issued decision.  I mean you're just 21 

giving me this this morning. 22 

 MR. COBURN:  The attachment does not state that.  The 23 

e-mail states it. 24 

 THE WITNESS:  It doesn't say one way or the other. 25 
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 MR. BERRY:  It says Becker circulated this draft 1 

yesterday. 2 

 MR. COBURN:  That's what -- 3 

 MR. BERRY:  Because LBP panel, it came up in discussion 4 

on cases today with the deputies.  Member Becker is 5 

proposing, in his words, to  6 

    

  I'm  

surmising that Member Becker is offering this view for the 9 

panel's consideration, not for the panel's vote or not that 10 

the panel voted on, voted for that statement.  That would 11 

indicate that it is not issued, correct? 12 

 MR. COBURN:  You're asking him to interpret the language 13 

of an e-mail that he didn't write. 14 

Q. BY MR. BERRY:  You sent this to Peter Schaumber almost 15 

four hours later after you received it. 16 

A. Well -- 17 

 MR. COBURN:  So your question is, is that true? 18 

Q. BY MR. BERRY:  Is that true? 19 

A. If I look at the document that you've given me, that 20 

appears to be -- was sent by  on 5:11 p.m., on 21 

Tuesday, January 25th.  And then it appears that on Tuesday, 22 

January 25, 2011, at 8:44 p.m., it was sent to 23 

Member Schaumber. 24 

Q. At that time, would you have understood this to be a 25 

Deputy Chief Counsel
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draft document or an issued decision? 1 

A. I don't recall.  I don't recall the exchange. 2 

Q. Did Member Hayes have any involvement in that decision? 3 

A. I don't recall. 4 

Q. Did you have any involvement in that decision? 5 

A. I don't recall that either. 6 

Q. Please explain what role Peter Schaumber had in your 7 

nomination process. 8 

A. I don't know. 9 

Q. Did Member Schaumber contact any members of the Senate 10 

on your behalf? 11 

A. I don't know. 12 

Q. Did Member Schaumber talk to any staff of senators on 13 

your behalf? 14 

A. I don't know. 15 

Q. Do you think Member Schaumber was responsible for your 16 

nomination? 17 

 MR. COBURN:  Objection.  That calls for speculation. 18 

 MR. BERRY:  Okay.  Well, I'll show him something in a 19 

little bit, might help refresh his memory. 20 

Q. BY MR. BERRY:  But do you feel grateful to 21 

Member Schaumber for your nomination? 22 

A. Member Schaumber and I worked together for seven years.  23 

And as a result of that, in my capacity as Chief Counsel to 24 

Member Schaumber, many people came to know and appreciate the 25 
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work that I did.  And so I would say yes, indirectly, because 1 

Member Schaumber selected me for that position and frequently 2 

complimented my work, as did Chairman Liebman, that people 3 

came to know of my skills and abilities through that 4 

exposure.  And so, yes, I would say that Member Schaumber 5 

played a significant role in my nomination. 6 

Q. But only in the sense that he hired you and you worked 7 

for him, is that what you're saying? 8 

A. Well, that's what I'm saying that I know happened.  He 9 

frequently complimented my work in ABA meetings and other 10 

functions as, again, as I mentioned, as did Chairman Liebman 11 

and Les Heltzer and other individuals at the Board.  And 12 

that, no doubt, raised my exposure in terms of other 13 

perception of my abilities. 14 

(Investigative Exhibit 22 marked for identification.) 15 

Q. BY MR. BERRY:  I'm showing you what we've marked as 16 

Exhibit 22.  Did Member Hayes give you authority to send this 17 

memorandum to Peter Schaumber? 18 

 MR. COBURN:  Again, it presupposes that he would have 19 

needed some sort of express authority. 20 

 MR. BERRY:  Okay.  So you are not answering that 21 

question? 22 

 MR. COBURN:  No, no, no, no.  That's not the position 23 

we're taking on those questions.  I'm not telling him not to 24 

answer.  I'm just saying that I'm objecting because your 25 
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question presupposes something that he hasn't said. 1 

 MR. BERRY:  It doesn't presuppose anything. 2 

Q. BY MR. BERRY:  But did you have permission from 3 

Member Hayes to send this memorandum out? 4 

 MR. COBURN:  Same objection. 5 

Q. BY MR. BERRY:  Are you going to answer the question? 6 

A. I can state that I don't recall having a conversation 7 

one way or the other with Member Hayes. 8 

Q. I'll take it back. 9 

A. I mean I will say this document appears on its face that 10 

it is from  stating that Member Hayes has set 11 

forth his position on this issue. 12 

Q. Is it a public document? 13 

A. So far as I know. 14 

Q. Where would I find this if it's publicly available?  15 

Where would that be? 16 

A. I don't know.  You'd have to check with the JCMS IT 17 

people. 18 

Q. So do you think this would be something that would be in 19 

the system that the public would have access to? 20 

A. All members' votes on issues are recorded and are 21 

required to be recorded consistent with FOIA. 22 

(Investigative Exhibit 23 marked for identification.) 23 

Q. BY MR. BERRY:  I'm showing you what we've marked as 24 

Exhibit 23.   25 

Chief Counsel
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A. Okay.  1 

Q. Why did you send that to Mr. Schaumber? 2 

A. I don't recall specifically. 3 

Q. Draw your attention to the second to the last paragraph.   4 

A. Of which document, of which -- 5 

Q. The bottom. 6 

 MR. COBURN:  You mean in Wilma Liebman's e-mail? 7 

Q. BY MR. BERRY:  Right, the second to last paragraph on 8 

the page. 9 

A. Okay.  10 

Q. Did Chairman Liebman ask you to send that information to 11 

Mr. Schaumber? 12 

A. I don't believe so. 13 

Q. Is that information that would be publicly available? 14 

 MR. COBURN:  When you say that, do you mean -- 15 

Q. BY MR. BERRY:  That, the information in that paragraph. 16 

A. Well, the e-mail from Heltzer is setting this issue for 17 

agenda, for a Board agenda, and the Board puts Federal 18 

Register notices weekly of its agenda discussions.  The 19 

balance of it, I guess, is calling for another legal 20 

conclusion, but -- 21 

Q. Okay.  Now, do you recall when we first interviewed you 22 

that we talked about a Wall Street Journal article that had 23 

not been -- that we couldn't find being published anywhere?  24 

Do you recall that?  It was an op-ed piece by Mr. Schaumber. 25 
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A. I recall you asking me questions about potential op-ed 1 

pieces Mr. Schaumber had asked me to look at. 2 

Q. There was one that I asked if you knew had been 3 

published anywhere.  I'm just trying to help you refresh your 4 

memory, but -- 5 

 MR. COBURN:  I mean I remember the questions you asked.  6 

If you could -- 7 

 MR. BERRY:  Okay.  8 

 MR. COBURN:  This all just sounds kind of prefatory, so 9 

if you -- 10 

 MR. BERRY:  It is.  I'm just -- 11 

 MR. COBURN:  Yeah, just go. 12 

 MR. BERRY:  Just I'm going to show you some things that 13 

might help refresh your memory.  And I am trying to be 14 

mindful of the time, so -- 15 

 MR. COBURN:  We appreciate that very much. 16 

 MR. BERRY:  I want to show you exhibit -- actually, let 17 

me back up because there is something.  I want to be mindful 18 

of the time but not skip something which we should give you 19 

the opportunity to see.  Okay, I'm going to show you 20 

Exhibit 25. 21 

(Investigative Exhibit 25 marked for identification.) 22 

 MR. BERRY:  Okay.  I don't really have any questions for 23 

you.  I just want to give you the opportunity to look at it.  24 

Of course, if you want to state anything about it, you are 25 
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free to do so, but I don't have any particular questions. 1 

 MR. COBURN:  He doesn't.  Thank you very much. 2 

 MR. BERRY:  So my questions will focus on this and that. 3 

(Pause.) 4 

 MR. COBURN:  We're going to accept your invitation just 5 

to step out for a sec, okay? 6 

 MR. BERRY:  Okay.  7 

 MR. COBURN:  We'll come right back. 8 

(Off the record from 9:32 a.m. to 9:33 a.m.) 9 

Q. BY MR. BERRY:  Okay.  Can you, looking at the bottom 10 

paragraph, can you tell me who is Schneider? 11 

A. I cannot tell you with certainty who Peter was referring 12 

to, but it could be Dan Schneider based upon the second from 13 

the bottom e-mail. 14 

Q. So looking at this today, you're not sure if that was 15 

Dan Schneider.  Is there any -- 16 

A. Well, now I see, I see looking at the second e-mail, it 17 

says Dan, and I'm connecting that with the Schneider from the 18 

first e-mail, and I'm assuming it's a reference to 19 

Dan Schneider. 20 

Q. Are there any other Schneiders who might have been 21 

involved in your nomination? 22 

A. I don't know. 23 

(Investigative Exhibit 27 marked for identification.) 24 

Q. BY MR. BERRY:  Okay, thank you.  I'm showing you 25 
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Exhibit 27. 1 

A. Okay.  2 

Q. Do you recall sending this e-mail to Mr. Schaumber? 3 

A. I don't have a specific recollection. 4 

Q. When the Board is going to vote on something, is that 5 

generally public information? 6 

A. Notices of the Board consideration of agenda items are 7 

put in the Federal Register, yes. 8 

Q. So I should be able to find a Federal Register notice 9 

for that, you think? 10 

 MR. COBURN:  We don't know that, but he did testify that 11 

was his understanding about it. 12 

 THE WITNESS:  Well, I mean as I understand your 13 

question, yes. 14 

(Investigative Exhibit 31 marked for identification.) 15 

Q. BY MR. BERRY:  I'm showing you Exhibit 31. 16 

A. Okay.  17 

Q. Do you recall this exchange of e-mails with 18 

Mr. Schaumber? 19 

A. No, I don't specifically recall this exchange of e-mails 20 

with Member Schaumber. 21 

Q. So the January 6, 2011, e-mail at 8:59 p.m., that's the 22 

first e-mail on that chain. 23 

 MR. COBURN:  You mean the one at the bottom? 24 

 MR. BERRY:  Well, it's two pages.  It's kind of hard to 25 
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say bottom.  But, yeah, the last e-mail in the chain. 1 

 MR. COBURN:  Okay.  So it's the bottom of Page 1, going 2 

onto Page 2. 3 

 MR. BERRY:  Correct.  It starts, on Page 1 it starts 4 

from Flynn, Terence, to and then sent. 5 

 MR. COBURN:  And the question is whether he remembers 6 

it? 7 

 MR. BERRY:  No. 8 

Q. BY MR. BERRY:  The question is it says "Thank you, my 9 

friend," and then below that appears the White House 10 

announcement of your nomination.  What did you mean by "Thank 11 

you, my friend"? 12 

A. Well, I'm sure I meant thank you to Peter for having 13 

allowed me to serve as his Chief Counsel, for having raised 14 

my profile in terms of public exposure to my work, and that I 15 

was grateful for his, his constant, you know, recommendations 16 

of my work to others. 17 

Q. Okay, thank you.   18 

 MR. COBURN:  I didn't mean to say anything. 19 

 MR. BERRY:  It's okay. 20 

Q. BY MR. BERRY:  Do you recall the Specialty Healthcare 21 

decision by the Board? 22 

A. Yes. 23 

Q. Is that a significant decision? 24 

A. I would say it is. 25 
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Q. Do you recall whether or not there was any congressional 1 

interest in that decision? 2 

A. I believe there is widespread interest, including in 3 

Congress, about that decision. 4 

Q. Now, as a Chief Counsel for Member Hayes, were you 5 

involved in any discussions about the Specialty Healthcare 6 

decision, the deliberations, or -- 7 

A. I believe I was involved in discussions concerning 8 

Specialty Healthcare. 9 

Q. And would your participation in those decisions be just 10 

with Member Hayes, or would they have been with the 11 

subordinate counsel on your staff or his staff? 12 

A. I don't believe that that case originated off our staff.  13 

I don't remember, but if it did not originate off of our 14 

staff, I probably would not have been involved in any 15 

discussion with subordinate counsel. 16 

Q. Were you involved in discussions of the case with say 17 

your counterparts on Member Hayes' primary staff? 18 

A. I don't specifically recall. 19 

Q. Do you recall editing an article for Peter Schaumber 20 

involving Specialty Healthcare? 21 

A. I don't.  I just don't specifically recall that, no. 22 

Q. Do you recall an article that Peter Schaumber drafted 23 

appearing in the Hill paper? 24 

A. I don't know what article you are referring to. 25 
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Q. There was an article, a blog entry.  I'm not sure what 1 

you would call it.  I would call an editorial piece that 2 

Peter Schaumber had appear in the Hill paper or he submitted 3 

to the Hill and then the Hill paper posted it. 4 

A. I don't recall any article being published in the Hill 5 

paper.  But you said a blog. 6 

Q. Right, a blog entry.  Do you recall a blog entry? 7 

A. I don't.  But I believe that something you showed me the 8 

first interview, but I don't recall. 9 

(Investigative Exhibit 34 marked for identification.) 10 

Q. BY MR. BERRY:  I'm showing you Exhibit 34. 11 

A. Okay.  12 

Q. So do you recall receiving that e-mail? 13 

A. I'm sorry.  I don't have a specific recollection of it. 14 

Q. Does that e-mail help refresh your memory as to an 15 

article or editorial involving Specialty Healthcare by 16 

Peter Schaumber? 17 

A. It doesn't refresh my recollection. 18 

Q. Okay.  I have more I can show you. 19 

A. But I mean what it says, it is an e-mail from 20 

Member Schaumber to me that says that he is having a friend, 21 

Chows (ph.) of Speech Writer (ph.), find an editor journalist 22 

to help him out and that she made the calls.  And then 23 

attached to that is what appears to be an article by or some 24 

kind of article or paper by Member Schaumber that's entitled 25 
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"NLRB Flirts With a Sweeping Change in Board Law." 1 

Q. Do you recall editing that article? 2 

A. I don't specifically recall, David.  But, honestly, 3 

between -- I have edited so many thousands of documents for 4 

Member Schaumber over the years, I don't have a specific 5 

recollection one way or the other. 6 

Q. Well, I have more things I can show you -- 7 

A. Okay.  8 

Q. -- that might help refresh your recollection. 9 

A. All right.  10 

(Investigative Exhibit 35 marked for identification.) 11 

Q. BY MR. BERRY:  And I'm showing you Exhibit 35.  Does 12 

that help refresh your recollection? 13 

A. Well, it is an e-mail from me to Peter apparently in 14 

response to the earlier e-mail you just showed me in which I 15 

have suggested that I will respond to his -- I'll suggest 16 

some -- it says I've reviewed this, and I'm happy to suggest 17 

some revisions. 18 

Q. Do you recall suggesting revisions? 19 

A. I don't have a specific recollection of this one, but -- 20 

(Investigative Exhibit 36 marked for identification.) 21 

Q. BY MR. BERRY:  I'm showing you Exhibit 36.  Do you 22 

recall receiving that e-mail? 23 

A. I don't. 24 

Q. Okay.  I'm showing you Exhibit 38, I'm sorry, 37, 25 
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Exhibit 37. 1 

A. Okay.  2 

(Investigative Exhibit 37 marked for identification.) 3 

Q. BY MR. BERRY:  Do you recall receiving that e-mail? 4 

A. Again, I do not.  But it appears to be related to the 5 

same article. 6 

(Investigative Exhibit 38 marked for identification.) 7 

Q. BY MR. BERRY:  Okay.  I'm showing you Exhibit 38. 8 

A. Okay. 9 

Q. Do you recall receiving that e-mail? 10 

A. I don't have a specific recollection. 11 

(Investigative Exhibit 39 marked for identification.) 12 

Q. BY MR. BERRY:  Okay, that's fine.  I'm showing you 13 

Exhibit 39. 14 

A. Okay.  15 

Q. Do you recall sending that e-mail to Mr. Schaumber? 16 

A. I don't.  But I can tell you I don't have a specific, 17 

I've sent thousands, as I said, thousands and thousands of e-18 

mails to Member Schaumber over the years, and I'm not going 19 

to have a specific recollection of any individual one. 20 

Q. I just thought you might recall sending this one because 21 

it appears to be the edited article. 22 

A. Again, I edited thousands of documents for 23 

Member Schaumber over the years, and I just don't have 24 

specific recollections regarding each of them. 25 
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(Investigative Exhibit 41 marked for identification.) 1 

Q. BY MR. BERRY:  I'm showing you Exhibit 41. 2 

A. Okay.  3 

Q. Now, this e-mail he appears to be sending you a link to 4 

the article that appeared on the blog for the Hill paper. 5 

A. That appears to be correct. 6 

Q. Okay.  And you responded to him at 11:30 a.m. on 7 

April 18th, correct? 8 

A. That appears to be what the document says, yes. 9 

Q. Okay.  And your response indicates what? 10 

A. The document says maybe it will be picked up by others. 11 

Q. What did you mean by that? 12 

A. I don't recall specifically what I meant by that. 13 

Q. Okay.   14 

A. And reading through, my guess is maybe it'll be picked 15 

up by other blogs. 16 

Q. Yeah, maybe it will get wider circulation than just the 17 

Hill? 18 

A. I don't know. 19 

 COURT REPORTER:  Excuse me.  I'm getting some pretty bad 20 

feedback from -- 21 

 MR. COBURN:  You are?  Yeah, that's my little card.  22 

Thank you for letting me know.  I'll shut it down. 23 

 MR. BERRY:  Even I can hear it. 24 

(Pause.) 25 
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 MR. COBURN:  Does that cure it? 1 

 COURT REPORTER:  No. 2 

 MR. COBURN:  No?  Then it's not me because mine is off. 3 

 COURT REPORTER:  It might have been shutting itself 4 

down.  Now, it's gone. 5 

 MR. COBURN:  Oh, okay.  Good. 6 

(Investigative Exhibit 43 marked for identification.) 7 

Q. BY MR. BERRY:  I'm now showing you Exhibit 43. 8 

A. Okay.   9 

Q. Do you recall receiving the e-mail from 10 

Chairman Liebman? 11 

A. I don't. 12 

Q. At the time you sent the reply to Chairman Liebman, were 13 

you, in fact, familiar with that blog? 14 

A. I mean I don't know that I've never read that blog.  I 15 

mean that was an e-mail that Member Schaumber sent to me.  I 16 

don't read that blog. 17 

Q. Okay.  I'm showing you Exhibit 45.  It's actually the 18 

last exhibit I'll be showing you. 19 

(Investigative Exhibit 45 marked for identification.) 20 

 MR. COBURN:  Let's go off the record. 21 

 THE WITNESS:  Yeah. 22 

(Off the record from 9:53 a.m. to 9:56 a.m.) 23 

Q. BY MR. BERRY:  I just want to draw your attention to one 24 

part of this e-mail.  First of all, do you recall this 25 
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e-mail? 1 

A. I don't recall this specific e-mail, but I recall having 2 

conversations with Mr. Schneider. 3 

Q. Okay.  And I don't really care about your conversations 4 

with Mr. Schneider.  But more do you recall your interview or 5 

your meeting with the staffers for the help committee? 6 

A. I do. 7 

Q. Okay.  So I want to draw your attention just to one very 8 

small point on this e-mail which begins on the second line 9 

and towards the end. 10 

 MR. COBURN:  Deferred on grounds that the issue could 11 

come before me as a Board Member? 12 

 MR. BERRY:  Correct. 13 

Q. BY MR. BERRY:  And my only real question is when you 14 

were interviewed by the help staff, did you decline to answer 15 

questions on the grounds that you did not want to pre-state 16 

or that the issues might come before you as a member? 17 

 MR. COBURN:  Did he refuse to answer? 18 

 MR. BERRY:  Not refuse, but just respectfully decline. 19 

 THE WITNESS:  Well, I don't, I don't have a specific 20 

recollection of all of the details of that, but it wouldn't 21 

surprise me if there were specific questions that they asked 22 

me relating to a pending matter.  I just don't remember. 23 

Q. BY MR. BERRY:  Okay.  And why would you decline?  I mean 24 

what's the sort of theory behind that? 25 
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A. That is the tradition for nominees. 1 

Q. Okay.  So I don't have any further questions for you. 2 

A. Thank you.  3 

 MR. COBURN:  Great.  Well, good to see both of you.  And 4 

I'll just -- 5 

 MR. BERRY:  That's very polite. 6 

 MR. COBURN:  Well, sure.  I try to be.  You know, just a 7 

follow-up on the invitation to state any objections at the 8 

end, I just would like to note an objection. 9 

 MR. BERRY:  Okay.  10 

 MR. COBURN:  To the fact that these documents weren't 11 

provided for us to look at in advance.  We requested them, 12 

and you indicated that the answer was no.  And so I just 13 

wanted to very respectfully note an objection to that. 14 

 MR. BERRY:  Okay.  15 

(Whereupon, at 10:00 a.m., the interview in the above-16 

entitled matter was concluded.) 17 

 18 

 19 

 20 

 21 

 22 

CERTIFICATION 23 

 I, TIMOTHY J. ATKINSON, JR., a court reporter and Notary 24 

Public in and for the State of Maryland,  25 



 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

50

 DO HEREBY CERTIFY that I was authorized to and did 1 

report the foregoing Interview of TERENCE FLYNN; that the 2 

foregoing pages constitute a true and accurate record 3 

thereof. 4 

 I FURTHER CERTIFY that I am neither an attorney or 5 

counsel for, nor related to or employed by any of the parties 6 

to the action in which this deposition is taken; and 7 

furthermore, that I am not a relative or employee of any 8 

attorney or counsel employed by the parties hereto or 9 

financially interested in the action. 10 

 11 

 12 

     ______________________________ 13 

     TIMOTHY J. ATKINSON, JR. 14 

     Court Reporter 15 

 16 

My Notary Expires:  MD 12/12/12 17 

 18 

 19 

 20 

 21 
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