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OFFICE OF CONGRESSIONAL ETHICS 

UNITED STATES HOUSE OF REPRESENTATIVES 

 

REPORT 

Review No. 11-0243 
 

The Board of the Office of Congressional Ethics (hereafter “the Board”), by a vote of no less 
than four members, on January 27, 2012, adopted the following report and ordered it to be 
transmitted to the Committee on Ethics of the United States House of Representatives. 

SUBJECT:  Representative Shelley Berkley 

NATURE OF THE ALLEGED VIOLATION:  Representative Shelley Berkley may have 
violated House rules and precedent regarding conflicts of interest by advocating for the 
University Medical Center of Southern Nevada (“UMC”) kidney transplant program, in an effort 
to prevent the Centers for Medicare and Medicaid Services (“CMS”) from terminating Medicare 
approval of that program for failing to meet CMS standards regarding patient survival.  At the 
time Representative Berkley advocated for the UMC program, she had a financial interest in that 
program through her husband, a partner in Kidney Specialists of Southern Nevada, which held 
the contract to provide nephrology services to UMC.   

If Representative Berkley advocated to CMS in order to keep the UMC kidney transplant 
program open while she had a financial interest in that program through her husband, she may 
have violated House Rule 23 and House precedent regarding conflicts of interest. 

RECOMMENDATION:  The Board recommends that the Committee further review the above 
allegation, as there is substantial reason to believe that Representative Berkley advocated to 
CMS in order to keep the UMC kidney transplant program open while she had a financial 
interest in that program through her husband, in violation of House Rule 23 and House precedent 
regarding conflicts of interest.  

VOTES IN THE AFFIRMATIVE:  6  

VOTES IN THE NEGATIVE:  0 

ABSTENTIONS:  0 

MEMBER OF THE BOARD OR STAFF DESIGNATED TO PRESENT THIS REPORT TO 
THE COMMITTEE ON ETHICS: Omar S. Ashmawy, Staff Director & Chief Counsel. 
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OFFICE OF CONGRESSIONAL ETHICS 
UNITED STATES HOUSE OF REPRESENTATIVES 

 

FINDINGS OF FACT AND CITATIONS TO LAW 

Review No. 11-0243 

 

On January 27, 2012, the Board of the Office of Congressional Ethics (hereafter “the Board”) 
adopted the following findings of fact and accompanying citations to law, regulations, rules and 
standards of conduct (in italics).   

The Board notes that these findings do not constitute a determination of whether or not a 
violation actually occurred. 
 

I. INTRODUCTION 

A. Summary of Allegations 

1. Representative Shelley Berkley may have violated House rules and precedent regarding 
conflicts of interest by advocating for the University Medical Center of Southern Nevada 
(“UMC”) kidney transplant program, in an effort to prevent the Centers for Medicare and 
Medicaid Services from terminating Medicare approval of that program.  At the time 
Representative Berkley advocated for the UMC transplant program, she had a financial 
interest in that program through her husband, a partner in Kidney Specialists of Southern 
Nevada, which held the contract to provide nephrology services to UMC, including 
transplant nephrology services.    

2. The OCE Board finds there is substantial reason to believe that Representative Berkley 
violated House Rule 23 and House precedent regarding conflicts of interest when 
advocating on behalf of the UMC transplant program while she had a financial interest in 
that program through her husband. 

B. Jurisdictional Statement 

3. The allegations that were the subject of this review concern Representative Shelley 
Berkley, a Member of the United States House of Representatives from the 1st District of 
Nevada.  The Resolution the United States House of Representatives adopted creating the 
Office of Congressional Ethics (hereafter “OCE”) directs that, “[n]o review shall be 
undertaken … by the board of any alleged violation that occurred before the date of 
adoption of this resolution.”1  The House adopted this Resolution on March 11, 2008.  
Because the conduct under review occurred after March 11, 2008, review by the Board is 
in accordance with the Resolution. 

                                                 
1 H. Res 895, 110th Cong. §1(e) (2008) (as amended). 
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C. Procedural History 

4. The OCE received a written request for preliminary review in this matter signed by at 
least two members of the Board on September 28, 2011.  The preliminary review 
commenced on September 29, 2011.2  The preliminary review was scheduled to end on 
October 28, 2011. 

5. At least three members of the Board voted to initiate a second-phase review in this matter 
on October 28, 2011.  The second-phase review commenced on October 29, 2011.3  The 
second-phase review was scheduled to end on December 12, 2011. 

6. The Board voted to extend second-phase review for an additional period of fourteen days 
on December 2, 2011.  The additional period ended on December 26, 2011. 

7. Pursuant to Rule 9(B) of the OCE Rules for the Conduct of Investigations, Representative 
Berkley submitted a written statement to the Board on January 25, 2012. 

8. The Board voted to refer the matter to the Committee on Ethics for further review and 
adopted these findings on January 27, 2012. 

9. The report and its findings in this matter were transmitted to the Committee on Ethics on 
February 9, 2012. 

D. Summary of Investigative Activity 

10. The OCE requested documentary and, in some cases, testimonial information from the 
following sources: 

(1) Representative Shelley Berkley; 

(2) Matthew Coffron, former Legislative Assistant for Representative Berkley; 

(3) David Cherry, Communications Director for Representative Berkley; 

(4) Kidney Specialists of Southern Nevada (“KSSN”); 

(5) Dr. Larry Lehrner, KSSN; 

(6) Physician #1, KSSN; 

(7) University Medical Center of Southern Nevada (“UMC”); 

(8) Former Chief Executive Officer, UMC; 

(9) Current Chief Executive Officer and former Chief Operating Officer, UMC; 

                                                 
2 A preliminary review is “requested” in writing by members of the Board of the OCE.  The request for a 
preliminary review is “received” by the OCE on a date certain.  According to the Resolution, the timeframe for 
conducting a preliminary review is thirty days from the date of receipt of the Board’s request. 
3 According to the Resolution, the Board must vote on whether to conduct a second-phase review in a matter before 
the expiration of the thirty-day preliminary review.  If the Board votes for a second-phase, the second-phase begins 
when the preliminary review ends.  The second-phase review does not begin on the date of the Board vote. 
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(10) Former Transplant Administrator, UMC; 

(11) Attorney #1, outside counsel to UMC; 

(12) Attorney #2, outside counsel to UMC; 

(13) Centers for Medicare and Medicaid Services (“CMS”); 

(14) Former Acting Administrator, CMS; 

(15) Former Acting Director, Office of Legislation, CMS; 

(16) Health Insurance Specialist, Office of Legislation, CMS; and 

(17) Director, Survey and Certification Group, CMS. 

11. While Representative Berkley and KSSN provided documents in response to Requests 
for Information, the following individuals declined to be interviewed by the OCE and 
were determined to be non-cooperating witnesses: 

(1) Representative Shelley Berkley;4 

(2) Matthew Coffron, former Legislative Assistant for Representative Berkley; 

(3) David Cherry, Communications Director for Representative Berkley; and 

(4) Dr. Larry Lehrner, KSSN. 

                                                 
4 In response to the OCE’s interview requests, counsel for Representative Berkley, Mr. Coffron, and Mr. Cherry 
informed the OCE on December 9, 2011 that their clients required certain assurances before they would agree to be 
interviewed.  First, counsel stated that the clients “would like to know the matters they will be asked to discuss, so 
that they can be confident that the questions will be limited to the allegation disclosed by OCE at the 
commencement of its review.”  Second, counsel stated that the clients “would like to understand precisely how OCE 
intends to memorialize and present their comments in any findings that are prepared for public release.” 

On December 12, 2011, the OCE responded to the concerns, first informing counsel that the interviews would relate 
to matters raised in the statement of the nature of the review and the request for information previously provided to 
Representative Berkley, but that the OCE reserves the authority to address additional, potential violations discovered 
during the review.  Second, the OCE informed counsel that, as in all investigations, an OCE staff member prepares a 
Memorandum of Interview based on notes taken during an interview, in which all pertinent matters discussed with 
the witness are memorialized.  These memoranda may be cited in findings of fact prepared by the OCE or 
transmitted to the Committee on Ethics with any written report in a matter under review. 

In a December 15, 2011 letter to the OCE, counsel restated the concerns previously expressed, again objecting to the 
scope of the requested interviews as “beyond the sole allegation contained in the statement of the nature of the 
review provided to Representative Berkley,” and again asking for assurance that their clients’ statements would be 
“neither inaccurately nor sensationally described in any findings drafted for eventual public release.” 

On December 20, 2011, the OCE informed counsel that the scope of the requested interviews had not changed and 
reiterated its commitment to confidentiality and accuracy.   

On December 23, 2011, three days before the end of the second-phase review period, after the OCE had twice 
addressed counsel’s concerns, the OCE was informed that Representative Berkley, Mr. Coffron, and Mr. Cherry 
would continue to decline the OCE’s requests for interviews. 
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II. REPRESENTATIVE BERKLEY ADVOCATED FOR THE UMC KIDNEY 
TRANSPLANT PROGRAM AT A TIME WHEN SHE HAD A FINANCIAL 
INTEREST IN THAT PROGRAM THROUGH HER HUSBAND 

A. Applicable Law, Rules, and Standards of Conduct 

12.  House Rule 23 (Code of Conduct) 

Under House Rule 23 clause 1, Members “shall behave at all times in a manner that 
shall reflect creditably on the House.” 

Under House Rule 23 clause 2, Members “shall adhere to the spirit and the letter of the 
Rules of the House . . . .” 

Under House Rule 23 clause 3, Members “may not permit compensation to accrue to the 
beneficial interest of such individual from any source, the receipt of which would occur 
by virtue of influence improperly exerted from the position of such individual in 
Congress.” 

The House Ethics Manual advises that “[t]he rules and standards that prohibit the use of 
one’s official position for personal gain . . . are fully applicable to Members and staff 
persons with regard to their spouse’s employment.  Specifically, a provision of the House 
Code of Official Conduct, prohibits a Member from receiving any compensation, or 
allowing any compensation to accrue to the Member’s beneficial interest, from any 
source as a result of an improper exercise of official influence (House Rule 23, cl. 3).”5 

13. Conflict of Interest 
 

The House Ethics Manual discusses at length the precedents guiding Members’ actions 
on matters of personal interest.  Quoting 673 of the Jefferson’s Manual and Rules of the 
House of Representatives, the manual states, “It is a principle of ‘immemorial 
observance’ that a Member should withdraw when a question concerning himself arises; 
but it has been held that the disqualifying interest must be such as affects the Member 
directly, and not as one of a class.”6   

Although the manual states that Rule III only applies to a Member voting on the House 
floor, it makes clear that contacting an executive branch agency entails “a degree of 
advocacy above and beyond that involved in voting.”7  As such, the manual cautions that 
a “Member’s decision on whether to take any such action on a matter that may affect his 
or her personal financial interest requires added circumspection.”  A Member who 
considerers advocating on a matter that may affect her “personal financial 
interests…should first contact the Standards Committee for guidance.”8 

                                                 
5 House Ethics Manual (2008) at 245 (emphasis in original). 
6 Id.at 234. 
7 Id. at 237 
8 Id. 



 CONFIDENTIAL  

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended 

7 
 

B. Representative Berkley Had a Financial Interest in the UMC Kidney Transplant 
Program Through Her Husband’s Nephrology Practice  

14. Dr. Lawrence Lehrner is a board certified nephrologist and the President of Bernstein, 
Pokroy and Lehrner, Ltd., a domestic professional corporation in Nevada, doing business 
as Kidney Specialists of Southern Nevada.9    

15. KSSN is a nephrology practice established in Las Vegas in 1976, which now employs 
approximately nineteen physicians and thirty support staff in six offices across greater 
Las Vegas and Pahrump, Nevada.10 

16. Dr. Lehrner and Representative Shelley Berkley married in March 1999.11 

17. Following a Request for Proposals (“RFP”) process, on August 21, 2007, KSSN entered 
into a contract to provide nephrology services to UMC, a public hospital located in Las 
Vegas, Nevada.12  The contract provided that KSSN would provide, among other things, 
transplant nephrology services for the UMC kidney transplant program.13 

18. Under the contract with UMC, KSSN was paid $50,000 per year to provide medical 
directorship services for the nephrology department, and $538,200 per year to provide 
professional medical services to the hospital.14   

19. The term of the contract ran from August 1, 2007 to July 31, 2010.15 

C. The Centers for Medicare and Medicaid Services Determined to Terminate 
Medicare Approval of the UMC Kidney Transplant Program 

20. On May 28, 2008, CMS informed UMC that its kidney transplant program was out of 
compliance with certain conditions of participation in the Medicare program, including 
failure to meet certain patient outcome requirements.16  Specifically, CMS found that the 
rate of survival for patients receiving kidney transplants through the UMC program was 
lower than the expected rate of survival.17  CMS informed UMC that it would terminate 
the program’s Medicare approval if it did not correct the outcome-related deficiencies by 

                                                 
9 Biography of Dr. Lehrner, available at http://www.ksosn.com/ksosn-care-team/physicians/lawrence-lehrner-md 
(Exhibit 1 at 11-0243_0002); Nevada Secretary of State Records (Exhibit 2 at 11-0243_0004).  
10 See http://www.ksosn.com/about-ksosn (Exhibit 3 at 11-0243_0009).   
11 Biography of Rep. Shelley Berkley, available at http://berkley.house.gov/about/biography.shtml (Exhibit 4 at 11-
0243_0011). 
12 Agreement for Physician Medical Directorship of the Nephrology Department and Related Professional Services, 
August 12, 2007 (Exhibit 5 at 11-0243_0014-0030). 
13 Id. at § 2.4(j). 
14 Id. at §§ 5.2 & 5.3.  
15 Id. at § 6.1. 
16 Letter from Operations Manager, CMS Western Consortium, to UMC Transplant Administrator, May 28, 2008 
(Exhibit 6 at 11-0243_0032).  CMS identified both program deficiencies and outcome deficiencies in its notification 
letter to UMC. UMC had sufficiently addressed the program deficiencies by August 2008, but the outcome 
deficiencies persisted.  See Memorandum of Interview of CMS Survey & Certification Group (“SCG”) Director, 
November 15, 2011 (Exhibit 7 at 11-0243_0037) (hereafter “CMS SCG Director MOI”). 
17 Letter from Operations Manager, CMS Western Consortium, to UMC Transplant Administrator, May 28, 2008 
(Exhibit 6 at 11-0243_0032); CMS SCG Director MOI (Exhibit 7 at 11-0243_0037). 



 CONFIDENTIAL  

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended 

8 
 

October 13, 2008.18  According to public reporting, termination of the UMC program’s 
Medicare approval would have led to the program’s closure.19 

21. On August 6, 2008, CMS informed UMC that the kidney transplant program continued to 
be out of compliance with Medicare outcome requirements and outlined three options for 
the program:  (1) voluntarily withdraw from Medicare participation; (2) request approval 
based on mitigating factors; or (3) take no action, which would result in involuntary 
termination from Medicare.20   

22. On September 11, 2008, UMC submitted to CMS a request for approval based on 
mitigating factors.21  On September 29, 2008, CMS informed UMC via conference call 
that the request for approval based on mitigating factors had been denied, and that 
termination of Medicare approval of the kidney transplant program would proceed.22  
UMC, through its attorneys, continued to negotiate with CMS in an attempt to avoid 
termination of the transplant program.23 

23. To accommodate patient notification obligations, CMS extended the termination date to 
November 20, 2008.24  At the request of UMC, the termination date was further extended 
to December 3, 2008, to allow UMC additional time to consider its options and to notify 
Medicare beneficiaries on the transplant waiting list.25 

D. Representative Berkley Advocated for Continued Medicare Approval of the 
UMC Kidney Transplant Program  

24. At some point in October 2008, after CMS had denied UMC’s request for approval based 
on mitigating factors, the hospital and its attorneys concluded that they could expect “no 
further movement” by CMS with regard to the termination decision.26  UMC then 

                                                 
18 Letter from Operations Manager, CMS Western Consortium, to UMC Transplant Administrator, May 28, 2008 
(Exhibit 6 at 11-0243_0034).   
19 Annette Wells, UMC loses kidney program, LAS VEGAS REVIEW-JOURNAL, October 25, 2008 (Exhibit 8 at 11-
0243_0041). 
20 Letter from Director, CMS Survey and Certification Group, to UMC Transplant Administrator, August 6, 2008 
(Exhibit 9 at 11-2043_0045-0046). 
21 Letter from UMC Chief Executive Officer to CMS Survey and Certification Group, September 11, 2008 (Exhibit 
10 at 11-0243_0048). 
22 CMS SCG Director MOI (Exhibit 7 at 11-0243_0037); CMS Timeline: University Medical Center of Southern 
Nevada; Kidney Transplant Program; Survey, Correspondence and Enforcement Action (undated) (Exhibit 11 at 11-
0243_0058). 
23 Memorandum of Interview of UMC Attorney #1, December 7, 2011 (Exhibit 12 at 11-0243_0060) (hereafter 
“UMC Attorney #1 MOI”). 
24 Letter from Operations Manager, CMS Western Consortium, to the UMC Transplant Administrator, October 16, 
2008 (Exhibit 13 at 11-0243_0064). 
25 Email from UMC Attorney #1 to Operations Manager, CMS Western Consortium, October 21, 2008 (Exhibit 14 
at 11-0243_0068-0069); letter from Operations Manager, CMS Western Consortium, to UMC Transplant 
Administrator, October 23, 2008 (Exhibit 15 at 11-0243_0071). 
26 Memorandum of Interview of former UMC Chief Executive Officer, December 8, 2011 (Exhibit 16 at 11-
0243_0076) (hereafter “UMC CEO MOI”). 
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decided to contact Nevada’s elected officials to seek assistance in persuading CMS to 
reconsider the termination decision.27 

25. On or about October 22, 2008, the then-serving UMC Chief Executive Officer called Dr. 
Larry Lehrner, whom she knew from his ongoing relationship with the hospital, and 
explained that UMC had reached an impasse with CMS regarding its termination 
decision.28  The CEO asked Dr. Lehrner if his wife, Representative Shelley Berkley, 
would be willing to speak with her about this issue.29  Dr. Lehrner gave Representative 
Berkley’s cell phone number to the CEO and told her that he would let his wife know that 
she would be calling.30 

26. UMC’s CEO spoke with Representative Berkley on or about October 22, 2008.31  
According to the CEO, Representative Berkley told her that she did not know what she 
could do about the CMS decision, but that she would make some inquiries.32 

27. On October 22, 2008, attorneys representing UMC made initial contact with staff 
members of the Nevada congressional delegation to ask for assistance with CMS.33  This 
included outreach to the staffs of Representatives Shelley Berkley, Jon Porter, and Dean 
Heller, as well as Senators Harry Reid and John Ensign.34 

28. As part of this outreach to staff, one of the attorneys representing UMC sent an email to 
Matthew Coffron, then serving as a legislative assistant to Representative Berkley, with 
copies to Representative Berkley’s legislative director and a law firm colleague.35  In the 
email, the attorney provided background information about the CMS termination decision 
and asked for Representative Berkley’s assistance in preventing the termination.36  

29. A second UMC attorney sent Mr. Coffron an email later in the evening of October 22, 
2008, apparently following up on a telephone call he had with Mr. Coffron earlier that 
day, in which he expressed appreciation for Representative Berkley’s assistance.37 

 

                                                 
27 Id. 
28 Id. 
29 Id. 
30 Id. 
31 Id.; see also email from UMC Chief Executive Officer to Rory J. Reid, October 22, 2008 (“I heard from Shelley 
Berkeley [sic] this morning and we have a call with her staff this afternoon....”) (Exhibit 17 at 11-0243_0079). 
32 UMC CEO MOI (Exhibit 16 at 11-0243_0076). 
33 See, e.g., email from UMC Attorney #2 to Legislative Director for Rep. Jon Porter, October 22, 2008 (Exhibit 18 
at 11-0243_0081-0082). 
34 Memorandum of Interview of UMC Attorney #2, December 16, 2011 (Exhibit 19 at 11-0243_0085) (hereafter 
“UMC Attorney #2 MOI”). 
35 Email from UMC Attorney #3 to Matthew Coffron, October 22, 2008 (Exhibit 20 at 11-0243_0089).  The attorney 
who initially contacted Rep. Berkley’s office was also the spouse of Representative Berkley’s legislative director.  
See UMC Attorney #2 MOI (Exhibit 19 at 11-0243_0084-0085). 
36 Email from UMC Attorney #3 to Matthew Coffron, October 22, 2008 (Exhibit 20 at 11-0243_0089).   
37 Email from UMC Attorney #2 to Matthew Coffron, October 22, 2008 (Exhibit 21 at 11-0243_0094). 
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30. On October 23, 2008, at 1:29 PM, Mr. Coffron emailed the UMC attorney an update 
regarding the actions Representative Berkley and her staff had already taken, and the 
actions that they intended to take, with respect to the CMS decision.38 

 

 

 

 

 

 

 

 

 

 
 

 

31. In addition to calling the CMS official identified in the email, Mr. Coffron may have 
made additional calls to other CMS officials.39 

32. Shortly after Mr. Coffron sent the above email, Representative Porter’s legislative 
director emailed Mr. Coffron and a legislative assistant for Representative Heller asking, 
“Hey – you guys want to do a joint letter?”40 

                                                 
38 Email from Matthew Coffron to UMC Attorney #2, October 23, 2008 (Exhibit 21 at 11-0243_0093-0094). 
39 Email from UMC Attorney #2 to Matthew Coffron, October 23, 2008 (Exhibit 21 at 11-0243_0093); UMC 
Attorney #2 MOI (Exhibit 19 at 11-0243_0086-0087). 
40 Email from Legislative Director for Rep. Jon Porter to Matthew Coffron and Legislative Assistant for Rep. Dean 
Heller, October 23, 2008 (Exhibit 22 at 11-0243_0097). Representative Berkley’s responses to media inquiries 
regarding her efforts on behalf of the UMC kidney transplant program seem to suggest that she had little role in 
preparing and sending the delegation letter.  For example, Representative Berkley’s Senate campaign manager 
provided a written response to the media in which she stated that “it was at the request of UMC and her Republican 
colleague that Congresswoman Berkley signed onto a letter with the Nevada delegation....”  See Statement from 
Jessica Mackler, Campaign Manager at Berkley for Senate (undated) (Exhibit 23 at 11-0243_0099).  In addition, a 
document apparently prepared by Representative Berkley’s congressional office states:  “Rep. Porter’s Office 
Initiated the Letter.  Staff from Rep. Porter e-mailed the offices of Reps. Berkley and Heller to suggest a joint letter 
after urging from UMC.”  See “Facts on Berkley Record on Kidney Care” (undated) (citing an October 23, 2008 
email from Rep. Porter’s office to Rep. Berkley’s office) (Exhibit 24 at 11-0243_0102).  However, information 
obtained by the OCE indicates that Representative Berkley and her congressional staff took the lead in drafting, 
circulating, and sending the delegation letter.  See, e.g., UMC Attorney #2 MOI (noting that Representative Berkley 
“spearhead[ed]” the delegation letter effort) (Exhibit 19 at 11-0243_0087). 
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33. Mr. Coffron prepared a draft delegation letter to the CMS Acting Administrator.41  Mr. 
Coffron also coordinated revision of the delegation letter among the three House offices 
and UMC attorneys, and he circulated the final draft to the three offices for signature.42  
The letter was faxed and mailed to the CMS Acting Administrator by Representative 
Berkley’s office on October 24, 2008.43  

34. The delegation letter expressed the Members’ “strong disagreement with the apparent 
CMS decision to revoke Medicare approval of Nevada’s only kidney transplant program” 
and asked that CMS “reconsider this decision.”44 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
41 Email from Legislative Director for Rep. Jon Porter to Matthew Coffron, October 28, 2008 (“Thanks for drafting 
matt.”) (Exhibit 25 at 11-0243_0112). 
42 Email from Matthew Coffron to Legislative Assistant to Rep. Dean Heller, and Legislative Director for Rep. Jon 
Porter, October 23, 2008 (“I made a couple very small changes to the letter.  Please let me know if everything is o.k.  
If so I will send somebody around for signatures.”) (Exhibit 26 at 11-0243_0114). 
43 Email from Matthew Coffron to UMC Attorney #2, October 24, 2008 (“This has been faxed over and is in the 
mail.”) (Exhibit 27 at 11-0243_0117). 
44 Letter from the Nevada House Delegation to CMS Acting Administrator, October 24, 2008 (Exhibit 28 at 11-
0243_0119);  
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35. Representative Berkley appears to have discussed her advocacy on behalf of the UMC 
kidney transplant program with her husband, Dr. Lehrner.  On October 23, 2008, Dr. 
Lehrner emailed the UMC CEO:  “Shelley tells me that she and Porter (? Heller) sent a 
letter to CMS today . . . .”45   

36. In addition to coordinating the delegation letter effort, according to public reporting, 
Representative Berkley contacted Senate Majority Leader Harry Reid and Clark County 
commissioners to ask them to join her in advocating for continued Medicare approval of 
the UMC transplant program.46   

37. According to comments made by Representative Berkley to the Las Vegas Review 
Journal, she urged constituents who contacted her congressional office about the CMS 
termination decision to forward their concerns directly to CMS.47 

38. Although neither Mr. Coffron nor Mr. Cherry would agree to interview with the OCE, 
evidence before the OCE indicates that Representative Berkley’s congressional staff 
worked closely with UMC in coordinating advocacy efforts. 

a. On October 23, 2008, a UMC attorney provided Mr. Coffron with a “quick status 
report” regarding the hospital’s contacts with other congressional offices.48 

b. An October 23, 2008 email from another UMC attorney to his law firm colleagues 
references a conversation with Representative Berkley’s staff, in which they 
discussed the possibility of Representative Berkley reaching out to the House 
Ways & Means Committee leadership on this issue.49 

c. Mr. Coffron spoke to the UMC CEO on October 27, 2008, asking if anyone at 
UMC “had heard from the Senate side” and updating the CEO on Representative 
Berkley’s intention to call the CMS Acting Administrator.50   

                                                 
45 Email from Dr. Larry Lehrner to UMC CEO, October 23, 2008 (Exhibit 29 at 11-0243_0121).  Dr. Lehrner was 
himself involved in efforts to reverse the CMS decision, noting in the same email to the UMC CEO that he had 
spoken with Senator Harry Reid’s staff that day “and urged them to support UMC transplant program to the fullest 
extent possible.”  Id.; see also email from Rory J. Reid, son of Senator Harry Reid and member of the Clark County 
Board of Commissioners, to UMC CEO, October 23, 2008 (“i talked to my father...he was aware of the [CMS] 
problem...had heard about it from dr. lerner [sic]....”) (Exhibit 17 at 11-0243_0079).  Dr. Lehrner had earlier 
expressed concern regarding the future of the UMC kidney transplant program and how that would affect KSSN’s 
ongoing recruitment of a transplant nephrologist.  He left a telephone message for the UMC CEO on September 30, 
2008, asking to hear directly from the CEO “about UMC’s commitment to the Transplant Program, so he can 
reassure transplant nephrologist candidates.  See email from Assistant to the UMC CEO to UMC CEO, September 
30, 2008 (Exhibit 30 at 11-0243_0123). 
46 Associated Press, Lawmakers call for keeping University Medical Center kidney transplant program certified, 
October 28, 2008 (Exhibit 31 at 11-0243_0125).   
47 Annette Wells, Kidney patients may face hardship, LAS VEGAS REVIEW-JOURNAL, October 28, 2008 (Exhibit 32 
at 11-0243_0129). 
48 Email from UMC Attorney #2 to Matthew Coffron, October 23, 2008 (Exhibit 21 at 11-0243_0093). 
49 Email from UMC Attorney #4 to UMC Attorney #2, et al., October 24, 2008 (Exhibit 33 at 11-0243_0133). 
50 Email from UMC CEO to UMC Attorney #2, October 27, 2008 (Exhibit 34 at 11-0243_0136). 
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d. On or about October 29, 2008, a UMC attorney attempted to reach Mr. Coffron to 
discuss a telephone conversation that Representative Jon Porter had had with the 
CMS Acting Administrator.51  That same day, Mr. Coffron appears to have 
discussed Representative Berkley’s attempts to reach the Acting Administrator 
with UMC attorneys.52   

e. On October 30, 2008, the UMC CEO and/or UMC attorneys appear to have 
spoken with Mr. Coffron by telephone regarding the termination decision.53   

39. Representative Berkley’s congressional staff evidently communicated with CMS Office 
of Legislation (“OL”) staff about the termination decision.  During the week of October 
27, 2008, Mr. Coffron may have had one or more conversations with OL officials seeking 
information about the termination decision and requesting assistance in arranging a call 
between Representative Berkley and the CMS Acting Administrator.54 

40. On October 30, 2008, Representative Berkley contacted the CMS Acting Administrator 
directly regarding the decision to terminate Medicare approval of the UMC transplant 
program.55  While Representative Berkley declined to interview with the OCE, at the 
time of the call she told the Las Vegas Review-Journal: “No decision has been made, but 
I hung up the phone feeling very encouraged.”56  She told local television reporters:  “I 
spoke with the head of CMS yesterday . . . . When I got off the phone, I had a good-faith 
belief that we were going to come up with a compromise that works for everybody.”57 

41. According to the CMS Acting Administrator, Representative Berkley asked him to 
consider looking for a pathway forward that would allow the kidney transplant center to 
retain Medicare approval and thereby remain open.58  In his interview with the OCE, he 
stated that Representative Berkley may have told him about her husband’s connection to 
the UMC transplant program during the call, but he could not be sure.59  The Acting 
Administrator had previously told the New York Times that he could not recall whether 
Representative Berkley mentioned her husband’s relationship with the program.60 

                                                 
51 Email from UMC Attorney #2 to Matthew Coffron, October 29, 2008 (Exhibit 35 at 11-0243_0140). 
52 Email from UMC Attorney #2 to Matthew Coffron, October 29, 2008 (Exhibit 36 11-0243_0143); UMC Attorney 
#2 MOI (Exhibit 19 11-0243_0087). 
53 Email from UMC CEO to UMC Attorney #1, October 30, 2008 (Exhibit 37 at 11-0243_0146). 
54 Memorandum of Interview of former Acting Director, CMS Office of Legislation (Exhibit 38 at 11-0243_0149) 
(hereafter “Acting Director, CMS OL MOI”); Memorandum of Interview of CMS Office of Legislation Health 
Insurance Specialist (Exhibit 39 at 11-0243_0153); email from Matthew Coffron to CMS Official, November 5, 
2008 (in which Mr. Coffron expresses “thanks for your help last week”) (Exhibit 40 at 11-0243_0156). 
55 Email from David Cherry to Matthew Coffron, October 30, 2008 (Exhibit 41 at 11-0243_0158). 
56 Annette Wells, Officials: Transplant center talks go well, suggest hope, LAS VEGAS REVIEW-JOURNAL, October 
31, 2008 (Exhibit 42 at 11-0243_0160). 
57 Eric Lipton, A Congresswoman’s Cause is Often Her Husband’s Gain, THE NEW YORK TIMES, September 5, 2011 
(Exhibit 43 at 11-0243_0166). 
58 Memorandum of Interview of former CMS Acting Administrator, December 1, 2011 (Exhibit 44 at 11-
0243_0171) (hereafter “CMS Acting Administrator MOI”). 
59 Id. 
60 Eric Lipton, A Congresswoman’s Cause is Often her Husband’s Gain, THE NEW YORK TIMES, September 5, 2011 
(Exhibit 43 at 11-0243_0166). 
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42. Representative Jon Porter also took several actions with regard to the CMS termination 
decision.  According to information received by the OCE, Representative Porter spoke 
with the CMS Acting Administrator on October 28, 2008.61  The Acting Administrator, 
however, found Representative Porter to be “actually sympathetic (privately)” with the 
CMS position on the UMC kidney transplant program.62  Representative Porter also may 
have met with the Acting Administrator at some point.63 

43. According to the UMC CEO, of the members of the Nevada congressional delegation, 
Representative Berkley and her congressional office were the most involved in the CMS 
termination issue.64  One of the UMC attorneys agreed, telling the OCE that 
Representative Berkley’s office was particularly engaged in this matter.65   

E. CMS Reached an Agreement with UMC to Withdraw Termination of the UMC 
Kidney Transplant Program  

44.  On October 30, 2008, UMC and CMS reached a tentative resolution to avoid imminent 
termination of the UMC kidney transplant program.66  CMS agreed to postpone the 
termination date to January 8, 2009, providing time for UMC and CMS to negotiate a 
Systems Improvement Agreement (“SIA”), to include specific benchmarks that UMC 
would be required to meet to improve the transplant program.67  Once the SIA was 
executed, CMS would further postpone the termination date to give UMC time to meet 
the obligations included in the SIA.  If UMC met those obligations, CMS would 
withdraw its intention to terminate approval of the program.68 

45. The CMS Acting Administrator told the OCE that the congressional intervention in this 
matter “impelled” the agency and him to take the “next step” toward finding a 
compromise that would allow the UMC kidney transplant program to retain Medicare 
approval.69  According to the Acting Administrator, without the congressional 
intervention, it is unlikely that the pathway to termination would have been altered.70  
Other CMS officials told the OCE that they believed the congressional advocacy had no 
effect on the decision to enter into the SIA with UMC.71 

                                                 
61 Email from Legislative Director for Rep. Porter to UMC Attorneys #1 and #2, UMC CEO, October 28, 2008 
(Exhibit 45 at  11-0243_0174). 
62 Email from CMS Acting Administrator to Barry Straube, et al., October 28, 2008 (Exhibit 46 at 11-0243_0177). 
63 CMS Acting Administrator MOI (Exhibit 44 at 11-0243_0170); Annette Wells, Lawmakers intervene in bid to 
retain transplant services, LAS VEGAS REVIEW-JOURNAL, October 30, 2008 (Exhibit 47 at 11-0243_0184).   
64 UMC CEO MOI (Exhibit 16 at 11-0243_0076). 
65 UMC Attorney #2 MOI (Exhibit 19 at 11-0243_0087).  Another UMC attorney told the OCE that he believed 
Representative Porter was “in front” on this issue.  See UMC Attorney #1 MOI (Exhibit 12 at 11-0243_0061).   
66 Email from UMC Attorney #2 to Matthew Coffron, et al., October 30, 2008 (Exhibit 48 at 11-0243_0188). 
67 Letter from Operations Manager, CMS Western Consortium, to UMC Chief Executive Officer, October 31, 2008 
(Exhibit 49 at 11-0243_00190). 
68 CMS SCG Director MOI (Exhibit 7 at 11-0243_0038). 
69 CMS Acting Administrator MOI (Exhibit 44 at 11-0243_0171).  
70 Id. 
71 CMS SCG Director MOI (Exhibit 7 at 11-0243_0039); Acting Director, CMS OL MOI (Exhibit 38 at 11-
0243_0149).  The Director of the CMS Survey and Certification Group told the OCE that four considerations, taken 
together, convinced the agency to propose and enter into the SIA:  (1) a legal argument involving language in the 
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46. UMC officials believed the congressional intervention to have been a key factor in 
reaching the resolution.  The UMC CEO noted that public statements by the hospital 
should not “dismiss the importance of our political intervention but also respect the 
willingness of cms [sic] to negotiate an alternative with us.”72  A UMC attorney 
suggested a similar message from the hospital:  “We are grateful to our Congressional 
members, who were instrumental in facilitating a constructive and collaborate dialogue 
with CMS that allowed both sides to achieve a result that puts the best interests of 
patients first.”73 

47. In reaching this tentative resolution, CMS expressed concern to UMC attorneys that it not 
appear that the agency was “browbeaten” into the agreement with UMC.74 

48. An SIA was executed in December 2008.75  CMS extended the termination date from 
January 8, 2009 to June 8, 2009, providing UMC with the opportunity to meet the 
obligations of the SIA.76  On April 1, 2009, CMS conducted an unannounced revisit 
survey of the kidney transplant program, and on May 27, 2009, CMS informed UMC that 
the transplant program had satisfied the criteria established by the SIA and the program 
was therefore approved for continued Medicare participation.77 

F. The Medical Practice of Representative Berkley’s Husband Secured a New Contract 
to Provide Nephrology Services, including Transplant Nephrology, to UMC 

49. The contract between UMC and KSSN for nephrology services was set to expire on July 
31, 2010.78  In May 2010, UMC issued an RFP for a new contract to provide nephrology 
services to the hospital.79 

50. On June 15, 2010, the contract between UMC and KSSN was extended through 
December 31, 2010, to permit the hospital to complete the RFP process.80 

                                                                                                                                                             
transplant program regulations that UMC argued would prevent CMS from terminating the program while an appeal 
of the termination decision was pending; (2) concerns over patient access to care; (3) UMC had developed good 
institutional support by this time; and (4) UMC had developed a specific plan to improve the transplant program.  
See CMS SCG Director MOI (Exhibit 7 at 11-0243_0038). 
72 Email from UMC CEO to UMC Attorney #1, October 30, 2008 (Exhibit 50 at 11-0243_0197). 
73 Email from UMC Attorney #1 to UMC CEO, October 30, 2008 (Exhibit 50 at 11-0243_0197). 
74 Email from UMC Attorney #1 to Legislative Director for Rep. Porter, October 30, 2008 (“CMS let UMC know 
that it is of the utmost importance that public statements not suggest that CMS was ‘browbeaten’ into this 
agreement.”) (Exhibit 50 at 11-0243_0199); email from UMC Attorney #4 to UMC Attorney #1, , et al., October 30, 
2008 (“Let’s make sure we coordinate with the delegation in any formal announcement (and also let them know we 
have agreed not to beat up on CMS).”) (Exhibit 51 at 11-0243_0201). 
75 Systems Improvement Agreement for Improving Patient Safety and Health Care Outcomes, between University 
Medical Center of Southern Nevada Transplant Program and Centers for Medicare & Medicaid Services (Exhibit 52 
at 11-0243_0205-0211).   
76 Id. (Exhibit 52 at 11-0243_00207). 
77 Letter from Operations Manager, CMS Western Consortium, to UMC Transplant Administrator, May 27, 2009 
(Exhibit 53 at 11-0243_0213). 
78 See ¶ 19, supra. 
79 Notice of UMC Request for Proposals No. 2010-18 for Nephrology Services, May 18, 2010 (Exhibit 54 at 11-
0243_0216). 
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51. KSSN submitted a proposal in response to the UMC RFP on June 18, 2010.81  While one 
other provider requested information about the RFP, KSSN was the only provider to 
submit a proposal in response to the RFP.82 

52. In its proposal to UMC, KSSN cited Dr. Lehrner’s involvement with the CMS 
termination decision:  “When [the United Network for Organ Sharing] threatened to 
decertify the UMC transplant program, Dr. Lehrner contacted the Nevada Congressional 
delegation, including Senator Harry Reid.  The Nevada Congressional delegation was 
instrumental in the CMS decision to allow the program to continue.”83 

 
 

 

 

 

  

 

 

 

 

 

 

 

 
 

53. UMC and KSSN entered into negotiations over the terms of the new contract, including 
the annual compensation to be provided KSSN.  The UMC CEO told the OCE that Dr. 

                                                                                                                                                             
80 Amendment One to Agreement for Physician Medical Directorship of the Nephrology Department and Related 
Professional Services, June 15, 2010 (Exhibit 55 at 11-0243_0222-0223). 
81 Response to University Medical Center of Southern Nevada Request for Proposal 2010-18, Nephrology Services, 
from Kidney Specialists of Southern Nevada (Exhibit 56 at 11-0243_0225) (hereafter “KSSN RFP Response”). 
82 UMC Confirmation Forms for Receipt of RFP No. 2010-18, Nephrology Services (Exhibit 57 at 11-0243_0228-
0229); UMC Report of RFP Receipt, June 22, 2010 (Exhibit 58 at 11-0243_0231-0233). 
83 KSSN RFP Response at ¶ B.1 (Exhibit 56 at 11-0243_0226). 
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Lehrner raised the near-termination of the kidney transplant program during the 
negotiations, and that he felt he deserved credit for the program’s continued existence.84  

54. On December 8, 2010, UMC and KSSN entered into a new five-year contract, under 
which KSSN would continue to provide nephrology services, including transplant 
nephrology, to the hospital.85  Under the new contract, KSSN was to be paid $25,000 per 
year for medical directorship services and $713,720 per year for professional medical 
services, an increase of approximately 25 percent over the compensation provided under 
the previous contract.86 

55. Counsel for KSSN represented to the OCE that the current income from the transplant 
nephrology portion of the KSSN agreement with UMC is a small fraction of KSSN’s 
annual revenue and Dr. Lehrner’s annual income.  However, because Dr. Lehrner 
declined to be interviewed, the OCE was unable to confirm this information.   

56. KSSN Physician #1 told the OCE that although he was unfamiliar with the financial 
aspects of the UMC contract, noting that Dr. Lehrner handles the financial affairs of the 
practice, he believes the UMC contract is marginally profitable.  He added that there were 
other reasons for pursuing the agreement, including intellectual benefits, good will, and 
the ability to form a complete medical practice.87   

G. Representative Berkley Recognized the Potential Conflict of Interest at the Time 
of Her Advocacy for the UMC Kidney Transplant Program 

57. Questions about a potential conflict of interest, given Representative Berkley’s interest in 
the UMC transplant program through her husband, arose at the time the resolution with 
CMS was reached at the end of October 2008.  On October 30, 2008, the communications 
director for Representative Berkley received an inquiry from a reporter for the Las Vegas 
Sun:  “Did [Representative Berkley] disclose to the CMS director that her husband is 
partners with the director of nephrology at UMC, who is over the transplant program?  
Does she consider it to be a conflict of interest for her to advocate for a program where 
she has a personal interest through her husband?”88  A November 4, 2008 article in the 
Sun noted that Representative Berkley’s husband was a partner in KSSN, the nephrology 
practice holding the contract to provide nephrology services to UMC.89  

                                                 
84 UMC CEO MOI (Exhibit 16 at 11-0243_0077). 
85 Agreement for Physician Medical Directorship and Physician Professional Services, December 8, 2010 (Exhibit 
59 at 11-0243_0237-0262). 
86 Id. at Section V (Exhibit 59 at 11-0243_0246).   
87 Memorandum of Interview of KSSN Physician #1, December 9, 2011 (Exhibit 60 at 11-0243_0266). 
88 Email from Marshall Allen to David Cherry, October 30, 2008 (Exhibit 61 at 11-2043_0268). 
89 Marshall Allen, Focus shifts to fixing kidney program’s faults, LAS VEGAS SUN, November 4, 2008 (Exhibit 62 at 
11-0243_0272). 
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58. Also on October 30, 2008, the Director of the CMS Survey and Certification Group 
expressed concern to his colleagues when he learned of Representatives Berkley’s ties to 
the UMC transplant program through her husband.90 

 

 

 

 

 

 
 

59. As noted above, Representative Berkley declined to be interviewed by the OCE.  In 
September 2011, however, she told the Las Vegas Review-Journal that “she thought it 
was well-known that Dr. Larry Lehrner was involved with [UMC], but she now would 
take further actions to publicize the connection. . . . [S]he saw at the time that there could 
be a perceived conflict of interest but decided to act anyway.”91 

 
III. CONCLUSION 

60. Although permitted by House Resolution 895 and OCE rules to draw a negative inference 
from Representative Berkley’s lack of cooperation, the Board judged the evidence 
adduced to be more than sufficient to support its determination that there is substantial 
reason to believe that Representative Berkley violated House Rule 23 and House 
precedent regarding conflicts of interest. 

61. For the foregoing reasons, the Board recommends that the Committee on Ethics further 
review the above-described allegations concerning whether Representative Berkley 
advocated for the UMC kidney transplant program at a time when she had a financial 
interest in that program through her husband. 
 

IV. INFORMATION THE OCE WAS UNABLE TO OBTAIN AND 
RECOMMENDATIONS FOR THE ISSUANCE OF SUBPOENAS 

62. The following individuals, by declining to be interviewed by the OCE, did not cooperate 
with the OCE’s review: 

a. Representative Shelley Berkley; 

                                                 
90 Email from CMS SCG Director to Donald Johnson, et al., October 30, 2008 (Exhibit 63 at 11-0243_0274). 
91 Steve Tetreault, In hindsight, Berkley says she should have disclosed, LAS VEGAS REVIEW-JOURNAL, September 
12, 2011 (Exhibit 64 at 11-0243_0276). 
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b. Matthew Coffron, former Legislative Assistant for Representative Berkley; 

c. David Cherry, Communications Director for Representative Berkley; and 

d. Dr. Larry Lehrner, KSSN. 

63. As a result, the OCE was unable to obtain certain information regarding Representative 
Berkley’s advocacy on behalf of the UMC kidney transplant program.   

64. The Board recommends the issuance of subpoenas to Representative Berkley, Mr. 
Coffron, Mr. Cherry, and Dr. Lehrner.  














































































































































































































































































































































































































































































































































































