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 My name is Robert V. Percival.  I am the Robert F. Stanton Professor of Law 

and the Director of the Environmental Law Program at the University of Maryland 

Francis King Carey School of Law. Thank you for inviting me to testify today.  A copy 

of my c.v. is attached to this testimony as Appendix A.  As indicated on the c.v., I have 

long taught Environmental Law, Constitutional Law, and Administrative Law.  I also 

have written extensively in these areas, including research on the specific focus of 

this hearing, which is attached as Appendix C to this testimony (“The Bounds of 

Consent: Consent Decrees, Settlements and Federal Environmental Policy Making,” 

1987 University of Chicago Legal Forum. 1987 U. Chi. Legal F. 327 (1987)).   

I. U.S. ENVIRONMENTAL LAW IS THE ENVY OF THE WORLD 

 In recent years I have devoted much of my academic work to global 

environmental law. I have lectured in 26 countries on six continents and at more 

than 20 academic institutions in the People’s Republic of China.  During the spring 

semester 2008 I taught as a J. William Fulbright Distinguished Lecturer at the China 

University of Political Science and Law in Beijing.  Based on these experiences, I can 

testify that the U.S. legal system is the envy of the world.   A major reason for this is 

because we authorize citizen suits, heard by an independent judiciary, that allow 

ordinary citizens and businesses to hold government agencies accountable.   

 U.S. environmental law generally authorizes two types of citizen suits against 

government agencies.  First, the Administrative Procedure Act (5 U.S.C. §702), and 

the judicial review provisions of the federal environmental laws (see, e.g., §509 of 

the Clean Water Act, 33 U.S.C. §1369) authorize judicial review of agency action to 

assess its conformity to legal and procedural requirements.  Second, the 
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environmental laws authorize citizen suits against agencies for failure to perform 

non-discretionary duties (see, e.g., §505(A)(2) of the Clean Water Act, 33 U.S.C. 

§1365).  We enjoy much cleaner air and water today than countries like China 

because citizen groups were able to go to court to compel agencies to implement the 

ambitious promises Congress made in our environmental laws.  These laws have 

produced enormous net benefits to society and the economy that make U.S. 

environmental law the envy of the world. 

II. SETTLEMENTS ARE DESIRABLE AND FAVORED BY PUBLIC POLICY 

 Settlements are a prominent feature of the U.S. legal system, both civil and 

criminal, because they provide important benefits to litigants and to society.  They 

avoid the time and expense of protracted litigation, free up valuable judicial 

resources and enable both parties to reduce the risk of unfavorable litigation 

outcomes.   Thus, as courts have recognized, there is a “broad public interest 

favoring” settlement.  Southern Union Gas Co. v. Fed. Energy Regulatory Comm’n, 

840 F.2d 964 (D.C. Cir. 1988).  In most cases where agencies are sued for failing to 

perform a non-discretionary duty, such as missing a statutory deadline, liability is 

clear and the primary issue is when the violation will be cured by the agency 

performing its mandatory duty.  An agency will only enter into a settlement when it 

believes that the settlement will leave it better off than it would have been had the 

litigation continued to judgment. 

III. EXISTING LEGAL SAFEGUARDS PRECLUDE COLLUSIVE LITIGATION 

 The characterization of settlements of environmental litigation against 

agencies as collusive “sue and settle” to bypass normal statutory and rulemaking 
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requirements is simply a fantasy.  Such litigation does not exist because existing 

legal safeguards preclude it.  Agencies must comply with the law as written by 

Congress, including the requirements for notice and comment rulemaking provided 

in the Administrative Procedure Act (APA) (5 U.S.C. §553).  Courts must approve 

agency settlements and they are directed by the APA to reverse agency actions that 

are contrary to law or undertaken without observance of legally required 

procedures (§5 U.S.C. §706).  While agencies can commit to a schedule for 

performing their mandatory duties, agencies cannot settle litigation by making 

commitments concerning the substance of final regulations they will issue. 

 To be sure, agencies policies may change, particularly when there is a change 

in presidential administrations.  Agencies have inherent authority to reconsider 

prior regulatory decisions so long as they have a reasoned basis for doing so.  Motor 

Vehicle Mfrs. Ass’n v. State Farm Automobile In. Co., 463 U.S. 29, 56-57 (1983).  

Thus, it should surprise no one if the Obama administration’s EPA finds it easier to 

reach settlement agreements with environmental groups than with industry.  Nor 

should it surprise anyone if, for example, a future Romney administration’s EPA 

found it easier to settle litigation with industry. This does not mean that collusion is 

occurring.  Nor does it mean that statutory and rulemaking requirements are being 

bypassed.  Settlements approved in cases such as American Nurses Association v. 

Jackson and National Pork Producers v. EPA commit EPA to propose regulations, but 

they make no commitments concerning the substance of any final rules the agency 

may adopt.  These will be subject to notice and comment rulemaking in which all 
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members of the public can participate. Any regulations EPA ultimately adopts can be 

challenged in court to assess their legality. 

 There already are substantial safeguards built into the legal system to 

preclude collusive settlements.  These safeguards include: (1) standing 

requirements that require concrete adverseness among litigants, (2) the need to 

obtain judicial approval of settlements, and (3) requirements of the Administrative 

Procedure Act (APA) that preclude agencies from making commitments concerning 

the substance of future rules.  Moreover, the U.S. Department of Justice, whose 

Environment and Natural Resources Division (ENRD) has operated with the 

greatest integrity in a non-partisan fashion throughout Democratic and Republican 

administrations, has undertaken to provide its own additional safeguards.  The 

ENRD now posts proposed consent decrees online and solicits public comment on 

them prior to their entry (see http://www.justice.gov/enrd/Consent_Decrees.html).   

 In March 1986 Attorney General Edwin Meese issued a memorandum 

restricting the scope of permissible settlement commitments by executive agencies 

and the circumstances under which consent decrees can be employed by them. 

Memorandum from Edwin Meese III to All Assistant Attorneys General and All 

United States Attorneys, Department Policy Regarding Consent Decrees and 

Settlement Agreements, March 13, 1986.  Even this memorandum recognized that 

settlement is “a perfectly permissible device” that “should be strongly encouraged.” 

It noted that consent decrees are beneficial “for ending litigation without trial, 

providing the plaintiffs with an enforceable order, and insulating the defendant 

from the ramifications of an adverse judgment.” 

http://www.justice.gov/enrd/Consent_Decrees.html
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 In the article appended to this testimony, I concluded that the “Meese 

Memorandum” was unwise as a policy matter but clearly within the discretion of the 

Attorney General.  Although the Meese Memorandum was premised on the notion 

that it was constitutionally mandated, I argued that it was not, a position that has 

withstood the test of time.  See “Authority of the United States to Enter Settlements 

Limiting the Future Exercise of Executive Branch Discretion,” Memorandum from 

Randolph D. Moss, Acting Assistant Attorney General, Office of Legal Counsel, for 

Raymond C. Fisher, Associate Attorney General (June 15, 1999) available online at: 

http://www.justice.gov/olc/consent_decrees2.htm.   

 The Meese Memorandum was motivated largely by the Reagan 

administration’s efforts to persuade courts to vacate consent decrees entered into 

during previous administrations.   The one environmental consent decree targeted 

by the Reagan administration was the “Flannery Decree,” which was upheld by the 

D.C. Circuit in Citizens for a Better Environment v. Gorsuch, 718 F.2d 1117 (D.C. Cir. 

1983).  In that case the EPA had fallen hopelessly far behind statutory deadlines for 

implementing a detailed regulatory program covering virtually all industrial sources 

of water pollution.  Faced with multiple lawsuits, EPA agreed to a detailed timetable 

to carry out its nondiscretionary duties to promulgate effluent limits and 

performance standards under the Clean Water Act for sixty-five pollutants 

discharged by twenty-one industries.  The settlement was largely ratified by 

Congress in the 1977 Amendments to the Clean Water Act.  In a subsequent 

challenge to the consent decree, the D.C. Circuit upheld it, emphasizing that it was 

consistent with the purposes of the Act, fairly resolved the controversy, and did not 
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prescribe the content of the regulations that EPA would promulgate.   Citizens for a 

Better Environment v. Gorsuch, 718 F.2d 1117 (D.C. Cir. 1983).  The decree has 

produced significant results. 

 Contemporary consent decrees in environmental cases again involve 

situations where EPA has clearly violated a statutory duty mandated by Congress. 

The consent decree approved in 2010 in American Nurses Association v. Jackson 

resolved litigation charging that EPA was more than a decade late in issuing 

standards to control hazardous air pollutants required by the 1990 Amendments to 

the Clean Air Act.  EPA’s failure to meet the statutory deadline was undisputed. The 

question addressed by the settlement agreement was how much time the agency 

should be allowed to cure this violation.  While industry intervenors argued that the 

schedule EPA had agreed to for issuing the regulations was too rapid, the court 

approving it noted that “[s]hould haste make waste, the resulting regulations will be 

subjected to successful challenge. If EPA has correctly estimated the speed with 

which it can do the necessary data gathering and analyses, harmful emissions will be 

sooner reduced.” American Nurses Association v. Jackson, Civil Action No. 08-2198 

(D.D.C. April 15, 2010).   

 In fashioning relief courts generally have been deferential to agency 

representations concerning the amount of time needed to complete rulemakings.  

Yet given EPA’s track record of repeatedly missing deadlines, occasionally a court 

will lose patience with the agency.  In a very rare case where a court refused to give 

EPA more time to meet deadlines for performing long overdue mandatory duties, 

see Sierra Club. V. Jackson, 2011 WL 181097 (D.D.C. Jan. 20, 2011), EPA issued the 
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regulations, 76 Fed. Reg. 15,608 (Mar. 21, 2011), while simultaneously publishing a 

notice of its intent to reconsider them.  76 Fed. Reg. 15,266 (Mar. 21, 2011).   

IV. CONCLUSION 

 The ability of citizen groups and businesses to go to court to hold agencies 

accountable is one of the most important features of our legal system that makes it 

the envy of the world.  It has been absolutely critical to ensuring that our federal 

environmental laws are implemented and enforced in a manner consistent with 

statutory directives. Settlement of litigation has long been a prominent feature of 

our legal system that is expressly encouraged by public policy because of the 

substantial benefits it provides.  The notion that collusive settlements are being 

used by agencies to expand their powers beyond existing legal authorities or to 

bypass procedures for promulgating rules is a fantasy.  Existing legal safeguards 

preclude collusive litigation and settlements cannot be used to make commitments 

concerning the substance of future regulations.  Congress should not further burden 

federal courts and agencies with new obstacles to settlements that will result in 

more protracted litigation and less efficient implementation of the law. 
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