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PREFACE

The Senate Select Committee on Ethics is authorized to publish regulations necessary to
implement the Senate Code of Official Conduct, and to issue interpretative rulings and
advisory opinions regarding the application of any law, rule, or regulation within the
Committee’s jurisdiction.

In early 1993, the Ethics Committee commissioned its staff to begin preparation of an
ethics manual. Later that year, the Ethics Study Commission, whose membership
included all Members of the Ethics Committee and other current and former Members,
also recommended that the Committee augment its efforts to educate Senate Members,
officers, and employees about ethics issues. This manual is part of that effort.

The manual’s purpose is to explain the application of the Senate’s Code of Official Conduct
and related ethics laws, and to describe the operation and role of the Committee. The
intent is to provide a “single source” of information about ethics-related provisions of the
U. S. Constitution, Federal statutes, and Senate Rules which regulate the operation of
a Senate office and the conduct of Senate Members, officers, and employees. As such, the
manual provides an efficient and effective means of meeting the Committee’s educational
obligation to the Senate.

The Committee has traditionally relied upon the periodic issuance of Interpretative Rulings
to advise Senate Members, officers, and employees on the application of the Code of
Conduct. Each Interpretative Ruling previously issued by the Committee and referred to
in this manual is reprinted in Appendix A for easy reference. Because the Interpretative
Rulings span the period from April, 1977 to June, 1995, a time during which significant
changes in Senate Rules have occurred, each Interpretative Ruling in Appendix A has
been annotated to explain how the Ruling applies under current Rules. Many of the
Committee’s early Rulings are no longer valid due to Rule changes. Thus, earlier
printings of the Committee’s Interpretative Rulings (e.g. S. Prt. 103-35) should NOT be
relied upon for advice. Instead, the annotated Rulings reprinted in Appendix A, the text
of this manual, and such future Rulings as may be issued by the Committee should be
referred to for guidance.

As needed, the Committee has also historically issued, and will continue to issue, advice
in the form of “Dear Colleague” advisory letters covering a particular subject.
Additionally, over the past 18 years, the Committee has issued thousands of private
letter rulings to Members, officers, and employees, providing advice on the application
of a law or rule to a specific set of facts. Members, officers, and employees may continue
to request such written advice.

The Committee staff may be reached at 202-224-2981. Committee information is also
available through it’s Website, http://ethics.senate.gov.

This manual attempts to consolidate all forms of the Committee’s previously issued advice
and rulings, and to present it in an easy to use and understandable format.

The reader should also understand, however, that the Federal statutes and Senate Rules
to which most of this manual’s discussion is devoted, are but a part of a wider body of
ethical standards related to service in the Senate. Unwritten norms of behavior, reflected
in the established customs of the Senate, are an important source of behavioral
standards. The manual, in Appendix E, includes a discussion on the Senate’s unwritten
standards, and also presents general principles of public service.

(i)
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Chapter 1

HISTORY, JURISDICTION, PROCEDURES, AND ROLE OF THE
COMMITTEE
AND
SOURCES OF SENATE STANDARDS OF CONDUCT!

INTRODUCTION

The U.S. Constitution, in Article I, section 5, grants broad authority to Congress to discipline
its Members. However, the modern age of congressional ethics committees and formal rules gov-
erning the conduct of Members, officers, and employees did not exist until the 1960’s, with prior
disciplinary actions by Congress against Members taking place on an ad hoc basis. In 1964, in
the wake of the Bobby Baker scandal, the Senate adopted S. Res. 338, 88th Congress, which cre-
ated the Senate Select Committee on Standards and Conduct as a six-member, bipartisan com-
mittee with advisory functions and investigative authority to ‘‘receive complaints and investigate
allegations of improper conduct which may reflect upon the Senate, violations of law, and viola-
tions of rules and regulations of the Senate.”” In 1968, the Senate adopted its first official code
of conduct, with substantial revision and amendment of the code occurring in 1977. The Commit-
tee’s name was changed in 1977 to the Select Committee on Ethics. The following chapter pro-
vides a brief synopsis of the evolution of the Committee and its jurisdiction, with an overview
of the Committee’s advisory role, its procedures for conducting inquiries and investigations, and
a discussion of the sources of standards of conduct in the Senate.

OVERVIEW

The Select Committee on Standards and Conduct was established by the Senate on July 24,
1964. In February 1977, following Senate-wide committee reorganization, its name was changed
to the Select Committee on Ethics. The bipartisan Committee, which has six members, is author-
ized to oversee the Senate’s self-discipline authority provided by the Constitution. Article 1, Sec-
tion 5 states in part that:

Each House may determine the Rules of its proceedings, punish its Members for disorderly
behavior, and, with the concurrence of two thirds, expel a Member.

The Committee is authorized to:

1 The material in this Chapter relies heavily upon, and passages have been liberally taken from, the following publi-
cations: The Senate Select Committee on Ethics: A Brief History of Its Evolution and Jurisdiction, Mildred Amer, Con-
gressional Research Service, The Library of Congress (March 17, 1993); Two Periods - 1787 to 1873 and 1951 to 1977
- In the Development of Legal and Ethical Constraints on the Conduct of Members of the Senate, With Particular Em-
phasis on Conflicts of Interest and Unwritten Standards of Conduct, Michael Davidson, Senate Legal Counsel, Morgan
J. Frankel and Claire M. Sylvia, Assistant Senate Legal Counsel (March 1991). See also Expulsion and Censure Actions
Taken by the Full Senate Against Members, Jack Maskell, Congressional Research Service, The Library of Congress
(October 3, 1990, revised September 17, 1993).
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1) receive complaints and investigate allegations of improper conduct which may reflect
upon the Senate, violations of law, violations of the Senate Code of Official Conduct, and
violations of rules and regulations of the Senate, relating to the conduct of individuals in the
performance of their duties as Members of the Senate, or as officers or employees of the Sen-
ate, and to make appropriate findings of fact and conclusions with respect thereto;

2) recommend, when appropriate, disciplinary action against Members and staff;

3) recommend rules or regulations necessary to insure appropriate Senate standards of
conduct;

4) report violations of any law to the proper Federal and State authorities;
5) regulate the use of the franking privilege in the Senate;
6) investigate unauthorized disclosures of intelligence information;

7) implement the Senate public financial disclosure requirements of the Ethics in Govern-
ment Act;

8) regulate the receipt and disposition of gifts from foreign governments received by
Members, officers, and employees of the Senate;

9) render advisory opinions on the application of Senate rules and laws to Members, offi-
cers, and employees; and

10) for complaints filed under the Government Employee Rights Act of 1991 respecting
conduct occurring prior to January 23, 1996, review, upon request, any decision of the Senate
Office of Fair Employment Practices.

The Committee may investigate allegations brought by Members, officers, or employees of
the Senate, or by any other individual or group, or the Committee may initiate an inquiry on its
own. There are no formal procedural requirements for filing a complaint with the Committee. Un-
less the Committee issues a public statement relating to a particular inquiry, complaints and allega-
tions are treated confidentially, and the Committee neither confirms nor denies that a particular
matter may be before the Committee. Upon completion of its investigative process, the Committee
may recommend to the Senate or party conference an appropriate sanction for a violation or im-
proper conduct, including, for Senators, censure, expulsion, or party discipline and, for staff mem-
bers, termination of employment.

B sk ckosk ook sk ook sk sk ok ook

Until the 1960s, there were no permanent congressional ethics committees, no formal rules
governing the conduct of Members, officers, and employees in either House of Congress, nor any
consistent approach to the investigation of alleged misconduct. When allegations were investigated,
it was usually by special or select committees created for that purpose. Sometimes, however, they
were considered by the House or Senate without prior committee action.

Moreover, the Senate and the House of Representatives have traditionally exercised their pow-
ers of self-discipline with caution. Senate Historian Richard Baker notes: ‘‘For nearly two cen-
turies, a simple and informal code of behavior existed with prevailing norms of decency the chief
determinants of proper conduct. Congress has chosen to deal with only the most obvious acts of
wrongdoing. . .’ 2

Several events, beginning in the 1950’s, led to the creation in 1964 of the Select Committee
on Standards and Conduct.

2Baker, Richard. The History of Congressional Ethics. In: Representation and Responsibility, Exploring Legislative
Ethics. New York, Plenum Press, 1985. p. 4.
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A. PRELUDES TO CREATION OF THE SELECT COMMITTEE ON
STANDARDS AND CONDUCT

1. The Douglas Subcommittee Report

In the early 1950’s a series of congressional hearings focused attention on issues of ethical
misconduct in the government and private sectors. Central among these congressional inquiries was
a set of hearings conducted by Senator J. William Fulbright into conflicts of interest and question-
able dealings involving the Reconstruction Finance Corporation.3 At the conclusion of the RFC
hearings, Senator Fulbright took the Senate floor to speak on ‘“The Moral Deterioration of Amer-
ican Democracy.”” 4 Senator Fulbright identified a problem of government employees who com-
mitted ethical lapses not amounting to criminal conduct. He asked,

What should be done about men who do not directly and blatantly sell the favors of
their offices for money and so place themselves within the penalties of the law? How
do we deal with those who, under the guise of friendship, accept favors which offend
the spirit of the law but do not violate its letter? >

Fulbright introduced a resolution to establish a national commission on ethics in the federal gov-
ernment. S. Con. Res. 21, 82d Cong., 1st Sess. (1951).

Senator Fulbright’s resolution was referred to a special subcommittee of the Senate Committee
on Labor and Public Welfare chaired by Senator Paul H. Douglas, who had sat on Fulbright’s
committee when it investigated the RFC. Senator Douglas convened a set of hearings in 1951 “‘to
review the ethical dilemmas and conflicting pressures which confront public officials and private
citizens in their relationship to government: to identify and analyze specific improper practices and
unfair methods’” and to recommend remedies. ¢

The Douglas subcommittee recommended establishment of a government commission on eth-
ics in government,’ and the Labor and Public Welfare Committee reported legislation to establish
such a commission.® The subcommittee found that Congress had been ‘‘unduly complacent’ in
failing to ‘‘act[] vigorously to tighten its discipline in moral matters or to raise its ethical stand-

3Study of Reconstruction Finance Corporation: Hearings Before a Subcomm. of the Senate Comm. on Banking
and Currency, 81st Cong., 2d Sess. & 82d Cong., 1st Sess. (1950-51). See also Influence in Government Procurement:
Hearings Before the Investigations Subcomm. of the Senate Comm. on Expenditures in the Executive Departments, 81st
Cong., Ist Sess. (1949); Influence in Government Procurement: Hearings Before the Investigations Subcomm. of the
Senate Comm. on Expenditures in the Executive Departments, 82d Cong., 1st Sess. (1951); Investigation of Organized
Crime in Interstate Commerce: Hearings Before the Senate Special Comm. To Investigate Organized Crime in Interstate
Commerce, 81st and 82d Cong. (1950-51); Inquiry Into the Operations of the Maritime Commission With Particular
Reference to Allowances for National-Defense Features and Construction-Differential Subsidies Under Title V of the
Merchant Marine Act of 1936, As Amended: Hearings Before a Subcomm. of the House Comm. on Expenditures in
the Executive Departments, 81st Cong., 1st Sess. (1949).

4 Establishment of a Commission on Ethics in Government: Hearings Before a Subcomm. To Study S. Con. Res.
21 of the Senate Comm. on Labor and Public Welfare, 82d Cong., Ist Sess. 2 (1951), reprinting 97 Cong. Rec. 2904-
06 (1951).

597 Cong. Rec. 2905. Senator Fulbright elaborated, as follows:

One of the most disturbing aspects of this problem of moral conduct is the revelation that among so many
influential people, morality has become identical with legality. We are certainly in a tragic plight if the accept-
ed standard by which we measure the integrity of a man in public life is that he keep within the letter of
the law.

Id.

6 Establishment of a Commission on Ethics in Government: Hearings Before a Subcomm. To Study S. Con. Res.
21 of the Senate Comm. on Labor and Public Welfare, 82d Cong., 1st Sess. 1 (1951).

7T3Ethical Standards in Government, Report of a Subcomm. of the Senate Comm. on Labor and Public Welfare,
82d Cong., 1st Sess. 1 (Comm. Print 1951)[hereinafter cited as Ethical Standards in Government].

8S.J. Res. 107, 82d Cong., Ist Sess. (1951), reprinted in id. at 69, reported by S. Rep. No. 933, 82d Cong., 1st
Sess. (1951). The resolution reported by the committee to establish a national ethics commission was not agreed to
by the Senate, and no commission was established.
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ards.”” © The subcommittee took note of recommendations for the formulation and adoption of a
written ethical code for Members of Congress, among other groups, and concluded that a national
commission on ethics in government would help achieve that goal. 10 The subcommittee was clear,
however, that it did not assume that all ethical norms had been or would be reduced to written
codes, and it took note of proposals for ‘‘[v]igorous enforcement of existing standards of conduct
in public affairs whether contained in written or unwritten codes. . . .’ 11

2. The Discipline of Senator Joseph McCarthy

The joint resolution that had been reported by the Douglas subcommittee would have provided
for a report in the 83d Congress, which met in 1953 and 1954, from the proposed commission
on ethics, but the predominant ethical issue within the Senate during that Congress did not concern
government-wide ethics but rather the ethics of one of its members, Joseph McCarthy.

In 1954, the Senate established a select committee to investigate charges of misconduct that
had been brought against Senator McCarthy. After completing its investigation, the Select Com-
mittee recommended that the Senate censure Senator McCarthy for two charges of misconduct.

At the conclusion of its report, the Select Committee addressed its decision not to hold hear-
ings on the remainder of the charges. The Select Committee explained how it approached its task
of determining what conduct was censurable and which charges were ‘‘legal[ly] insufficien[t].”” 12
The Committee observed that:

conduct may be distasteful and less than proper, and yet not constitute censurable behav-
ior.

We begin with the premise that the Senate of the United States is a responsible political
body, important in the maintenance of our free institutions. Its Members are expected
to conduct themselves with a proper respect for the principles of ethics and morality,
for senatorial customs based on tradition, and with due regard for the importance of
maintaining the good reputation of the Senate as the highest legislative body in the Na-
tion. . . .

Id. at 62. However, the Committee also noted
that individual Senators may, within the bounds of political propriety, adopt different
methods of discharging their responsibilities to the people.

We did not, and clearly could not, undertake here to establish any fixed, comprehensive
code of noncensurable conduct for Members of the United States Senate. We did apply
our collective judgment to the specific conduct charged, and in some instances to the
way a charge was made and the nature of the evidence proffered in support of it. And
on the basis of the precedents and our understanding of what might be deemed censur-
able conduct in these circumstances, we determined whether, if a particular charge were
established, we would consider it conduct warranting the censure of the Senate.

Id. at 62.

The Senate ultimately voted to censure Senator McCarthy on two counts, one that had been
recommended by the Select Committee, and one that had not been considered by the Select Com-
mittee: abuse of the Subcommittee on Privileges and Elections and abuse of the Select Committee
to Study Censure Charges. The Senate’s investigation and its final decision evidenced the Senate’s
understanding that censurable conduct included conduct not specifically prohibited by rule or stat-
ute.

°Id. at 15.
101d. at 36.
'T3Id. at 5 (emphasis added).

12 Report of the Select Committee to Study Censure Charges Re Senator McCarthy of Wisconsin, Senate Report
No. 83-2508, November 8, 1954.
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3. The 1958 Code of Ethics for Government Service

The proposals made in testimony before Senator Douglas’s subcommittee in 1951 for adoption
of a code of ethical conduct for government officials and employees continued to percolate in the
Congress during the 1950s until the Congress finally adopted a government-wide code of conduct
in 1958. The principal proponent of the adoption of a government code of ethics throughout these
years was Representative Charles Bennett. In 1951 Representative Bennett introduced a resolution
that would have made it ‘‘the sense of the Congress’’ that ‘‘all Government employees, including
officeholders,”” adhere to a ten-point code. H.R. Con. Res. 128, 82d Cong., 1st Sess. (1951).

Representative Bennett’s resolution was the joint product of an informal committee of House
members, including Representatives Hale Boggs and Gerald Ford, who had been meeting over sev-
eral months to draft a proposed code. 13 This House task force developed a preliminary statement
of principles that ‘‘precede any code of concrete conduct,”” including the precept that ‘‘[p]ublic
office is a public trust.”” 97 Cong. Rec. 7176 (1951). The task force explained, ‘‘No code of con-
duct can hope to cover specifically the multitude of concrete situations which the complex and
vast sphere of contemporary government contains within itself. Yet we believe there is value in
identifying certain concrete principles which should guide public officials—in whatever branch or
level of government.”’” Id.

The proposed code would have imposed upon government employees the duty, among ten
itemized obligations, never to ‘‘discriminate unfairly by the dispensing of special favors or privi-
leges to anyone, whether for remuneration or not; and never [to] accept favors or benefits from
persons doing business with the Government.”” H.R. Con. Res. 128, 5.

Identical resolutions to establish a code of government conduct were reintroduced in the
Eighty-Third and Eighty-Fourth Congresses. 14

A congressional resolution establishing a code of conduct for government employees and offi-
cials was finally agreed to in the Eighty-Fifth Congress.

The House committee described the resolution as ‘‘essentially a declaration of fundamental
principles of conduct that should be observed by all persons in the public service.”” H.R. Rep.
No. 1208, 85th Cong., 1st Sess. 1 (1957). The Committee stated that the resolution ‘‘is not a man-
date. It creates no new crime or penalty. Nor does it impose any positive legal requirement for
specific acts or omissions.”” Id. The Committee explained, ‘‘It does not pretend or purport to cre-
ate new or unfamiliar standards. It is a concise restatement—as a part of the laws under which
the Federal Government operates—of the principles of conduct in the public service which always
have been expected by the American people.”” Id. at 2. Without debate, the House of Representa-
tives agreed to the ‘‘sense of the Congress’’ resolution as reported by the Committee. 103 Cong.
Rec. 16297 (1957).

The following year, the Senate Committee on Post Office and Civil Service reported the reso-
lution without amendment. S. Rep. No. 1812, 85th Cong., 2d Sess. (1958). The Committee made
express its intent that the ‘‘resolution apply to every servant of the public,”” including Members
of Congress. Id. at 2.

The Senate agreed to the concurrent resolution as reported, 104 Cong. Rec. 13556-57 (1958),
and the resolution establishing a code of conduct for all government employees became effective.
72 Stat. B12 (1958).

This Code of Ethics for Government Service is listed in the Committee’s Rules of Procedure
(Part III, Sources of Jurisdiction) as a source of Committee jurisdiction. The Code of Ethics for

13 Several other House Members introduced similar resolutions. See H.R. Con. Res. 126-127, 129-132, 82d Cong.,
1st Sess. (1951).

14H.R. Con. Res. 2, 83d Cong., 1st Sess. (1953); H.R. Con Res. 10, 83d Cong., 1st Sess. (1953); H.R. Con. Res.
2, 84th Cong., Ist Sess. (1955); H.R. Con. Res. 17, 84th Cong., 1st Sess. (1955).
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Government Service has not, to date, been cited by the Committee as a basis for recommending
discipline of a Senate Member, officer, or employee, although the House has used violations of
this Code as a ground for discipline of its Members.

4. The 1962 Amendments to Federal Conflict-of-Interest and Bribery Laws

In 1962, Congress enacted a statute to strengthen, modernize, and integrate the corruption and
conflict-of-interest laws. Pub. L. No. 87-849, 76 Stat. 1119, 1121 (1962).

a. Conflict-of-Law Amendments

As part of this reform, Congress revised the old conflict-of-interest provision that traced from
1864 in a new section 203 of title 18.15 Section 203 remains the primary criminal conflict-of-
interest statute applicable to Members of Congress today, although in 1989 Congress enacted
minor, but relevant, amendments to the section. 16

b. Bribery Amendments

Congress has also modernized the bribery provision originally enacted in 1853. In its 1962
overhaul of the corruption and conflict-of-interest laws, Congress brought the disparate bribery pro-
visions that then applied to various categories of government officials ‘‘within the purview of one
section and ma[d]e uniform the proscribed acts of bribery, as well as the intent or purpose making
them unlawful.”” S. Rep. No. 87-2213, 87th Cong., 2d Sess. 7 (1962), reprinted in 1962 U.S.
Code Cong. & Admin. News 3852, 3856. The new omnibus provision provided for punishment
for any public official, including a Member of Congress, who ‘‘directly or indirectly, corruptly
asks, demands, exacts, solicits, seeks, accepts, receives, or agrees to receive anything of value for
himself or for any other person or entity, in return for . . . being influenced in his performance
of any official act’” and defined ‘‘official act’’ as ‘‘any decision or action on any question, matter,
cause, suit, proceeding or controversy, which may at any time be pending, or which may by law
be brought before any public official, in his official capacity, or in his place of trust or profit.”’
Pub. L. No. 87-849, 76 Stat. 1119, 1119-20 (amending 18 U.S.C. § 201(a), (c)(1)). In the 1962
law, Congress also enacted the lesser offense of receipt of an unlawful gratuity. The unlawful gra-
tuity provision established a violation for any public official who ‘‘otherwise than as provided by
law for the proper discharge of official duty, directly or indirectly asks, demands, exacts, solicits,
seeks, accepts, receives, or agrees to receive anything of value for himself for or because of any
official act performed or to be performed by him.”” Id., 76 Stat. 1120 (amending 18 U.S.C. §
201(g)). With minor textual changes, the bribery provision remains in effect today. 17

15The old conflict provision, section 1782 of the Revised Statutes, had been carried forward with minor revisions
as section 113 of the Act of Mar. 4, 1909, ch. 321, 35 Stat. 1088, 1109 (1909), which recodified the federal criminal
laws, and subsequently as section 281 of title 18 of the federal code, through the Act of June 25, 1948, ch. 645, §
1, 62 Stat. 683, 697 (1948), which codified title 18.

16 First, Congress modified the prohibition on Members’ providing compensated ‘‘services’ in relation to agency
proceedings in which the government has an interest, in order to bar Members from providing ‘‘representational services,
as agent or attorney or otherwise.”” Ethics Reform Act of 1989, Pub. L. No. 101-194, § 402(1), 103 Stat. 1716, 1748
(1989). The substituted language appears to have been intended to ‘‘[c]larify’’ the provision more than to make a sub-
stantive change. 135 Cong. Rec. S15956 (daily ed. Nov. 17, 1989); Id. at H9719 (daily ed. Dec. 11, 1989).

Second, after one hundred years of debate, Congress added ‘‘court’ to the enumeration of decision-making
bodies for whose proceedings Members of Congress are prohibited from accepting compensation. Id., § 402(2),
103 Stat. 1748.
17In 1986, Congress amended section 201(c) to provide for punishment for a public official who ‘‘corruptly de-
mands, seeks, receives, accepts, or agrees to receive or accept anything of value personally or for any other person
or entity, in return for . . . being influenced in the performance of any official act.”” 18 U.S.C. § 201(b)(2)(A) (1988),
as amended by Criminal Law and Procedure Technical Amendments Act of 1986, Pub. L. No. 99-646, § 46(c), 100
Stat. 3592, 3602 (1986).
Congress likewise modified the unlawful gratuity section to provide for punishment for a public official who,
“‘otherwise than as provided by law for the proper discharge of official duty, directly or indirectly demands,
seeks, receives, accepts, or agrees to receive or accept anything of value personally for or because of any
official act performed or to be performed by such official or person.”” 18 U.S.C. § 201(c)(1)(B) (1988), as
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c. A Renewed Call for a Code of Congressional Ethics and Procedures for Its En-
forcement

Writing separately in the Senate Judiciary Committee report accompanying the 1962 amend-
ments, Senator Kenneth Keating proposed an amendment to the bill to create a joint congressional
committee to draft a code of congressional ethics and to authorize the Senate Rules Committee
to give advisory opinions to Members on conflict-of-interest questions. Id. at 17-18, 1962 U.S.
Code Cong. & Admin. News at 3866. Keating intended the Rules Committee to function like the
typical grievance or ethics committees of bar associations, medical societies, and other professional
organizations. It would consider all matters arising in connection with legislative conflicts of inter-
est and would issue public interpretative opinions for the guidance of Members either on request
or on its own initiative. In short, it would provide general guidelines for action as well as effective
machinery for resolving specific congressional conflict-of-interest problems. 18

In the end, Senator Keating withheld offering his amendments in order to facilitate the enact-
ment of the bill during the Eighty-Seventh Congress. 108 Cong. Rec. 21988-89 (1962). Senator
Keating and Senator Javits both ‘‘pledge[d] . . . to come back and very early in the next session
begin the fight to add to the measure a code of ethics for Members of Congress.”” Id. at 21989.

B. THE INVESTIGATION OF BOBBY BAKER AND THE
ESTABLISHMENT OF THE SELECT COMMITTEE ON
STANDARDS AND CONDUCT

1. The Bobby Baker Investigation

Momentum for reform grew after Robert G. (Bobby) Baker, Secretary to the Democratic Ma-
jority, resigned from his job in October 1963 following allegations that he had misused his official
position for personal, financial gain. For the next year and a half, the Senate Rules and Adminis-
tration Committee held hearings to investigate the business interests and activities of Senate offi-
cials and employees (focused on Bobby Baker) in order to ascertain what, if any, conflicts of inter-
est or other improprieties existed and whether any additional laws or regulations were needed. 1°
The Senate recognized that serious allegations had been made against a former employee and that
it had no specific rules or regulations governing the duties and scope of activities of Members,
officers, and employees.

In its first report, the Rules Committee characterized many of Baker’s outside activities as
being in conflict with his official duties and made several recommendations, including adoption
of public financial disclosure rules and other guidelines for senatorial employees. 20

Subsequently, as part of its conclusion of the Baker case, the Rules Committee held additional
hearings on proposals advocating a code of ethics in conjunction with a pending pay raise, the
creation of a joint congressional ethics committee to write an ethics code, and the adoption of
various rules requiring public disclosure of personal finances by Senators and staff and the disclo-
sure of ex-parte communications. Additions to the Senate rules - calling for public financial disclo-
sure reports and more controls on staff involvement in Senate campaign funds - were then intro-
duced to implement the Committee’s Baker investigation recommendations.

amended by Pub. L. No. 99-646, § 46(g), 100 Stat. 3603. ‘‘The changes [did] not substantively alter the provi-
sions of 18 U.S.C. 201.”” H.R. Rep. No. 99-797, at 25, reprinted in 1986 U.S. Code Cong. & Admin. News
6138, 6148.
18 1962 Senate Hearing, supra p. 89-90, at 9.
19U.S. Congress. Senate. Committee on Rules and Administration. Financial or Business Interests of Officers and
Employees of the Senate. Hearings, 88th Congress, pursuant to S.Res. 212. Parts 1-27. Washington, U.S. Govt. Print.
Off., 1964. 2260 p.
20 [d.
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The Rules Committee concluded that remedial action was necessary to make those who serve
the public ‘‘recognize that their office is a public trust and should not be compromised by private
interests.”” Id. at 62. To this end, the Committee recommended the adoption of financial disclosure
rules, the development of guidelines for committees and staff, and the Executive branch’s consider-
ation of public recordkeeping of congressional intervention on matters pending before agencies. 2!

2. The Establishment of the Select Committee on Standards and Conduct

In July 1964, the Rules Committee reported Senate Resolution 338, 88th Congress, which
would have amended Senate Rule XXV to give the Rules Committee jurisdiction ‘‘to investigate
every alleged violation of the rules of the Senate, and to make appropriate findings of fact and
conclusions’ and to ‘‘recommend appropriate disciplinary action as may be indicated by the par-
ticular circumstances of individual instances.’” 22

The Senate took up S. Res. 338 first. Senator John Sherman Cooper, one of the members
of the Rules Committee who had been dissatisfied with the Baker investigation, introduced a sub-
stitute resolution, proposing the establishment of a permanent Select Committee on Standards and
Conduct to ‘‘investigate allegations of improper conduct which may reflect upon the Senate, viola-
tions of law, and violations of rules and regulations of the Senate, relating to the conduct of indi-
viduals in the performance of their duties as Members of the Senate, or as officers or employees
of the Senate,”’ id. at 16929 (text of resolution), and to make ‘‘recommendation[s] to the Senate
[of] appropriate disciplinary action.”” Id. (Sen. Cooper).

A section of the Cooper substitute authorizing the Committee to investigate ‘‘allegations of
improper conduct’ received particular attention. Senator Clifford Case stated his understanding
that under this section ‘‘the committee would be free to investigate anything which, in its judg-
ment, seemed worthy, deserving, and requiring investigation from any source.”” Id. at 16933. After
Senator Cooper confirmed this interpretation, Senator Case expressed his support for the substitute,
noting that ‘‘unlike the resolution in its original form, . . . the proposal would not be limited to
alleged violations of Senate rules, but it would take into account all improper conduct of any kind
whatsoever.”” Id. The Senate agreed to the Cooper substitute and adopted S. Res. 338 by a vote
of 61 to 19 on July 24, 1964. Id. at 16938-39. With the creation of this Committee, an internal
disciplinary body was established in Congress for the first time on a continuing basis.

The six members of the new Committee were not appointed until a year later, July 9, 1965,
because of the Senate Leadership’s desire to wait until the Rules Committee had completed the
Baker investigation.23 It was not until October 1965 that the Committee elected a chairman and
a vice chairman, appointed the first staff, and began developing standards of conduct for the Sen-
ate. The Committee’s initial efforts in this regard were interrupted by its investigation of Senator
Thomas Dodd. Following that investigation, the Committee returned to the development of ethics
rules, and on March 15, 1968, reported favorably Senate Resolution 266, 90th Congress, 114
Cong. Rec. 6670 (1968), which proposed a declaration of Senate policy and four specific rules
concerning ethical conduct.

In recommending the first written internal rules of ethics for the Senate, the Committee made
clear that it did not intend the specific rules that it was proposing to be the Senate’s exclusive

21'This recordkeeping proposal may have stemmed from evidence about the conduct of Representative John Byrnes,
which came to light during the Committee’s investigation of Baker’s dealings in the stock of the Mortgage Guaranty
Insurance Corporation (MGIC). MGIC had enlisted Representative Byrnes to persuade the Internal Revenue Service to
reverse a tax ruling unfavorable to the company. Following Representative Byrnes’ efforts, which included threatening
to introduce legislation to overturn the ruling, and subsequently doing so, the IRS issued a favorable ruling. About six
months later, Byrnes purchased MGIC stock on preferential terms, although he later sold it and gave the proceeds to
charity. Id. at 34.

22 Amending Rule XXV of the Standing Rules of the Senate Relative to the Jurisdiction of the Committee on Rules
and Administration, S. Rep. No. 1147, 88th Cong., 2d Sess. 1 (1964).

23 Congressional Record, v. 111, July 9, 1965, p. 16179.
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source of behavioral standards. The proposed specific rules, which were set out in section two
of S. Res. 266, were preceded by a declaration of Senate policy in section one of the resolution:

Resolved, 1t is declared to be the policy of the Senate that—

(a) The ideal concept of public office, expressed by the words, ‘A public office is a

public trust,”” signifies that the officer has been entrusted with public power by the peo-

ple; that the officer holds this power in trust to be used only for their benefit and never

for the benefit of himself or of a few; and that the officer must never conduct his own

affairs so as to infringe on the public interest. All official conduct of Members of the

Senate should be guided by this paramount concept of public office.

(b) These rules, as written expression of certain standards of conduct, complement the
body of unwritten but generally accepted standards that continue to apply to the Senate.

114 Cong. Rec. 7406 (1968).

The 1968 Code of Conduct covered four areas: outside employment of officers and employ-
ees; the raising and permissible use of campaign funds; the political fund-raising activities of Sen-
ate staff; and annual financial disclosure by Members, officers, and designated employees of the
Senate and senatorial candidates. With the exceptions of gifts in excess of $50 and honoraria in
excess of $300, the information in the disclosure reports was to be kept confidential and not avail-
able to the public (since changed to require that statements be publicly available).

A select committee created to study the Senate committee system recommended in 1976 that
the functions of the Select Committee on Standards and Conduct should be placed in the Senate
Rules Committee. However, the Rules Committee rejected the idea and instead recommended a
newly constituted Ethics Committee to indicate to the public the seriousness with which the Senate
viewed congressional conduct. Thus, the permanent Select Committee on Ethics was created in
1977 to replace the Select Committee on Standards and Conduct.

On April 1, 1977, the Senate Code of Conduct was revised and amended, and the procedures
and duties of the Ethics Committee were further expanded and developed.

Title I of S. Res. 110, 95th Congress, the Official Conduct Amendments of 1977, included
amendments to the Senate Code of Conduct first adopted in 1968. Included were the first public
financial disclosure requirements for Members, officers, and employees of the Senate, as well as
the first limits on gifts, outside earnings, the franking privilege, the use of the Senate radio and
television studios, unofficial office accounts, lame-duck foreign travel, and discrimination in staff
employment.

Title II amended S. Res. 338, the 1964 resolution that created the first Senate Ethics Com-
mittee and constituted the basic charter of the newly created Select Committee on Ethics. It pro-
vided the Committee with the authority to issue regulations to implement the revised Code of Con-
duct and to issue interpretative rulings to clarify its meaning and applicability. It also: 1) preserved
for the Ethics Committee the discretion to initiate investigations; 2) set forth the procedures for
the receipt and processing of sworn complaints alleging violations of any rule, law, or regulation
within the Committee’s jurisdiction; 3) spelled out the requirement that an affirmative vote of four
Members of the Committee is necessary for any resolution, report, recommendation, advisory opin-
ion or investigation; 4) required the Committee to adopt written rules for investigations; 5) pro-
vided for the disqualification of Committee Members in investigations; 6) stipulated that outside
counsel must be hired for investigations unless the Committee specifically decides not to use such
counsel; 7) clarified that no investigation could be made of any alleged violation which was not
considered a violation at the time it was alleged to have occurred; and 8) enumerated specific
sanctions that the Committee could recommend in calling upon the Senate to take disciplinary ac-
tion.

The first years of the newly created Select Committee on Ethics were spent interpreting for
the Senate the provisions of these new rules. Consequently, on February 1, 1980, the Senate adopt-
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ed S. Res. 109 which directed the Select Committee on Ethics to undertake within a year a com-
prehensive review of the Senate Code of Official Conduct and the provisions for its enforcement,
implementation, and investigation of improper conduct in the Senate.

During the course of its review, the Committee held hearings in November 1980 during which
academicians, Federal and State ethics officials, and Members of Congress testified. It sent ques-
tionnaires to Senators and consulted the Hastings Center Institute of Society, Ethics, and the Life
Sciences, which issued two reports.

Subsequently, the Ethics Reform Act of 1989 and the FY 1992 Legislative Branch Appropria-
tions Act significantly amended the Senate Code of Conduct by changing the restrictions on the
acceptance of gifts and travel by Members, officers, and employees of the Senate; banning hono-
raria; and limiting the earnings of other income by Senators and designated employees.

The Senate Ethics process was again the subject of careful scrutiny in 1993, when, pursuant
to Senate Resolution 111 (103d Congress) creating the Senate Ethics Study Commission, hearings
were held in May and June 1993 concerned solely with possible improvements in the process.
In March 1994, the Commission issued its Report Recommending Revisions to the Procedures of
the Senate Select Committee on Ethics. The Commission’s principal recommendations were adopt-
ed by the Senate on November 5, 1999 with the passage of Senate Resolution 222 (see the discus-
sion in Section D. below).

Also, in July 1995, the Senate passed a new Gifts Rule, S. Res. 158, effective January 1,
1996, which replaced Rule 35 of the Senate Code of Conduct, and which further changed the re-
strictions on the acceptance of gifts and travel by Members, officers, and employees of the Senate.

C. JURISDICTION OF THE COMMITTEE

Constitutional Self-Discipline

The United States Constitution confers on each House of Congress the power to punish and
expel its Members. Article I provides:
‘““Bach House may determine the Rules of its Proceedings, punish its Members for dis-
orderly Behavior, and, with the Concurrence of two thirds, expel a Member.”” 24
Pursuant to this authority, in 1964, the Senate adopted Senate Resolution 338, which created
the Select Committee on Standards and Conduct, and delegated to it the authority to ‘‘receive com-
plaints and investigate allegations of improper conduct which may reflect upon the Senate, viola-
tions of law, and violations of rules and regulations of the Senate, relating to the conduct of indi-
viduals in the performance of their duties as Members of the Senate, or as officers or employees
of the Senate . . .’ 2>

In those situations where the violations are sufficiently serious to warrant sanctions, the Com-
mittee is authorized to recommend to the Senate by report or resolution appropriate disciplinary
action. 26

The Senate has disciplined Members for conduct that it has deemed unethical or improper,
regardless of whether it violated any particular law or Senate rule or regulation.2’? As it adopted
new rules governing Members’ conduct, the Senate has recognized that the rules did not ‘‘replace

24U.S. Const. art. I, § 5, cl. 2.

25S. Res. 338, § 2(a)(1), 88th Cong., 2d Sess. (1964). This authority was amended in 1977 to provide additional
authority for investigation of ‘‘violations of the Senate Code of Official Conduct.”’

26 Id., amended by S. Res. 110, 95th Cong., 1st Sess. (1977), § 2(a)(2); S. Rpt. 95-49.

27 United States Senate Election, Expulsion and Censure Cases From 1793 to 1990, S. Doc. 103-33, 103d Cong.
(1995).
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that great body of unwritten but generally accepted standards that will, of course, continue in ef-
fect.”” 28

Scope of The Authority

The Senate or House may discipline a Member for any misconduct, including conduct or ac-
tivity which does not directly relate to official duties, when such conduct unfavorably reflects on
the institution as a whole.2? In his historic work on the Constitution, Justice Joseph Story noted
in 1833 that Congress’ disciplinary authority for ‘‘expulsion and any other punishment’’ is appar-
ently unqualified as to ‘‘the time, place or nature of the offense.”’ 30 Moreover, the Supreme Court
has consistently declared that the Senate has far-reaching discretion in disciplinary matters. 3!
Precedent within both the House and Senate has reaffirmed this broad authority. In the censure
of Senator Joseph McCarthy, the Select Committee to Study the Censure Charges in the 83rd Con-
gress reported:

“It seems clear that if a Senator should be guilty of reprehensible conduct unconnected

with his official duties and position, but which conduct brings the Senate into disrepute,

the Senate has the power to censure.’” 32
Additionally, in the report on Representative Adam Clayton Powell from the House Judiciary
Committee, which recommended that Powell be censured for misconduct, the House Committee
noted that the conduct for which punishment may be imposed is not limited to acts relating to
the Member’s official duties. 33

In proposing a permanent standing committee on ethics in the Senate, Senator John Sherman
Cooper expressly referred to the select committee that investigated the censure charges of Senator
Joseph McCarthy as a model—a committee that had unambiguously asserted its authority to inves-
tigate conduct ‘‘unconnected with [a Member’s] official duties and position.”” Senator Cooper and
supporters of the resolution emphasized that the Select Committee was intended ‘‘to be free to
investigate anything which, in its judgment, seemed worthy, deserving, and requiring investiga-
tion’’ 34 and ‘‘would not be limited to alleged violations of Senate rules, but it would take into
account all improper conduct of any kind whatsoever.”” 35

It appears that the intent of the Senate in adopting S. Res. 338 was to delegate to the Ethics
Committee the authority to investigate and make recommendations to the full Senate on mis-
conduct of Members over which the institution has jurisdiction.

Senate Resolution 338 (88th Congress)

When the Select Committee on Standards and Conduct was created in 1964, it was authorized
to: (1) investigate allegations of improper conduct which may reflect upon the Senate; (2) inves-
tigate violations of laws and rules and regulations of the Senate relating to the conduct of Mem-

28114 Cong. Rec. 6833 (1968) (comments of Senator John Stennis).

298S. Rep. 2508, 83d Cong., 2d Sess. 20,22 (1954); H.R. Rep. No. 27, 90th Cong., 1st Sess. 24 (1969).

30 Joseph Story, Commentaries on the Constitution of the United States, Volume II, § 836, (Boston 1833, De Capo
Press Reprint Edition, 1970).

31 See, e.g., In re Chapman, 166 U.S. 661, 670 (1897) (in upholding the authority of the Senate to require by sub-
poena testimony of private persons in an investigation of Senatorial misconduct, the Court noted the expulsion of former
Senator Blount as an example of Congress’s broad authority: ‘It was not a statutable offense nor was it committed
in his official character, nor was it committed during the session of Congress, nor at the seat of government.’’); United
States v. Brewster, 408 U.S. 501 (1972) (in dicta, the Court observed, ‘“The process of disciplining a Member of Con-
gress . . . is not surrounded with the panoply of protective shields that are present in a criminal case. An accused Mem-
ber is judged by no specifically articulated standards, and is at the mercy of an almost unbridled discretion of the charg-
ing body . . . from whose decisions there is no established right of review.””).

32Report of the Select Committee to Study Censure Charges pursuant to S. Res. 301 and amendments, S. Rep.
2508, 83rd Cong., 2d Sess. 20, 22 (1954) (a resolution to censure the Senator from Wisconsin, Mr. McCarthy).

33H.R. Rep. No. 27, 90th Cong., 1st Sess. 24 (1969).

34110 Cong. Rec. 16,933, (1964).

351d.
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bers, officers, and employees in their official duties; (3) recommend disciplinary action, when ap-
propriate; (4) recommend additional Senate rules to insure proper standards of conduct; and issue
advisory opinions and interpretative rulings explaining and clarifying the application of any law,
rule, or regulation within its jurisdiction. The Select Committee on Ethics assumed this jurisdiction
as well as that of enforcing the Senate Code of Conduct, which was first created in 1968, and
substantially amended in 1977. S. Res. 338, which specifies the duties of the Select Committee
on Ethics and the process by which those duties are to be carried out, was amended substantially
by Senate Resolution 222 (106th Congress, November 5, 1999) discussed more fully in Section
D. below.

Other Responsibilities

Public Law 93-191 was enacted in 1973 to clarify the proper use of the franking privilege
by Members of Congress, and the Ethics Committee was authorized to provide assistance and
counsel to Senators in this area.

The Senate Select Committee on Intelligence was created in 1976, and the Ethics Committee
was given specific jurisdiction to investigate any unauthorized disclosure of intelligence informa-
tion by a Member, officer, or employee of the Senate and to report to the Senate on any substan-
tiated allegation. See, Senate Resolution 400, 94th Congress, Section 8.

In August 1977, with the enactment of Public Law 95-105, which amended the Foreign Gifts
and Decorations Act of 1966, the Committee was designated the ‘‘employing agency’’ for the Sen-
ate and authorized to issue regulations governing the acceptance by Senators and staff of gifts,
trips, and decorations from foreign governments.

In August 1979, the Committee was given the responsibility for administering the Senate fi-
nancial disclosure requirements contained in the Ethics in Government Act of 1978, since amended
in 1989. Amendments to the Ethics in Government Act in 1989 named the Ethics Committee as
the ‘‘supervising ethics office’” for purposes of several laws, including 5 United States Code 7353
(Gifts to Federal Employees) and 7351 (Gifts to Superiors).

The preamble to Senate Resolution 266, 90th Congress, 2d Session, and the Code of Ethics
for Government Service, H. Con. Res. 175, 85th Congress, 2d Session, also set forth general eth-
ical principles for Members, officers, and employees of the Senate.

The Committee was authorized by section 308 (a) of the Government Employee Rights Act
of 1991, Title III of the Civil Rights Act of 1991, to review hearing board decisions in employ-
ment discrimination cases filed with the Office of Senate Fair Employment Practices. For alleged
conduct occurring on or after January 23, 1996, such cases are no longer filed with the Office
of Senate Fair Employment Practices, but are handled as prescribed in the Congressional Account-
ability Act of 1995, a remedial process which does not include Committee review. However, the
Committee retains jurisdiction over disciplinary cases arising out of alleged discrimination prohib-
ited by Senate Rule 42.

D. OVERVIEW OF COMMITTEE PROCESS AND PROCEDURES
REGARDING THE CONDUCT OF INQUIRIES AND
INVESTIGATIONS

S. Res. 338, as amended by S. Res. 222 (106th Congress, 1st Session), specifies that
it is the duty of the Select Committee on Ethics to

(1) receive complaints and investigate allegations of improper conduct which may reflect
upon the Senate, violations of law, violations of the Senate Code of Official Conduct,
and violations of rules and regulations of the Senate, relating to the conduct of individ-
uals in the performance of their duties as Members of the Senate, or as officers or em-
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ployees of the Senate, and to make appropriate findings of fact and conclusions with re-
spect thereto;

(2)(A) recommend to the Senate by report or resolution by a majority vote of the full
committee disciplinary action to be taken with respect to such violations which the Select
Committee shall determine, after according to the individual concerned due notice and
opportunity for a hearing, to have occurred;

(B) pursuant to subparagraph (A) recommending discipline, including--

(1) in the case of a Member, a recommendation to the Senate for expulsion, censure, pay-
ment of restitution, recommendation to a Member’s party conference regarding the Mem-
ber’s seniority or positions of responsibility, or a combination of these; and

(i1) in the case of an officer or employee, dismissal, suspension, payment of restitution,
or a combination of these;

(3) [subject to a right of appeal to the full Senate], by a unanimous vote of 6 members,
order that a Member, officer, or employee be reprimanded or pay restitution, or both,
if the Select Committee determines, after according to the Member, officer, or employee
due notice and opportunity for hearing, that misconduct occurred warranting discipline
less serious than discipline by the full Senate:

(4) [if a violation is inadvertent, technical, or otherwise of a deminimis nature], issue

a public or private letter of admonition to a Member, officer, or employee, which shall

not be subject to appeal to the Senate . . .

The Committee’s Rules of Procedure provide the framework for the Committee’s investigation

of allegations of misconduct by Members, officers, or employees of the Senate (see Appendix C).
These Rules allow the Committee to act upon allegations of misconduct that are received in the
form of sworn or unsworn complaints filed with the Committee, as well as credible information
reported to the Committee indicating that a Member, officer, or employee may have violated the
Code of Official Conduct, a law, any rule or regulation relating to the conduct of individuals in
the performance of their duties, or engaged in improper conduct which may reflect on the Senate.
Such information may come from a variety of sources, including sworn complaints, anonymous
or informal complaints, information developed during a study or inquiry by the Committee or other
committees or subcommittees, information reported by the news media, or information obtained
from any individual, agency, or department of the executive branch. See Rule 2, Appendix C.

Supervision of the day to day activities of the Committee and its staff rests with the Chairman
(Majority party) and Vice Chairman (Minority party) of the Committee, acting jointly. Upon the
receipt of allegations of misconduct, a preliminary inquiry is commenced of such duration, scope,
and conduct as may be deemed appropriate, judgments which are normally made by the Chairman
and Vice Chairman, acting jointly. Such preliminary inquiry may include any inquiries, interviews,
sworn statements, depositions, or subpeonas deemed appropriate to obtain the information to make
any required determination. An opportunity to respond to the allegations or information may also
be provided to any known respondent (or his or her representative). The preliminary inquiry may
be conducted by staff counsel or by outside counsel. Periodic confidential status reports may be
made, and at the conclusion of a preliminary inquiry, a confidential report (oral or written) is made
to the Committee on findings, and recommendations as appropriate. As soon as practicable after
the final report a determination is made as to whether there is substantial credible evidence which
provides substantial cause for the Committee to conclude that a violation within the Committee’s
jurisdiction has occurred.

(A) If no such substantial credible evidence is found, the Committee must dismiss the
matter. Additionally, the Chairman and Vice Chairman acting jointly on behalf of the
Committee, may dismiss any matter which is determined to lack substantial merit. The
complainant is informed of such dismissals.

(B) If such substantial credible evidence is found, but the alleged violation is inadvertent,
technical, or otherwise of a de minimis nature, the matter may be disposed of by a public



16 SENATE ETHICS MANUAL

or private letter of admonition, which is not considered discipline and is not subject to
appeal to the Senate.

(C) If there is such substantial credible evidence and the matter cannot be disposed of
as de minimis, the Committee may initiate an ‘‘adjudicatory review’’ of the conduct upon
a vote of four of its members. Such review must be conducted by outside counsel, unless
the Committee decides to conduct the review using staff counsel.

The Committee must give written notice of its decision to conduct an adjudicatory review to
the respondent, no later than five working days after the Committee’s vote. This notice must in-
clude a statement of the nature of the possible violation, and a description of the evidence indi-
cating that a possible violation occurred. The Committee may offer the respondent an opportunity
to present a statement or to respond to questions from members of the Committee, Committee
staff, or outside counsel. The Committee must also accord the respondent the opportunity for a
hearing (which may be public or private at the Committee’s discretion) before the Committee rec-
ommends disciplinary action to the Senate or before it imposes an order of restitution or reprimand
(not requiring discipline by the full Senate. See Rule 4.

Periodic confidential progress reports may be made, and upon completion of the adjudicative
review, counsel (outside or staff, as appropriate) must submit a confidential written report to the
Committee, detailing the factual findings of the adjudicatory review. Counsel may also recommend
disciplinary action, if appropriate. As soon a practicable following submission of counsel’s report,
the Committee must prepare and submit a report to the Senate, including a recommendation for
disciplinary action, if appropriate. Any recommendation or resolution concerning the adjudicative
review must be approved by the affirmative recorded vote of at least four members. This report
must be promptly forwarded to the Secretary of the Senate, and a copy provided to the complain-
ant and the respondent; the full report and any recommendation must also be printed and made
public, unless not less than four members of the Committee vote that it should remain confidential.
See Rule 4.

At any time during a preliminary inquiry, adjudicatory review, or other proceeding, the Com-
mittee may issue subpoenas for testimony and the production of documents and tangible things.
The Committee Members, staff, outside counsel, or other persons designated by the Committee,
may conduct depositions. See Rule 6.

The Committee may conduct hearings during any preliminary inquiry, adjudicatory review, or
other proceeding. The Committee has the authority to subpoena the testimony of witnesses and
production of documents or other items.

If a hearing is designated as an adjudicatory hearing (either by a vote of not less than four
members of the Committee, or because the hearing is concerned with possible disciplinary action),
the respondent has the right to cross-examine witnesses, and may call witnesses in his or her be-
half. The respondent may apply to the Committee for the issuance of subpoenas for the appearance
of witnesses or production of documents on his or her behalf. The Presiding Officer (either the
Chairman, or in his or her absence, the Vice Chairman) rules on the admissibility of testimony
or other evidence. All evidence that may be relevant and probative is admissible, unless privileged
under the Federal Rules of Evidence. See Rule 5.

The Committee’s Rules (See Rule 8) provide that any information or material in the posses-
sion of the Committee pertaining to illegal or improper conduct by a Member, officer, or em-
ployee, to any preliminary inquiry, adjudicative review, or other proceeding related to allegations
of such conduct, to the investigative techniques and procedures of the Committee, or to informa-
tion or material so designated by the staff director or outside counsel, is Committee Sensitive, and
may not be divulged by the Committee, staff, or any person performing services for the Com-
mittee.
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Importantly, the Committee’s prior inquiries and investigations provide a further body of
‘“‘common law’’ on the application of the Committee’s Rules of procedure to specific fact situa-
tions. While factual differences may distinguish any new situation, the Committee is guided by
what it has done in similar prior cases. Thus, the procedures used in earlier cases should be con-
sulted for an understanding of the established practices of the Committee.

E. EDUCATIONAL AND ADVISORY ROLE OF THE COMMITTEE

Senate Resolution 110 (April 2, 1977) gives the Committee the authority to issue interpretative
rulings and advisory opinions regarding application of any law, rule, or regulations within the
Committee’s jurisdiction. See, Section 3(e) of the Resolution.

In large part, the Committee has historically relied upon the periodic public issuance of Inter-
pretative Rulings (IR’s) to keep Senate Members, officers, and employees advised as to the appli-
cation of the Code of Conduct. Those past Committee IR’s which continue to provide helpful guid-
ance have been annotated and are attached to this Manual as Appendix A. Many of the Commit-
tee’s IR’s are no longer valid. Thus, earlier publications of the IR’s should not be relied on for
advice.

From time to time, the Committee has also issued advice in the form of ‘‘Dear Colleague’’
advisory letters covering a particular subject. Additionally, over the years, the Committee has
issued thousands of private letter rulings to Members, officers, and employees, providing advice
on the application of a law or rule to a specific set of facts. These diverse sources of Committee
advice are drawn together in this Manual.

The Committee considers its advisory function to be among its most important. Contact with
the Committee about the application of laws and rules to proposed conduct is welcomed and en-
couraged. The Committee’s advisory function is conducted in a confidential manner, although ad-
vice of general applicability may be publicly disseminated in a manner which protects confiden-
tiality. The Committee’s aim is to preempt possible violations by being freely accessible to provide
prospective advice. This Manual is part of the Committee’s effort to eliminate potential infractions.
It is far easier to avoid a problem in advance, than to correct a problem after the fact. On a num-
ber of occasions, the Committee has had to advise Members, officers, and employees that past
conduct was not acceptable and should not be repeated, in situations where the difficulties could
have been easily avoided by getting advice in advance from the Committee. Routine or frequent
contact with the Committee for advice is encouraged.

Of course, the Committee will also continue to provide advice through Interpretative Rulings,
Dear Colleague letters, and private letter rulings on request from Senate Members, officers, and
employees. The Committee also offers periodic briefings on the Code of Conduct through the Sec-
retary of the Senate’s office. At least quarterly, seminars on the Code of Official Conduct are
available to interested staffers, and seminars on Use of the Franking Privilege are separately of-
fered. Likewise, seminars tailored for the use of office managers, committee staff, and paid interns
are offered. Additionally, the Committee is available at the convenience of any Senate office to
provide ‘‘in-office’” briefings for Members or staff. Again, and perhaps most importantly, the
Committee is always available to Senate Members, officers, and employees through its staff to
provide telephonic advice and private letter rulings. Such telephone advice and private letter rul-
ings are the mainstay of the Committee’s advisory function, and Members, officers, and employees
are encouraged to seek such advice or rulings in any situation.

F. SOURCES OF APPLICABLE STANDARDS OF CONDUCT

As discussed in C. above, the Committee’s role is prescribed by the Senate in furtherance
of the institution’s constitutional obligation of self-discipline. The standards which govern a Senate
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Member, officer, or employee’s conduct, and which provide the framework for institutional dis-
cipline, are drawn from a number of sources including federal statutes and Senate rules.

Both the official and personal conduct of Senate Members, officers, and employees are now
the subject of a substantial body of ethics-related rules and laws. This manual endeavors to provide
and discuss those specific written rules, statutes and, in at least one case, Constitutional provision
as they relate to the operation of a Senate office and to the conduct of individual Senate Members,
officers, and employees.

The Senate Code of Official Conduct contained in Senate Rules 34 through 43 provides very
specific standards of conduct on: Financial Disclosure, Gifts, Outside Earned Income and Hono-
raria, Conflict-of-Interest, Prohibited Unofficial Office Accounts, Foreign Travel, Use of the Mail-
ing Frank and Radio and Television Studios, Political Fund Activity, Employment Discrimination,
and Constituent Service. Those Senate Rules comprising the Code of Official Conduct are within
the exclusive jurisdiction of the Senate Select Committee on Ethics. Application of each of these
Rules will be discussed in the Chapters which follow.

Additionally, Federal statutes also provide specific standards of conduct in such areas as: Con-
flict-of-Interest, Financial Disclosure, Outside Earned Income and Honoraria, Gift Acceptance and
Solicitation, Campaign Activities, Government Contracts, Foreign Travel and Gifts from Foreign
Governments, to name a few. Finally, the United States Constitution contains a prohibition on the
acceptance of Gifts or Emoluments from Foreign Governments except as permitted by statute.
Some Federal statutes provide for joint jurisdiction of the Ethics Committee and the Department
of Justice, others are enforced exclusively by the Department of Justice. See the Table at the end
of Appendix D for a listing of statutes and Rules which create overlapping or joint jurisdiction
by both the Senate Select Committee on Ethics and the Department of Justice or other Executive
Branch agency.

Complementing these written standards (i.e. rules and statutes) is a body of unwritten but
well-established norms of Senate behavior, violation of which may be deemed ‘‘improper conduct
reflecting upon the Senate.”” In other instances the Committee, although not declaring conduct to
be ‘‘improper conduct reflecting upon the Senate’’ in violation of an unwritten standard, has found
that such conduct warranted public criticism, or has stated that it did not condone such conduct.
See Appendix E.

Finally, the Senate has enunciated certain general principles of public service which provide
guidance on desirable conduct. These principles are also set out in Appendix E.
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Chapter 2

GIFTS

Rules 35 and 39

INTRODUCTION

[W]hen I once asked a policeman how some of his colleagues got started on the downward
path, he replied, ‘‘It generally began with a cigar.’’

—Senator Paul H. Douglas,
Ethics in Government, at 44 (1952)

In a 1951 report entitled Ethical Standards in Government, a Senate subcommittee headed by
Senator Paul H. Douglas highlighted some of the concerns that arise when public officials receive
gifts:

What is it proper to offer public officials, and what is it proper for them to receive?
A cigar, a box of candy, a modest lunch (usually to continue discussing unfinished busi-
ness)? Is any one of these improper? It is difficult to believe so. They are usually a cour-
teous gesture, an expression of good will, or a simple convenience, symbolic rather than
intrinsically significant. Normally they are not taken seriously by the giver nor do they
mean very much to the receiver. At the point at which they do begin to mean something,
however, do they not become improper? Even small gratuities can be significant if they
are repeated and come to be expected. . .

Expensive gifts, lavish or frequent entertainment, paying hotel or travel costs, valuable
services, inside advice as to investments, discounts and allowances in purchasing are in
an entirely different category. They are clearly improper. . . The difficulty comes in
drawing the line between the innocent or proper and that which is designing or improper.
At the moment a doubt arises as to propriety, the line should be drawn. 36

The Senate has long recognized that ‘‘public office is a public trust.”’ 37 Senators hold office
to represent the interests of their constituents and the public at large. Members are assisted in these
efforts by officers and employees who are paid from United States Treasury funds. The public
has a right to expect Members, officers, and employees to exercise impartial judgment in per-
forming their duties.3® The receipt of gifts, entertainment, or favors from certain persons or inter-
ests may interfere with this impartial judgment, or may create an appearance of impropriety that
may undermine the public’s faith in government.

Thus, Members and employees of the Senate should always exercise discretion concerning the
acceptance of gifts, favors, or entertainment from persons who are not relatives. They should be
particularly sensitive to the source and value of a gift, the frequency of gifts from one source,

36 SPECIAL SUBCOMM. ON THE ESTABLISHMENT OF A COMM’N ON ETHICS IN GOV’T, SENATE
COMM. ON LABOR AND PUBLIC WELFARE, ETHICAL STANDARDS IN GOVERNMENT, 82d Cong., st Sess.
23 (Comm. Print 1951).

37Code of Ethics for Government Service 10, H. Con. Res. 175, 85th Cong., 2d Sess., 72 Stat., pt. 2, B 12
(1958).

381d. | 5. See also 135 Cong. Rec. H8764 (daily ed. Nov. 16, 1989) (debate on Ethics Reform Act of 1989, quoting
Paul Volcker, Chairman of the National Commission on the Public Service); United States v. Podell, 436 F. Supp. 1039,
1042 (S.D.N.Y. 1977), aff’d, 572 F.2d 31 (2d Cir. 1978).

21
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and possible motives of the donor.3° A gift of cash or a cash equivalent (for example stocks or
bonds) is not an acceptable gift, unless it is from a relative or is part of an inheritance. Members
and employees should never ‘‘discriminate unfairly by the dispensing of special favors or privi-
leges to anyone, whether for remuneration or not,”” and never accept favors or benefits for them-
selves or their families ‘‘under circumstances which might be construed by reasonable persons as
influencing the performance of [their] governmental duties.”” 40 One should always be wary of ac-
cepting any gift, favor, or benefit that may not have been offered ‘‘but for’’ one’s position in
the Senate.

In addition to these general principles, detailed Senate rules regulate the gifts that a Member,
officer, or employee may accept. Under Rule 35, a Member, officer, or employee of the Senate
may generally not accept any one gift valued at $50 or more, or gifts with an aggregate value
of $100 or more, from any one source in a calendar year. Definitions and exceptions are set forth
in the rule.

THE GIFTS RULE

A limit on the amount and/or source of acceptable gifts for Senators and their staffs has been
in effect since 1977, when the Special Committee on Official Conduct, 95th Congress, proposed
the first Code of Official Conduct for Members, officers, and employees of the United States Sen-
ate. The report issued by that committee provides a useful source of legislative history on the
original intent of the Gifts Rule, which has been amended on several occasions since 1977.41 The
original Rule limited gifts from those with a ‘‘direct interest’” in legislation to $100. Later, a $300
limit on gifts from all other sources was added. Thereafter, a uniform $250 annual limit was
placed on all sources of gifts.

Most recently, the Senate Gifts Rule was revised by Senate Resolution 158, 104th Congress,
effective January 1, 1996. A 1994 Report of the Senate Committee on Governmental Affairs (S.
Rpt. No. 103-255, 103d Cong., 2d Sess.) offers insight into the purposes behind changes to the
Rule effectuated by Senate Resolution 158. The current Rule places significant new restrictions
on the ability of Senate Members, officers, and employees to accept gifts.

Senate Rule 35.1(a) sets forth the basic rule on accepting gifts. It states:
(1) No Member, officer, or employee of the Senate shall knowingly accept a gift except
as provided in this rule.

(2) A Member, officer, or employee may accept a gift (other than cash or cash equiva-
lent) which the Member, officer, or employee reasonably and in good faith believes to
have a value of less than $50, and a cumulative value from one source during a calendar
vear of less than $100. No gift with a value below $10 shall count toward the $100 an-
nual limit. No formal recordkeeping is required by this paragraph, but a Member, offi-
cer, or employee shall make a good faith effort to comply with this paragraph.

The figure of $50 (which is actually a dollar limit of $49.99) applies to each gift received,
unless the gift falls under an exception. The figure of $100 (which is actually a dollar limit of
$99.99) applies to the aggregate value of all non-exempt gifts received from a single source during
a calendar year. Thus, the value of all non-exempt gifts from a single source in a calendar year
must be tallied. Any gift worth less than $10 is excluded under Rule 35.1(a)(2) and does not count
towards the $99.99 total. Once the tally reaches $99.99, all further non-exempt gifts from that
source in that year must be declined.

3971d.
40 Code of Ethics for Government Service, supra note 2, q 5.

41 Senate Code of Official Conduct, Report of the Special Committee on Official Conduct, United States Senate,
to accompany S. Res. 110, S. Rep. No. 95-49, 95th Cong., 1st Sess. (1977).
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Example 1. Over the course of one year, company Z offers Senator B the following gifts:
in January, theater tickets worth $45; in April, a paperweight worth $8.50; in September,
a bottle of wine worth $40; and in December, a crystal vase worth $35. The paperweight
does not count towards the $100 aggregate because it is worth less than $10. All the
other gifts count. If the Senator accepts the theater tickets and the wine, he must return
the crystal vase to avoid exceeding the gift limit.

Section 1(c)(1) excepts from the restrictions of the Rule ‘‘anything for which the Member,
officer, or employee pays the market value, or does not use and promptly returns to the donor.”
Thus, a Member, officer, or employee may rectify the inadvertent receipt of an impermissible gift
by promptly returning it or reimbursing the donor for the full, fair market retail value. Where a
Member, officer, or employee exercises dominion over or control of a gift, the gift is deemed
to be ‘‘accepted’’ and the value of the gift is attributed to the Member, officer, or employee, even
though the gift may not be used personally by the Member, officer, or employee (e.g. a ticket
is taken by a staffer, but subssequently given to a friend). Therefore, care should be taken that
any gift over which control is exercised has a value within the Gifts Rule limit.

Generally, when multiple items, each individually worth less that $50, are offered simulta-
neously to any individual, e.g. a ‘‘goody bag,”” the ‘‘gift’’ being offered is deemed to be the ag-
gregate of all the items. Also, as a general rule, a Member, officer, or employee may not ‘‘buy-
down’’ the value of a gift to bring it within the dollar limitations of the Gifts Rule.

The Committee has determined, however, that with respect to multiple item gifts where some
of the items are worth less than $50, and are divisible by nature (such as tickets, bottles of wine,
etc.), Members, officers, and employees may either accept one proffered item worth less than $50
and purchase the others, or accept one such item and decline the others. This policy merely per-
mits a Member, officer, or employee to take a gift that would have been acceptable under the
Gifts Rule had it been offered by itself. For example, a staffer who is offered two $40 tickets
to a basketball game could accept one ticket, because it would be an acceptable gift if offered
by itself; a staffer who is offered two $55 tickets to a football game could not accept either ticket,
because the value of each ticket exceeds $49.99, nor may he buy down the value of the single
ticket by contributing $6 towards its cost.

However, with respect to all other gifts, such as meals and single items that are not naturally
divisible, a Member, officer, or employee may not ‘‘buy-down’’ the value of the gift in order
to bring it within the Gifts Rule limits. For example, a staffer may not chip in $6 toward a $55
meal that is being paid for by an individual (other than a ‘‘relative’’ or ‘‘personal friend’’) as
hereinafter defined and thereby bring the meal within the $49.99 limit. With respect to meals, it
should be noted that a meal is a single item whose value consists of all of the items consumed
during the meal (i.e., appetizers, main course, drinks, wine, and dessert). For example, a staffer
may not bring the value of a meal under $50 by paying for a bottle of wine. (On the other hand,
a staffer who contributes to the total cost of a meal with a group by paying for the wine, where
the cost of the wine represents the staffer’s proportionate share of the total meal, has not received
a gift at all because the staffer has paid for his share of the meal.)

Example 2. Staffer A is invited to dinner by two representatives of a trade organization.
The total bill for the meal is $165, with the cost of the staffer’s meal being $55. The
staffer may not pay for the wine, which cost $20, and allow the two trade organization

representatives to pay the remaining $35 cost of his meal as a gift. On the other hand,
the staffer could pay his proportionate share of the meal (i.e. $55).

Example 3. Lobbyist B walks into a Senate office and offers the scheduler two tickets
to a theater performance, each ticket with a face value of $45. The scheduler may accept
one ticket and decline the other, or accept one ticket and pay $45 for the second.
The Committee ruled in 1978 (Interpretative Ruling 94) that a Senate Member, officer, or em-
ployee should not repeatedly accept from the same donor small gifts otherwise permitted by the
Rule. The Committee also has previously concluded, in 1987, that where a gift is going to a Senate



24 SENATE ETHICS MANUAL

office, it may, depending upon the circumstances, be treated as a single gift to the supervising
Senator. For example, in a situation where an entity outside the Senate wanted to provide a T-
shirt to each member of a Senator’s softball team along with bats and balls, the Committee con-
cluded this would be a gift to the Senate office and, therefore, a single gift to the Senator rather
than a gift to each individual team member.

This ruling stands in contrast with the usual situations noted above where a number of items,
by nature divisible (tickets, bottles, etc.), are delivered to an office for use by the Senator or staff.
For example, where an individual delivers several tickets to an entertainment event to a Senate
office and indicates that the tickets are for use by members of the staff, the tickets are treated
as gifts to each individual staffer who uses them, rather than as a single gift to the Senator. How-
ever, where several such tickets are presented to a Senate office without an attempt to designate
or specify that the items are for use by members of the staff, the items may be considered a single
gift to the Member. Thus, for example, if a private college sends five college basketball tickets
valued at $20 a piece to a Senate office with the notation that the tickets are for the Senator’s
use, all five tickets will be treated as a gift to the Senator. In that case, the Member may keep
two of the tickets for her use and either pay for the remaining tickets or return them to the college.

A gift of ““food’’ poses unique issues. The Committee has long distinguished the provision
of ““food”” from the sharing of a ‘‘meal’’. This distinction has been based upon the notion that
a ‘‘meal’’ contemplates that the recipient enjoys a dining experience at a restaurant or other estab-
lishment in the company of the person providing the fare. Thus, where an individual invites a
group of employees in a Senate office to dine with her in a restaurant, the result is a gift to each
employee who shares the meal, valued at what the employee eats and drinks. Therefore, if an indi-
vidual invites Senator X’s office staff of ten to dinner at a D.C. restaurant, and each meal costs
$12, each employee has received a gift of $12 (which is within the gifts limit of $49.99).

However, ‘‘food’’ sent to a Senate office for consumption by a group of the office’s employ-
ees is one gift to the Senator, valued at the total fair market retail value of the food. Thus, if
a company sends six $10 pizzas to Senator X’s office to feed ten of his staffers, Senator X has
received a gift valued at $60, and may not accept it under current gift limits. Under this ruling,
the fact that the ‘‘food’” might be eaten by ten staffers does not convert the gift of ‘‘food” to
the Senator into ten individual gifts of a ‘‘meal’’ to the staffers. Nor would the gift of the ‘‘food”’
escape the dollar restrictions of the Gifts rule simply because no individual staffer consumed more
than $9.99 or $49.99 worth of food. At least one purpose served by the ‘‘meal’” versus ‘‘food”’
distinction is to preclude the possibility of a person regularly supplying a Senate office with food
items (including frozen dinners, pizzas, canned goods, snacks, and other consumables) so long as
no individual staffer ever ate more than $9.99 worth of the food at any one time. The Committee
has seen fit to avoid this possible result by considering ‘‘food’” given to a Senate office as a gift
to the supervising Senator valued at its total cost. (See also the discussion of valuation of meals
and food in section on ‘‘Valuation of Certain Gifts’’ in this chapter).

The Committee has also ruled that even when the provider accompanies food delivered to a
Senate office and shares it with staffers, if it is consumed in Senate space (other than the cafeterias
or food courts), it remains a gift of ‘‘food’’ to the supervising Senator valued at the total fair
market value of all the food. Thus, individuals may continue to purchase staff meals at Senate
cafeterias and establishments outside the Senate, but food delivered to Senate offices for consump-
tion in the Senate will be treated as a gift to the supervising Member of the total value of all
food provided, even when the provider of the food is present when the food is consumed by staff.
Finally, this result may not be avoided by having the food ‘‘divided’’ into separate packages la-
beled with the names of individual staff members prior to delivery to a Senate office.

In addition, it should be noted that even if a gift of food sent to a Senate office or to a Senate
committee complies with the dollar limits of the Gifts rule (i.e., has a value of less than $50),
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staffers are consistently advised that they should not accept such gifts when the person sending
the food has a direct interest in particular legislation that the staff is working on at the time. In
other words, if staffers are staying late at the office working on a particular piece of legislation,
they should not accept pizzas sent in by an organization that has a direct interest in that piece
of legislation, even if the total value of the pizzas is less than $50, since acceptance of such gifts
under these circumstances may implicate the bribery and illegal gratuities statute, which prohibits
acceptance of gifts ‘‘for or because of’’ an official act.

WHAT IS A GIFT?

The word “‘gift’” is defined broadly and includes any ‘‘item having monetary value.”” Specifi-
cally, paragraph 2(b)(1) of the Rule states:
[T]he term ‘‘gift’” means any gratuity, favor, discount, entertainment, hospitality, loan,
forbearance, or other item having monetary value. The term includes gifts of services,
training, transportation, lodging, and meals, whether provided in kind, by purchase of a
ticket, payment in advance, or reimbursement after the expense has been incurred.

WHO IS RESTRICTED?

By its terms, Rule 35 covers current Members, officers, and employees of the Senate ({
1(a)(1) and (2)). Unlike the previous Rule 35, spouses and dependents are not separately subject
to the gift limitations. Rather, under the current Rule, a gift to a family member (or any other
individual) is considered a gift to the Member, officer, or employee only if it is given with the
knowledge and acquiescence of the Member, officer, or employee and the Member, officer, or
employee has reason to believe the gift was given because of the official position of the Member,
officer, or employee. The Rule does not restrict anyone else, such as candidates, or future or
former Members or employees. In addition, the Committee has determined that the Vice President,
although a constitutional officer with the duty of presiding over the Senate, is not a Member, offi-
cer, or employee of the Senate as those terms are used in the Code of Official Conduct. 4> How-
ever, any employee of the Vice President whose salary is disbursed by the Secretary of the Senate
is fully subject to the Senate Code of Official Conduct.

Example 4. Senator-elect A appears before a home-state business group in December,
prior to her swearing-in in January, and is presented with a wristwatch. A may accept

the watch, regardless of its value, because she is not yet covered by the Senate Gifts
Rule. 43

WHAT GIFTS ARE ACCEPTABLE?

The Gifts Rule contains 23 exceptions. The following gifts are expressly excluded from the
Rule’s limitations:

42 See Interpretative Ruling No. 140 (May 25, 1978), Appendix A. Historically, the Committee has from time to
time published collections of its Interpretative Rulings (See, for example, S. Prt. 103-21). Interpretative Rulings are
the non-confidential versions of private letter rulings, issued by the Committee in response to specific requests for ad-
vice. In this Manual, these will be referred to hereinafter by Interpretative Ruling (IR) numbers and original dates of
issuance. Each Interpretative Ruling referred to in this Manual is reprinted in Appendix A for easy reference. Because
the Interpretative Rulings date from 1977 and Senate Rules have changed significantly over the years since, each Inter-
pretative Ruling reprinted in Appendix A has been annotated to explain how the Ruling applies under current Rules.
Many of the early Rulings were no longer valid. Thus, earlier printings of the Committee’s Interpretative Rulings should
NOT be relied upon for advice. Instead, the annotated Rulings reprinted in Appendix A, and the text of this Manual,
should be referred to for guidance.

43 See Interpretative Ruling No. 345 (Feb. 23, 1981).
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(1) gifts for which the recipient pays the market value, or does not use and promptly returns;

(2) political contributions reported under the law, or attendance at a fundraising event spon-
sored by a political organization;

(3) gifts from relatives;

(4) anything, including personal hospitality, provided by an individual on the basis of a per-
sonal friendship unless the Member, officer, or employee has reason to believe that, under the
circumstances, the gift was provided because of the official position of the Member, officer, or
employee and not because of the personal friendship (see ‘‘Personal Friendship’’ Section for addi-
tional criteria);

(5) contributions or payments to an approved legal expense trust fund;

(6) gifts from another Member, officer, or employee of the Senate or House;

(7) food, refreshments, lodging, and other benefits that result from the outside business or em-
ployment (or other activities not connected with official duties) of the Member, officer, or em-
ployee, or spouse thereof that are customarily provided and that are not offered or enhanced by
the official position of the Member, officer, or employee; that are customarily provided by a pro-
spective employer in connection with bona fide employment discussions; or that are provided by
a political organization in connection with a fundraising or campaign event sponsored by the orga-
nization;

(8) pension and other benefits resulting from continued participation in an employee welfare
and benefits plan maintained by a former employer;

(9) informational materials, such as books, articles, periodicals, audio or videotapes, sent to
the office;

(10) awards or prizes won in contests open to the public;

(11) bona fide nonmonetary awards (including honorary degrees) presented in recognition of
public service, and associated food, refreshments, and entertainment provided in the presentation
of such degrees and awards;

(12) donations of products from the home State which are intended primarily for promotional
purposes (display or distribution) and are of minimal value to any individual recipient;

(13) training, including food and refreshments furnished to all attendees as an integral part
of the training, in the interest of the Senate;

(14) bequests, inheritances, and other transfers at death;

(15) any item whose receipt is authorized by the Foreign Gifts and Decorations Act, the Mu-
tual Educational and Cultural Exchange Act, or any other statute;

(16) anything paid for by Federal, State, or local government, or secured by the Government
under a Government contract;

(17) personal hospitality, other than from a registered lobbyist or agent of a foreign principal;

(18) free attendance at a widely attended event that is officially related to Senate duties or
at a widely attended charity event;

(19) opportunities and benefits which are:
(a) available to the public or to a class consisting of all Federal employees;

(b) offered to members of a group or class in which membership is unrelated to congres-
sional employment;

(c) offered to members of an organization, such as an employees’ association or congres-
sional credit union, in which membership is related to congressional employment and similar
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opportunities are available to large segments of the public through organizations of similar
size;

(d) offered to any group or class that is not defined in a manner that specifically discrimi-
nates among Government employees on the basis of branch of Government or type of respon-
sibility, or on a basis that favors those of higher rank or rate of pay;

(e) commercial loans from banks or other financial institutions on terms generally avail-
able to the public;

(f) reduced membership or other fees for participation in organization activities offered
to all Government employees by professional organizations;

(20) a plaque, trophy, or other item that is substantially commemorative in nature and which
is intended solely for presentation;

(21) in an unusual case, anything for which a waiver is granted by the Committee;
(22) food or refreshments of a nominal value offered other than as part of a meal;

(23) an item of little intrinsic value such as a greeting card, baseball cap, or T-shirt.

Reporting of Gifts

While the above noted exceptions to the Rule permit the acceptance of certain gifts, you
should also be aware that the other provisions of law and the Senate Code of Official Conduct
require the public disclosure of certain gifts which are accepted. These disclosure requirements
will be discussed in the detail sections which follow.

Gifts Paid for or Returned

This exception to the restrictions of the Gifts Rule allows a Member, officer, or employee
who inadvertently receives a gift whose value is over the dollar limit either to pay the donor the
market value of the gift, or to return it to the donor without using it.

Disposition of Perishable Goods

Section 1(f) provides that if it is not practicable to return a tangible item to the donor because
it is perishable (food or flowers, for example), the item may be given to an appropriate charity
or discarded. The Committee has determined, however, that in those instances where it is imprac-
tical to transport a perishable item to a charity, the item may be placed in the reception area or
other common area where it may be shared by constituents and other visitors to the office.

Political Contributions or Attendance at a Fundraiser

The first (1977) Senate Gifts Rule’s exception for any political contribution lawfully made
was devised to complement the ban on converting campaign funds to personal use (now set forth
in Rule 38.2). The Nelson Report explained: “‘If a ‘‘contribution’’ does not conform to the stric-
tures of the Federal Election Campaign Act, it is a gift rather than a contribution, and must be
treated as such for the purposes of this Rule and disclosed, if in excess of [the financial disclosure
threshold].”” 44 The current Gifts Rule (section 1(c)(2)) continues this exception for contributions
lawfully made under the Federal Election Campaign Act.

Additionally, prior to S. Res. 158 (which became effective January 1, 1996), where there was
no conflict of interest, Members, officers, or employees have been candidates for state or local
office, and have accepted campaign contributions lawfully made under applicable state or local
campaign finance laws. Acceptance of such state or locally regulated campaign contributions has
historically been viewed as consistent with the Senate Gifts Rule. The Committee has concluded
that this historical treatment of state or local campaign contributions is consistent with the current

44S. Rep. No. 95-49, supra note 6, at 36.
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Gifts Rule as well. Thus, Senate Members or employees who become candidates for state or local
office may accept campaign contributions in accordance with state or local laws, as long as there
is no conflict of interest with respect to Senate duties.

Section 1(c)(2) of the Gifts Rule also allows a Member, officer, or employee to accept ‘‘at-
tendance’’ at a fundraiser sponsored by a political organization described in section 527(e) of the
Internal Revenue Code of 1986. ‘‘Attendance’’ includes the provision of food, refreshments, enter-
tainment, and local transportation in connection with the campaign event. Under this exception,
a Senate Member, officer, or employee may accept a ticket to a campaign fundraiser from sources
other than the sponsor of the fundraising event, as well as from the sponsor. Transportation other
than local, lodging, or food which is not an integral part of the campaign fund raiser could not
be accepted under this section. While acceptance of ‘‘free attendance’” from a source other than
the sponsor is permitted under section 1(c)(2), only a sponsoring political organization may pay
other (i.e. non-local transportation, lodging, and food) expenses in connection with attendance at
a fundraiser or campaign event under section 1(c)(7)(C), as discussed later in this chapter.

Under section 1(c)(2), a Senate Member, officer, or employee may accept free attendance at
a campaign fundraiser sponsored by a political organization where the event is held at a sky or
luxury box or other similarly discrete, segregated seating or viewing area at a performance arena.

Gifts from Relatives

The Gifts Rule exempts all gifts from relatives, regardless of value ( 1(b)(1)). The Nelson
Committee, in explaining the first Senate Gifts Rule, stated that it ‘‘exempts gifts from relatives
because of the presumption that when a Member, officer, or employee receives a gift from a rel-
ative, it is because of the familial relationship and not because of the position occupied by the
Member, officer, or employee.”” 4> Rule 35.1(c)(3) defines the term ‘‘relative’’ by reference to title
I of the Ethics in Government Act of 1978 (‘°EIGA,”’ the financial disclosure statute). That law
contains the following definition:

“‘[R]elative’” means an individual who is related . . . as father, mother, son, daughter,

brother, sister, uncle, aunt, great aunt, great uncle, first cousin, nephew, niece, husband,

wife, grandfather, grandmother, grandson, granddaughter, father-in-law, mother-in-law,

son-in-law, daughter-in-law, brother-in-law, sister-in-law, stepfather, stepmother, stepson,

stepdaughter, stepbrother, stepsister, half brother, half sister, or who is the grandfather

or grandmother of the spouse of the . . . individual and shall be deemed to include the

fiance or fiancee of the . . . individual. 46
Note that this definition includes various in-laws, as well as fiances. Engagement rings and other
tokens exchanged by engaged couples are thus exempt from the gift limit. Also see the discussion
of gifts based on personal friendship immediately below.

Gifts Based on Personal Friendship

This exception to the restrictions of Rule 35 exempts from the $49.99 single gift/$99.99 aggre-
gate limits:
Anything provided by an individual on the basis of a personal friendship unless the
Member, officer, or employee has reason to believe that, under the circumstances, the

gift was provided because of the official position of the Member, officer, or employee
and not because of the personal friendship.

Rule 35.1(c)(4)(A). The Rule further provides that:

““(B) In determining whether a gift is provided on the basis of personal friendship, the
Member, officer, or employee shall consider the circumstances under which the gift was
offered, such as:

45S. Rep. No. 95-49 at 34.
465 U.S.C. app. 6, § 109(16).
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(i) The history of the relationship between the individual giving the gift and the recipient
of the gift, including any previous exchange of gifts between such individuals.

(i) Whether to the actual knowledge of the Member, officer, or employee the individual
who gave the gift personally paid for the gift or sought a tax deduction or business reimburse-
ment for the gift.

(iii)) Whether to the actual knowledge of the Member, officer, or employee the individual
who gave the gift also at the same time gave the same or similar gifts to other Members,
officers, or employees.

Thus, gifts motivated solely by personal friendship between the giver and the Member,

officer, or employee are permissible. However, such gifts may not be of a value greater

than $250, unless the recipient receives approval from the Committee.47 This exception

would apply to gifts from any individual, including a lobbyist, who was making a gift

on the basis of personal friendship. 48 Where the gift giver does not personally pay for

the gift, or takes a tax deduction, or gives similar gifts to others in the Senate, or seeks

reimbursement, the gift is unlikely to come within the personal friendship exception.

Senators and staffers must also be careful that gifts from personal friends, even though they
may meet the tests under Rule 35.1(c)(4), do not run afoul of other restrictions on the acceptance
of gifts. For example, acceptance of a gift that, to his or her knowledge, is given to a Member,
officer, or employee in appreciation or gratitude for his or her official action is an illegal gratuity.
See Discussion of Bribery and Illegal Gratuity Statutes, infra at p. 42. Even in the absence of
criminal intent, Senators must also be careful to ensure that gifts, including those from personal
friends, do not raise issues of improper linkage to their official position or actions. The rule does
not similarly exempt gifts given because of a significant, personal, dating relationship (short of
a formal engagement), but the Committee has granted a waiver which generally (with important
limitations) permits a Member, officer, or employee to accept gifts from an individual with whom
the Member, officer, or employee enjoys a significant, personal, dating relationship.4° Since Janu-
ary 1, 1996, many of the gifts permitted by the Committee’s 1990 ‘‘significant other’” ruling, may
now also be permitted by the exception for gifts based on personal friendship.

Example 5. Senator X and her husband receive a crystal vase, valued at $150, from J

and her husband, as an anniversary present. The couples have been friends since college,

and have exchanged gifts on many occasions. Senator X may accept the gift, as it is
under the $250 limit for gifts, based on personal friendship.

Example 5a. Staffer B receives from a close personal friend a ticket to a baseball game
valued at $30. The friend obtained the ticket from her employing company and did not
reimburse the company for the ticket. Since the friend did not personally pay for the
ticket, the gift does not come within the personal friendship exception. However, since
the ticket is worth less than the gift limit of $49.99, Staffer B may accept the ticket so
long as the tally of all non-exempt gifts from the friend during the calendar year is equal
to or less than the aggregate gift limit of $99.99.

Example 6. Senator A receives a framed print, worth $120, as a fiftieth birthday gift from
B, who is a registered lobbyist, and who told Senator A that he had personally paid for
the print. Senators A and B have been good friends for over ten years, and they have
exchanged gifts occasionally. B’s lobbying clients currently have no interest in any legis-
lation pending before the Senate or any of Senator A’s committees. Senator A may accept
the gift, as long as he is satisfied that there is no linkage between the gift and any offi-
cial action that he has taken or may take in the future. However, Senator A may not
take B up on his offer for Senator A and his wife to join B and his wife at their beach
house for the weekend, if the value of the hospitality exceeds $250, unless he reimburses

47Rule 35.1(e).

48 A Member, officer, or employee may accept personal hospitality from a lobbyist or foreign agent as a gift of
personal friendship, up to $250. However, a Member, officer, or employee may not use the personal hospitality excep-
tion, paragraph 1(b)(17), to accept personal hospitality from a friend who is a lobbyist or foreign agent.

49 See discussion of Waivers later in this chapter; see also Interpretative Ruling No. 439 (June 18, 1990).
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B for the value of the lodging and meals for the weekend, or gets approval from the
Committee.

Example 7. Senator M’s college roommate O, with whom she has remained close friends
over the years, begins working as a registered foreign agent. Senator M receives a piece
of pottery valued at more than $50 from O as a Christmas gift. Senator M and O have
never exchanged gifts in the past. Additionally, Senator M learns that O is also giving
similar Christmas gifts to other Senators. Senator M may not accept the gift.

Example 8. Senator F has a close friend Z who is not a lobbyist, but who is very active
in the pro-choice movement. After the Senate votes on a piece of legislation dealing with
pro-choice issues, Senator F receives a large flower arrangement at his office from Z,
with a note attached that reads, ‘‘Thank you for your support of the pro-choice legisla-
tion.”” Senator F may not accept the gift: it is an illegal gratuity.

Contributions or Payments to a Legal Expense Trust Fund

From time to time, Members, officers, and employees of the Senate may find it necessary
to defend themselves against criminal charges or civil claims, or to provide evidence in pro-
ceedings (or in rare cases, to initiate civil lawsuits) which would not have arisen but for their
positions. Pursuant to S. Res. 508,30 this Committee has issued regulations authorizing Members,
officers, and employees to establish legal expense trust funds to defray legal expenses incurred
in investigative, civil, criminal, or other legal proceedings relating to or arising by virtue of service
in or to the Senate.>! The trust fund agreement must be approved by the Committee. A lawfully
made contribution to a legal expense trust fund, other than by a registered lobbyist (or lobbying
firm) or foreign agent, 52 is not subject to the dollar restrictions of the Gifts Rule, although it must
be disclosed in accordance with the Committee’s disclosure requirements. The Committee’s regula-
tions regarding legal expense trust funds do, however, place limitations on contributions to legal
expense trust funds. This section summarizes those regulations, which should be consulted directly
by anyone seeking to establish such a fund.

Legal expense trust funds may not be established for purely personal legal matters, such as
tax planning, personal injury litigation, protection of property rights, divorces, or estate probate.
A trust fund may be established to defray legal expenses incurred, either as plaintiff or defendant
in a defamation suit, if it is related to one’s official position. The trustee may not be a Member,
officer, or employee of the Senate; an immediate family member of the person creating the trust;
that person’s legal counsel for the matter necessitating the trust; or anyone affiliated with that
counsel’s firm.

Before any money may be raised for or disbursed from the fund, a copy of the executed trust
agreement must be approved by the Committee and subsequently filed with the Committee and
the Office of Public Records. No Senate officer or employee may participate in the fundraising,
except for the political fund designees of an involved Senator.>3 No Senate staffer, corporation
or labor union, Member’s principal campaign committee, or foreign national may contribute to a
legal expense trust fund. Anyone else (including, e.g., PACs, but excluding lobbyists and foreign
agents) may contribute up to $10,000 a year. The individual establishing the fund and his or her
relatives may contribute unlimited amounts. Consistent with analogous FEC precedent, the Com-

50S. Res. 508 (96th Cong., 2d Sess.) was agreed to on September 30, 1980.

51 Senate Select Committee on Ethics, Regulations Governing Trust Funds to Defray Legal Expenses Incurred by
Members, Officers and Employees of the United States Senate (adopted Sept. 30, 1980; amended Aug. 10, 1988). See
Appendix I for a complete copy of the trust fund regulations.

52 Section 35.3(c) provides that ‘‘a contribution or other payment by a registered lobbyist or an agent of a foreign
principal to a legal expense fund established for the benefit of a Member, officer, or employee’” is a gift prohibited
by the Rule. The Committee has determined that for purposes of the Gifts Rule, a ‘‘lobbying firm’’ as defined by the
Lobbying Disclosure Act of 1995 is deemed to be a ‘‘registered lobbyist.”” Since the Rule prohibits any gift with a
value of $50 or more, a lobbyist (or lobbying firm) or agent of a foreign principal could, therefore, contribute only
up to $49.99 to such a fund.

53 See Senate Rule 41 and Chapter 5 of this Manual for a discussion of political fund designees.
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mittee has ruled that expenses incurred by an individual in raising money for the fund (e.g.,
stamps, invitations, and refreshments for a home- or church-based fundraiser) up to $1,000 do not
count towards the contribution limits. >4

Subject to the approval of the Committee, individuals may be permitted to accept, as a con-
tribution to a legal expense trust fund, pro bono services (other than from lobbyists, lobbying
firms, or foreign agents) worth more than $10,000 a year. If the pro bono services are being pro-
vided in order to assist a Member to file an amicus curiae brief, the Member need not establish
a legal expense trust fund.>5 However, any individual who wishes to become a party (either as
an intervenor or plaintiff) to a proceeding must establish a legal expense trust fund before accept-
ing pro bono services (see Appendix H for Committee Regulations Regarding Disclosure of Pro
Bono Legal Services.)

The trustee of a legal expense trust fund must submit quarterly reports to both the Committee
and the Office of Public Records, detailing the following:

1) the name and address of every contributor of more than $25 a year;
2) the amount of those contributions;

3) the name and address of every individual or entity receiving expenditures from the
fund;

4) a brief description of the nature and amount of each expenditure;
5) the name and address of any provider of pro bono services; and
6) the fair market value of any pro bono services received.

All excess funds must be donated to organizations that are tax-exempt under section 501(c)(3)
of the Tax Code or returned to contributors pro rata.

Gifts From Other Members, Officers, or Employees

Rule 35 now permits a Member, officer, or employee to accept a gift from another Member,
officer, or employee of the Senate or House of Representatives, with no restrictions on the dollar
value of the gift. However, federal law prohibits a federal employee from giving a gift to a supe-
rior, and prohibits a federal employee from accepting a gift from another employee receiving less
pay than herself or himself. Title 5, United States Code, Section 7351. The law provides, however,
that the Committee may make exceptions for gifts given for special occasions such as marriage
or retirement, or other circumstances where gifts are traditionally exchanged. Pursuant to this au-
thority, the Committee has given blanket permission for the giving and acceptance of gifts between
and among Senate Members, officers or employees, when such gifts are given on occasions where
gifts are traditionally given, such as marriage, retirement, birth of a child, birthday, anniversaries,
or holidays, provided such gifts or contributions toward such gifts are entirely voluntary. It is im-
portant to remember, however, that a Senate employee is prohibited by federal criminal law from
contributing to the campaign of his or her supervising Senator (See Chapter 6 on Political Activ-

ity).
Food, Refreshments, Lodging, and Other Benefits of Outside Activity

Exempted from the general restrictions of Rule 35 by section 1(c)(7) are food, refreshments,
lodging, and other benefits:
(A) resulting from the outside business or employment activities (or other outside activi-
ties that are not connected to the duties of the Member, officer, or employee as an office-
holder) of the Member, officer, or employee, or the spouse of the Member, officer, or
employee, if such benefits have not been offered or enhanced because of the official po-

54See 11 C.F.R. ] 100.7(b)(6).
55 See also Interpretative Ruling No. 444 (Feb. 14, 2002).
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Respecting benefits extended by a political organization under section 1(c)(7)(C) in connection
with its fundraising or campaign event, the Committee has determined that only the political orga-
nization sponsoring the event may reimburse expenses for its invitees. Thus, in contrast to section
1(c)(2), where ‘‘free attendance’” (i.e. tickets) may be accepted from third parties to fundraising
events sponsored by political organizations, only the sponsoring political organization may reim-
burse food, lodging, and non-local transportation expenses. Such travel expense reimbursements
are not subject to the Gifts Rule’s 30-day disclosure requirement for necessary expenses (payment
of such expenses would be reported by the political organization as required by the appropriate
election authority). (For a discussion of Gifts Rule issues in connection with national political con-

sition of the Member, officer, or employee and are customarily provided to others in
similar circumstances;

(B) customarily provided by a prospective employer in connection with bona fide em-
ployment discussions; or
(C) provided by a political organization described in section 527(e) of the Internal Rev-

enue Code of 1986 in connection with a fundraising or campaign event sponsored by
such an organization.

ventions, see previous heading in this chapter).

Example 9. Senator B is the uncompensated president of a company that operates a trout
farm in his home state. As part of his duties as president, Senator B periodically visits
the farm to inspect the facilities, and to meet with the employees. Senator B may accept
reimbursement from the company for his travel to the farm, and for his lodging and
meals while he is there. Reimbursement of such expenses would need to be disclosed
by the Senator on his annual financial disclosure statement, but would not be subject to
the Gifts Rule’s 30-day disclosure requirement for necessary travel expenses.

Example 10. Senator T’s husband is employed as a travel agent. As part of his job, sev-
eral times a year he and other travel agents fly to various vacation spots to evaluate them
for prospective customers. Their travel expenses are paid by their employer, and their
lodging is provided by the various hotels at which they stay. Senator 7°s husband may
accept the payment of the travel expenses and the free lodging, as well as his salary
from the travel agency, as they are all provided as part of his employment. Acceptance
of such expenses by the Senator would need to be disclosed on her annual financial dis-
closure statement, but would not be subject to the Gifts Rule’s 30-day disclosure require-
ment for necessary travel expenses.

Example 11. X, who is an attorney working for the Judiciary Committee, is interviewing
for a job with a law firm in Chicago. The law firm wants to fly X out for a two-day
interview, as they do with all prospective employees. Consistent with Rule 35, X may
accept reimbursement for the flight to Chicago, as well as his overnight stay at a hotel
and meals. If he is a filer, X will need to disclose the acceptance of these expenses on
his financial disclosure report, but need not disclose them under the Gifts Rule’s 30-day
disclosure requirement for necessary travel expenses. Potential conflict of interest issues
arising out of job search activities are discussed in a later chapter.

Example 12. Senator K’s wife is a lawyer with a private law firm. Every year the firm
invites all of its lawyers and their spouses to a weekend retreat at a resort hotel. The
value of the weekend’s food and lodging exceeds $49.99 per couple. This retreat would
be offered to Mrs. K as a job-related benefit, regardless of the identity of her spouse.
Therefore, Mrs. K may accept. Since the weekend is the result of the outside business
or employment activities of his spouse, Senator K may also accept it. 3¢ Acceptance of
such expenses by the Senator would need to be disclosed on his annual financial disclo-
sure statement, but would not be subject to the Gifts Rule’s 30-day disclosure require-
ment for necessary travel expenses.

Example 13. Staffer L’s spouse works as a flight attendant for an airline that offers free
travel to all employees and their immediate families to the extent that seats are available.
The spouse may accept this benefit under Rule 35.2(a)(7), and staffer L may accept the
free flights as well, as they are the result of the outside business or employment activities

56 See Interpretative Ruling No. 339 (Sept. 25, 1980). See also discussion of Gifts from Relatives, above.
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of her spouse. If she is a filer, L will need to disclose the acceptance of these expenses
on her financial disclosure report, but need not disclose them under the Gifts Rule’s 30-
day disclosure requirement for necessary travel expenses.

Example 14. Staffer M’s spouse is temporarily assigned by her employer to work in an-
other city. In keeping with company policy regarding out-of-town assignments, the em-
ployer offers the spouse weekend round-trip airfare to and from Washington. The spouse
may accept the airfare, regardless of whether the staffer or the spouse actually does the
traveling. 57 If he is a filer, M will need to disclose the acceptance of these expenses
on his financial disclosure report, but need not disclose them under the Gifts Rule’s 30-
day disclosure requirement for necessary expenses.

Example 15. A political organization sponsors a campaign fundraiser for Senator Y in
New York City, and invites Senator Z to attend. Senator Z may accept the refreshments
offered at the fundraiser, and reimbursement from the political organization for the plane
fare to New York City and the taxi fare from the airport to the fundraiser. If the cir-
cumstances of the fundraiser required overnight lodging and attendant meals, these could
also be provided by the political organization. Acceptance of such expenses would not
need to be disclosed by Senator Z, since they are reported to the Federal Election Com-
mission.

Pension and Other Benefits

Section 1(c)(8) of Rule 35 allows a Member, officer, or employee to maintain a pension or
other benefit plan from a previous employer without having to cash it in or roll it over upon com-
ing to work for the Senate. The Committee in the past has determined that pension and other bene-
fits resulting from participation in a plan maintained by a former employer represent earnings from
the previous employment rather than a gift. However, neither the previous employer nor the Mem-
ber, officer, or employee may continue to make contributions to the pension or other benefit plan.
Thus, an employee who participated in an IRA plan maintained by his employer would be able
to keep his account with his former employer when he began working for the Senate, but neither
he nor his former employer could make any additional contributions to the plan.

Informational Materials

This provision of Rule 35 [i.e. 1(c)(9)] allows a Member, officer, or employee to accept infor-
mational material sent to the office. Informational material includes books, articles, periodicals,
audiotapes, and videotapes, and information stored by electronic or electromagnetic means (such
as CD ROM, digital disc, etc.). This exception, however, includes only informational material re-
ceived from the publisher, author, or producer. In other words, the publisher of a periodical may
provide it to Members, but a third party (e.g., a trade association) may not purchase a subscription
to the periodical and give it to Members. While this section will permit the acceptance of a set
of materials (‘“The Civil War’’ video series from PBS, for example) this provision does not permit
the acceptance of specialized reporting services or other collections which are periodically updated
[for example, encyclopedias (but see ‘‘loaned furnishings’’ under the ‘‘Donations of Home State
Products,’” section) or the annotated U. S. Code].

Awards or Prizes

Rule 35, section 1(c)(10) allows a Member, officer, or employee to accept an award or prize
won in a contest or event that is open to the public. Thus, the staffer who appears on Jeopardy
and becomes a grand champion may keep her prize money and other winnings, as may the Senator
who purchases the winning Powerball ticket. While a trophy or non-monetary equivalent may be
accepted if it is won in an athletic competition, monetary or monetary equivalent items may not
be accepted as a ‘‘prize’’ or ‘‘award’’ for winning, unless such competition is open to the public,

57 See Interpretative Ruling No. 192 (Oct. 16, 1978).
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or unless the group of competitors was chosen on the basis of athletic talent. Such winnings must
be reported by disclosing individuals as earned income. >8

Honorary Degrees and Other Awards

Section 1(c)(11) of the Rule permits a Member, officer, or employee to accept an honorary
degree, or other nonmonetary award, that is presented in recognition of public service provided
by the Member, officer, or employee. In addition, the Member, officer, or employee may accept
food or refreshments provided as a part of the presentation of such awards (for example, a banquet
or reception), as well as any entertainment provided as part of the presentation. If the award has
a value of more than $250 (e.g., a crystal sculpture, a rare book, etc.), the Member, officer, or
employee must disclose acceptance of the award on the gifts section of his or her annual financial
disclosure report.

Members, officers, and employees who are the intended recipient of a cash award that is be-
stowed in connection with an event not open to the public may accept the honor of the award,
but the proposed cash award should be given directly to a designated charity, unless a waiver is
requested and obtained from the Committee. If the award or prize is contingent upon, or given
in return for, any speech, article or appearance by the Member, officer, or employee, then the
amount of the award or prize is subject to the $2,000 limit on contributions to charity in lieu
of honoraria contained in Senate Rule 36, and the contribution must be paid directly to a des-
ignated charity, which is not maintained or controlled by the Member, officer or employee and
from which neither the Member, officer, or employee, nor his or her family receives any financial
benefit. The direction to charity of such awards worth more than $250 must be disclosed on the
gifts section of the annual financial disclosure report if the Member, officer, or employee is a re-
porting individual.

Reimbursement for travel expenses in connection with an event at which a Member, officer,
or employee is presented with an award or other honor is governed by Section 2 of the Gifts
Rule. That is, reimbursement for such travel expenses may not be provided by a lobbyist or for-
eign agent, and the appropriate advance authorization and disclosure forms must be filed with the
Secretary of the Senate. (See later discussion of expense reimbursement in this Chapter.)

Donations of Home State Products

This provision of Rule 35 allows a Member to accept donations of products from his or her
state, from the producers or distributors of those products, that are intended primarily for pro-
motional purposes, and that are of minimal value to any individual recipient (See section 1(c)(12)).
Although there was no corresponding provision in the previous Rule 35, in light of the Gifts
Rule’s overriding purposes of precluding conflicts of interest and promoting public confidence, the
Committee previously concluded that the provision of home state products of minimal value, such
as food and beverages, by businesses in a Senator’s home state, to a Senator’s office for the pur-
pose of passing on to constituents and other visitors represented a time-honored tradition not in-
volving any conflict of interest. Similarly, under the Rule, these home state products (e.g., apples,
peanuts, popcorn, coffee, candy, orange juice) are not regarded as gifts to the Senator or staff,
if the products are not intended primarily for use by the Senator or staff. Thus, to come within
the home state exception, these products must be from the Senator’s home state, must be from
home state producers or distributors (i.e. a loan of art may NOT be accepted from a home state
resident who is merely a private collector), and must be available to office visitors.

Following the same line of reasoning, the LOAN of local art work from home state producers
or distributors for display in a Senate office does not constitute a ‘‘gift’” to the Senator, as it
falls within a time-honored tradition, confers de minimis value upon the Senator, and does not

8 Interpretative Rule No. 414; see also, Chapter 4, Financial Disclosure.
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present any conflict of interest. 5° Displaying home state art work, like offering typical home state
snacks, promotes local talents and products and, where the products are offered or displayed in
the Washington, D.C. offices, help make visiting constituents feel at home.

Similarly, LOANED furnishings from home state producers or distributors for display in a
Senate office are neither subject to the limits of the Gifts Rule nor the disclosure requirements
of Rule 34 and the Ethics in Government Act, as amended. These items are not meant for the
personal use or permanent possession of Members, officers, or staff. Ownership is retained by the
lender. Moreover, the items are, by definition, the products of home state businesses and organiza-
tions which Senators have a traditional role in promoting. Office equipment, on the other hand,
may be borrowed only for a specified testing period under the supervision and with the approval
of the Rules Committee, in order to provide the Senate with an evaluation of the item’s desirability
for purchase. 0

While the acceptance of loaned furnishings and artwork from home state producers or distribu-
tors need not be disclosed on Senators’ annual personal Financial Disclosure Statements, the Com-
mittee has in the past determined that there is a public interest in providing a formal means for
authorizing and disclosing the use of private property for official use. Members who plan to use
loaned furniture or furnishings (including artwork) should write to the Committee for a determina-
tion that the arrangement is permissible under the Code of Official Conduct. These determinations
are available for public inspection at the Committee’s office. ¢!

Training

Section 1(c)(13) of Rule 35 allows a Member, officer, or employee to accept training that
is in the interest of the Senate, and food and refreshments that are offered to all attendees as a
part of the training. It does not allow a Member, officer, or employee to accept reimbursement
for transportation or lodging in connection with the training (but provision of local transportation
is permitted).

The Committee has determined that acceptance of educational programs, seminars, and fellow-
ships sponsored by universities and institutions of higher learning are acceptable because such pro-
grams are not the kind of “‘gifts’” intended to be prohibited by Rule 35. It appears that university
fellowship programs are also fundamentally consistent with the training exception. The Committee
recommends that a Member, officer, or employee invited to participate in such a program write
the Committee before acceptance to confirm that the program is consistent with this exception.

In addition, non-university, non-Senate groups also sponsor seminars, briefings, and presen-
tations on various issues for Members of Congress and staff. These seminars, briefings, and pres-
entations are an important part of the process of providing information to Members and staff on
issues of legislative concern. For purposes of the Gifts Rule, the Committee has defined *‘train-
ing’’ to include any event where information is presented to Members and staff by an outside
group, so long as the event is expected to be attended by at least 25 persons from more than
one Senate office or Committee, in addition to those attending from outside the Senate. Thus, no
matter how many individuals from outside the Senate are expected to be in attendance at the train-
ing event, more than 25 individuals from within the Congress must be expected to attend the
event, and the Senate individuals must be employed by more than one Senate office.

The exception for training also requires that the training be ‘‘in the interest of the Senate.”’
Thus, before attendance is permitted at an event under the training exception, the Member, officer,
or employee must also make an affirmative determination that the training provided by the event
is “‘in the interest of the Senate.”’

59 Interpretative Ruling No. 17 (May 23, 1977).
60 See Interpretative Ruling No. 444 (Apr. 15, 1992).
61 See Interpretative Ruling No. 386 (Aug. 8, 1984), as modified by Interpretative Ruling No. 444 (Feb. 14, 2002).
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Example 16. A group in Washington, D.C. regularly sponsors two-hour seminars on the
federal tax code and invites 40 Senate and House staff members with an interest in tax
matters. G, who is a staff member on the Finance Committee, wishes to attend, and he
and his supervising Member have determined that the training would be in the interest
of the Senate. Since more than 25 individuals not all from the same Senate office are
expected to attend, G may accept the training, as well as the buffet lunch offered to all
attendees at the seminar.

Bequests, Inheritances, and Other Transfers at Death

The exception for a ‘‘bequest, inheritance, and other transfer at death’” (Senate Rule
35.1(c)(14)) recognizes that an inheritance is generally a tribute to a personal relationship rather
than one based on position. This exception also reflects the common sense reality that rarely will
such a situation have the potential for a conflict of interest.

Anything Paid for by the Federal, State, or Local Government

The Gifts Rule provides an exception for:

Anything which is paid for by the Federal Government, by a State or local government,

or secured by the Government under a Government contract.
Senate Rule 35.1(c)(16). Under this exception, any gift to a Member, officer, or employee (e.g.,
transportation, food, lodging) will not be subject to the restrictions of the Gifts Rule. Additionally,
the Committee has determined that under this exception a Member, officer, or employee may ac-
cept gifts from Native American groups with whom the federal government has entered into formal
recognition of sovereignty (The Department of the Interior publishes a list of Federally Recognized
Tribes).

Consistent with Senate Rule 38’s prohibition on unofficial office accounts (see Chapter 4) and
the current Gifts Rule, the Committee has interpreted the federal, state, or local government excep-
tion to permit state and local governments to defray expenses in connection with specific events,
but not to provide employees or office space, equipment, or furnishings. This interpretation per-
mits Senators to undertake limited cooperative efforts with state and local governments to sponsor
specific events or activities, while prohibiting those governments from making a continuing or sus-
taining contribution to a Senator’s office.

The Committee has determined that the Kennedy Center (through its Board of Trustees) and
the Ford’s Theatre Society with respect to events at the Ford’s Theatre will be considered to be
a part of the federal government for purposes of the Gifts Rule. Thus, consistent with paragraph
1(c)(16), a Member, officer, or employee may accept an invitation to attend an event at the Ken-
nedy Center or Ford’s Theatre if the invitation is extended by the respective sponsoring organiza-
tion, i.e., either the Kennedy Center or the Ford’s Theatre Society. Where the Kennedy or Ford’s
Theatre event is a fundraiser for either entity, an invitation from the sponsor of the charity fund-
raiser also may be accepted in compliance with paragraph 1(d)(3) of the Gifts rule. (See also the
section on free attendance at a charity event in this Chapter.)

For purposes of Rule 35, in addition to the Kennedy Center and the Ford’s Theatre, the Com-
mittee has treated the following entities as part of the federal government: the FDR Memorial
Commission; the regional Federal Home Loan Banks; the Joint Congressional Committee on Inau-
gural Ceremonies; the Peace Corps; the TVA; and the Wolf Trap Foundation. Entities which have
been considered to be state governments include the Commonwealth of Puerto Rico, the Common-
wealth of the Northern Mariana Islands, Guam, the U.S. Virgin Islands, and American Samoa.
State-run colleges and universities are treated as part of state government. Amtrak on the other
hand is not a government entity. This list is representative, not exhaustive, and questions con-
cerning any particular entity’s status may be directed to Committee staff.
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Personal Hospitality

Personal hospitality, that is, food, lodging, and entertainment provided by an individual, other
than a registered lobbyist or agent of a foreign principal, at that person’s residence, is ex-
empt from both the limits of the Gifts Rule (see  1(C)(17)) and the reporting requirements of
the financial disclosure statute.

This personal hospitality exemption is intended to cover hospitality in any personal resi-
dence which an individual owns, or leases under a lease which is unrelated to the individual’s
employment. %2 As a general rule, to qualify for the exemption, the residence or other property
should not be property which is rented out to others by the individual providing the hospitality.

The exemption also covers travel on a boat or airplane owned by an individual unless such
travel is substituting for commercial transportation. An individual (other than a lobbyist or foreign
agent) who owns a non-commercial fishing or pleasure boat could, for example, permit a Member,
officer, or employee to use the boat for a weekend, and the use of the boat could qualify as ‘“per-
sonal hospitality.”” Likewise, a pleasure ride in a private airplane could be considered personal
hospitality if the ride did not substitute for commercial transportation.

The personal hospitality exemption does not apply to hospitality by individuals in restaurants,
nightclubs, or in any other commercial establishment. Personal hospitality is exempted only if paid
for by an individual, not a corporation or firm, even if the corporation or firm is wholly owned
by the individual.

As long as the hospitality is truly personal, that is, extended by an individual (other than a
lobbyist or foreign agent) at that individual’s residence (or other property of the individual) and
at his or her own expense for a non-business purpose, a Senator or staffer may accept it, whether
or not the host is present at the time. As with gifts of little value (less than $10), repetitive accept-
ance of personal hospitality from the same individual, even though permitted by the Gifts Rule,
could be improper, depending upon the totality of the circumstances.

Example 17. Mr. and Mrs. Y invite Senator C and family to fly down to Miami on the
Ys’ private plane, stay at the Ys’ nearby vacation home, and use their yacht for deep
sea fishing. The Ys’ provision of food and lodging at their home and pleasure boating
would all be exempt from the Gifts Rule as personal hospitality. The flight to Miami,
however, would be a substitute for commercial transportation. It would thus be a non-
exempt gift, valued at the first class fare to Miami, ©3 and subject to the $50 gift limit.
Example 18. The X Corporation maintains a corporate hunting lodge, available to its ex-
ecutives and their guests. An officer of the corporation invites Senator D to be his guest
at the lodge. Since the lodge is owned by the corporation and not the individual officer,
this offer would not fall under the personal hospitality exception. ¢4

Example 19. The W family owns a beach house at Rehobeth, which they do not rent
out but use for family vacations. Mr. W is a registered lobbyist. The Ws invite staffer
E to use the house during a week when the Ws will be elsewhere. E may not accept
because Mr. W is a lobbyist.

Example 20. The owner of a guest house in Aspen offers Senator F complimentary lodg-
ing there. Since the guest house is a commercial establishment, this offer would not con-
stitute personal hospitality and would be subject to the gift limit.

Although a Member, officer, or employee may not accept an offer of a week’s lodging from
a lobbyist under the personal hospitality exception, a Member, officer, or employee may accept
an offer of a week’s lodging from a lobbyist who is a personal friend, under the exception for
gifts based on personal friendship, as long as the total value of the lodging does not exceed $250
and the requirements for use of the exception are otherwise met.

62 See Interpretative Rulings Nos. 76 (Oct. 5, 1977) and 162 (Aug. 3, 1978).
63 See Interpretative Ruling No. 412 (Aug. 11, 1986).
64 See Interpretative Ruling No. 162 (Aug. 3, 1978); Interpretative Ruling No. 76 (Oct. 5, 1977).
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Example 21. Lobbyist A owns a beach house at Bethany, which he uses for family vaca-
tions. A and Senator B have been friends for many years. A invites Senator B to spend
a weekend at the beach house. Senator B may accept A’s offer, as a gift of personal
friendship, as long as the total value of the weekend’s lodging is less than $250.

Free Attendance at a Widely Attended Event
Section 1(d) of the Gifts Rule provides that:

(1) A Member, officer, or employee may accept an offer of free attendance at a widely at-
tended convention, conference, symposium, forum, panel discussion, dinner, viewing, reception, or
similar event, provided by the sponsor of the event, if —

(A) the Member, officer, or employee participates in the event as a speaker or a panel
participant, by presenting information related to Congress or matters before Congress, or
by performing a ceremonial function appropriate to the Member’s, officer’s, or employ-
ee’s official position; or

(B) attendance at the event is appropriate to the performance of the official duties or rep-
resentative function of the Member, officer, or employee.

The Committee has determined that an event is ‘‘widely attended‘‘ when attendance at the
event is expected to include at least 25 persons from outside Congress, and attendance at the event
is open to members from throughout a given industry or profession, or to a range of persons inter-
ested in an issue.

“‘Free attendance’’ includes waiver of a conference fee, provision of local transportation, and
instructional materials that are furnished to all attendees. It does not include entertainment collat-
eral to the event, or food or refreshments that are not taken in a group setting with substantially
all of the other attendees. Transportation may be deemed ‘‘local’’ for purposes of accepting free
attendance, if such travel takes place within the Senate Member, officer, or employee’s official
duty station as defined in the Senate Travel Regulations. (See the TRAVEL section below in this
Chapter for a discussion of the limitation on acceptance of ‘‘necessary expenses’’ for local travel.)

“‘Free attendance’’ at a widely attended event does not include an offer of free attendance
(i.e. a ticket) to a sporting, entertainment, or other purely recreational event. See the section on
sporting events in this chapter and the section on attendance at a charity event, below.

Free attendance may come only from the sponsor of an event. Any individual or entity may
sponsor a ‘‘widely attended’’ event, including registered lobbyists, lobbying firms, or foreign
agents. However, those who only purchase tables or blocks of tickets to an event do not become
event Sponsors.

This section also permits a Member, officer, or employee to accept an unsolicited offer of
free attendance for an accompanying individual (only 1), e.g., a staff member, spouse, child, sig-
nificant other, or other individual, if others attending will be similarly accompanied, or if the at-
tendance is appropriate to assist in the representation of the Senate.

This exception requires that any Member, officer, or employee who attends an event makes
a determination that his or her attendance at the event is appropriately connected with official du-
ties or position.

The spouse of a Member can participate in activities and events unaccompanied by a Member
in a quasi-official or officially related capacity. Thus, where an event meets the Gifts Rule require-
ments relating to widely attended events such that a Member may attend an event, the spouse
of a Member may attend the event unaccompanied by the Member, provided the Member makes
a determination that the attendance of the spouse is appropriate to assist in the representation of
the Senate.

Example 22. The Washington Press Club invites Members to attend its annual Press
Awards dinner, which will be attended by representatives of numerous press organiza-
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tions, and their spouses. The Press Club will provide two tickets to each Member inter-
ested in attending, one for the Member, and one for the spouse. The Members may ac-
cept the tickets, and may bring their spouses.

Free Attendance at a Charity Event

Section 1(d)(3) allows a Member, officer, employee, or spouse or dependent to accept an un-
solicited offer of free attendance from the sponsor of a charity event. Such an offer of free attend-
ance may include the immediate family of the Member, officer, or employee. Although organiza-
tions that put on charitable fundraisers may designate groups underwriting the event (e.g. by donat-
ing money or refreshments, or buying tickets) as ‘‘sponsors’’ in their invitations and promotional
materials, for purposes of the Gifts Rule, an individual or company does not become a ‘‘sponsor’’
of an event merely by donating goods or money for, or purchasing tickets to, the event. Thus,
a staffer may not accept a $60 ticket to a charity fundraiser from a corporation or association
that buys a table at the event, even though the corporation or association is listed as a ‘‘sponsor’’
in the event’s program.

Although a Member, officer, employee, or spouse (and the immediate family of the Member,
officer, or employee) may accept reimbursed travel expenses from the sponsor of a charity event,
such expenses may not be accepted if the charity event is substantially recreational in nature.

Example 23. X, a lobbyist, invites Senator L to attend the American Heart Association’s
fundraiser in Arlington, Virginia. There will be a dinner with a live band and dancing.
Tickets to the event will be sold for $500 per person. Senator L may not accept the invi-
tation, as it does not come from the sponsor of the event, the American Heart Associa-
tion.

Example 24. Good Charity invites Senator L to participate in its annual charity golf tour-
nament in northern Virginia. Senator L may accept the invitation from the sponsor, may
accept the waiver of any greens fees, and may participate in the dinner for all participants
following the tournament. Lodging and transportation other than local transportation
could not be accepted from the sponsor because the event is substantially recreational.

Sporting Events

As noted above, a Member, officer, or employee may accept an offer of free attendance from
the sponsor of a charity event that is substantially recreational, i.e. a sporting event, however, reim-
bursed travel expenses may not be accepted in such circumstances. A ticket to a sporting or rec-
reational event that is not a charity event would be considered a gift of the face value of the
ticket and must come within the gift limit of $49.99 and the aggregate limit from the source of
$99.99 to comply with the Senate Gifts Rule.

Events which are solely sporting, recreational, or entertainment events do not meet the require-
ments of the ‘‘widely attended’’ exception to the Gifts Rule. The widely attended exception re-
quires, in part, that the activity relate to a matter before Congress or to a ceremonial function
appropriate to the Member’s or employee’s official position or to the performance of official duties
or representative functions.

Under section 1(c)(2), a Senate Member, officer, or employee may accept free attendance at
a campaign fundraiser sponsored by a political organization where the event is held at a sky or
luxury box seat or other similarly discrete, segregated seating or viewing area at a performance
arena.

Opportunities and Benefits Available to a Wide Group

This provision of Rule 35 allows a Member, officer, or employee to accept opportunities and
benefits which are:

(A) available to the public or to a class consisting of all Federal employees, whether
or not restricted on the basis of geographical consideration;
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(B) offered to members of a group or class in which membership is unrelated to congres-
sional employment;

(C) offered to members of an organization, such as an employees’ association or congres-
sional credit union, in which membership is related to congressional employment and
similar opportunities are available to large segments of the public through organizations
of a similar size;

(D) offered to any group or class that is not defined in a manner that specifically dis-
criminates among Government employees on the basis of branch of Government or type
of responsibility, or on a basis that favors those of higher rank or rate of pay;

(E) in the form of loans from banks and other financial institutions on terms generally
available to the public; or

(F) in the form of reduced membership or other fees for participation in organization
activities offered to all Government employees by professional organizations if the only
restrictions on membership relate to professional qualifications.

Generally, this provision allows a Member, officer, or employee to accept benefits or opportu-
nities that are offered because of the Member’s, officer’s or employee’s membership in a group
that is not defined on the basis of the Member’s, officer’s, or employee’s employment with the
Senate.

The Committee has concluded, however, that if participants in a program are chosen on the
basis of a selective screening process, the program does NOT qualify for the exemptions provided
by 1(c)(19)(A) or (D). For example, if any government employee is eligible, but the program spon-
sor selects participants which it deems ‘‘best qualified’’ for inclusion, then the program cannot
qualify for acceptance by a Member, officer, or employee under this exception. In other words,
just because every individual in a defined class or group may apply for participation, does not
make the program available to everyone in the group if further selection criteria are applied to
limit the class or group.

The Committee has in the past determined that the Gifts Rule was not intended to prohibit
Members, officers, and employees from accepting offers made to the general public, as distinct
from offers targeted specifically at Senators or their staff. Similarly, scholarship awards that are
available on the same terms to others outside the Senate were not intended to be covered by Rule
35.

Example 25. Staffer N accumulates sufficient ‘‘frequent flyer’” miles on personal travel

to receive complementary airfare to Europe. He may accept the award because the ‘‘fre-
quent flyer’’ program is available to all travelers.

Example 26. A hotel chain offers a discounted ‘‘government rate’’ to all federal employ-
ees, whether they are on official trips or not. Senate employees may take advantage of
the reduced rate.

Example 27. Staffer Q is enrolled in a night school master’s program in public policy.
Q applies for a scholarship program available to all students at the school and receives
an award. He may accept the scholarship.

Example 28. X, a lawyer and a staff member for a Senate Committee, receives an adver-
tisement from his local bar association offering term insurance at a discounted rate to
all members of the bar association. X may take advantage of the offer.

Plaques, Trophies, or Other Commemorative Items

Section 1(c)(20) of Rule 35 allows a Member, officer, or employee to accept a plaque, trophy,
or other item that is substantially commemorative in nature and which is intended solely for pres-
entation. Thus, a Senator who speaks at a local high school as part of the school’s Civics Day
program may accept a plaque presented to him by the students commemorating his appearance
in the program. However, a Member, officer, or employee may not accept, under this provision,
an item of significant utilitarian or artistic value, for their own personal use.
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The Rule requires that the commemorative item be solely for presentation. This provision con-
templates that the item is presented as part of an event involving the Member or employee receiv-
ing the item, whether that event is a full-fledged reception, dinner or luncheon, or a visit by a
delegation of constituents to the Member’s office. For example, a model ship mailed by a marine
supply company to Members in commemoration of the company’s 100th anniversary would not
qualify. A model ship presented to a Member upon the Member’s tour of the shipbuilding facility
could be a commemorative item.

Consistent with past practice, and notwithstanding the disclosure requirements of Senate Rule
34, the Committee will continue to require that Members and employees disclose commemorative
items of a value in excess of $250 on annual financial disclosure forms. Trophies or awards won
in athletic competition must be reported as earned income. 6>

Reimbursement for travel expenses in connection with an event at which a Member, officer,
or employee is presented with a commemorative item, plaque or trophy is governed by Section
2 of the Gifts Rule. Accordingly, reimbursement for such travel expenses may not be provided
by a lobbyist or foreign agent, and the appropriate advance authorization and disclosure forms
must be filed with the Secretary of the Senate.

Items for Which a Waiver is Granted by the Ethics Committee

The Select Committee on Ethics is authorized to grant waivers in unusual cases. The Com-
mittee will grant requests for such waivers only where there is no potential conflict of interest
or appearance of impropriety, generally, for gifts from individuals who have a long-standing per-
sonal or social relationship with the Member or employee, where it is clear that it is those relation-
ships that are the motivating factors of the gift, rather than the fact of the individual’s office or
position in the Senate. The following list describes waivers granted by the Committee in situations
that may have general interest.

Wedding gift and ‘‘significant other’’ waivers. The Committee routinely waives the Gifts Rule
to allow the acceptance of wedding gifts 6 as well as gifts given because of a significant, personal,
dating relationship where the person giving the gift is not seeking official action from the person
receiving the gift or that person’s supervising Senator. 67

Presidential Inaugural events. Under the current Gifts Rule, ©® the Presidential Inaugural event
or inaugural events sponsored by private parties may qualify as ‘‘widely attended’’ events under
Rule 35. The Rule provides that a Member, officer, or employee may accept an offer of free at-
tendance only at a widely attended event (that is, an event at which attendance is expected to
include at least 25 persons from outside Congress, and attendance is open to members from
throughout a given industry or profession, or to a range of persons interested in an issue), only
from the sponsor of the event, and only if the Member, officer, or employee determines that
his or her attendance is appropriately connected with his or her official duties or position. Thus,
a Member or staffer could accept an offer of free attendance from the Presidential Inaugural Com-
mittee for an event sponsored by the committee, or from a private group for an event sponsored

65 Interpretative Ruling 414; see also, Chapter 4, Financial Disclosure.

66 See Interpretative Ruling No. 437 (Dec. 15, 1987). Under the Gifts Rule effective January 1, 1996, these gifts
will often fall under the exceptions for personal friends or relatives, and thus not require a waiver.

67 See Interpretative Ruling No. 439 (June 18, 1990).

68]n 1993, the Committee granted a blanket waiver permitting Senate Members and staff to accept tickets to 1994
inaugural events sponsored by the Presidential Inaugural Committee, in recognition of the uncertainty surrounding the
value of these tickets and because of the unique public character of these inaugural events. See Dear Colleague letter,
dated January 14, 1993, from the Members of the Committee. In prior inaugural years, tickets were acceptable under
the former entertainment exception to the Gifts Rule. See Interpretative Ruling No. 394 (Jan. 18, 1985). The exception
for entertainment was later deleted from the rule.
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by the group, if the event is widely attended and the Member or staffer determines that attendance
is connected with his or her official duties or position.

If an event is a fundraiser sponsored by a political organization, a Member or staffer may
accept an invitation to attend from any person or group that has obtained tickets from the spon-
soring political organization. Tickets to a campaign event which is not a fundraiser may be accept-
ed only from the sponsoring political organization.

If an event is a charitable fundraiser, a Member or staffer, or his or her spouse or dependent,
may accept a ticket only from the charitable sponsor of the event. Tickets to events may also
be accepted from a relative or state or local government or, if valued at no more than $250, on
the basis of personal friendship. Attendance at a reception where food or refreshments of nominal
value are offered other than as part of a meal is also permissible.

Unless an invitation comes within one of the above exceptions, Members and staff should
recall that the Gifts Rule prohibits acceptance of any gift valued at $50 or more. Thus, bearing
in mind the Rule’s annual per source gift limit of $99.99, where no exception applies, a Member
or staffer could accept a ticket (or tickets) to an event only if the ticket (or tickets) had a face
value (or aggregate face value) of less than $50.

Constituent-sponsored meetings and meals. The Committee has also granted a blanket waiver for
certain meetings, sponsored by constituent groups, that include a meal. This blanket waiver permits
small (less than 25) constituent groups to meet with a Member or staffer over a meal if the meet-
ing is: 1) regularly scheduled (e.g., a civic club’s, labor union’s, or industry association’s annual
visit to Washington), 2) open to all members of the group (as opposed to only officers or direc-
tors), and 3) attendance by a Member, officer, or employee is appropriate under the Rule because
it relates to the Member, officer, or employee’s official duties.

Disclosure Waivers. Waivers of the disclosure requirements of Title I of the Ethics in Government
Act (Senate Rule 34) must be separately requested. See Chapter 5 of this Manual for information
on disclosure waivers.

Food or Refreshments Other than as Part of a Meal

Section 1(c)(22) allows a Member, officer, or employee to accept food or other refreshments
of a nominal value that are offered not as part of a meal. The Committee has adopted a reasonable,
common sense interpretation of this exception, to include a reception where the attendees consume
food (typically, hors d’oeuvres) or drink while standing up, as opposed to a sit-down meal; and
a ‘‘continental’’ style breakfast, where coffee and donuts, bagels, etc. are served, as opposed to
service of a hot meal.

Items of Little Intrinsic Value

A Member, officer, or employee is permitted by section 1(c)(23) to accept items of little in-
trinsic value, such as a greeting card, baseball cap, or T-shirt. The Committee will not assign a
dollar value to the concept of ‘‘little intrinsic value’’ instead, it will be left to the reasonable dis-
cretion of each supervising Member as to whether a gift to the Member, or to a staffer under
his or her supervision, falls within this exception, giving due regard to the kind of items enumer-
ated in the exception.

General Guidelines

In addition, Senators and Senate staff should be wary of accepting any gift where it appears
that the gift is motivated by a desire to reward, influence, or elicit favorable official action. In
the 102d Congress, the Committee rebuked a Senator for repeated acceptance of and failure to
disclose gifts from a university and its president over a period of years when the Senator was
being asked to take routine official actions which affected the school. The Committee found this
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conduct, and the failure to disclose miscellaneous gifts from other persons (as required for gifts
worth more than $250), inappropriate, despite finding no linkage between the gifts and any official
action. Similarly, the Committee has advised a group of staffers against accepting coffee and
donuts for their weekly legislative meeting from an organization that lobbied the Congress, ruling
that ‘‘such an arrangement between a committee staff and [an organization with] an interest within
its jurisdiction could reflect discredit upon the Senate.”” ¢© Thus, repeatedly taking gifts which the
Gifts Rule otherwise permits to be accepted may, nonetheless, reflect discredit upon the institution,
and should be avoided.

Who is a ‘‘Lobbyist’’ for Purposes of the Gifts Rule

The Gifts Rule contains several restrictions specifically applicable to gifts from registered lob-
byists and foreign agents. Members, officers, and employees may not accept from lobbyists or for-
eign agents gifts of personal hospitality or contributions to legal defense funds. In addition, a con-
tribution by a registered lobbyist or foreign agent to a charity maintained or controlled by a Mem-
ber, officer, or employee, or on the basis of a designation or recommendation by a Member, offi-
cer, or employee (unless it is a charitable contribution in lieu of honoraria), is a prohibited gift
to the Member, officer, or employee. (For a detailed discussion, see section on ‘‘Other Prohibited
Gifts From Lobbyists, Lobbying Firms, and Foreign Agents’’ in this chapter). Finally, a Member,
officer, or employee may not accept reimbursement from a registered lobbyist or foreign agent
for officially related travel. (See section on ‘“Travel’’ in this chapter).

Under the Gifts Rule, a ‘‘registered lobbyist’” is a lobbyist registered under the Lobbying Dis-
closure Act of 1995 and an ‘‘agent of a foreign principal’’ is defined as an agent of a foreign
principal registered under the Foreign Agents Registration Act. Pursuant to the Lobbying Disclo-
sure Act, in addition to individuals who must register, many organizations are required to act as
registrants, as, for example, organizations employing in-house lobbyists, and lobbying firms (enti-
ties with one or more employees who act as lobbyists for outside clients).

For purposes of applying the special restrictions on lobbyists in the Gifts Rule, an organization
employing lobbyists (outside or in-house) to represent solely the interests of the organization or
its members will not be considered to be a ‘‘lobbyist’’. Thus, a corporation, trade association, or
labor union that employs lobbyists to serve only the interests of the corporation or the members
of the trade association or union would not be a ‘‘lobbyist’” for purposes of the Gifts Rule, and
could sponsor and reimburse for officially related travel. On the other hand, a lobbying firm—
that is, a firm that provides lobbying services for others—will be considered a lobbyist for pur-
poses of these restrictions. Thus, the law firm that provides lobbying services for the firm’s clients
through an individual registered as a lobbyist will also be considered to be a ‘‘lobbyist’’ for pur-
poses of the Gifts Rule, and may not contribute to a legal expense trust fund, contribute to a char-
ity maintained or controlled by a Member, officer, or employee, or reimburse for officially related
travel.

National Political Conventions

The national political conventions typically involve many diverse kinds of activities that may
call for application of the Gifts Rule. The following discussion covers some common situations
that occur at political conventions.

* With limited exceptions, attendance at the national conventions is considered campaign ac-
tivity. Thus, for example, a Senate staff member who attends a convention must do so on his
or her own time (i.e., using accrued leave). Except in rare circumstances, such as, for example,
where a Capitol police officer is officially assigned to provide security for Members, it is unlikely
that attendance at a convention will be deemed to be official or officially related. Attendance at

69 See Interpretative Ruling No. 94 (Jan. 24, 1978).
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a political convention will generally be considered campaign activity, regardless of the nature of
the participation (e.g., delegate, platform committee, cloakroom type duties, etc.)

* The Gifts Rule permits acceptance of any gift paid for by any unit of federal, state, or local
government, including the host city’s official host committee.

* The Rule permits national party and convention committees, state and local party organiza-
tions, and campaign committees to provide transportation, and food, lodging, refreshments, and en-
tertainment in the host city, in connection with attendance at the convention. The Rule also allows
acceptance of free attendance (local transportation, food, refreshments, or integral entertainment)
to any fundraising event sponsored by a political organization.

* An invitation to any reception is also acceptable, since the Rule allows food or refreshments
of nominal value (other than as part of a meal). Additionally, items of little intrinsic value, such
as a T-shirt or baseball cap, are permitted by the Rule.

* The Rule also permits free attendance at widely attended events at the invitation of the event
sponsor. This large-group exception appropriately applies to activities associated with attendance
at the conventions. If at least 25 non-congressional attendees are invited to attend an event, then
Senate invitees may also attend and accept local transportation, and food, refreshments, or enter-
tainment which are part of the event. The sponsor’s invitation for an accompanying individual may
also be accepted if others will generally be similarly accompanied.

* Unless specifically permitted by the Rule as discussed above, all other gifts from organiza-
tions or individuals (other than a relative or personal friend) must comply with the Rule’s $49.99
per gift, $9.99 aggregation, and $99.99 annual limits, or they may not be accepted.

TRAVEL

The Gifts Rule provides that a reimbursement:

“from an individual other than a registered lobbyist or agent of a foreign prin-
cipal for necessary transportation, lodging and related expenses for travel to a meeting,
speaking engagement, factfinding trip or similar event in connection with the duties of
the Member, officer, or employee as an officeholder shall be deemed to be a reimburse-
ment to the Senate and not a gift prohibited by this rule’’.

Rule 35.2(a)(1)(emphasis added). Thus, if the Member or employee is participating in an event
in connection with the duties of the Member or employee, he or she may accept necessary travel
expenses from the sponsor of the event, as long as the sponsor is not a registered lobbyist or
foreign agent. 79 For purposes of this Rule, the Committee has concluded that a ‘‘lobbying firm,”’
as defined in the Lobbying Disclosure Act of 1995, will also be deemed to be a ‘‘lobbyist’’ and
may not provide reimbursement of travel expenses.

Although section 2 of Senate Rule 35 prohibits lobbyists from sponsoring or reimbursing ex-
penses of Members, officers, or employees for officially related travel, it does not prohibit a lob-
byist who is an employee of the sponsoring organization, or who is an outside lobbyist hired by
the sponsoring organization, from assisting the organization in arranging the event, for example,
by issuing the invitations on behalf of the organization or by attending the event. Thus, Members,
officers, or employees may accept invitations to participate in officially related travel, even if the
invitation comes through the sponsor’s lobbyist, as long as it is clear that the lobbyist is making
the invitation on behalf of his or her employer or client, who is the sponsor of and is paying
for the event and who is not a lobbyist.

A Member, officer, or employee may not accept reimbursement for necessary expenses of
“factfinding’” or other travel connected with the performance of official duties for travel within

70 Senate Rule 35.2(a).
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a thirty-five (35) mile radius of the Member, officer, or employee’s local duty station. Acceptance
of necessary expenses authorized by this paragraph is also subject to certain time and other limita-
tions, as will be discussed fully below. (See the section on ‘‘Free Attendance at a Widely Attended
Event”’ earlier in this Chapter for a discussion of the geographic limitations applicable to such
events).

Examples of events for which reimbursement could be accepted from the sponsor by the
Member, officer, or employee could include conducting officially related factfinding on a sponsor’s
premises, or on issues clearly relevant to the sponsor’s interests, addressing a convention, attending
a meeting, teaching a seminar, or a similar activity in connection with official duties. The term
“‘reimbursement’’ includes direct, up-front payment of travel expenses by the sponsor, as well as
the sponsor’s indemnification of a staffer for travel expenses.

Reimbursement for necessary expenses for events which are substantially recreational in
nature, however, is not considered to be ‘‘in connection with the duties of a Member, officer, or
employee as an officeholder,”” and will not be allowed.’! Thus, Members or employees may not
accept reimbursement for necessary travel expenses in connection with charity golf, tennis, fishing,
or ski tournaments. 72

While expenses for officially related travel may be accepted, a Member or staffer may not
accept travel from a private source to perform a core Senate function, such as appearing before
a federal agency. Additionally, accepting payment beyond travel expenses in return for a speech
or appearance is prohibited under the honoraria ban. 73

An employee who plans to accept reimbursement for necessary travel expenses under this pro-
vision of the Rule must receive ADVANCE authorization in writing from his or her supervising
Member or Senate officer, (not from the staff director, administrative assistant, chief of staff
or other Senate employee) and must disclose the expenses reimbursed or to be reimbursed and
the written authorization to the Secretary of the Senate within 30 days after completion of the
travel. 74 The forms for these disclosures (RE—1 and RE-2) have been consolidated onto one form
(RE-1/2),which should be filed with the Office of Public Records within 30 days after completion
of travel (see Appendix G for a copy of the Rule 35 travel form.) Completion of these Rule 35
forms is not necessary for official travel paid with Senate funds or other government funds. The
written authorization must include the employee’s name, the name of the person making the reim-
bursement, the time, place, and purpose of the travel, and ‘‘a determination that the travel is in
connection with the duties of the employee as an officeholder and would not create the appearance
that the employee is using public office for private gain.”’ 7> The authorization must be signed
by the supervising Member or officer, and must include a good faith estimate of total transpor-
tation, lodging, meal, and other expenses reimbursed or to be reimbursed, as well as a determina-
tion that all of the expenses are necessary transportation, lodging, and related expenses.’® Super-
vising officer in this context refers to officers of the Senate only (i.e. Secretary of the Senate,
Sergeant at Arms, and Secretary of the Majority and Minority). All other forms filed under this
section of the Rule will need to bear the signature of a Senator.

A Member who accepts reimbursement for necessary travel expenses under this provision of
the Rule must also disclose the expenses reimbursed or to be reimbursed within 30 days after the
travel is completed (on form RE-3). This disclosure must be signed by the Member, and must
include a good faith estimate of total transportation, lodging, meal, and other expenses reimbursed

71 Senate Rule 35.2(a)(2).

72 An unsolicited offer of ‘‘free attendance’’ from the sponsor of the event, however, may be accepted. Rule
35.2(d)(3).

735 U.S.C. app. 7, § 501(b); Senate Rule 36. See Chapter 3 for a detailed discussion of the honoraria ban.

74 Senate Rule 35.2(a)(1)(A) and (B).

75 Senate Rule 35.2(b)(1) through (4).

76 Senate Rule 35.2(c)(1) through (5).
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or to be reimbursed, a determination that all of the expenses are necessary transportation, lodging,
and related expenses, and ‘‘a determination that the travel was in connection with the duties of
the Member or officer as an officeholder and would not create the appearance that the Member
or officer is using public office for private gain.”” 77

Finally, Senate Rule 34, Public Financial Disclosure, (Title I of the Ethics In Government Act
of 1978, as amended) requires a reporting individual to make an annual disclosure of the receipt
of reimbursements that cover travel-related expenses aggregating more than $250 from any one
source during a calendar year. However, if the reporting individual properly reports the receipt
of necessary expenses under Senate Rule 35 as discussed above, the reporting individual need not
file a duplicate report of these expenses on the annual Financial Disclosure Report under Senate
Rule 34.

Example 29. A local Chamber of Commerce and an oil producers group invite a group
of Senate staffers with responsibility for energy issues to a meeting to discuss energy
problems and potential legislation. Neither group is a registered lobbyist, lobbying firm,

or foreign agent. The staffers may accept travel expenses from the Chamber and/or the
oil producers to attend the meeting.

Example 30. The sponsor of a charitable golf tournament invites several Senators, along
with numerous other celebrities, to participate in the tournament. The sponsor offers to
pay the Senators’ entrance fee of $150 in order to induce other people to contribute to
the charity in return for the opportunity to play with the celebrities. The Senators may
accept because the invitation comes from the sponsor of the charity event.’8 However,
since the Rule specifically prohibits it, they may not accept the sponsor’s offer to pay
their expenses for travel (other than local transportation at the tournament site), lodging,
meals, or other travel expenses.

Necessary Expenses

The Rule defines ‘‘necessary expenses’’ as ‘‘reasonable expenditures for transportation, lodg-
ing, conference fees and materials, and food and refreshments’” [Rule 35.2(d)(2)]. The sponsoring
organization may provide reimbursement for these expenses or may provide the food, lodging, or
transportation directly. There is no dollar limit on the value of the necessary expenses, though
the expenses must be ‘‘reasonable,”” and travel expenses of $250 or more in value must be dis-
closed by Senators and those staffers who file annual financial disclosure statements. Nor are there
restrictions on the mode of transport or the type of accommodations that may be accepted. Nec-
essary expenses do not include any expenditures for recreational activities, or entertainment other
than that provided to all attendees as an integral part of the event, unless the activities or entertain-
ment are otherwise permissible under the Rule. Nor do necessary expenses include expenses which
are associated with appearances or activities unrelated to the sponsor’s event.

Example 31. Senator R, who sits on the Armed Services Committee, has been invited
to speak at a convention in Los Angeles, sponsored by a consortium of defense contrac-
tors. The day after the convention, R schedules a meeting with Department of Veterans
Affairs officials in L.A. Senator R may not accept an extra day’s accommodations from
the consortium to attend this meeting. 7°

““Necessary transportation, lodging, and related expenses’” may include travel expenses of the
Member’s or employee’s spouse or child, if the Member (or the employee’s supervising Member
or officer) signs a determination in writing that the attendance of the spouse or child is ‘‘appro-
priate to assist in the representation of the Senate’’ [Rule 35.2(d)(4)]. The Committee has con-
cluded that necessary expenses which may be paid by the sponsor of legislative factfinding or
other officially related travel by a Member, officer, or employee do not include expenses for any
individual (aide, fiance, significant other, etc.) who is not either the spouse or a child of the Mem-

77 Senate Rule 35.2(c)(1) through (6).
78 Senate Rule 35, Section 1(d)(4).
79 See Interpretative Ruling No. 214 (Dec. 22, 1978); Interpretative Ruling No. 89 (Nov. 21, 1977).
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ber, officer, or employee. Thus, a Senate aide who is to accompany a Senator on officially related
travel must have received a separate invitation from the sponsor of the event.

A senatorial spouse traveling independently of the Senator in a quasi-official or officially re-
lated capacity, should disclose reimbursement of necessary expenses under Senate Rule 34, which
requires annual financial disclosure on May 15 of each year, rather than under the disclosure re-
quirements of Senate Rule 35.

Reimbursement for other than ‘‘necessary’’ expenses will be deemed to be a gift.

Needless to say, ‘‘necessary expenses,”’ for which one claims reimbursement, may never ex-
ceed one’s actual expenses. With respect to foreign travel, Rule 39.2 stipulates that no Member,
officer, or employee may seek or accept payment from the United States Government for any ex-
pense that has already been reimbursed through any governmental or non-governmental source.
While not spelled out in the rules, this ‘‘no double billing’’ principle obviously applies to domestic
travel as well. Moreover, a Member, officer, or employee who receives a per diem allowance for
foreign travel must return to the United States Government any portion that is not actually used
for necessary lodging, food, and related expenses (Rule 39.3).

Time Limits

Rule 35.2(d)(1) sets an upper limit of ‘‘3 days exclusive of travel time within the United
States or 7 days exclusive of travel time outside of the United States,”” absent a Committee waiver
in advance. Recognizing the greater time required to travel to locations such as Alaska, Hawaii,
and Guam, the Committee has construed the 3-day limit to apply only within the contiguous 48
states. Travel to destinations outside the contiguous 48 states is governed by the 7-day rule. These
limits do not apply to publicly funded trips, that is, travel expenses paid from a committee account
or a Member’s personal office account or paid by a unit of federal, state, or local government;
nor do the limits apply to officially related travel funded by a Senator’s principal campaign com-
mittee. 80

The travel period begins upon arrival at the first business destination on the trip. The travel
period ends upon departure from the last point of business on the trip. Three days means three
24-hour periods; seven days means seven 24-hour periods. The return transportation may be ac-
cepted even though it occurs after the expiration of the three- or seven-day period. Travel time
itself does not count against the limits. Travelers may extend trips at their own expense and on
their own time and still accept return transportation. Such incremental officially related expenses
may also be paid with the supervising Senator’s excess campaign funds. Travelers may not accept
additional reimbursements from the sponsor to cover the costs of personal travel. Travelers may
accept transportation from one duty station to the site of the sponsored event and back to the duty
station, or may accept travel expenses from the event to their next point of business. If a traveler
receives invitations to consecutive independently arranged events with separate purposes,
hosted by separate sponsors, the traveler may engage in back-to-back trips, accepting necessary
expenses from the first sponsor for its part of the trip, and proceeding directly to the site of the
second event, with necessary expenses assumed by the second host. In such a case, the day limit
begins anew with the assumption of expenses by the second sponsor.

Example 32. Senator S, from the Midwest, is invited to give a speech in Boston. He
may accept airfare from Washington to Boston and then from Boston back to his home
state. He may not accept additional airfare to return home by way of Los Angeles since
that is not the normal route.

Example 33. Staffer T, who advises her employing Member on environmental issues, is
invited by an oil company to inspect its offshore drilling facilities and pollution control

80 See Interpretative Ruling No. 157 (June 30, 1978). Similarly, there are no financial disclosure requirements under
Senate Rule 34 or 35 for such publicly funded or campaign funded trips. Campaign funds used to pay officially related
travel expenses must be disclosed in accordance with the Federal Election Campaign Act.
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preparedness. The company proposes to have the staffer (accompanied by her spouse)
fly from Washington to Alaska on Monday, arriving at 3 p.m., tour facilities on Tuesday
through Sunday, and fly back on Monday afternoon, departing at 2:30. Assuming that
the Member agrees in writing that this trip is directly related to the staffer’s official du-
ties and would not create the appearance that the staffer is using public office for private
gain, and that attendance of the spouse is appropriate, the staffer may accept expenses
for herself and her spouse.

Example 34. A private university invites Staffer U to participate in a five day conference
in Taiwan. After the conference ends, U wishes to take a week’s vacation in Hong Kong.
U may accept reimbursement from the university for his expenses in Taiwan and for the
cost of round trip airfare to and from Taiwan. U may then continue his travels at his
own expense.

Example 35. Organization A invites Senator V to do fact-finding at its facilities in Miami
on Tuesday and Wednesday. Organization B acting independently invites Senator V to
participate in a conference in Orlando on Thursday and Friday. Senator V may fly to
Miami and stay over Tuesday and Wednesday night at A’s expense and accept expenses
from B for Thursday, Friday, and the flight home on Saturday. Either A or B may pay
for the trip from Miami to Orlando. Reimbursements may never exceed actual expenses,
of course.

Example 35A. Staff D, an employee of the Energy Committee, is scheduled to travel
on official business to Arizona. An outside organization independently invites Staffer D
to participate in an event scheduled in Oregon. The Oregon event concludes a day before
Staffer D is scheduled to begin official business in Arizona. Staffer D may arrange for
the outside organization to fly her from Washington, D. C. to Oregon and then to her
next point of business in Arizona. [Note: Since the Arizona trip is necessitated by official
activities, Senate funds must be used to pay for Staffer D’s per diem expenses in Arizona
and the return flight to D. C.]

The Committee is authorized to permit a Senator or staffer to travel in excess of the time
limits, but will only do so in exceptional circumstances. The fact that a particular trip’s itinerary
happens to extend beyond the limits will not, by itself, lead the Committee to issue a waiver.
The Committee has permitted individuals extra time in the following unusual circumstances: One
trip included lengthy in-country ground transportation (i.e., a two-day train trip to get from one
location in the country to another). In another case, the program was approved and partially funded
by the United States Government. In a third case, the participant provided substantial services (not
mere fact-finding) each day of the trip. The participant in another event was performing services
unrelated to official duties or status, on leave time (i.e., conducting a tour for an alumni associa-
tion). In one other case, the individual needed an extra day to meet with a foreign country’s presi-
dent, who was unavailable during the rest of the trip. Any time a Senator or staffer seeks to accept
travel for more than the allotted 3 or 7 days, the individual must secure the advance written per-
mission of the Committee, which will decide on a case-by-case basis whether a waiver is appro-
priate.

Who May Pay

The provider of the Member, officer, or employee’s travel will in most cases be the sponsor
of the event. However, in certain circumstances, the Committee has found other parties besides
the sponsor to be so closely connected to particular events and their sponsors as to render them
permissible providers of Senate participants’ necessary expenses. The Committee has ruled that
an entity is sufficiently affiliated to the host of an event to provide necessary expenses to a partici-
pating Member, officer, or employee if:

1) the group is a member in good standing of the sponsoring organization, or

2) the directors, principal officers, or trustees of the group are the directors, principal offi-
cers, or trustees of the sponsoring organization, or
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3) there is a direct corporate and/or financial relationship between the sponsoring organi-
zation and the group. 8!

Moreover, if the sponsor independently arranges for a third party to donate transportation, food,
or lodging to enable a Senator or staffer to participate in an event, the Senate participant may
accept such services as necessary expenses from the sponsor.82 Senators and staffers should not
themselves ask third parties to provide such services.

Example 36. A private college invites Senator A to speak at a seminar it is hosting. The

college administrator explains that one of its trustees is CEO of a company with a cor-

porate jet and has offered the college the use of the jet to transport the Senator. The

Senator may accept the flight, as a necessary expense provided by the college to enable
her to attend.

Example 37. The XYZ Trade Association invites Senator B to address its annual meeting.
Company X, a member of the association, offers to transport B on its corporate jet. Sen-
ator B may accept.

Example 38. The W Foundation is holding a conference in Smithtown. W obtains from
the Smith Company, headquartered in Smithtown, the loan of its corporate jet for the
purpose of transporting Senator C, the keynote speaker, between Washington and
Smithtown. Senator C may accept the transportation. 33

Example 39. Senator D wishes to address the V Foundation’s conference in Jonesville,

but the Foundation does not have the resources to provide him with transportation. It

would be inappropriate for Senator D to call his friend, Joe Jones, and ask for the loan

of the Jonesco jet.
As noted above, travel provided by the Senate, or other units of federal, state, or local government
is not subject to the limits of Rule 35 nor the 30-day disclosure of travel expenses under Rule
35. For restrictions on accepting travel from foreign government sources, see below.

Who May Accompany

Under Rule 35.2(d)(4), the sponsor of an event may pay travel expenses not only for the par-
ticipating Senator or staffer, but also for the spouse 84 or child of the participant 8>, if the Senator,
or in the case of the staffer, the staffer’s supervising Senator or officer, signs a determination in
advance that the attendance of the spouse or child is ‘‘appropriate to assist in the representation
of the Senate.”” The Committee has concluded that necessary expenses which may be paid by the
sponsor of legislative fact finding or other officially related travel by a Member, officer, or em-
ployee do not include expenses for any individual (aide, fiance, significant other, etc.) who is not
either the spouse or a child of the Member, officer, or employee.

Gifts and Travel from Foreign Governments and Organizations

Special rules apply to gifts from foreign governments. The United States Constitution prohibits
Government officials, including Members and employees of Congress, from receiving ‘‘any present
. of any kind whatsoever’’ from a foreign state or a representative of a foreign government
without the consent of the Congress. 8¢ Congress has consented, through the vehicles of the For-

81 See Interpretative Ruling No. 410 (Apr. 3, 1986).

82 See Interpretative Ruling No. 422 (Dec. 10, 1987).

83 See Interpretative Ruling No. 124 (May 5, 1978) (Senator may accept hotel accommodations provided free of
charge by hotel to foundation sponsoring speech).

84 See also Interpretative Ruling No. 214 (Dec. 22, 1978).

85 See also Interpretative Ruling No. 75 (Oct. 3, 1977).

86 Art. I, § 9, cl. 8. A similar prohibition on the acceptance of ‘‘emoluments,”” or compensation, is discussed in
Chapter 2.
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eign Gifts and Decorations Act (FGDA) 87 and section 108(A) of the Mutual Educational and Cul-
tural Exchange Act (MECEA) 88 to the acceptance of certain gifts from foreign governments.

The FGDA authorizes acceptance of a gift of minimal value 8° (currently no more than $100
for the Senate) when tendered as a souvenir or mark of courtesy. Additionally, a Member or em-
ployee may accept a gift of an educational scholarship or medical treatment from a foreign govern-
ment. 20 The FGDA further allows a Member or employee to accept (but not to retain) a gift of
more than minimal value when refusal of the gift would cause offense or embarrassment or other-
wise adversely affect United States foreign relations.®! Such gifts, however, are deemed to be ac-
cepted on behalf of the United States. Within 60 days of acceptance, the recipient must turn the
gift over to the Secretary of the Senate for use or disposal. 2 The Select Committee on Ethics
may, upon written request, allow such a gift to be retained and used by the recipient during his
or her Senate tenure. 3

In contrast to the general rule of aggregating multiple gifts, and due in part to the special
diplomatic considerations involved in dealing with representatives of foreign governments, the
Committee previously has concluded that multiple items received from a foreign government in
a single presentation (e.g. at a state dinner) need not be aggregated for the purpose of the Foreign
Gifts and Decorations Act. Thus, for example, where a foreign official presents three books to
a Member, office, or employee, and none of the books individually exceeds the ‘‘minimal value’’
threshold of $100, the books would not be aggregated for purposes of applying the Foreign Gifts
and Decorations Act, however, if any one book exceeded the FGDA threshold, that book must
be deposited with the Secretary of Senate, as outlined above.

Both the FGDA and MECEA permit the acceptance of travel expenses under certain limited
circumstances. A Member, officer, or employee may accept travel expenses from a unit of foreign
government only under one of these two statutory grants of authority.

The FGDA stipulates that the travel must take place fotally outside of the United States, must
be consistent with the interests of the United States, and must be permitted by the Committee
on Ethics. Pursuant to this authority, the Committee has given its general consent for Members,
officers, and employees traveling outside the United States to accept ‘‘in-country’’ expenses from
the host country government in connection with official duties, provided the 7 day limitation on
provision of such expenses is observed. The Member, or in the case of a staffer, the supervising
Member, must make the determination that acceptance of such ‘‘in-country’’ travel expenses is
in the interests of the United States. The intent of this provision is to allow an individual who
is already overseas (as on a CODEL) to take advantage of fact-finding opportunities offered by
the host country. 4 Therefore, under the FGDA, the Member or employee may not accept expenses
for transportation from the United States to the foreign destination or back home again.®> Nor
may this rule be circumvented by having a foreign government pay for transportation to or from
a point just outside the United States border.

875 U.S.C. § 7342.

8822 U.S.C. § 2458(a).

895 U.S.C. § 7342(c)(1)(A) and (a)(5); see 41 C.F.R. § 101-49.001-5.

905 U.S.C. § 7342(c)(1)(B).

915 U.S.C. § 7342(c)(1)(B).

925 U.S.C. § 7342(c)(2).

93 See Interpretative Ruling No. 406 (Dec. 18, 1985).

94 See Interpretative Ruling No. 216 (Jan. 5, 1979) (Senator on official trip to foreign country may accept transpor-
tation, lodging, and hospitality from foreign government in order to visit remote areas of country).

95 See Interpretative Ruling No. 178 (Sept. 29, 1978) (Senate employee may not accept expenses from a foreign
government to participate in a seminar to be held outside the United States); Interpretative Ruling No. 143 (June 14,
1978) (Senate employees may not accept offer to fly to foreign country at the expense of the foreign government in
order to attend treaty ratification ceremony).
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A gift of travel permitted under the FGDA and accepted by a Member or employee must
be disclosed within 30 days after leaving the host country.®® The Committee provides forms for
this purpose (see Appendix G). Tangible gifts of more than minimal value must be disclosed at
the time of deposit of the gift with the Secretary of the Senate.®” The FGDA also covers gifts
from ‘‘quasi-governmental’’ organizations closely affiliated with, or funded by, a foreign govern-
ment (so that they are ‘‘deemed to be’” a foreign government), as well as any international or
multinational organizations with membership composed of foreign governments (such as NATO
or the U.N.).

Section 108A of the Mutual Educational and Cultural Exchange Act authorizes the Director
of the United States Information Agency to approve cultural exchange programs that finance ‘‘vis-
its and interchanges between the United States and other countries of leaders, experts in fields
of specialized knowledge or skill, and other influential or distinguished persons. . .”’ 98 Members
and employees of the Senate may accept travel expenses from a foreign government in order to
participate in approved MECEA programs. °° Expenses for MECEA trips sponsored as part of pro-
grams approved under Section 108A are not considered gifts, either for the purposes of the Senate
Gifts Rule (and are therefore not subject to the 7 day time limit) or the FGDA. Under MECEA,
however, the traveling Member or employee may not accept travel expenses for a spouse or family
member. 100 While travel expenses accepted under the FGDA are reported separately on specialized
forms, expenses accepted as part of a program approved under Section 108A of MECEA must
be disclosed only in the Reimbursement section of the annual Financial Disclosure form filed pur-
suant to Senate Rule 34. Rule 35 reporting (forms RE-1/2, RE-3) is not required for Section 108A
MECEA travel.

Example 40. A private foundation invites Senator E on a fact-finding trip to China. Sen-
ator E may accept expenses for travel to and from China and up to 7 days’ food and
lodging within China for herself and her spouse, if the Senator makes a written deter-
mination that her spouse’s attendance is appropriate to assist in the representation of the
Senate. She must disclose the trip under the category of Reimbursements on her annual
Financial Disclosure form. 191 In-country expenses paid by the government of China must
be reported under the Foreign Gifts and Decorations Act.

Example 41. The Chinese Agricultural Ministry invites the Members of the Agriculture
Committee on a six-day tour of Chinese farm cooperatives. The tour is not part of an
approved cultural exchange program. The Members may, consistent with the FGDA, ac-
cept expenses for themselves and their spouses while they are in China, but they may
not accept airfare to and from China from the Chinese government. They must disclose
the receipt of these expenses for themselves and their spouses on an FGDA reporting
form within 30 days of leaving China. They need not repeat the disclosure on their an-
nual Financial Disclosure forms.

Example 42. A public university in China invites Senator F to attend a two-week sem-
inar and discussion series with Chinese leaders at the school. This program has been ap-
proved by the United States Information Agency, under MECEA. Senator F may accept
expenses for travel to and from China and related expenses for his two-week stay. If
he wishes to bring his spouse, he must do so at personal expense, as the MECEA does
not permit payment of spousal travel expenses. He must disclose the trip under the cat-
egory of Reimbursements on his annual Financial Disclosure form.

Example 43. A foreign ambassador invites Senate employee G to fly from the United
States to the foreign country at the expense of the foreign government to attend a treaty
ratification ceremony. Since the trip is not part of a MECEA program and does not com-

965 U.S.C. § 7342(c)(3).

975 U.S.C. § 7342(c)(3).

9822 U.S.C. § 2452(a)(2)(i).

9922 U.S.C. § 245(a)(1). See Interpretative Ruling No. 261 (May 22, 1979).
100 1.

101 See Chapter 5 for details of financial disclosure requirements.
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ply with the terms of the FGDA because it begins and ends within the United States,
G must decline. 102

“Lame Duck’’ Travel

Senate Rule 39.1 bars United States government-funded foreign travel, by any Senator whose
term will expire at the end of a Congress, after:

1) the date of the general election in which his or her successor is elected; or

2) if the Member is not a candidate in the general election, the date of that election or
the adjournment sine die of the second regular session of that Congress, whichever is earlier.

Employees of these Senators (whether personal office or committee) are subject to the same
restrictions, as are officers and committee employees whose employment will terminate at the end
of a Congress.

FREQUENT FLYER MILES

Pursuant to Senate Rules Committee travel regulations, discount coupons, frequent flyer mile-
age, or other evidence of reduced fares, obtained on official travel shall be turned into the office
for which the travel was performed so that they may be used for future official travel. This regula-
tion is based upon the general government policy that promotional materials earned as a result
of trips paid by appropriated funds are the property of the government and may not be retained
by the traveler for personal use (See the U.S. Senate Handbook, II-44). The 1999 Legislative
Branch Appropriations Bill provides an exception for frequent flyer miles relating to air transpor-
tation for a Member of the Senate, the spouse of that Member, or a son or daughter of that Mem-
ber, between the Washington metropolitan area and the state of that Member. Any questions about
the application of this provision should be directed to the Senate Rules Committee. While the law
was changed with respect to use of frequent flier miles by employees in the Executive Branch,
that change did not affect the prohibition on personal use of such miles by Senate employees.

102 Interpretative Ruling No. 143 (June 14, 1978). See also Interpretative Ruling No. 167 (Aug. 10, 1978) (staffer
prohibited from accepting travel expenses from foreign political party to attend inauguration of foreign president).
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Travel Summary
siesfesiesiosiesiesiosiesiesiosiesiesioskesk

Reminder: Lobbyists, lobbying firms, and foreign agents may not pay the necessary ex-
penses of travel.

sfesfesiestesiesiosesfesiesiesfesiesiesiesk

Source

Authority

Time Limit

Reporting

Domestic Govern-
ment (Federal,
State, or local)

Senate Rule 35; I.R.
No. 157; I.R. No.

444..

None

For employee, internal approval
by supervising Senator, but no
reporting to Secretary of the
Senate or to the Ethics Com-
mittee

Foreign Government

§ 108(A) of Mutual
Educational and
Cultural Ex-
change Act
(MECEA);.

None, but may not ac-
cept travel expenses
for family member or
aide.

Annual Ethics in Government
Act (EIGA) financial disclo-
sure statement

Foreign Government

Foreign Gifts and
Decorations Act.

7 days foreign, excluding
travel time; may not
accept travel to or
from the U.S..

An FGDA report form must be
filed with the Ethics Com-
mittee

Private source (per-
son, organization
or corporation)

Senate Rule 35.2

3 days domestic, 7 days
foreign, excluding
travel time.

For employee, advance author-
ization by supervising Mem-
ber; for Members and em-
ployees, disclosure of ex-
penses to Secretary of Senate
within 30 days. For filers, no
annual EIGA financial disclo-
sure statement if expenses ex-
ceed $250, unless previously
reported pursuant to the 30
day rule. For senatorial
spouses traveling independ-
ently in an officially related
capacity, disclose expenses
under Senate Rule 34 (Finan-
cial Disclosure, Reimburse-
ment Section), rather than
under Rule 35.2.
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OTHER PROHIBITED GIFTS FROM LOBBYISTS, LOBBYING FIRMS, AND FOREIGN
AGENTS

In addition to the restrictions on lobbyists, lobbying firms, and foreign agents discussed above,
Rule 35.3 prohibits the following:

(a) Anything provided by a registered lobbyist or an agent of a foreign principal to an
entity that is maintained or controlled by a Member, officer, or employee.

(b) A charitable contribution (as defined in section 170(e) of the Internal Revenue Code
of 1986) made by a registered lobbyist or an agent of a foreign principal on the basis of a
designation, recommendation, or other specification of a Member, officer, or employee (not
including a mass mailing or other solicitation directed to a broad category of persons or enti-
ties), other than a charitable contribution permitted by paragraph 4 of Senate Rule 35, regard-
ing payments in lieu of honoraria to charities not maintained or controlled by a Member, offi-
cer, or employee.

(c) A contribution or other payment by a registered lobbyist or an agent of a foreign prin-
cipal to a legal expense fund established for the benefit of a Member, officer, or employee.

(d) A financial contribution or expenditure made by a registered lobbyist or an agent of
a foreign principal relating to a conference, retreat, or similar event, sponsored by or affiliated
with an official congressional organization, for or on behalf of Members, officers, or employ-
ees.

This section generally prohibits indirect gifts by lobbyists and foreign agents to Members, offi-
cers, and employees, by prohibiting gifts from lobbyists and foreign agents to entities controlled
by, designated by, or established for the benefit of Members, officers, and employees (this prohibi-
tion includes contributions in lieu of honoraria, see Chapter 3, discussion of Honoraria Ban). Enti-
ties maintained or controlled by a Member, officer, or employee could include, for example, chari-
table trusts or other organizations where a Member sits on the board of directors. Whether an orga-
nization is ‘‘maintained or controlled’’ by a Member is a decision which will be made by the
Committee on a case-by-case basis.

Additionally, a contribution to any charity from a lobbyist or foreign agent based upon the
recommendation of a Member, officer, or employee may be deemed a gift to the Member, officer,
or employee. There are exceptions for mass mailings; solicitations directed to a broad range of
persons or entities; and payments in lieu of honoraria made by a lobbyist or foreign agent to char-
ities not maintained or controlled by a Member, officer, or employee, if the payment is reported
as discussed below.

Often, a Member is asked to lend his or her name to a fundraising effort by a charity (or
other non-profit organization where no compensation or other economic benefit accrues to the
Member; see Interpretative Ruling 438), by allowing the Member’s name to appear on the letter-
head used to solicit donations, by signing or permitting the Member’s name to be used in the
actual solicitation, or by making a personal appeal on behalf of the charity at a fundraising event.
(See also the section on ‘‘Senate Letterhead’’ in Chapter 7 for prohibitions on its use.)

The Committee has determined that a Member who does nothing more than allow his or her
name to appear on fundraising letterhead, for example, as honorary chair, or host, has not solicited
a contribution from anyone, but that a Member does make a solicitation when he or she signs
the fundraising letter, or allows his or her name to appear in the body of the fundraising letter
as supporting or endorsing the fundraising effort. A Member who makes a personal appeal at a
charitable fundraiser would clearly be making a solicitation for charitable contributions.

Under the Rule, contributions to charity that are made as the result of a solicitation by a Mem-
ber or employee are not deemed to be prohibited gifts to the Member or employee, unless the



CHAPTER 2 55

contributions are made by lobbyists or foreign agents. In the case of large, organized fundraising
efforts, however, it is not practical for a Member to review the mailing list, or the list of expected
guests, to determine if any lobbyists are included in the group. Nor would it seem fair to penalize
a Member who makes an appeal at a charitable fundraising event and then discovers that there
are one or more lobbyists in the assembled group.

In this regard, the Rule specifically allows mass mailings or other charitable solicitations di-
rected to a broad category of persons or entities. The Committee will rely, in part, on the meaning
of the term ‘‘mass mailing’’ in the franking statute: that is, Members may participate in charitable
solicitations by means of mailings or other solicitations to 500 or more. In addition, because the
Rule also permits other charitable solicitations directed to a broad category of persons or entities,
a Member may make a solicitation in connection with a charitable fundraising event, whether by
mail or in person at a fundraising event, so long as the group of prospective donors is sufficiently
large (50 or more), and the Member has no reason to believe that the solicitation is targeted spe-
cifically at lobbyists or foreign agents. Regardless of the number of persons being solicited, how-
ever, Members should refrain from making any solicitation on behalf of a charity, aimed or di-
rected specifically at lobbyists or foreign agents.

In addition, lobbyists and foreign agents may not make any contribution or expenditure relat-
ing to an event ‘‘sponsored by or affiliated with an official congressional organization,”” such as
a staff retreat or conference. It should be noted in this context, however, that Rule 38 already
prohibits any third party from making any contribution or expenditure to defray expenses related
to an official or officially related event. 103

DETERMINING THE SOURCE OF A GIFT

The Gifts Rule prohibits Members and employees from accepting gifts from the same source
during a calendar year of an aggregate value greater than $99.99. This raises the question of
whether each individual member or employee of an organization (corporation, partnership, associa-
tion, professional corporation, limited partnership, or other form of business) has a separate aggre-
gate limit, or whether each gift coming from an affiliate of the same organization is aggregated
as a gift from the organization.

The Committee has defined ‘‘source’” for these purposes to include the organization with
which the paying individual is affiliated. Thus, an individual who gives a Member or staffer a
gift, as well as his or her affiliated organization, will both be considered to be the source of a
gift, for purposes of reaching the $99.99 aggregate, unless the individual providing the gift is doing
so based on personal friendship with the Member or staffer, and is paying personally for the meal,
without receiving reimbursement from the organization. That is, an employee of ABC Co. who
takes a Member to lunch will be presumed to be doing so on behalf of ABC Co., and the value
of the meal will count toward the aggregate of the individual and also his employer, ABC Co.,
unless the personal friendship exception applies. Thus, every organization, regardless of the num-
ber of employees, partners, members, or the like, will be able to provide a total of only $99.99
in meals or other gifts to any particular Member or staffer during a calendar year.

Often, a Member or staffer will be invited to a meal by two or more persons from the same
organization, who then split the bill. In this situation, the entire value of the meal should be con-
sidered to be a gift from the organization, and counted toward the organization’s and each of the
individuals® $99.99 aggregate for the year.

If the persons are from different firms, however, with each paying for one-half of the meal,
the Member or staffer should still treat the meal as one gift, and then attribute the entire value
of the meal to one of the persons and his or her employer for purposes of complying with the
$49.99 limit for a single gift, and staying within the $99.99 limit for the calendar year. Also, while

103 See Interpretative Ruling No. 444,
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the Committee generally recognizes the seperate legal status of related entities (e.g. a parent and
its subsidary entity will be treated as distinct sources for purposes of the Gifts Rule), such entities
will NOT be accorded seperate source status if the entities are acting in concert or as agent for
the other with respect to a particular gift.

SUMMARY OF GIFTS PROVISIONS RELATED TO SENATE SPOUSES

In General

Unlike the previous Gifts Rule, the current Gifts Rule places no restrictions on the acceptance
of gifts by spouses. However, the Rule does provide that a gift to any family member (or any
other individual based on the individual’s relationship with the Member, officer, or employee) will
be considered a gift to the Member, officer, or employee:

if it is given with the knowledge and acquiescence of the Member, officer, or employee
and the Member, officer, or employee has reason to believe the gift was given because of
the official position of the Member, officer, or employee.

See Section 1(b)(2)(A). Thus, for example, a spouse could accept gifts from his or her friends
and business associates; but any gift that is given to a spouse because of his or her status as the
spouse of a Member, officer, or employee, with the knowledge or acquiescence of the Member,
officer, or employee, would be subject to the limitations of the Rule and would be a gift to the
Member, officer or employee.

Food and Refreshments

The Rule also provides that if food or refreshment is provided at the same time and place
to a Member, officer, or employee and his or her spouse or dependent, only the food and refresh-
ment that is offered to the Member, officer, or employee will be treated as a gift for purposes
of the Rule. See Section 1(b)(2)(B). In other words, if an individual invites a Member and her
husband to dinner, the Member’s meal is treated as a gift to the Member, but her husband’s meal
is not.

Spouse’s Outside Business/Employment Activities

The Rule also provides that food, refreshments, lodging, and other benefits that result from
a spouse’s outside business or employment activities or other outside activities not connected to
the Member, officer, or employee’s duties will not be subject to the restrictions of the Rule, if
these benefits have not been enhanced because of the Member, officer, or employee’s position,
and they are customarily provided to others in similar circumstances. See Section 1(c)(7). Thus,
for example, a Member’s attendance at a Christmas dinner-dance hosted each year by his wife’s
employer, for employees and their spouses, will not be subject to the restrictions of the Rule.

Accompaniment at a Widely Attended Event

The Rule also provides that a Member, officer, or employee may accept an unsolicited offer
of free attendance at a widely attended event from the sponsor of the event for an accompanying
individual (which may be a spouse) if others at the event will generally be similarly accompanied,
or if the attendance of the accompanying individual is appropriate to assist in the representation
of the Senate. See Section 1(d)(2).

The spouse of a Member can participate in activities and events unaccompanied by a Member
in a quasi-official or officially related capacity. Thus, where an event meets the Gifts Rule require-
ments relating to widely attended events such that a Member may attend an event, the spouse
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of a Member may attend the event unaccompanied by the Member, provided that the Member
makes a determination that the attendance of the spouse is appropriate to assist in the representa-
tion of the Senate.

Non-Recreational Charity Events

A spouse or dependent of a Member, officer, or employee may also accept an unsolicited offer
of free attendance from the sponsor of a charity event, even if there is reason to believe that the
invitation is extended because of an individual’s status as the spouse or dependent of such Mem-
ber, officer, or employee. However, in these circumstances the spouse or dependent may accept
reimbursement from the sponsor for transportation and lodging only if the charity event is not
substantially recreational in nature. See Section 1(d)(3).

Reimbursable Travel

Finally, the Rule provides that a Member, officer, or employee may be reimbursed by an indi-
vidual (other than a registered lobbyist or foreign agent) for the necessary transportation, lodging,
and related expenses of a spouse or child who travels with the Member, officer, or employee on
an officially related trip, if the Member or officer (or in the case of an employee, the supervising
Member or officer) signs a written determination that the attendance of the spouse or child is ap-
propriate to assist in the representation of the Senate. See Section 2(d)(4). A senatorial spouse trav-
eling independently of the Senator in a quasi-official or officially related capacity, should disclose
reimbursed expenses under Senate Rule 34 (Financial Disclosure, Reimbursement Section), rather
than under Rule 35.2.

SOLICITATION OF GIFTS

As part of the Ethics Reform Act of 1989, Congress enacted a new, government-wide ban
on solicitation, codified at 5 U.S.C. § 7353. This provision for the first time limited not only what
government officials could accept but also that which an official could solicit.

Section 7353 states, in pertinent part:

(a) Except as permitted by subsection (b), no Member of Congress or officer or employee

of the executive, legislative, or judicial branch shall solicit or accept anything of value

from a person—

(1) seeking official action from, doing business with, or . . . conducting activities regu-
lated by, the individual’s employing agency; or

(2) whose interests may be substantially affected by the performance or nonperformance
of the individual’s official duties.

Subsection (b) authorizes this Committee to issue implementing rules or regulations for the Senate,
“‘providing for such reasonable exceptions as may be appropriate.”” The Senate Gifts Rule, as in-
terpreted by this Committee, defines that which Members, officers, and employees may accept.
No rule or law authorizes a Member, officer, or employee of the Senate to solicit anything of
value. The Committee has ruled, however, that section 7353 restricts only soliciting or accepting
gifts directly or indirectly for oneself. Thus, Members and staffers may solicit for charitable orga-
nizations 14 and campaign committees without violating section 7353 or the Senate Gifts Rule. 105

104 Members and staffers may not, however, solicit charitable contributions from registered lobbyists or foreign
agents, lest any resulting contribution from the lobbyist or foreign agent be deemed a gift to the Member or staffer
who made the solicitation. Rule 35.3(b).

105 See Interpretative Ruling No. 438 (July 16, 1990). See also Senate Rule 41, which largely limits political solici-
tation by Senate staff to three political fund designees in each Senator’s employ. Rule 41 is discussed in more detail
in Chapter 5.
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BRIBERY AND ILLEGAL GRATUITY

Section 7353 of Title V generally bars solicitation and acceptance of gifts, except as permitted
by the Committee on Ethics. Where the solicitation or acceptance is tied to an official act, how-
ever, the U.S. Criminal Code comes into play. The federal bribery statute makes it a crime for
a public official, including a Member or employee of the Senate, to ask for or receive gifts,
money, or other things of value in connection with the performance of official duties. Bribery oc-
curs when a federal official ‘‘directly, or indirectly, corruptly’’ receives or asks for ‘‘anything of
value personally or for any other person or entity, in return for . . . being influenced in the per-
formance of any official act.”” 106 The lesser offense of illegal gratuity results when an official
directly or indirectly seeks or receives personally anything of value other than ‘‘as provided by
law . . . for or because of any official act performed or to be performed.’”” 197 The United States
Court of Appeals for the District of Columbia Circuit discussed the distinguishing features of the
two sections:

The bribery section makes necessary an explicit quid pro quo which need not exist if
only an illegal gratuity is involved; the briber is the mover or producer of the official

act, but the official act for which the gratuity is given might have been done without
the gratuity, although the gratuity was produced because of the official act. 108

Both clauses require as an element of the offense that the thing of value be related in some
manner to an official act, that is, the thing of value must be offered or requested either ‘‘in return
for being influenced in’’ or ‘‘for or because of’’ an official act. In United States v. Sun-Diamond
Growers of California, 526 U.S. 398 (1999) the Supreme Court confirmed that in order to show
a violation of the illegal gratuity provision, the Government must prove a link between a thing
of value conferred upon a public official and a specific official act for or because of which it
was given. This element—that the thing of value relate to an official act—distinguishes a bribe
or illegal gratuity from a mere gift. A gift, as generally defined, is a ‘‘voluntary transfer’’ of prop-
erty, made ‘‘without consideration.”” 199 A bribe induces an official act; an illegal gratuity rewards
or seeks to elicit favorable official action; a gift has no connection to any official act.

Example 44. Lobbyist U offers Senator H a substantial campaign contribution if H will
introduce certain legislation. U has violated the bribery law, as will H if H accepts.

Example 45. Senator I introduces S. 007 and manages the bill through passage solely
because I believes the legislation will be good for the country. Lobbyist T also favors
the legislation because it will benefit his clients. Lobbyist T sends Senator I a color tele-
vision set, with a note saying, ‘‘In appreciation for your good work on S. 007.”” The
television is an illegal gratuity.

Example 46. In mid-December, a trade association sends a basket of fruit (valued at
under $50) to Senator Claus’ office, with a note saying, ‘‘Season’s Greetings to Senator
Claus and staff.”” The fruit is an acceptable gift.

Example 47. Caseworker J helps S, a new immigrant to the district, get a ‘‘green card.”’
The following week, J receives a crystal vase, with a note from § saying, ‘‘I’ll never
be able to repay you for what you’ve done for me.”” J must return the vase; it is an
illegal gratuity.

A person found guilty of bribery may be fined up to 3 times the value of the bribe, impris-
oned for up to 15 years, and disqualified from holding any federal office. 110 A person found guilty
of seeking or receiving an illegal gratuity may be fined and/or imprisoned for up to two years. !!1
Violation of these laws may also lead to disciplinary action by the Senate.

106 18 U.S.C. § 201(b)(2)(A).

10718 U.S.C. § 201(c)(1)(B).

108 United States v. Brewster, 506 F.2d 62, 72 (D.C. Cir. 1974).
109 Black’s Law Dictionary 688 (6th ed. 1990).

11018 U.S.C. § 201(b).

11118 U.S.C. § 201(c).
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In the 96th and 97th Congresses, the Committee investigated charges, arising out of the De-
partment of Justice’s ‘““ABSCAM’’ probe and the subsequent conviction of Senator Harrison A.
Williams, Jr. (NJ) of bribery and related charges. 112 The Committee found that Senator Williams
had violated federal law and Senate Rules 34 (financial disclosure) and 37 (conflict of interest)
and had engaged in improper conduct which reflected adversely upon the Senate. Specifically, the
Committee found that the Senator had offered to use his official influence to obtain government
contracts for a business venture in which he had a personal financial interest and offered to intro-
duce a private immigration bill on behalf of a purported wealthy foreigner in order to induce that
person to invest in the business. After a hearing, the Committee unanimously recommended his
expulsion from the Senate. 113 A vote of the full Senate was scheduled, but the Senator resigned
before it took place.

In addition to the bribery and illegal gratuities statute, several other provisions of the Federal
Criminal Code restrain Members and staffers from accepting private compensation in matters of
federal concern. Section 203 of Title 18 prohibits Senate Members and employees from accepting
compensation for representing anyone before a federal department, agency, officer, or court in any
particular matter in which the United States is a party or has a direct and substantial interest. Even
if Members and employees are acting properly and within their official capacities, they may not
receive compensation, other than their congressional salaries, for acts before a unit of federal gov-
ernment. 114 Nor may an individual solicit or receive anything of value (including campaign con-
tributions) in return for supporting someone for, or using influence to obtain for someone, a federal
job. 115 A Member, officer, or employee should, therefore, be wary of accepting any gifts, favors,
contributions, or entertainment from persons whom the Member or staff has assisted with dealings
with the agencies of the federal government.

VALUATION OF CERTAIN GIFTS

Generally, for the purpose of the Gift Rule, items are valued at their fair market value, and
at their retail, rather than wholesale prices. 16 Often an item may be priced differently at different
stores. In determining whether a particular gift may be accepted, a Member, officer, or employee
may use the lowest price at which the item is available to the general public at retail.

Tickets to Fundraisers. The value of the gift to the donee is the face value of the ticket.

Season Passes. The value of a season pass (e.g., for sporting or cultural events) is the full
market value at the time it is accepted, undiminished by any subsequent failure to use the pass
or any portion of it. Thus, if the pass has a market value in excess of the gift limit at the time
it is offered, it may not be accepted, even if the recipient does not intend to attend every event. 117
Similarly, a pass for several days’ worth of entertainment (e.g., an amusement park pass or ski
lift pass good for a set number of days) is valued at its total cost, and is not viewed as separate
gifts, with separate limits each day.

Tickets to Seats in Performance Arenas. The value of a ticket to a seat in a performance
arena, including a sky or luxury box, club seat, or other similar seat, is the face value of the ticket,

12 Senator Williams was convicted of conspiracy (18 U.S.C. § 371), bribery (U.S.C. § 201(c)), receipt of illegal
gratuities (18 U.S.C. § 201(g)), conflict of interests (18 U.S.C. § 203(a)), and interstate travel in aid of a racketeering
enterprise (18 U.S.C. § 1952).

U3 Investigation of Senator Harrison A. Williams, Jr., Report of the Select Committee on Ethics, United States
Senate, to Accompany S. Res. 204, 97th Cong., 1st Sess. 7 (1981).

14 May v. United States, 175 F.2d 994 (D.C. Cir.), cert. denied, 338 U.S. 830 (1949). Indeed, if an employee is
acting outside his or her official duties, the employee may not act as anyone’s agent or attorney before any Federal
agency or officer in a matter in which the United States has an interest, whether or not compensation is received. 18
U.S.C. § 205(a). This statutory provision is discussed in Chapter 3.

11518 U.S.C. § 211.

116 See Interpretative Ruling No. 251 (Apr. 27, 1979).

117 See Interpretative Ruling No. 31 (June 16, 1977); Interpretative Ruling No. 327 (July 1, 1980).
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plus the fair market value of any attendant food or parking privileges, but if the ticket has no
face value, the value will be the price of the seat in closest proximity bearing a face value, plus
the fair market value of any attendant food or parking privileges. In the case of box seats, this
ruling applies where the attendee is sharing the use of the box with others and is not getting exclu-
sive use of the box. The Committee will not recognize as fair market value for a club seat or
other luxury or box seat a ‘‘stamp-on’’ or ‘‘stick-on’’ price label affixed other than as part of
the original printing of the ticket. That is, add-on price stamps or stickers which purport to value
a previously printed ticket not bearing a ‘‘face’’ value as originally printed, may not be relied
upon for purposes of applying the Gifts Rule.

Club Memberships. Club memberships typically involve an initiation fee or equity contribu-
tion, annual or monthly dues, and facility or service usage charges. ‘‘Honorary’’ club memberships
usually involve a waiver or reduction in the normal level of fees, contributions, dues or charges
levied on members. They might also contemplate limited club usage and limited or no voting or
equity rights.

The Committee has determined that for purposes of the new Gifts Rule and Rule 34 on disclo-
sure, an honorary club membership will be valued at what it would cost an individual receiving
no waiver or reduction to purchase club benefits or access equivalent to that provided with the
honorary membership, without regard to anticipated or actual usage, and without regard to whether
voting or equity rights are received.

Thus, an honorary club membership will be valued at the total market price of the club’s nor-
mal initiation fee or equity contribution, annual or monthly dues, and facility or service usage
charges, with no diminution in value for lack of usage, voting rights, or equity interest. The value
of any gift which results from acceptance of an honorary membership should be the total market
price of whatever membership price components are accepted during the calendar year, less any
amounts paid by the honorary member during the calendar year. Like season passes, memberships
in clubs (e.g., country clubs, athletic clubs, eating clubs) are valued at their full market value at
the time of joining, that is, what it would cost anyone else to join, including any initiation fees.

Example 48. Senator L is offered a complementary membership in a health club. Nor-
mally, new members are assessed an initiation fee of $45 and annual dues of $500. The
Senator may not accept the membership.

Private Air Travel. Travel on private planes (or helicopters) is valued as follows, both for
purposes of the Gifts Rule and the financial disclosure statute. If the cities between which the
Member or employee is flying have regularly scheduled air service, regardless of whether such
service is direct, then the value of the use of a private aircraft is the cost of a first-class ticket
from the point of departure to the destination. If there is no first class service, then the standard
(coach) rate is used. If there is no regularly scheduled air service, then the value of the gift is
the cost of chartering the same or a similar aircraft. '8 If a group of people are traveling between
cities with no regularly scheduled service, then the value to each person is his or her proportionate
share of the cost of chartering.

Group Gifts.

a. Several individuals contribute to one gift/one sponsor bundles several small-
er gifts. If a number of individuals gives a present to a Member, officer, or employee, the
gift’s total value will be apportioned among the individuals only if the individuals are acting
as individuals and not as or on behalf of a group. An organization or group, however, may
not circumvent the gift limit by purporting to give an item on behalf of its employees or mem-
bers. 119 Moreover, if one source bundles together a number of smaller gifts from other

118 See Interpretative Ruling No. 412 (Aug. 11, 1986).
119 See Interpretative Ruling No. 201 (Nov. 27, 1978).
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sources, often referred to as a ‘‘goody bag’’, the Committee will view the entire package as
a single gift from the presenter, worth the sum of all its parts.
Example 49. Ten friends of Senator M chip in $30 apeice to buy M a birthday present.

Although the total value is $300, this is considered a gift worth $30 from each person
and is within the gift limit.

Example 50. A trade association with 100 members offers Senator N a gift worth $1,000,
with a note saying, ‘‘From the members of Association R.”” Senator N may not accept,
as this is a single gift from the association.

Example 51. A charitable foundation sponsors a celebrity tennis tournament featuring
athletes, actors, and business leaders, along with a few Senators. The foundation offers
to all participants a package or so-called ‘‘goody bag’’ consisting of $400 worth of tennis
accessories from a number of corporate contributors to the foundation. The Senators may
not accept the package, as it comprises a single gift from the foundation.

In construing this principle, as always, Members, officers, and employees must observe both
the letter and the spirit of the Gift Rule. Gifts may not be artificially broken down, either by do-
nors (as in the trade association example above) or in substance. Thus, a set of golf clubs is valued
at the price of the set, even if it is given one club at a time. Similarly, a Member or employee
could accept a movie ticket with a face value of less than $10 without counting it toward the
$100 aggregate; accepting a ticket worth less than $10 from the same source every week, however,
would violate the spirit of the Rule. 120

b. Gifts of Food and Meals. A question about value is also presented when a group of
Senate employees receives a gift of food from an individual outside the Senate. The Committee
has historically distinguished the provision of ‘‘food’’ from the sharing of a ‘‘meal,”” and this dis-
tinction is reflected in the Committee’s handling of gifts of food. The Committee has previously
concluded that a gift of food sent to a group of employees in a Senate office is one gift to the
Senator whose office receives the food, and the value of the gift is the total fair market value
retail of the food. Thus, if a lobbying firm wished to send pizza to staff members in a Senate
office, the value of the gift to the Senator whose office is involved would be the full cost of
the pizza, and could be accepted only if that total value is less than $50. For further discussion
of food and meal gifts, see discussion of the divisibility of gifts in this chapter under ‘‘What is
a Gift”’.

c. Parties and Receptions. Another area of activity which generates questions about
“‘value’” in the group context is that of parties or receptions. When a Senate Member, officer,
or employee leaves the Senate, for example, it is not uncommon for a group of his or her friends
to sponsor a party or reception in honor of the Member, officer, or employee. Section 1(c)(11)
of the Gifts Rule excepts nonmonetary awards from coverage by the Rule’s gift limits, along with
any food, entertainment, or refreshments associated with presentation of the award. Based upon
this section of the Rule, the Committee has concluded that the cost of an event at which an indi-
vidual is honored is not a gift to the honoree. Thus, an individual who is leaving the Senate may
be honored at an event and the only gift which the individual will be deemed to receive is the
total value of whatever food and drink the individual consumes at the event. Those Senate Mem-
bers, officers, or employees who are sponsoring the event to honor the departing employee may
share the cost of the event among themselves in any manner (see Rule 35 (1)(c)(6)) which does
not violate the Gifts to Superiors statute (5 U.S.C. 7351). In this regard, the Committee has ruled
that a Member may use principal campaign committee funds to pay for an office party for a de-
parting staffer and may purchase a commemorative item for the staffer in recognition of the staft-
er’s service to the Senate (See Interpretative Ruling 330). Also, a reception sponsored by an out-
side entity in honor of an entire office or committee will not be treated as a gift to the Member
or Chairman. The value of any gift received by an individual attending the reception is the value

120 See Interpretative Ruling No. 94 (Jan. 24, 1978).



62 SENATE ETHICS MANUAL

of the food or beverages consumed by the individual; depending upon the facts, the event may
qualify as either a ‘‘reception,”” under section 1(c)(22), or as a ‘‘widely attended’’ event under
section 1(c)(18).

Taxes As Part of the Value of a Gift.

The Committee has previously ruled that for purposes of the Gifts Rule, the value of an item
did not include taxes that would be imposed on the sale of the item. This policy will continue
under the Gifts Rule, and gratuities will be treated the same as taxes for purposes of determining
the value of a gift.

FINANCIAL DISCLOSURE OF GIFTS

Under the Ethics in Government Act of 1978, as detailed in Chapter 5, Members and certain
employees of the Senate must disclose information in annual financial statements, including the
donor, description and value of all gifts aggregating $250 or more from a single source in a single
year. 121 Additional information on certain gifts received by the spouse or dependent of the Mem-
ber or employee may also need to be filed. 122 Further, as noted above, tangible gifts of over mini-
mal value that may be received from foreign governments must be disclosed at the time such gifts
are required to be turned over to the United States, that is, within 60 days of receipt; and gifts
from foreign governments of travel or expenses for travel outside the United States must be re-
ported within 30 days of departure from the host country.

The fact that a gift must be disclosed under the Ethics in Government Act (Senate Rule 34)
has no bearing on whether the gift may be accepted under the Gifts Rule (Senate Rule 35). In
other words, disclosing the acceptance of a gift does not mean that the gift was necessarily accept-
able.

1215 U.S.C. app. § 102(a)(2).
1225 U.S.C. app. § 102(e)(1).
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Chapter 3

CONFLICTS OF INTEREST (RULE 37)
AND
OUTSIDE EARNED INCOME (RULE 36)

Rules 36 and 37
INTRODUCTION

As early as the mid-nineteenth century, Congress passed federal criminal conflicts of interest
laws prohibiting bribery, defrauding the government, self-dealing, and other corrupt activities by
federal officials including Members of Congress. Congress revised the federal conflicts of interest
laws in 1962, but it was not until 1968, when the Houses of Congress passed initial codes of
conduct, that express limitations and ethical guidelines on outside economic activities and personal
finances governed the activities of Members, officers, and employees. Subsequent rules and stat-
utes were adopted to restrict outside earned income, outside employment, post employment lob-
bying, and the receipt of honoraria, and also to require annual public financial disclosure by Mem-
bers, officers, senior staff, and political fund designees. This chapter details the conflicts of interest
rules in the Senate, the restrictions governing outside earned income and the receipt of honoraria,
and the applicable statutory restrictions governing public officials and employees.

OVERVIEW

Federal law and Senate rules restrict the amount and source of outside income that Members,
officers, and employees of the Senate may accept. These limits represent an attempt to preclude
conflicts between the narrow interests of private employers and the broader interests of the general
public. For the most part, these restrictions limit earned income, that is, payments for services
rendered (e.g., wages, fees, commissions), but not returns on investments (e.g., interest, dividends,
rents, royalties). Investment income is subject to fewer restrictions, but must be publicly disclosed
by Senators, officers, and certain staffers. 123

Some of the restrictions derive from longstanding Senate rules. Others originate with the Eth-
ics Reform Act of 1989 and the Legislative Branch Appropriations Act for Fiscal Year 1992. In
its report on the Ethics Reform Act, the House Bipartisan Task Force on Ethics (which drafted
the Ethics Reform Act) explained its concerns:

The current limitations on outside earned income and honoraria were prompted by three
major considerations: First, substantial payments to a Member of Congress for rendering
personal services to outside organizations presents a significant and avoidable potential
for conflict of interest; second, substantial earnings from other employment is incon-
sistent with the concept that being a Member of Congress is a full-time job; and third,
substantial outside earned income creates at least the appearance of impropriety and
thereby undermines public confidence in the integrity of government officials.

. . . The earned income limitation was intended to assure the public that (1) Members
are not using their positions of influence for personal gain or being affected by the pros-

123 Financial disclosure requirements are discussed in Chapter 4.
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pects of outside income; and (2) outside activities are not detracting from a Member’s
full-time attention to his or her official duties. 124
A Member or employee should never use the prestige or influence of a position in the Senate
for personal gain. Moreover, Senate Rule 36 sets an overall cap on outside earned income for
Senators and certain staff and prohibits honoraria. Senate Rule 37 contains a number of restrictions
on particular types of activities. These rules are triggered at various salary thresholds, with the
most restrictive provisions affecting only Members and highly paid staff.

A few restrictions affect everyone, regardless of salary. No Member, officer, or employee may
accept any honorarium. The ban on honoraria has been in effect for Senate Members, officers,
and employees since August 14, 1991.125 All staff are also mandated to avoid conflicts between
private and public employment and to obtain the approval of their supervising Senators for any
outside employment. Members, officers, and employees of the Senate generally may not represent
others in a private capacity before the Government. While statutory criminal provisions do not
appear to restrict representations before Congress made by Members, officers, or employees in a
private capacity (See, supra, section on Representing Others Before Federal agencies), such rep-
resentations may raise issues of improper conduct and conflict of interest under Rule 37, depending
upon the facts of the particular case. Members, officers, and employees also may not receive com-
pensation from foreign governments or act as agents for a foreign principal. Members, officers,
and employees may not receive any compensation, nor permit any compensation to accrue to their
benefit, by virtue of the improper exertion of official influence. Nor may they advance legislation
with the principal purpose of furthering their own narrow pecuniary interests.

A second set of rules limits the professional activities of those earning at a rate of pay in
excess of $25,000 and employed for more than 90 days in a calendar year. These individuals may
neither affiliate with nor lend their names to firms that provide professional services for compensa-
tion. Neither may they practice professions for compensation during Senate working hours, or, with
some exceptions, serve as officers or board members. Committee staff earning at a rate of pay
in excess of $25,000 must generally divest themselves of any substantial holdings directly affected
by the actions of the employing committees. As to what constitutes ‘‘substantial holdings’’, the
Committee has held that the question is one for each committee chairperson to determine in the
first instance, taking such steps as necessary to ascertain the potential for a conflict of interest
arising from the holdings of committee staff persons and to suggest a course of action deemed
to be an acceptable solution. 126

Yet another level of restrictions applies to Members and those officers and employees paid
at a rate equal to or exceeding 120 percent of the base salary for Grade GS-15 of the executive
branch’s General Schedule. 27 This salary threshold is $99,096 for CY2002. Federal law 128 and
Senate Rule 36 limit the total amount of outside earned income that these persons may receive
in a calendar year. The earnings cap is set at 15 percent of the Executive Level II salary, that
is, a Member’s base annual salary. The cap is $22,500 for CY 2002. Members and staff can get
the new amount of the cap as it changes in future years by contacting the Committee.

Important Note: The restrictions in this and the above paragraph are based on Senate ‘‘rate
of pay,”” so that an employee who works less than full time for the Senate must adjust his or

124 HOUSE BIPARTISAN TASK FORCE ON ETHICS, REPORT ON H.R. 3660, 101st Cong., 1st Sess. 12
(Comm. Print, Comm. on Rules 1989), reprinted in 135 Cong. Rec. H9253, H9256 (daily ed. Nov. 21, 1989) (hereinafter
House BIPARTISAN TASK FORCE REPORT).

125 The honoraria ban, enacted as part of the Ethics Reform Act of 1989 (Pub. L. No. 101-194, 103 Stat. 1716)
amending the Ethics in Government Act of 1978, also applied to employees of the executive branch. The ban was invali-
dated for executive branch employees in United States of America, et al., vs. National Treasury Employees Union, et
al., Case No. 93-1170, U. S. Sup. Ct. (October Term 1994). Legislative branch employees remain subject to the ban.

126 See Interpretative Ruling No. 147 (June 19, 1978).

127 This salary threshold will sometimes be referred to in text as ‘‘above GS-15.”

128 5 U.S.C. app. 7 § 501, which is recodified as a rule of the Senate at Senate Rule 36.
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her actual pay rate accordingly (pro rata) to determine his or her true ‘‘rate of pay’’ for purposes
of these and other ‘‘rate of pay’’ limitations. For example, an employee who works two and one
half days per week and is paid at a rate of $50,000 a year is, for purposes of these limitations,
an employee whose Senate ‘‘rate of pay’’ is $100,000 per year.

In addition, both law and rule prohibit Members and these senior employees (those paid above
120% of the base salary level for GS—15) from acting in certain fiduciary capacities. These indi-
viduals may not receive compensation for practicing a profession that offers services involving
a fiduciary relationship, even if the work is done entirely on their own time. A Member or senior
employee may not serve as a paid officer or board member of any organization. Neither may such
an individual teach for compensation without prior written approval from the Select Committee
on Ethics. Members and senior employees also must file annual financial disclosure statements.
Senate Rule 37, paragraph 10, restrains any employee who files a financial disclosure statement
from contacting executive or judicial branch personnel on matters in which the employee has a
significant financial interest, unless he or she gets a prior written waiver from his or her super-
visor. Members may not contract with the federal government. 12° Each of these prohibitions and
limitations is discussed below.

CONFLICTS OF INTEREST (RULE 37)
The Basic Principles

The Senate’s commitment to avoiding conflicts of interest is embodied in Senate Rule 37.
Paragraphs 1 through 4, 7, and 10 target the possibility or the appearance that Members or staff
are ‘‘cashing in’’ on their official positions (i.e., using their positions for personal gain) or that
they have personal financial stakes in the outcome of their official duties. Paragraphs 5 and 6 pro-
hibit a number of specific professional activities believed to pose particular risks of conflict. Para-
graphs 8 and 9 restrict post-employment lobbying.

Rule 37(1) states: ‘‘A Member, officer, or employee of the Senate shall not receive any com-
pensation, nor shall he permit any compensation to accrue to his beneficial interest from any
source, the receipt or accrual of which would occur by virtue of influence improperly exerted from
his position as a Member, officer, or employee.”” This provision was intended ‘‘as a broad prohibi-
tion against members, officers or employees deriving financial benefit, directly or indirectly, from
the use of their official position[s].”’ 130 The Nelson Report (which accompanied the original Sen-
ate Code of Official Conduct) explained that this rule encompasses conduct also barred under the
bribery laws, but is broader:

For example, if a Senator or Senate employee intervened with an executive agency for
the purpose of influencing a decision which would result in measurable personal financial
gain to him, the provisions of this paragraph would be violated. Similarly, if a Senator
or a Senate employee intervened with an agency on behalf of a constituent, and accepted
compensation for it, the rule of this paragraph would also be violated. 131

Paragraph 2 sets forth the axiom that conflicts of interest must be avoided: ‘‘No Member,
officer, or employee shall engage in any outside business or professional activity or employment
for compensation which is inconsistent or in conflict with the conscientious performance of official
duties.”” The legislative history of this provision states that it ‘‘should be read to prohibit any out-
side activities which could represent a conflict of interest or the appearance of a conflict of inter-
est.”” 132 The Committee has interpreted this paragraph to prohibit compensated employment or
uncompensated positions on boards, commissions, or advisory councils where such service

12918 U.S.C. 431.

130S. Rep. No. 95-49, The ‘‘Nelson Report.”
131714,

132 Jd. (emphasis added).
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could create a conflict with an individual’s Senate duties due to appropriation, oversight, authoriza-
tion, or legislative jurisdiction as a result of Senate duties. 133

A detailed discussion of advisory, officer, and board service for non-Senate organizations is
set forth later in this chapter.

Paragraph 3 delineates the enforcement mechanism for the first two provisions. All officers
and employees (including consultants and part-time employees !34) must report in writing ‘‘any
outside business or professional activity or employment for compensation’’ to their supervisors be-
fore the activity or employment commences and on May 15 of each year thereafter so long as
it continues. The responsibility then rests with the supervisor to ‘‘take such action as he [or she]
considers necessary for the avoidance of conflict of interest or interference with duties to the Sen-
ate.”” Thus, all outside employment or professional activity must be cleared in advance with one’s
supervisor. 135 The Committee will advise against activities that it believes to pose actual conflicts
of interest. Where the appearance of a conflict is presented, the Committee may recommend re-
fraining from engaging in the activity. In most cases involving appearances (but not an actual con-
flict), however, the Committee will defer to the judgment of the relevant supervisor. A supervisor,
within his or her sole discretion, may forbid an outside activity or set conditions upon it to avoid
perceived conflicts. 13¢ The duty to avoid conflicts with official responsibilities and to notify one’s
supervisor whenever the potential for conflict exists pertains to whether or not one’s outside activi-
ties are compensated. 137

With respect to the question of leave time to perform outside employment (including cam-
paign work, and regardless of compensation), it is the Committee’s understanding that the Senate
does not recognize a ‘‘leave of absence’’. The Committee has ruled that it is proper for a Senator
to either reduce the salary or remove the employee from the Senate payroll when the employee
intends to spend additional time on outside activities, over and above accrued leave time or vaca-
tion time (see L.LR. 194). However, in order to receive any level of Senate salary, pay should be
commensurate with actual duties performed for the Senate. An employee may be terminated from
the Senate (without) pay and return at a later date.

133 See Interpretative Ruling No. 342 (December 10, 1980), Interpretative Ruling No. 283 (Sept. 25, 1979). See
also Interpretative Ruling No. 99 (Feb. 16, 1978) (staffer should not serve on the advisory panel of an institute that
retained a registered lobbyist and intended to lobby concerning pending legislation within the jurisdiction of the staffer’s
employing committee).

134 See Interpretative Ruling No. 61 (Sept. 13, 1977).

135 Generally, one’s supervisor is one’s employing Senator or officer. Paragraph 12 of Rule 37 details who super-
vises whom, as follows:

For purposes of this rule—

(a) a Senator or the Vice President is the supervisor of his administrative, clerical, or other assistants;

(b) a Senator who is the chairman of a committee is the supervisor of the professional, clerical, or other assist-
ants to the committee except that minority staff members shall be under the supervision of the ranking minority
Senator on the committee;

(c) a Senator who is a chairman of a subcommittee which has its own staff and financial authorization is
the supervisor of the professional, clerical, or other assistants to the subcommittee except that minority staff
members shall be under the supervision of the ranking minority Senator on the subcommittee;

(d) the President pro tempore is the supervisor of the Secretary of the Senate, Sergeant at Arms and Door-
keeper, the Chaplain, the Legislative Counsel, and the employees of the Office of the Legislative Counsel;
(e) the Secretary of the Senate is the supervisor of the employees of his office;

(f) the Sergeant at Arms and Doorkeeper is the supervisor of the employees of his office;

(g) the Majority and Minority Leaders and the Majority and Minority Whips are the supervisors of the re-
search, clerical, or other assistants assigned to their respective offices;

(h) the Majority Leader is the supervisor of the Secretary for the Majority and the Secretary for the Majority
is the supervisor of the employees of his office; and

(i) the Minority Leader is the supervisor of the Secretary for the Minority and the Secretary for the Minority
is the supervisor of the employees of his office.

136 See Interpretative Ruling No. 33 (June 28, 1977).

137 See Interpretative Ruling No. 308 (Mar. 3, 1980); cf. Interpretative Ruling No. 339 (Sept. 25, 1980).
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Example 1. Subcommittee staffer V works on authorizing legislation for the federal
school lunch program. V is offered a position with a state agency, advising the state on
the implementation of school nutrition programs, funded in part with federal dollars. V
should decline the position as it could lead to an actual conflict with the conscientious
performance of official duties. 138

Example 2. A defense contractor offers to make one of its employees available to the
Committee on Armed Services on a part-time basis, while the individual continues to
work for the contractor. This arrangement could create an actual conflict of interest or
the appearance of a conflict of interest due to the jurisdiction of the committee over mat-
ters of interest to the contractor. The Committee therefore recommends that the offer be
declined. 13°

Example 3. Senator W is writing a book and wishes to hire staffer X as a consultant.
The Senator proposes to retain X on the Senate payroll at the minimum figure established
by the Secretary of the Senate. X will perform services, commensurate with his reduced
salary, in the Member’s office during Senate business hours. Work on the book will be
undertaken during non-Senate business hours. This arrangement is permissible under the
Code of Official Conduct. Senator W is responsible for insuring that work on the book
does not interfere with X’s Senate duties. 140

Example 4. Upon election to the Senate, Senator Y resigns her position as Chairman of
the Board and Chief Executive Officer of the company she founded. The company asks
her if, during the first few months of her Senate service, she can be available to advise
the new CEO on an intermittent basis on matters in the company’s history that may be
within Y’s sole knowledge. Y would not be compensated for this advice, which would
not include current planning decisions for the company, but her continued association
with the company would allow her to exercise certain previously awarded stock options.
This arrangement is permissible under Senate rules. 14!

Example 5. Committee counsel Z is invited to join a local bar association subcommittee
which intends to lobby Z’s Senate committee on pending legislation. To avoid the ap-
pearance of a conflict of interest, Z should refrain. 142

Example 6. Staffer A, a legislative assistant for health, education and labor issues, is
also an officer in the military reserve. Reserve service normally entails one weekend each
month and two weeks active duty each year. Compensation is well within the outside
earned income cap. The employing Senator believes this service will not conflict with
Senate duties. This outside employment does not pose any conflict of interest and is con-
sistent with the Senate Code of Official Conduct. 143 If the staffer’s legislative respon-
sibilities relate to military affairs, a conflict could result should the staffer be assigned
to work on matters related to the military reserves.

Example 7. Staffer B is offered a grant from a university to conduct academic research,
on his own time, on a subject unrelated to his official duties. With the approval of his
supervising Senator, B may accept. 144

Example 8. Staffer M, the computer systems administrator in a Senate personal office
earning less than 120% of GS-15, would like to work outside the Senate for a commer-
cial and political research firm providing computer and hardware services on machines
for the company’s clients. With the supervising Senator’s permission, the staffer may ac-
cept the outside employment where the computer and hardware services will have no re-
lationship to the Senate or Senate business, the work is done on the employee’s own
time, and no use of Senate facilities or funds is involved. In order to be ‘‘related to”’

138 See Interpretative Ruling No. 227 (Jan. 30, 1979). See also examples set forth under discussion of Board Service.

139 See Interpretative Ruling No. 213 (Dec. 22, 1978). See also Senate Rule 38 and Interpretative Ruling 442 (Apr.
15, 1992).

140 See Interpretative Ruling No. 128 (May 12, 1978).

141 See Interpretative Ruling No. 358 (Dec. 17, 1982).

142 See Interpretative Ruling No. 97 (Feb. 8, 1978). See also Interpretative Ruling No. 54 (Aug. 30, 1977) (for
committee professional staffer to serve as Consumer Representative on a local government council which has an interest
in legislation pending before the employing committee would create the appearance of a conflict).

143 See Interpretative Ruling No. 27 (June 7, 1977).

144 See Interpretative Ruling No. 181 (Sept. 29, 1978).
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official duties, work must relate to the subject matter of the employee’s official duties,
not simply to the tools used by the employee to perform those official duties, or to tech-
nical knowledge or skills gained, in part at least, through the staffer’s performance of
official duties.

Legislative Action

Paragraph 4 of Rule 37 prohibits individuals from using their legislative power to advance
their personal financial interests. This provision states: ‘‘No Member, officer, or employee shall
knowingly use his official position to introduce or aid the progress or passage of legislation, a
principal purpose of which is to further only his pecuniary interest, only the pecuniary interest
of his immediate family, or only the pecuniary interest of a limited class of persons or enterprises,
when he, or his immediate family, or enterprises controlled by them, are members of the affected
class.”

The Nelson Committee explained the narrow scope of this provision as follows:

The Committee recognizes that in many cases, legislation advancing through the Senate
will have some impact on the financial situation of a member, officer, and employee.
All tax legislation has such an impact. Ordinarily, however, the impact on an individual’s
holdings is likely to be quite minimal in comparison to the impact of the legislation on
the public and the public interest served . . . Legislation may have a significant financial
effect on a Senator because his holdings are involved, but if the legislation also has a
broad, general impact on his state or the nation, the prohibitions of the paragraph would
not apply.

Thus, for example, if a dairy farmer represented a dairy farming state in the Senate, and
introduced, worked for, and voted for legislation to raise or maintain price supports for
dairy producers, he would not fall under the strictures of this rule. The strong presump-
tion would be that the Member was working for legislation because of the public interest
and the needs of his constituents and that his own financial interest was only incidentally
related . . . [T]he committee intends that a class of people or enterprises sharing a par-
ticular economic interest (i.e. dairy farmers; shoemakers; disabled veterans) would not
be a “‘limited class.”” By ‘‘limited class,”” the Committee means a class which resembles
much more closely the class of people affected by a private bill. Therefore, to return
again to the example of the Senator who was a dairy farmer, he would not be prohibited
from working for legislation to help boost or maintain the price supports of dairy prod-
ucts. If, however, legislation was introduced to purchase a piece of land made up in part
of a piece of his property and in part of pieces of his neighbors’ property, in order to
build a federal project there, the Senator would be foreclosed from working on the legis-
lation.

If the legislation does meet the ‘‘principal purpose’” (and ‘‘limited class’’) standards as
necessary, the Committee intends that the disqualification from involvement with the leg-
islation should be total. 145

Both the ‘‘principal purpose’’ and the ‘‘limited class’ test must be met before the paragraph
precludes a Senator’s involvement in a legislative proposal. As noted, the history states that ‘legis-
lation may benefit a Senator significantly, but if it also has a broad, general impact on his state
or the nation, the prohibitions of the paragraph would not apply.”” In Interpretative Ruling 171
the Committee ruled that a Member’s efforts in supporting tax legislation that would benefit his
wife’s profession if it were passed did not violate this rule since the legislation would have a broad
general impact.

In connection with this rule, the Committee has observed that, ‘‘Those who elect Senators
and Congressmen are entitled to have their elected representatives represent them by voting and
fully participating in all aspects of the legislative process. This representation is carried out with
the understanding that the votes cast by the Senators and Congressmen are predicated on their
perceptions of the public interest and the public good, not on personal pecuniary interest.”’

145S. Rep. No. 9549 at 41-42.
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The Committee has previously ruled under paragraph 4 that ownership of a peanut farm did
not present a conflict of interest in acting upon legislation which would establish peanut allotments
and subsidies (1981 ruling); that a Senator who owned 10 acres of unimproved land on a coastal
barrier island could participate in legislation terminating future Federal subsidies for the develop-
ment of certain undeveloped coastal barrier islands without having a conflict of interest (1982 rul-
ing); that ownership of shares in the manufacturer of defense equipment, held through a mutual
fund, did not present a conflict of interest in dealing with legislation directly affecting the defense
contractor (1993 ruling); that a Senator who owned shares in a company that owned cable stations
could participate in legislation directly affecting cable companies (1990 ruling); that a Senator who
owned a large hog farm operation could participate in committee actions and vote on legislation
affecting hog farming interests (1995 ruling); that a Senator who belonged to a performance rights
organization representing copyright holders could participate in legislative activities affecting li-
censing agents and copyright owners generally (1997 ruling); and that a Senator with tobacco
farming interests could participate in legislative activities on comprehensive tobacco legislation
(1998 ruling).

Example 9. Senator C favors legislation to restore full tax deductibility to business
meals, based on the impact of the legislation on constituents in the food services industry.

C’s spouse owns a restaurant. Since such tax legislation would have a broad, general
impact, Rule 37(4) does not preclude C from co-sponsoring the bill. 146

Example 10. Mary is Senator D’s legislative assistant for agricultural affairs. She also
owns an agriculture related business, Mary’s Dairy, which employs her children and pays
her dividends. Mary may, as a member of the broad economic class of dairy farmers,
work on legislation that will benefit all dairy farmers. 147

Example 11. Senator E, a retired military reservist, may vote on legislation to remove
the limit on military pensions for federal officials. 148

Staff Holdings

Senate Rule 37, paragraph 7, requires committee staff paid at a rate of pay in excess of
$25,000 a year and employed for more than 90 days to divest themselves of any substantial hold-
ings which may be directly affected by the actions of the employing committee, unless the Ethics
Committee after consultation with the employee’s supervisor approves other arrangements. 149 On
occasion, the Select Committee has permitted an employee either to retain specific holdings or
to make arrangements to avoid participation in committee actions which present a conflict of inter-
est or an appearance of a conflict. Under the rule, the Committee may only grant such permission
in writing, after consulting the employee’s supervisor.

Paragraph 10 of Rule 37 restricts the official activities of employees who earn at least 120%
of GS-15 ($99,096 for CY 2002). These individuals may not contact other government agencies
with respect to non-legislative matters affecting their own significant financial interests. An em-
ploying Senator may waive this disqualification by notifying the Select Committee on Ethics, in
writing, that the Senator is aware of the employee’s financial interest, but deems this person’s par-
ticipation necessary nonetheless.

Example 12. F, who has substantial stock holdings in the airline industry, accepts a job
with the Committee on Commerce, Science, and Transportation at a salary of $50,000
a year. Absent written permission of the Select Committee on Ethics (in consultation with
the chairman or ranking member of the committee), F must sell this stock. The decision
as to whether a holding is ‘‘substantial’’ is made on a case-by-case basis.

146 See Interpretative Ruling No. 171 (Sept. 14, 1978).

147 See Interpretative Ruling No. 36 (June 28, 1977).

148 See Interpretative Ruling No. 63 (Sept. 15, 1977).

149 See Interpretative Ruling No. 147 (June 19, 1978); Interpretative Ruling No. 142 (June 6, 1978).
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Example 13. Staffer G, the banking expert on Senator H’s staff, is part owner of a bank
in H’s state. A new banking regulation will adversely affect all the banks in H’s state,
and H wishes G to contact the banking regulators on his behalf to urge reconsideration.
H writes to the Committee on Ethics, stating: ‘‘I authorize my staffer, G, to contact bank-
ing authorities concerning Regulation 123. I understand that G, as part owner of Central
Bank, may benefit if the Regulation is withdrawn. Nonetheless, I waive the application
of Senate Rule 37(10) because G’s expertise in this area makes her participation nec-
essary.”” G is now free to contact the agency.

PROFESSIONAL/FIDUCIARY RESTRICTIONS

Senate Rule 37, paragraph 5(a) has long prohibited every Member, officer, and employee paid
at a rate of pay in excess of $25,000 a year and employed for more than 90 days in a calendar
year from: (1) affiliating with a firm, partnership, association, or corporation for the purpose of
providing professional services for compensation; (2) permitting his or her name to be used by
a firm, partnership, association or corporation which provides professional services for compensa-
tion; or (3) practicing a profession for compensation to any extent during regular office hours of
the employing Senate office. ‘‘Professional services’’ include, but are not limited to, those which
involve a fiduciary relationship. The Committee has ruled that the type of services contemplated
by the drafters of paragraph 5(a) involved a ‘‘duty to outside commercial or business organiza-
tions, which on their face were likely to present conflicts between Senate duties and outside re-
sponsibilities.”” 150

For those making less than 120% of GS-15, paragraph 5(a)(1) limits affiliation with firms
for the purpose of providing professional services. Professional service firms include, but are not
necessarily limited to, firms providing the following services: law, medicine, engineering, architec-
ture, real estate, insurance, and consulting. Paragraph 5(a)(1) restricts, but also contemplates the
possibility of, some professional practice outside office hours or on annual leave time. 15! As long
as the individual avoids affiliating with a firm, Rule 37(5)(a) allows him or her to practice a pro-
fession during off hours. 152 Additionally, if the individual does not affiliate, but instead acts as
a sole practitioner in the capacity of independent contractor, he or she may provide professional
services to a firm itself. 153 As the Committee construes this rule, the individual’s services may
not include work product for the firm’s clients. If the services do include client work product,
the arrangement will be deemed an impermissible affiliation.

Pursuant to the Ethics Reform Act, paragraph 5(b) was added, further prohibiting Senators
and senior employees (those earning at or above 120% of the GS-15 level) from entering into
professional fiduciary relationships. Specifically, the rule bars these persons from: (1) receiving
compensation for affiliating with or being employed by a firm, partnership, association, corpora-
tion, or other entity which provides professional services involving a fiduciary relationship; (2)
permitting their names to be used by any such firm, partnership, association, corporation, or other
entity; (3) receiving compensation for practicing a profession which involves a fiduciary relation-
ship, or (4) receiving compensation for teaching, without the prior notification and approval of
the Ethics Committee.

Thus, in contrast to paragraph 5(a), under paragraph 5(b), a covered individual may not re-
ceive compensation for being employed in any capacity (not just for the purpose of providing pro-
fessional services) by a firm which provides professional services involving a fiduciary relation-
ship. Moreover, paragraph 5(b) prohibits the paid practice of fiduciary professions, even if done

150 Interpretative Ruling No. 359 (Jan. 3, 1983).

151 See Interpretative Ruling No. 233 (Mar. 9, 1979); Interpretative Ruling No. 70 (Sept. 29, 1977).

152 A partnership formed for the purpose of personal investment (e.g., forming a partnership to buy rental property)
and not for the purpose of providing professional services to others for compensation, is not a prohibited affiliation
for purposes of Rule 35.

153 See Interpretative Ruling No. 352 (August 2, 1982).
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as a solo practitioner, entirely on one’s own time. This provision, however, does not prohibit an
individual from being compensated for serving as trustee of a family trust or executor of a family
will. Thus, the Committee has previously approved an individual being compensated as executor
of a relative’s will (See Senate Rule 34 and 5 U.S.C. app. Sec. 109(16) for the definition of rel-
ative.)

’

Neither the rule nor the statute defines ‘‘fiduciary,”” a term generally denoting an obligation
to act in another person’s best interests or for that person’s benefit, or a relationship of trust in
which one relies on the integrity, fidelity, and judgment of another. 154 The professional restrictions
were intended to limit the practice of law, medicine, engineering, architecture, service as a real
estate or insurance agent or consultant, ‘‘and similar types of activities.”’ 155 These provisions re-
flect the belief ‘‘that the practice of a profession usually requires substantial amounts of personal
involvement and time and may also present conflicts of interest or in some cases an appearance
of such conflicts.”” 156 In response to individual inquiries, the Committee has determined that cer-
tain compensated activities are not the type of professional endeavors contemplated by the rule
and therefore, with supervisor approval, may be pursued. These include serving as a political party
official, farming, writing (subject to the honoraria law), transcribing, and race car driving.!57
Moreover, the Committee has noted that difficulties might arise if this rule were applied too lit-
erally with respect to newly elected Members winding up their business affairs. The Committee
has advised such persons to conclude their business responsibilities ‘‘expeditiously and in con-
formity with the spirit and purpose of paragraphs 2 and 5 of Rule 37.”” 158

While some of these provisions restrict payment for professional services, the ban on allowing
one’s name to be used by a specified organization applies regardless of whether the organization
compensates the Member or employee. Federal law at 5 U.S.C. § 501 also provides that a firm,
business, or organization that practices before the Federal Government may not use the name of
a Member of Congress to advertise the business. These limitations accord with rules of the Amer-
ican Bar Association (ABA) prohibiting the facade of retaining a government lawyer’s name in
a firm when the individual is not actively and regularly practicing. 15°

From a practical standpoint, paragraphs 5(b) (covering Senators and staff earning above GS-
15) is somewhat redundant of paragraph 5(a) (covering all those earning more than $25,000). Their
differences and nuances can perhaps best be explained by examples of how they work in various
circumstances.

Thus, while paragraph 5(a) allows individuals paid at a rate of pay in excess of $25,000 in
Senate salary to provide paid professional services on their own time, as long as they do not affil-
iate with a firm to do so, paragraph 5(b) bars individuals earning above GS—15 from being paid
for practicing a profession involving a fiduciary relationship, even as solo practitioners, working
on their own time. Additionally, paragraph 5(a)(1) would allow a Senate employee paid at a rate
of pay in excess of $25,000 in Senate salary to work on the weekend as an accountant (i.e., pro-
viding professional services) for a law firm, as long as he or she was auditing the books of the
firm itself, and not its clients, and was not preparing work product for use in providing services

154 See BLACK’S LAW DICTIONARY 625-26 (6th ed. 1990); House BIPARTISAN TASK FORCE REPORT on
H.R. 3660 (101 Cong., 1st Sess., March 15, 1989), at 16, 135 CONG. REC. H9257.

155S. Rep. No. 95-49, supra note 6, at 43. Accord Interpretative Rulings No. 431 (Feb. 29, 1988) and 166 (Aug.
10, 1978) (affirming that service as a real estate broker is a fiduciary profession); Interpretative Ruling No. 257 (May
14, 1979) (service as a consultant is a fiduciary profession).

156 Jd. See also House Bipartisan Task Force Report, supra note 89, at 14, 135 CONG. REC. H9257.

157 See Interpretative Ruling No. 359 (Jan. 3, 1983); Interpretative Ruling No. 36 (June 28, 1977); Interpretative
Ruling No. 338 (Sept. 23, 1980); Interpretative Ruling No. 93 (Jan. 4, 1978); Interpretative Ruling No. 352 (Aug. 2,
1982).

158 Interpretative Ruling No. 344 (Feb. 16, 1981); see also Interpretative Ruling No. 358 (Dec. 17, 1982)

159 See ABA MODEL RULES OF PROFESSIONAL CONDUCT Rule 7.5(c) (1989); MODEL CODE OF PRO-
FESSIONAL RESPONSIBILITY DR 2-102(B), EC 2-12 (1981).
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to the firm’s clients. Under paragraph 5(b), however, an individual earning above GS-15 in Senate
salary would be barred both from being paid for personally providing professional services to any-
one, and from being employed by a firm providing professional services in any capacity, be it
as a lawyer or a janitor.

Example 14. Staffer I earns $60,000 a year as associate counsel to a committee. He may,
with the concurrence of his employing Senator (and assuming no conflict of interest is
otherwise present), draft wills for pay on the weekends, as a solo practitioner. 100 How-
ever, Staffer / may not join the Jones law firm to provide services to the firm’s clients.

Example 15. Staffer J earns $110,000 a year as general counsel to the same committee.
She may not provide legal services for compensation outside her Senate duties.

Example 16. Staffer K, a non-lawyer, earns $110,000 a year as a committee staff direc-
tor. He is offered an outside job as a part-time employee of a law firm. Although his
responsibilities, advising the firm’s lawyers in his substantive area of expertise, will not
amount to practicing a profession which involves a fiduciary relationship, his employ-
ment in any capacity by a firm which provides professional services involving a fiduciary
relationship is barred under Rule 37(5)(b)(1). Moreover, any outside employment giving
advice in the area of his committee’s jurisdiction would be prohibited under Rule 37(2).

Example 17. Senator L, a former law firm partner, may not be listed on the firm’s letter-
head as ‘‘Of Counsel’’ to the firm, regardless of whether L is compensated for this sta-
tus. 161

Example 18. Staffer M, a former personal injury lawyer, had several cases pending when
she began her Senate employment at an annual salary of $70,000. Her Senate responsibil-
ities are unrelated to personal injury law. With the permission of her employing Senator,
M may, as a sole practitioner, on her own time, complete her work on these cases. Fur-
ther, she may fulfill an agreement made before she left her former firm to share with
the firm that portion of the fees attributable to work done at the firm before she left. 162

Example 19. Committee counsel N, before coming to the Senate, worked on a court case
on a subject of direct concern to his committee. N wishes to take a temporary leave of
absence from his Senate position to return to association with his former law firm for
the sole purpose of arguing the appeal in the case. He would then permanently sever
his ties to the firm. The Committee advises against this arrangement, which creates both
the appearance of a conflict of interest and too great a potential for an actual conflict. 163

Example 20. Staffer O, who earns $30,000 a year as a Senator’s staff assistant, may not
sell real estate on weekends under an arrangement whereby his associate broker’s license
is held by a real estate company because this would be an impermissible affiliation with
the company for the purpose of providing professional services for compensation. 164 He
may, however, allow a real estate firm to hold and display his license for the sole pur-
pose of maintaining that license, as long as he provides no services to, and receives no
benefits from, the firm.!%5 An individual who was a broker and did not affiliate with
anyone could, by his or herself, engage in real estate sales, however.

Example 21. Law partner P is leaving her practice to become counsel to a Senate com-
mittee, at a salary in excess of $25,000 a year. During her employment with the Senate,
she will do no work for the firm and have no interest in fees for services rendered by
the firm in her absence. The firm will remove her name from its letterhead. She would
like to retain, with no further contributions by the firm, her interest in the firm’s pension

160 See Interpretative Ruling No. 304 (Feb. 21, 1980).

161 See Interpretative Ruling No. 145 (June 15, 1978).

162 See Interpretative Ruling No. 233 (Mar. 9, 1979). Care should be taken that such representation does not violate
Federal criminal law (18 U.S.C. 203 & 205) that prohibits Members, officers, and employees from privately representing
others before the Federal Government. See generally discussion on Representing Others Before Federal Agencies.

163 See Interpretative Ruling No. 48 (Aug. 5, 1977). See also Interpretative Ruling No. 275 (July 17, 1979).

164 See Interpretative Ruling No. 166 (Aug. 10, 1978).

165 See Interpretative Ruling No. 431 (Feb. 29, 1988).
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plan. She may accept the job under these circumstances. Maintaining her interest in the
pension plan at her own expense would not constitute a prohibited affiliation. 166

The ¢‘90-Day Affiliation Rule’’ for Employees and Per Diem Employees

In a 1989 ruling involving the case of a regular Senate employee (paid 360 days per year),
the Committee concluded that as used in Rule 37.5, the phrase *‘. . . employed for more than
90 days . . .”” referred to the amount of time an individual is on the Senate payroll rather than
to the number of days the individual actually works. Thus, a Senate employee on the payroll for
more than a 90 day period was prohibited from affiliating with a firm as contemplated in Rule
37.5, even if the individual was a part-time employee who actually worked less than 90 days.

The Committee has considered the application of Senate Rule 37.5 to an individual engaged
by the Senate as a per diem employee. (For further discussion of per diem employee status, see
section on ‘‘Consultant, Per Diem, and Special Government Employees’’ in Chapter Four). In the
case of a per diem employee (who is paid when actually employed), the Committee concluded
that only those days when the employee is actually providing services to the Senate should
be counted for purposes of determining when the employee may have been ‘‘employed for more
than 90 days’’ within the meaning of the Rule. The Committee has further concluded, however,
that because continued employment of an individual affiliated with a firm as contemplated in Rule
37.5 could reflect upon the institution and present an unacceptable potential conflict of interest,
no such employee may be employed in this fashion in consecutive Congresses. For example, dur-
ing the 105th Congress such an employee could provide services to the Senate for 90 days in
calendar year 1997 and 90 days in 1998, but could not continue to provide Senate services in
the 106th Congress. Such employees are subject to all other provisions of the Code of Official
Conduct.

Officer, Board, or Advisory Service

Rule 37(6)(a) bars Members, officers, and employees paid at a rate of pay in excess of
$25,000 a year and employed for more than 90 days in a calendar year from serving as officers
or members of the board of any publicly held or publicly regulated corporation, financial institu-
tion, or business entity. This rule exempts uncompensated service as an officer or board member
of (1) a tax-exempt organization (under section 501(c) of the Internal Revenue Code) 167 and (2)
an institution or organization which is principally available to Members, officers, or employees
of the Senate, or their families.

Paragraph 6(a) additionally permits a Senate individual paid at a rate of pay in excess of
$25,000 a year to serve, with or without compensation, as a member of the board of a corporation,
institution, or other business entity, if (A) the Member, officer, or employee had served continu-
ously as a member of that board for at least two years prior to coming to the Senate, (B) the
amount of time required to perform the service is minimal, and (C) the Member, officer, or em-
ployee is not a member or staffer of any Senate committee which has legislative jurisdiction over
any agency of the Government charged with regulating the activities of the corporation, institution,
or other business entity. Under the later enacted paragraph 6(b), however, any Member, officer,
or employee compensated at or above 120 percent of the GS-15 rate of pay (i.e., $99,096 for

166 See Senate Rule 35, which specifically contemplates that individuals coming to work at the Senate may maintain
their pension benefits with prior employers, provided no further contributions are made on behalf of the individual by
the former employer. See also Interpretative Ruling No. 321 (May 13, 1980) where an individual was coming to work
for the Senate on a temporary basis and was permitted to also retain membership in the firm’s health insurance plan
at the individual’s sole expense. The Committee has closely monitored the period of time during which an employee
may work for the Senate under these conditions. Any individual contemplating employment with the Senate who antici-
pates retaining any relationship with his or her prior employer or firm (other than simply leaving his or her assets
in the firm’s pension plan) should receive advance approval from the Ethics Committee.

167 See also Interpretative Ruling No. 243 (Mar. 29, 1979) (Senator may serve, without compensation, on advisory
board of tax-exempt educational institution).
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CY 2002), may not serve for compensation as an officer or member of the board of any associa-
tion, corporation, or other entity. In addition to these provisions, board (and officer or advisory)
service is governed by paragraphs 1 and 2 of Rule 37, prohibiting the improper use of official
influence for private profit as well as any outside business or professional activity or employment
which is inconsistent or in conflict with the conscientious performance of official duties. 168

Because service on the board of an outside organization involves a fiduciary duty and an
increased potential for an appearance of a conflict, the Committee has advised that, as long as
a Senator remains on such a board, the Senator should refrain from any official action advocating
any proposal of particular benefit to the organization in question because such activities may create
an appearance of a conflict under paragraphs 1 and 2 of Rule 37. The Committee has applied
the provisions of paragraphs 1 and 2 broadly, but has previously found a potential for a conflict
of interest in such situations only where the organization — on whose board of directors a Senator
proposes to take an uncompensated position — receives federal funding from an agency which is
subject to the appropriation or oversight functions of a committee on which the Senator sits or
otherwise has an interest in matters under such committee’s jurisdiction.

Where the position in question is advisory and non-fiduciary in nature, the Committee has
not previously prohibited a Member’s participation on such an advisory body, although the Com-
mittee has restricted staff activities on advisory boards where the entity has legislative interests
in the same topic areas as the employee’s official duties or where federal money is sought, spent,
or administered by the advisory body or the group that it advises. In permitting somewhat greater
latitude to Members serving in a purely advisory role, the Committee has recognized that indi-
vidual Senators are typically the judge of whether an activity creates an appearance of conflict,
and the Committee will not normally interfere with a Senator’s discretion under paragraph 2, ab-
sent an actual conflict.

Senators may also serve as honorary chairpersons of non-profit events so long as such serv-
ice is consistent with Rule 37. In many instances, the Member is asked to assume the role of
guest host or ‘‘honorary chairperson’” of a charity event sponsored by either a non-profit organiza-
tion or by a corporation or other entity whereby the proceeds from the event or a charitable gift
are donated to charitable purposes, such as a charity golf or tennis tournament. The Committee
has previously stated that Senators may serve as honorary chairpersons of charitable events so long
as such service is consistent with Rule 37, paragraphs 1 and 2 (prohibiting the improper use of
official influence for private profit and prohibiting outside business or professional activity which
is inconsistent or in conflict with the conscientious performance of official duties) and so long
as the activity is not performed on Senate time and does not use Senate resources or equipment.

The decision as to whether to lend his or her name to a charitable event as an honorary chair-
person is entirely within the Senator’s discretion. However, the Senate Gifts Rule, Rule 35, states
that a contribution to any charity from a lobbyist or foreign agent based upon the recommendation
of a Member, officer, or employee may be deemed a gift to the Member, officer or employee.
(See the discussion of this topic in Chapter 2, heading ‘‘Other Prohibited Gifts from Lobbyists,
Lobbying Firms, and Foreign Agents’’.) There are exceptions for mass mailings, solicitations di-
rected to a broad range of persons or entities (50 or more prospective donors) and the Member
has no reason to believe that the solicitation is targeted specifically at lobbyists or foreign agents,
and payments in lieu of honoraria made by a lobbyist or foreign agent to a charity not maintained
or controlled by the Member if the payment is reported under Senate Rule 35.

Often a Member who serves in an honorary capacity for a charity event will be asked by
the event organizers to allow his or her name to appear on the letterhead used to solicit donations,
or to allow the Member’s name to be used in the actual solicitation, or to make a personal appeal
on behalf of the charity at the fundraising event. The Committee has previously determined that

168 See S. Rep. No. 95-49, supra note 6, at 44.
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a Member who does nothing more than allow his or her name to appear on a fundraising letterhead
as honorary chair or host has not solicited a contribution from anyone, but that a Member does
make a solicitation when he or she signs the fundraising letter or allows his or her name to appear
in the body of the fundraising letter as supporting or endorsing the fundraising effort. A Member
who makes a personal appeal at a charitable fundraiser would clearly be making a solicitation for
charitable contributions.

For information on the use of the Senate Official Letterhead