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THE NURSING HOME INITIATIVE: A TWO-
YEAR PROGRESS REPORT

THURSDAY, SEPTEMBER 28, 2000

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,

Washington, DC.
The committee met, pursuant to notice, at 8:32 a.m., in room

562, Dirksen Senate Office Building, Hon. Chuck Grassley, (Chair-
man of the Committee) presiding.

Present: Senators Grassley, Breaux, and Kohl.

OPENING STATEMENT OF SENATOR CHUCK GRASSLEY,
CHAIRMAN

The CHAIRMAN. I thank everybody for coming early to accommo-
date Senator Breaux and my conflict that would have come at 10
because of the Finance Committee meeting, and that is why we are
getting started extra early.

And I want to say that this is a continuation of our evaluation
of the implementation of the Nursing Home Initiative and this was
announced 2 years ago in the summer of 1998. During that early
time, at least in part in response to hearings scheduled by this
committee, the administration announced a Nursing Home Initia-
tive designed to improve enforcement of the standard of care of
nursing home residents required under the Nursing Home Reformu
Act of 1987.

For the past 3 years, this committee has engaged in trying to
make sure that the Health Care Financing Administration and the
state survey agencies effectively carry out this initiative and, con-
sequently, enforce the standards of care requirements for nursing
homes that were required under that act 13 years ago. Our work-
ing assumption has been that effective enforcement of the act will
lead to improvement of quality of care for residents.

Today we will hear that although some successes have been
achieved, much remains. We still have problems. So it is also clear
from testimony today that sustained efforts from the Health Care
Financing Administration and the next administration will be es-
sential if the Nursing Home Initiative is to be successful. I hope
that we will be able to turn a corner on improving quality of care
in nursing homes with sustained efforts from the Health Care Fi-
nancing Administration and from the states.

Enforcement is one of the keys. We also hope to hear suggestions
for other ways care in nursing home facilities might be improved,
in addition to improvements in enforcement of the Nursing Home
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Reform Act, that we and HCFA can consider as we continue our
efforts to assure quality of care in the nursing homes.

When it becomes too difficult for families and friends to help
loved ones manage at home, even with home- and community-
based services, it becomes clear that a reliable, trustworthy, local
nursing home is a critical community resource. We rely on the
many good-hearted and dedicated people working in nursing homes
to provide this valuable care for our loved ones.

In turn, we rely upon state survey agencies to assure us, the
Congress and the public, that high quality care is being provided.

Concerns have been raised about the work of state agencies. We
will hear today that state agencies are not able to live up to their
obligations to survey every nursing home on an average of every
12 months. We will hear that they are unable to carry out the
Nursing Home Initiative that requires complaints to be inves-
tigated within 10 days. We heard in July at the committee's hear-
ing on nursing home staffing that the staffing numbers, generally
accepted by survey agencies from nursing home administrators, are
so unreliable that researchers choose other methods to assess staff-
ing levels.

We will hear today additional reasons to question the reliability
of the information gathered by state surveyors, ranging from alle-
gations of bribery in Oklahoma to allegations that claims defi-
ciencies in a state audit were inappropriately removed from inspec-
tion reports.

I firmly believe that when nursing home operators comply with
the standards required by the Nursing Home Reform Act, vulner-
able nursing home residents can receive appropriate services in a
caring environment. Two years ago at our hearing on quality of
care, and that involved California nursing homes, we heard that all
too often, nursing home operators were not complying with the law.

Last year at a hearing held by this committee on the status of
the administration's Nursing Home Initiative, we heard about ef-
forts on the state, Federal and nursing home level to improve care.
I hope to see measurable results and improvement in quality of
care resulting from these activities but we have no faith in the va-
lidity of the data used to describe the level of quality being pro-
vided unless the state agencies do their job well

Today we will hear about the continued challenges that face the
state agencies. We will hear also about the progress that is being
made. I hope that the next time we meet on this, and that is obvi-
ously going to be sometime after the new Congress convenes, we
will have valid, credible data to measure the effectiveness of im-
proved enforcement activities at the Federal and state levels.

Now Senator Breaux and then Senator Kohl.
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STATEMENT OF SENATOR JOHN BREAUX
Senator BREAux. Thank you very much, Mr. Chairman. Once

again you have shown your diligence in assuring that Congress and
in particular, this committee looks at something that is as impor-
tant as the conditions of our Nation's nursing homes and what is
happening to them.

This is, they tell me, the 19th hearing of the Aging Committee
and once again we are working on Iowa farm time by being here
at the crack of dawn. When most members of the Senate are not
even awake, we are once again having a hearing, showing your
dedication and determination in pursuing these matters and it is
to be commended. We are a good example that some things happen
in Congress before noon, and in this case quite a bit before noon.
So I am pleased to be here.

The CHAIRMAN. Now we will hear from another person with a
Midwestern work ethic. Senator Kohl.

STATEMENT OF SENATOR HERB KOHL
Senator KoHL. We all know why Senator Breaux is such a good

politician, he gets elected and reelected so often.
We thank you, Mr. Chairman. We are pleased that you convened

this hearing to look at the 2-year status of the administration's
Nursing Home i tve. We have worked diligently over the past
several years to make sure that this initiative is properly imple-
mented and I believe our Nation's seniors are better protected be-
cause of the strong oversight of this committee under your chair-
manship.

Let me say that I believe that the vast majority of nursing homes
in my own State of Wisconsin are dedicated, professional and com-
passionate, but even one instance of neglect or abuse, of course, is
one too many.

As you will recall, 2 years ago we heard terrible stories of mal-
nutrition, dehydration and inattention to bed sores in too many of
our Nation's nursing homes. We said at that time that what this
amounted to was state-sanctioned elder abuse. Federal funds were
going to nursing homes where older Americans were being harmed,
shamed and even starved.

Of course, that is not acceptable. Our parents and our grand-
parents made this country what it is today and they deserve to live
their days as long as they live with dignity and are entitled to the
highest quality care.

I was pleased that the administration took this issue very seri-
ously and announced the comprehensive Nursing Home Initiative
to improve the quality of nursing home care. It appears we are
making some good progress in improving the survey process, the
complaint resolution process and the enforcement process, but
clearly we still have a great deal of work to do. We need to make
sure that states have the tools and the funding they need to do
their jobs, that inspections are thorough and effective, and that vio-
lations are swiftly punished. And we also need to finally address
the issue of inadequate staffing in a comprehensive way. We in
Congress have the obligation to make sure that HCFA and the
states see these reforms through. Our elderly and disabled patients
are depending on us.
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So I look forward to learning more today about the successes of
the Nursing Home Initiative, as well as what work still needs to
be done. Again I thank you, Mr. Chairman, for holding this impor-
tant hearing.

The CHARMAN. Thank you, Senator Kohl.
Now I am going to go to Senator Bond before I introduce three

of the four people who are here because Senator Bond is going to
introduce the elected official from his state. Senator Bond.

STATEMENT OF SENATOR CHRISTOPHER BOND
Senator BOND. Thank you very much, Mr. Chairman and Senator

Breaux, Senator Kohl. I would explain to Senator Breaux that back
in the heartland, this is time for the mid-morning coffee break.
This is not early morning. As a matter of fact, that is one of the
good reasons why some of us from the heartland prefer this job,
with late mornings, indoor work and no heavy lifting.

Senator BREAUX. In New Orleans it is Blood Mary time.
Senator BOND. That is what they tell me. We even send some

folks down there occasionally who have told me that is how it
works.

But speaking of heavy lifting, I want to thank the Committee on
Aging and you, Mr. Chairman, Senator Breaux and Senator Kohl,
for your consistent efforts on behalf of nursing home residents and
their families across the country. The Aging Committee, with the
valuable assistance of the General Accounting Office, particularly
the efforts of Dr. Scanlon and Ms. Allen, have focused considerable
attention in recent years on the need to improve care in our nurs-
ing homes.

The series of reports requested by Chairman Grassley and issued
by the GAO since 1997 have exposed serious qualty of care prob-
lems in our nursing homes. The problems are widespread and I am
very sorry to say no state is excluded.

I began to focus my efforts and attention on these problems last
fall when a GAO report made an example of Missouri state survey-
ors who failed to identify serious deficiencies during their inspec-
tions. Today we are going to hear from the GAO that over 25 per-
cent of Missouri nursing homes are cited for deficiencies involving
actual harm to their residents. This is extremely troublesome and,
sad to say,'no longer unanticipated.

Over the past year and a half, my office has received letters and
e-mail regularly from Missourians who are concerned about the
treatment, or perhaps we should say the lack of adequate treat-
ment and care that their loved ones endure in some nursing homes.

Last November I sat down in St. Louis with several of these folks
and let me tell you, the stories they told and the pictures they
showed me were truly frightening. When confronted with open bed
sores, dehydration, malnutrition, the indignity of lying in urine-
soaked clothing, all failures in care on the most basic levels, you
just cannot turn a blind eye. These suffering families let us know
that somebody had clearly fallen down on the job.

This morning we will hear from a good friend, Missouri state
auditor Claire McCaskill, who can provide some valuable insight
about Missouri's nursing home inspection system. Claire and I
share a common interest in getting a handle on how good or bad
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the quality of care is in Missouri nursing homes. And frankly, as
Senator Kohl mentioned, we know there are some good homes. We
know there are some homes that really need major corrections, if
not more drastic action. And the important thing is that we know
that we are going to distinguish those so that the family members
can be assured that their loved ones are getting the proper care.

I was pleased when Claire McCaskill informed us last spring
that she was auditing the Missouri Division of Aging, the agency
tasked with inspecting nursing homes in Missouri. Unfortunately,
her comprehensive audit did not paint a pretty picture. As I said
when Claire released her findings, this audit conjured up the worst
nightmares of every family that has entrusted the care of their
loved ones to a nursing home.

I thank Ms. McCaskill for traveling to Washington to share her
findings with the Aging Committee today and I am very happy to
welcome her, to present and introduce her to the committee.

We clearly need more and better oversight from the states and
from Washington in order to improve the quality of nursing homes.
It is common knowledge that a few bad apples may spoil the bunch
but the GAO's report shows that even some apparently good apples
may indeed be rotten to the core.

In fact, we will hear about a nursing home in Missouri that had
numerous violations wiped clean from its slate after the nursing
home protested about the survey results to the Division of Aging.
Apparently some whistle-blowers came forth and suggested that
something was fishy about this turn of events. They started out
with 71 pages of violations. They sent it in to the office and lo and
behold, all 71 pages disappeared. No problems. Now that might be
a trick that Penn and Teller could pull off but you kind of wonder
how a state agency can pull that off.

I am very deeply concerned that we may have a systemic prob-
lem in Missouri and we cannot allow it to continue to fester.

Chairman Grassley, I applaud the continued hard work of your
committee and thank you very much for inviting me here today to
be able to present to you the state auditor of Missouri, Claire
McCaskill.

The CHAIMAN. Thank you, Senator Bond.
I am going to introduce the other three people on the panel and

then we will go from Dr. Scanlon to Mr. Hash to Auditor McCaskill
and then to Ms. Benner, in that order for your testimony, and then
when the whole panel is done, we will have questions.

Remember that your full statements will be included in the
record. You will not have to ask for that to be done. We will keep
the record open for 2 weeks to accommodate others who wish to
contribute to the members or members who have questions to ask
in writing.

Our first witness will be Dr. Bill Scanlon, Director of Health Fi-
nancing and Systems Issues at the General Accounting Office. Dr.
Scanlon and his team have been keeping an eye on the implemen-
tation of the enforcement of these regulations for a number of
years. Today he will focus on evaluating the quality of survey and
complaint investigation work done by state survey agencies which
have responsibility for enforcing regulations. And we on this com-
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mittee, on both sides of the aisle, feel very good about the leader-
ship of Dr. Scanlon in this area.

We also have another person who comes regularly before our
committee, Mike Hash, Deputy Administrator of the Health Care
Financing Administration. He will be our second speaker, giving us
an update on HCFA's implementation of the Nursing Home Initia-
tive. He will provide us with his assessment of its impact on im-
proving the quality of care in the nation's nursing homes and we
expect to hear from him about how HCFA intends to address weak-
nesses in the programs.

We have had the good fortune of working closely with HCFA, our
committee and that agency, in the sense that monthly and now
quarterly, they have been reporting to us and letting us critique
some of their oversight of state agencies and we appreciate that
sort of on-going dialog.

And then we will hear from Carol Benner, last. Since 1989 she
has served as the Director of the Office of Health Care Quality in
the Maryland Department of Health and Mental Hygiene. Today
she will represent the Association of Health Facility Survey Agen-
cies, the professional association of the state agencies responsible
for surveying nursing homes.

Dr. Scanlon.

STATEMENT OF WILLIAM SCANLON, PH.D., DIRECTOR,
HEALTH CARE FINANCING AND PUBLIC HEALTH ISSUES,
U.S. GENERAL ACCOUNTING OFFICE, WASHINGTON, DC
Dr. SCANLON. Thank you very much, Mr. Chairman and mem-

bers of the committee. I am very pleased to be here today as you
continue to focus on the critical question of how we can protect and
assure quality for the very vulnerable population of senior citizens
and disabled persons that reside in nursing homes.

Your request to us almost 3 years ago that we investigate allega-
tions of seriously deficient care that potentially contributed to the
deaths of residents turned the spotlight on a very regrettable situa-
tion. That is, too many nursing homes are identified each year as
having harmed residents and even worse, some of these homes
have done so year after year. While these repeat offender homes
comprise a minority, the numbers are unacceptably high-more
than 2,000 homes with more than 200,000 residents.

Exposing the problem was essential. As I said at the first hear-
ing on nursing home quality that you had in July 1998, as we were
beginning our investigation in California, I expected we would not
find the allegations to be true. Regrettably, I was wrong. We con-
firmed that serious problems existed not only with the care homes
provided but also with our Federal and state quality assurance ef-
forts. These weaknesses in oversight allowed serious deficiencies to
go undetected and too often allowed identified deficiencies to be
corrected only temporarily.

At that first hearing and the ones that followed, we have made
many recommendations aimed at improving the detection of serious
care deficiencies, improving states' efforts to investigate com-
plaints, and putting more teeth in Federal enforcement policies.

In response to these recommendations and to its own review of
the problem, the administration launched a series of initiatives
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that we are considering today. I expect Mr. Hash will describe
these in more detail.

What I would like to do today is talk about a report that is being
released that we have prepared at your request to monitor the im-
plementation of these efforts. I would like to give you a few high-
lights from that report.

A critical first step in our mind was improving the annual sur-
vey's ability to detect serious care deficiencies in each state. HCFA
has provided new instructions for surveyors to introduce more rigor
in reviewing key areas, like dehydration, malnutrition and pres-
sure sores. HCFA has also required states to inspect 10 percent of
homes during their off-hours, to reduce homes' ability to predict the
timing of surveyors' visits and give surveyors a truer picture of a
home's condition on a typical day.

Our analysis of the survey results from the most recent surveys
showed that more deficiencies are being detected. Nationally, a
slightly higher proportion of homes was cited for serious care defi-
ciencies after the initiatives were put in place. You can see these
results on page 7 of our written statement.

In addition, there was a modest decrease in the variation across
states in the proportion of homes cited for serious deficiencies.
However, wide variation still persists, with 11 percent of homes
being cited in Maine and 58 percent of homes being cited in Wash-
ington State. A gap of this size suggests that there is not enough
consistency in how states cite and classify care deficiencies. Achiev-
ing greater consistency would provide us new confidence that the
surveys were working more effectively in identifying deficient care.
We could then focus with more confidence on our real goal, which
is to see the incidence of deficiencies decline.

Initiatives have also made progress in the handling of complaints
which, in the past, was an area where there was virtually no Fed-
eral oversight. In some cases states were taking many weeks or
months to investigate allegations of serious harm to residents or
potentially life-threatening situations. Now all complaints alleging
actual harm are to be investigated within 10 days. Although states
have not been able to meet the 10-day timeframe 100 percent of
the time, they have made improvements in the process of expedit-
ing complaint investigations. Enhancements made by states we vis-
ited include increases in surveyor staff, improvements in
classifying complaints, and an upgrade of information systems to
ensure that complaints do not fall through the cracks.

Creating incentives to ensure that deficiencies, once found, are
permanently corrected is a third key area addressed by the initia-
tives. A new policy requires that homes found on successive sur-
veys to have harmed residents be sanctioned immediately has been
in effect this year. This contrasts with the prior practice of allowing
homes a grace period to take corrective actions before a sanction
would take effect. For all practical purposes, the old practice re-
sulted in repeat offender homes almost never being sanctioned.

Early indications from some states are that their referrals of
homes to HCFA for sanctions are on the rise. Hopefully this will
have the deterrent effect we want and the incidence of homes cy-
cling in and out of compliance will decline.
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Overall, we find that HCFA and the states are in a period of
transition. Many of the new policies and practices have only re-
cently been instituted. Time is needed for them to take hold and
their effects to be measured. Further refinements are needed to im-
prove surveyors' effectiveness in identifying deficiencies, to ensure
that complaints are dealt with promptly, and to determine that en-
forcement is effective.

States continue to struggle with staffing constraints, information
system inadequacies and tradeoffs in trying to complete all the
tasks assigned them. HCFA continues to refine the policies and
guidance provided to the states and to improve the management
process to better assist and oversee them. It has also taken positive
steps to achieve greater consistency in how its regional offices con-
duct their mandates. It is too early, though, to tell how their suc-
cess will be; but organizationally, these steps seem to be in the
right direction.

Let me end by noting that for the time being, we must be mind-
ful of the fact that the prevalence of poor care has not declined. As
that is our goal, we must remain concerned that the implementa-
tion of all these initiatives be completed and that they be carefully
examined to assess their effectiveness and need for modification.

The committee's steadfast attention is, in this case, essential.
Nursing home residents are not effective consumers, able to voice
their concerns and complaints. They need assistance, the kind of
assistance that you provided in exposing this problem. Keeping it
in the spotlight is critical, for we do not want it to become hidden,
as it was before you began your work. We will be pleased to con-
tinue assisting the committee and the Congress, as needed, to as-
sess progress on these issues.

Mr. Chairman and members of the committee, I would be happy
to answer any questions that you may have. Thank you.

[The prepared statement of Dr. Scanlon follows:]



9

United States General Accounting Office

; GAO TestimonyG OBefore the Special Committee on Aging,
United States Senate

For Release on Delivery
Expected at 8.30 aSD
Thursday, Sept. 28, 2000 NURSING HOMES

Success of Quality
Initiatives Requires
Sustained Federal and
State Commitment
Statement of William J. Scanlon, Director
Health Financing and Public Health Issues
Health, Education, and Human Services Division

'.ITHESG A',
GAO/T-HEHS-00-209



10

Mr. Chairman and Members of the Committee:

I am pleased to be here today as you discuss quality of care in the nation's 17,000 nursing
homes for their 1.6 million residents. The federal government has a major stake in
ensuring nursing home care quality and will have paid homes an estimated $39 billion in
fiscal year 2000. Over 2 years ago, this Committee held a hearing to discuss nursing
home care in California. Troubled by our findings of poor care in the state's homes and
weak oversight by the Health Care Financing Administration (HCFA) and the state
oversight agency,' the Committee held additional hearings on nursing home care and
oversight nationwide. These hearings prompted the Administration to announce a series
of nursing home quality initiatives and the states to initiate greater oversight activity. In
our reports and testimony since July 1998, we identified the following key weaknesses:

* State surveyors-the professional staff in state agencies who inspect nursing
homes-understated the extent of serious care problems, which are those technically
classified as causing "actual harm" to residents and those placing residents' health,
safety, or lives in "immediate jeopardy." The understatement problem reflected
procedural weaknesses in the states' performance of surveys, or inspections, of the
homes and the predictable timing of these surveys.

* Complaints by residents, family members, or facility staff alleging harm to residents
remained uninvestigated for weeks or months.

* When serious deficiencies were identified, federal and state enforcement policies did
not ensure that the deficiencies were addressed and remained corrected.

* Federal mechanisms for overseeing state monitoring of nursing home quality were
limited in their scope and effectiveness.

In providing you information today on the status of federal and state efforts to ensure
improvements in nursing home quality since the identification of these weaknesses and
introduction of the quality initiatives, my remarks will focus on (1) progress in improving
the detection of quality problems during annual surveys, (2) how the prevalence of
identified problems has changed, (3) the status of efforts to strengthen states' complaint
investigation processes and federal enforcement policies, and (4) additional activities
occurring at the federal level to improve oversight of states' quality assurance activities.
These remarks are based on a report we are issuing today that addresses these issues in
more detail!

Overall, the series of federal quality initiatives begun 2 years ago has produced a range of
nursing home oversight activities that need continued federal and state commitment to

GAOiT-HEHS-00-209

'Califorria Nursume Homes: Care Problems Persist Despite Federal and State Oversight (GAo/HEHs-98-202,
July 27, 1998)

Nursing Homes: Sustahed Efforts Are Essential to Realize Potential of the Qualitv fitatives (GAOHEHS
O0-197).
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reach their full potential. Certain of the federal initiatives seek to strengthen the rigor
with which states conduct their required annual surveys of nursing homes. Others focus
on the timeliness and reporting of complaint investigations and the use of management
information to guide federal and state oversight efforts. The states are in a period of
transition with regard to the implementation of these initiatives, partly because HCFA is
phasing them in and partly because states did not begin their efforts from a common
starting point. HCFA's efforts toward improving the oversight of states' quality
assurance activities have begun but are unfinished or need refinement.

The results from states' recent standard surveys provide a picture of federal and state
efforts in progress. On average, a slightly higher proportion of homes were cited
nationwide for actual harm and immediate jeopardy deficiencies on their most recent
survey than were cited during the previous survey cycle. While it was expected that
more deficiencies would be identified owing to the increased rigor in nursing home
inspections, the survey results could also suggest that nursing homes may not have made
sufficient strides to measurably improve residents' quality of care. The results also show
a wide variation across states in the proportion of homes with identified serious care
deficiencies. While these proportions are expected to vary somewhat from one state to
another, the wide range may reflect the extent to which the inspection of homes is
inconsistent across states. In our view, the full potential of the nursing home initiatives
to improve quality will more likely be realized if greater uniformity in the oversight
process can be achieved.

BACKGROUND

Oversight of nursing homes is a shared federal and state responsibility. On the basis of
St^a.t^t re-q *--re.ts THCA dfnss'tanda din -- i "ang home mu -t 1.ev 0
participate in the Medicare and Medicaid programs and contracts with states to certify
that homes meet these standards through annual inspections and complaint
investigations. The 'annual" inspection, called a survey, which must be conducted on
average every 12 months and no less than every 15 months at each home, entails a team
of state surveyors spending several days in the home to determine whether care and
services meet the assessed needs of the residents. HCFA establishes specific protocols,
or investigative procedures, for state surveyors to use in conducting these
comprehensive surveys. In contrast, complaint investigations, also conducted by state
surveyors within certain federal guidelines and time frames, typically target a single area
in response to a complaint filed against a home by a resident, the resident's family or
friends, or nursing home employees. Quality-of-care problems identified during either
standard surveys or complaint investigations are classified in 1 of 12 categories
according to their scope (the number of residents potentially or actually affected) and
their severity (potential for or occurrence of harm to residents).

Ensuring that documented deficiencies are corrected is likewise a shared responsibility.
HCFA is responsible for enforcement actions involving homes with Medicare
certification-about 86 percent of all homes. States are responsible for enforcing
standards in homes with Medicaid-only certification-about 14 percent of the total.
Enforcement actions can involve, among other things, requiring corrective action plans,

GAO/T-BEHS-OO-2092
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monetary fines, denying the home Medicare and Medicaid payments until corrections are
in place, and, ultimately, terminating the home from participation in these programs.
Sanctions are imposed by HCFA on the basis of state referrals. States may also use their
state licensure authority to impose state sanctions.

HCFA is also responsible for overseeing each state survey agency's performance in
ensuring quality of care in its nursing homes. One of its primary oversight tools is the
federal monitoring survey, which is requited annually for at least 5 percent of the
nation's Medicare- and Medicaid-certified nursing homes. HCFA also maintains a central
database-the On-Line Survey, Certification, and Reporting (OSCAR) System-that
compiles, among other information, the results of every state survey conducted on
Medicare- and Medicaid-certified facilities nationwide.

IMPROVEMENTS MADE IN
ANNUAL SURVEY METHODS

Federal initiatives were introduced to strengthen the rigor with which states conduct
required annual surveys of nursing homes. The states we visited have begun to use the
new methods introduced by the initiatives to spot serious (actual harm and immediate
jeopardy) deficiencies when conducting surveys,' but HCFA is still developing important
additional steps, some of which will not be introduced until 2002 or 2003. HCFA and the
states have also attempted to address problems with the predictable timing of the
surveys, but improvements made have been modest at best.

Improvements Made in
Standard Survey Methodologv

In our prior work, we found that surveyors often missed significant care problems-such
as pressure sores, malnutrition, and dehydration-because the methods they used to
select a sample of a home's residents for review lacked sufficient rigor. To select the
sample, surveyors rely on information from prior surveys, a facility-prepared census of
residents grouped by medical condition, and observations of residents made during an
initial tour of the home. Certain HCFA initiatives effective July 1999 were intended to
introduce greater objectivity in the sample selection process. Under these initiatives,
state survey agencies are instructed to use 'quality indicators' to guide their decisions on
where to focus their investigative efforts. Quality indicators are essentially numeric
warning signs that flag the prevalence of care problems, such as greater-than-expected
instances of weight loss, dehydration, or pressure sores. These outcome measures
enable surveyors to rank the facility against other nursing homes in the state and the
nation on 24 care dimensions. In selecting a sample of residents for review, surveyors
use information developed from the quality indicators, which they later supplement with
personal observations.

'In addition to visiting Califonia, Missouri, Washington, and Tennessee, we contacted officials in Maryland
and Michigan, two states in which we had conducted reviews previously.

3 GAO/T-HIEHS0209
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In conjunction with the use of quality indicators, HCFA also instructed surveyors to
begin using a new set of investigative protocols, or procedural instructions, intended to
make the facility inspections more thorough and more uniform, thus reducing the
variation in the conduct of surveys within and across states. However, HCFA's new
guidance on the use of quality indicators and protocols does not address all of the
identified weaknesses in the survey methodology. HCFA needs to ensure the reliability
of the data on which the quality indicators are based, because the data are self-reported
by the nursing homes and are not independently verified. Also, in our view, the size of
the sample of resident cases reviewed may not be sufficient to establish the prevalence
of certain identified problems. HCFA plans to introduce additional survey methodology
guidance in 2002 or 2003.

Efforts to Reduce Predictability
in the Timing of Standard
Surveys Have Been Modest

Surveyors can also miss care problems during the standard surveys when the timing of
these visits is predictable, allowing facilities time to present themselves at inspection in
ways that do not represent the home's normal routines or care practices. To address the
predictability problem, HCFA required states to start at least 10 percent of standard
surveys outside normal workday hours-either early morning, evening, or on
weekends-beginning January 1, 1999. HCFA also instructed the states to avoid, if
possible, scheduling a home's survey for the same month as the one in which the home's
previous standard survey was conducted.

HCFA's tracking of states' progress in implementing the off-hour survey requirement has
not been timely. Although tie agency instructed states to begin the on-hour initiative in
January 1999, it did not modify its national OSCAR database to enable identifying such
surveys until 8 months later, in August 1999, and did not instruct the states to enter the
data on such surveys until February 2000. It was another 6 months, in August 2000,
before HCFA began contacting those states that fell short of meeting the 10-percent
requirement to elicit improved performance.

Our analysis of successive standard surveys shows that many homes in the six states we
reviewed continued to have their annual inspection within a short time from the
anniversary of their previous inspection or at the end of the maximum allowedl5-month
period between consecutive surveys. Both circumstances allow a home to anticipate
when their survey will occur. (See table 1.)

4AO/T-HEHSM-2094
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Table 1: Predictability of Surveys

State Number of Percentage Percentage Percentage Total
homes surveyed surveyed 14- surveyed 15- percentage

within 15 15 months 16 months of .
days of after previous after surveys

anniversary survey previous considered
of previous survey predictable

survey
Califomia 1 ,301 8.0 31.4 16.0 64.4
Maryland 243 4.9 14.8 9.0 28.7
Michigan 434 14.0 14.3 9.9 38.2

Missouri 476 11.1 13.9 88 33.8

Tennessee 351 56.1 0 0 66.1
Washington 278 16.1 17.6 1.0 33.7

Note: Data were extracted from OSCAR in August 2000. Homes not showing a prior survey date were not
included in this analysis.

Over half the surveys in Tennessee were conducted within 15 days of the anniversary of
the previous standard survey.' In California and Maryland, where a large share of the
surveys occurred late in the 15-month cycle, officials explained that an increased
emphasis on conducting complaint investigations more promptly drew on the same
surveyor staff who perform the annual surveys, which resulted in postponing many of
the surveys until as late as possible.

In our view, the off-hour scheduling of surveys is too limited a step to effectively restrict
homes' opportunities to prepare for their annual inspection. As we recommended in our
July 1998 report, the predictability problem could be mitigated by segmenting the
surveys into more than one visit. Currently, surveys are comprehensive reviews that can
last several days and entail examining not only a home's compliance with resident care
standards but also with administrative and housekeeping standards. Dividing the survey
into segments performed over several visits, particularly for those homes with a history
of serious deficiencies, would increase the presence of surveyors in these homes and
provide an opportunity for surveyors to initiate broader reviews when warranted. With a
segmented set of inspections, homes would not be able to relax their efforts to provide
quality care because they could no longer rely on the likelihood of the next surveyor's
visit being 12 to 15 months away.

'Until recently, Tennessee law limited the annual inspection time frame to 12 months. In May 2000,
Tennessee modified this law to permit nursing homes to be surveyed at a maximum interval of 16 months

GAO/r-HEHS-W209



15

INCREASE IN IDENTIFtED DEFICIENCIES
DIFFICULT TO INTERPRET

In reviewing the identification of actual harm and immediate jeopardy deficiencies, we
conducted an analysis of homes cited for these deficiencies in the periods before and
after the introduction of the quality initiatives. We found the following:

* Overall, the proportion of homes with documented actual harm and immediate
jeopardy deficiencies increased marginally, although some states experienced a
decrease in the number of homes with these deficiencies.

* The variation across states in the share of homes cited for actual harm and immediate
jeopardy deficiencies after the introduction of the initiatives remained wide-ranging
from under 11 percent of homes in Maine to 58 percent of homes in Washington-but
narrowed slightly from the period before the initiatives.

These results suggest that states may have become more rigorous in their identification
and classification of serious deficiencies. The results could also indicate that,
nationwide, the volume of such deficiencies may have increased slightly, which may be
attributable in part to reported facility staff shortages during this time period. With
regard to the variation in the shares of homes cited for serious deficiencies, the
expectation is that, as the performance of standard surveys becomes more consistent
across states, differences in results will shrink (See table 2.)

GAO/T-HEHS-00-2096
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Table 2: Percentage of Homes With Actual Harm and Immediate JeoDardv
Deficiencies Before and After lmnlementation of the Quality Initiatives

| Percentage of home with actual harm
I| and immediate jeopardy deficlencies a

Number of homes I Before Initlatlves I After Initiatives Percentage point
surveyed- (1/97 to 7/98) (1/99 to 7/00) difference

_ (1/99 to 7/00) | [

C._.. ___ 229_ l
M.Whudl 188 1.0 I

16.1

tt3-

10.0

9.6
8.9
7.8
7.7
7.6

72
6aS

1.7

31.0
13.0

42D9
24.0
122
40S
12.7

717
24a8 31.6

8.4

25.721.0

282

402

202

28.2

296. |

6.6

4.7

0.1

2.7
2.2

1.4
13~0T
0.6

0.0

-10.l

746 1 36.3 21.7 - -14.6
22.71 -168
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State

Ne JeY

Oklahoma

253
606
353
409

32a'
157
541

144
b51

364
ID6

Mhtoi'

504

56G

1.3010

l-e I I

112' _

428 I

1Twelve states and the District of Columbia were excluded from this analysis because they had fewer than
100 homes surveyed since January 1999.

'The number of homes cited in this state for the 1999-2000 period differed by 10 percent or more from the
number documented for the prior period In part, these differences are explained by the fact that some
states have still not recorded the results of a home's most recent survey in OSCAR

a.u
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¶Although our work in Missouri focused on the agency that is responsible for surveyiig norhospital-basednursing homes, the state's number of homes shown in this table also includes hospital-based facilities.

In July 2000, HCFA released a report indicating a direct relationship between low nursing
home staffing levels and poor quality of care.d While recruiting and retaining staff have
been long-standing concerns, state officials and nursing home surveyors we interviewed
recently believe the problem has become acute and has directly affected the quality of
care provided to nursing home residents. Reasons cited for the growing staffing
problems include a highly competitive job market resulting from a robust economy
combined with lower wages and benefits for nurse's aides compared with other health
and non-health sector opportunities, and increased demand for staff from alternatives to
nursing homes, such as assisted living facilities.' We identified 16 states that have
increased their Medicaid payments to supplement nursing home staff wages and benefits
by a specific amount'

COMPLAINT AND ENFORCEMENT
PROCESSES ARE iMPROVING. BUT MORE
TIME AND REFINEMENT NEEDED TO REACH GOALS

The states we contacted have also made strides in addressing complaint investigations,
but not enough time has elapsed to fully implement or evaluate the success of these
efforts. For example, the states in our review were not yet investigating within 10 days
all complaints that allege actual harm to a resident, as HCFA's complaint investigation
initiative now requires, but they have efforts under way to reach that goal. Similarly,
HCFA has begun applying stronger enforcement policies to ensure that homes comply
with federal standards, but it is too early in their implementation to determine whether
these o Elik-e haell been offer god

The states we contacted generally attributed their inability to meet the 10-day
investigative time frame for serious allegations to an increase in the number of
complaints received, limited staffing levels, and competing priorities, particularly the
need to complete standard surveys within the required cycle. Nevertheless, the
increased attention HCFA and the states have placed on conducting complaint

'See Auorooriateness of Minimum Nurse Staffing Ratios in Nursing Homes Vol. I-Ill (Baltimore, Md:
HCFA, Summer 200D).

'A I 96 -di h~tlt nf Mo -i i .4 cwv mn-Em I~n roe fax-L t rn _ am tndo. p rrb- msamong nurses aides histitue of Medicine, Nursing Staff in Hospitais and Nursing Homes: Is it Adeauate?
(WashingtAn, D.C.: National Academy Press, 1996).

'"Wage pass-throughs' provide a specific amount or percentage increase in reimbursement, earmarkedtypically for the salaries, benefits, or both of direct care staff-such as nurses and mnrse's aides. States
that have enacted wage pass-throughs include Arkansas, California, Connecticut, Florida, Kansas, Maine,Michigan, Minnesota, Montana, Oklahoma, South Carolina, Texas, Utah, Vermont, Virginia, and Wisconsin.
Four other states-Louisiana, Maryland, Massachusetts, and Missouri-only recently passed legislationand have not yet implemented their wage pass-through programs.

GAO/T-HEBS00-2098
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investigations in the past 18 months has resulted in some improvements. For example,
among the states in our review, we noted the following

* Increased survey resources. Several states have increased, or plan to increase, the
number of surveyors, some of whom will be assigned specifically to conduct
complaints investigations. Michigan created a complaints investigation team of 11
surveyors, representing about 10 percent of the state's total surveyor staff.
Washington plans to increase its number of complaints investigators from 8 to 13.

* Imrrovements in classifving complaints All the states in our study require the
seriousness of complaints to be determined by an experienced surveyor; Tennessee
and Washington further require that the surveyor be a licensed nurse. In Missouri,
individuals without survey experience had been responsible for classifying
complaints, but now an experienced district office surveyor, normally a nurse, does
so. Nevertheless, the proper classification of complaints remains an important issue.
For example, Michigan's small number of complaints alleging actual harm-17 of 902
complaints (2 percent) in the last half of 1999-raises questions about whether the
complaints were appropriately classified. For the same time period, Maryland put 62
percent of its complaints in the actual harm category.

* Organizational changes. To improve control and oversight of complaints, both
Maryland and Michigan have consolidated their nursing home complaint and survey
activities into one office under a single manager . Michigan also added a manager
responsible for direct oversight of the complaint investigation team Missouri
created a state complaint coordinator to ensure that complaints are handled in a
timely manner.

* Upgrade of information systems. Several states are automating their information
systems to track complaints more effectively. The use of these data systems enables
oversight officials to ensure that states are complying with HCFA guidance on setting
complaint investigation priorities and meeting prescribed investigation time frames.
For example, Missouri plans to implement a new automated system in 2001 that
should significantly improve management's ability to track the status and results of
complaint investigations. Tennessee also is implementing a new system that will
replace the manual tracking of complaints. Washington has modified its complaint
tracking system to facilitate its use by the state agency's district offices.

HCFA intends to issue more detailed guidance to the states in 2001 as part of its
complaint process improvement project. Among other things, the project will identify
'best practices" for complaint investigations.

The Congress and the Administration recognized that additional resources were needed
to address expanded workloads associated with implementing the nursing home quality

GAOIT-HEHS-00-2099
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nitiatives. As a result, the Medicare survey and certification budget was increased in
fiscal years 1999 and 2000, of which $8 million and $23.5 million, respectively, reflected
funding for the nursing home initiatives. According to states' expenditure reports on the
fiscal year 1999 allocation, much of the $8 million appears to have gone unspent
However, a precise accounting of these funds is not available. On the one hand,
discrepancies between the initiatives expenditure reports and the separate reports that
capture all survey and certification expenditures Cincluding the initiatives) raise the
possibility that some states may have spent their initiatives funding but failed to account
separately for initiatives expenditures as required by HCFA. On the other hand, the two
sets of reports indicate that 28 states did not use their full fiscal year 1999 initiatives or
survey and certification funding allocations, suggesting that a substantial portion of the
$8 million was not used for the nursing home initiatives in fiscal year 1999. States have
not yet submitted final expenditure reports regarding the fiscal year 2000 initiative
allocations.

HCFA has also strengthened the enforcement options available to impose sanctions on
nursing homes that are cited for actual harm and immediate jeopardy violations. In
September 1998, HCFA modified its policy to require that states refer for immediate
sanctions any nursing home with a pattern of harming a significant number of residents
on successive surveys. Effective December 15, 1999, HCFA expanded this policy to
include deficiencies that harmed only one or a small number of residents on successive
surveys. In an earlier report, we estimated that this change could increase the percentage
of homes referred immediately for sanctions from approximately 1 percent to as many as
15 percent of homes nationally.' Early indications from some states are that their
referrals of homes to HCFA for sanctions are on the rise.

Add +;^rtl fi--n-.ds- Woo Mu^^ pounded ... d 2000 i o hire more feaerat
staff to reduce the large number of pending appeals by nursing homes and collect
assessed fines faster. The expectation is that the more expeditious resolution of appeals
will heighten the deterrent effect of civil fines. It is too early to assess the effect of the
additional funding on the number of pending appeals because the new staff were only
hired within the past year and other changes in enforcement policy are expected to
increase the volume of nursing home appeals.

iHCFA determined that additional state resources would be consumed by initiatives requiring states to
better target and monitor poorly performing homes and to investigate any complaint alleging actual harm
within 10 days of complaint receipt HCFA also anticipated that the use of quality indicators would
increase surveyor preparation time before visiting a nursing home and that this could lead to a net increase
in total survey time.

GAO/T-HEHS-00209

Nsing Homes: HCFA Wnitiatives to Imrrove Care Are Under Way But Wil Renuire Continued
Commitment (GAo/r-HEHs99l55, June 30, 1999), p. 12.
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and state funding allocations are based on states' historical activity levels and costs.
Such a process rewards states that spent substantial amounts in the past and holds down
funding for those that historically spent little on these activities. HCFA's fiscal year 2001
annual performance plan, as required under the Government Performance and Results
Act of 1993, establishes a performance goal of moving from the current budget process
to a need-based process. HCFA proposes developing national standard survey measures
and costs that would be used to price the workload for each state survey agency.

CONCLUSIONS

Over the past 2 years, the considerable attention focused on nursing home quality of care
has resulted in heightened awareness and responses at many levels-the federal
government, the states, and the nursing home industry. Many of the resulting new
policies and practices have only recently been instituted and will need time to take hold.
For example, better detection and classification of serious deficiencies through the
standard survey process will require further methodological developments aimed at
improving the selection of resident cases for review. New efforts will be required to
reduce the opportunities for homes to predict the timing of and prepare for these
inspections. States' efforts to expedite complaint investigations and systematize the
reporting of investigation results are at various stages of completion. More time must
elapse to know whether strengthened federal enforcement policies in fact create the
incentives and environment that discourage poor care and ensure permanent
corrections. Similarly, with respect to improved federal oversight, the effectiveness of
recent internal HCFA reorganizations and management information reporting
enhancements can only be judged in the months to come.

Vigilance by both state and federal officials must be unrelenting to ensure the safety and
well-being of the nation's nursing home residents. The performance of oversight can
neither be taken for granted nor relaxed, which means that neither HCFA nor the states
can afford to lose their current momentum. The Congress, too, can play an important
role in keeping the spotlight on oversight agencies and the nursing home industry to
achieve quality improvements. We will continue to assist this Committee and the
Congress as needed to assess progress on these issues.

* * * *

Mr. Chairman and Members of the Committee, this concludes my prepared statement. I
will be happy to answer any questions you may have.
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The Honorable Charles E. Grassley
Chairman
The Honorable John B. Breaux
Ranking Minority Member
Special Committee on Aging
United States Senate

The Honorable Christopher S. Bond
United States Senate

Since 1997, the Senate Special Comnittee on Aging has focused considerable
attention on the need to improve the quality of care for the nation's 1.6 million
nursing home residents, a highly vulnerable population of elderly and disabled
individuals. In a series of reports and testimonies prepared at the Committee's
irequest we found significant weaknesses in federal and state survey and oversight
activities designed to detect and correct quality problems' For example, we reported
that about 15 percent of the nation's 17,000 nursing homes-an unacceptably high
number-repeatedly had serious care problems that caused actual harm to residents
or placed them at risk of death or serious injury (immediate jeopardy). Our key
findings on the nursing home survey process included the following:

* The results of state surveys understated the extent of serious care problems,
reflecting procedural weaknesses in the surveys and their predictability.

* Serious complaints by residents, family members, or staff alleging harm to
residents remained uninvestigated for weeks or months.

* When serious deficiencies were identified, federal and state enforcement policies
did not ensure that the deficiencies were addressed and remained corrected.

* Federal mechanisms for overseeing state monitoring of nursing home quality were
limited in their scope and effectiveness.

Concurrent with the Committee's July 1998 hearing, the President announced a series
of initiatives intended to address many of the weaknesses we identified. Since that
time, the Administration has expanded the number of initiatives to about 30 and the

'See related GAO products listed at end of dis report
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Congress has appropriated additional funds to support the increased workload
associated with implementing the initiatives. To determine the effect of the
initiatives, you asked us to assess (1) progress in improving the detection of quality
problems and changes in measured nursing home quality, (2) the status of efforts to
strengthen states' complaint investigation processes and federal enforcement
policies, and (3) additional steps taken at the federal level to improve oversight of
states' quality assurance activities.

In conducting our review, we analyzed data from the federal On-Line Survey,
Certification, and Reporting (OSCAR) System, which compiles the results of state
nursing home surveys. We visited California, Missouri, Tennessee, and Washington,
interviewing officials in state survey agencies and their district offices.' California
and Missouri represented states that were about average in terms of the number of
actual harm and immediate jeopardy deficiencies cited in state surveys prior to the
initiatives. Tennessee represented the low end of the range and Washington the high
end. We also contacted officials in Maryland and Michigan, states that were included
in our prior work. In addition, we interviewed Health Care Financing Administration
(HCFA) officials at both headquarters and regional offices. HCFA, an agency within
the Department of Health and Human Services (HHS), is responsible for ensuring that
each state establishes and maintains the capability to periodically survey nursing
homes that receive federal payments in order to ensure that the homes provide
quality care to residents. Finally, we reviewed relevant documents from both state
agencies and HCFA. We conducted our review from January to August 2000 in
accordance with generally accepted government auditing standards.

RESULTS IN BRIEF

Overall, the introduction of the recent federal quality initiatives has generated a range
of nursing home oversight activities that need continued federal and state attention to
reach their full potential. The states are in a period of transition with regard to the
implementation of the quality initiatives, in part because HCFA is phasing them in
and in part because states did not begin their efforts from a common starting point.
Efforts at the federal level toward improving the oversight of states' quality assurance
activities have commenced but are unfinished or need refinement.

Federal initiatives were introduced to strengthen the rigor with which states conduct
required annual nursing home surveys. The states we visited have begun to use the
new methods introduced by the initiatives to spot serious deficiencies when
conducting surveys, but HCFA is still developing important additional steps that may
not be introduced until 2002 or 2003. Likewise, efforts to reduce the predictable
timing of the surveys-that is, to minimize the opportunity for homes so inclined to
cover up problems-have been modest to date. To measure the effect of the survey

State surveyors are typically assigned to local distict offices (sometimes referred to as regional
offices) that are responsible for conducting nursing home surveys and complaint investigations. In
Missouri, separate state offices are responsible for overseeing hospital-based and all other nursing
homes. We focused our work on the Missouri office that oversees the approximately 85 percent of all
nursing homes that are not hospitalbased.

GAOIHEHS0-197 Nursing Home Quality Initiatives2
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process improvements, we analyzed the change in the number of nursing homes cited
for serious deficiencies in the periods before and after the introduction of the quality
initiatives. Our results showed a marginal increase nationwide in the proportion of
homes with documented actual harm and immediate jeopardy deficiencies, although
there was considerable variation across states, with some states experiencing a
decrease in homes with these deficiencies. These results suggest that states may
have become more rigorous in their identification and classification of serious
deficiencies. The results could also indicate that the volume of such deficiencies has
actually increased slightly nationwide, a situation consistent with states' heightened
concerns about potential facility staff shortages during this same time period.

The states we contacted also have made strides in improving their investigations of
and follow-up to complaints, but not enough time has elapsed to consider these
efforts complete. For example, the states in our review were not yet investigating all
complaints that allege actual harm to a resident within 10 days, as HCFA now
requires, but were working toward that goal by hiring additional surveyors to staff the
investigations, establishing procedures that make it easier to file complaints, or
developing new tracking systems to improve their oversight of complaint
investigations by local district offices. For some states, the provision of federal
funding to support the nursing home initiatives came too late in the state budget
cycle for agencies to capitalize on the additional funds for fiscal year 1999. HCFA
also has strengthened the enforcement tools available to sanction nursing homes that
are cited for actual harm and immediate jeopardy violations, but too little time has
elapsed to assess the application of these tools. Early indications from some states
ae ' the i refe. 0s jufih b Lo HCFA for sanctions are on the rise. Finaly,
additional funds were provided in fiscal years 1999 and 2000 to hire new HHS staff in
order to reduce the large number of pending appeals by nursing homes and to collect
assessed fines faster. The expectation is that the more expeditious resolution of
appeals will heighten the deterrent effect of civil fines. It is too early to assess the
effect of the additional funding on the number of pending appeals because the new
staff were only hired within the past year and other changes in enforcement policy
are expected to increase the volume of nursing home appeals.

To improve nursing home oversight at the federal level, HCFA has made recent
organizational changes to address past consistency and coordination problems
between its central office and 10 regional offices. It also intends to intensify its use of
management information data svstemcq and renntor to va'fv and e e ctst
oversight activities and view more closely the performance of the homes themselves
Our review showed that an examination of previously available information could
have identified shortcomings in a state's survey activities even before they came to
light as the result of a criminal investigation

GAOHESO-197 Nursing Home Quality Initiatives3
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BACKGROUND

Oversight of nursing homes is a shared federal and state responsibility. On the basis
of statutory requirements, HCFA defines standards that nursing homes must meet to
participate in the Medicare and Medicaid programs and contracts with states to
assess whether homes meet these standards through annual surveys and complaint
investigations. The 'annual" standard survey, which must be conducted on average
every 12 months and no less than once every 15 months at each home, entails a team
of state surveyors spending several days in the home to determine whether care and
services meet the assessed needs of the residents and whether the home is in
compliance with long-term-care facility requirements. HCFA establishes specific
protocols, or investigative procedures, for state surveyors to use in conducting these
comprehensive surveys. In contrast, complaint investigations, also conducted by
state surveyors but following the individual state's procedures, within certain federal
guidelines and time frames, target a single area, typically in response to a complaint
filed against a home by a resident, the resident's family or friends, or nursing home
employees. Quality-of-care problems identified during either standard surveys or
complaint investigations are classified in one of 12 categories according to their
scope (the number of residents potentially or actually affected) and their severity. An

A-level deficiency is the least serious and is isolated in scope, while an Level
deficiency is the most serious and is considered to be widespread in the nursing
home (see table 1). At some homes, state surveyors identify no deficiencies.

Table 1: Scobe and Severity of Deficiencies

Scope
Severity Isolated Pattern Widesread
immediate jeopardy K L
Actual ham G H I
Potential for more than minimal han D E F
Potential for minimal harm A C

'Actual or potential for death/serious injury.

'Nursing home is considered to be In 'substantial compliance."

Ensuring that documented deficiencies are corrected is likewise a shared
responsibility. HCFA is responsible for enforcement actions involving homes with
Medicare certification-about 86 percent of all homes.' The scope and severity of a

deficiency determines the applicable enforcement action and whether it is optional or

mandatory. Enforcement actions can involve, among other things, requiring
corrective action plans; monetary fines; denying the home Medicare and Medicaid
payments; and, ultimately, terminating the home from participation in these
programs. Sanctions are imposed by HCFA on the basis of state referrals. HCFA
normally accepts a state's recommendations for sanctions or other corrective actions
but can modify them. Before a sanction is imposed, federal policy generally gives

Included In this percentage are homes certified for both Medicaid and Medicare.

GAO/EEHS-O197 Nursing Home Quality Initiatives4



27

B-284751

nursing homes a grace period of 30 to 60 days to correct a deficiency. With HCFA
approval, states may impose their own sanctions, and some prefer to do so because
they may impose them immediately, without giving the home a grace period to
correct the deficiency.' States may also use their state licensure authority to impose
state sanctions. States are responsible for enforcing standards in homes with
Medicaid-only certification-ibout 14 percent of the total. They may use the federal
sanctions or rely upon their own state licensure authority and nursing home
sanctions.

HCFA also is responsible for overseeing each state survey agency's performance in
ensuring quality of care in its nursing homes. Its primary oversight tools are the
federal comparative and observational surveys conducted annually in at least 5
percent of the nation's certified Medicare and Medicaid nursing homes. A
comparative survey involves a federal survey team conducting a complete,
independent survey of a home within 2 months of the completion of a state's survey
in order to compare and contrast the findings.' In an observational survey, one or
two federal surveyors accompany a state survey team to a nursing home to watch the
team conduct survey tasks, give immediate feedback, and later rate the team's
performance. The vast majority of federal surveys are observationaL Additionally, in
1996 HCFA initiated the State Agency Quality Improvement Program (SAQIP), which
requires states to self-report their compliance with seven performance standards and
to implement quality improvement plans to address any deficiencies identified in
their survey processes.

A-l its ICf.-h ILULA rol e, -CIFA dir c fs ett mates' i.-tt pl n ett enutaton of UL*

Administration's nursing home initiatives, which are intended to improve nursing
home oversight and quality of care. Many of the initiatives address previous
problems identified by us, HCFA, and others. This report focuses on selected
initiatives from the following three areas:

* Improving nursing home reviews. These initiatives are intended to strengthen
states' periodic surveys and complaint investigations, enabling surveyors to better
detect quality-of-care deficiencies.

* Ensuring compliance. These initiatives are intended to ensure that homes with
serious deficiencies or homes that repeatedly cause harm to residents promptly
rnrre't dpfietpnee and sulitein 'omnlianop with fedpr-l rpniurpmron ft- thereafter

'If a state has a unique enforcement sanction, it may obtain HCFA approval to use it in lieu of a federal
remedy. The state must satisfy HCFA that its sanction is as effective as a federal remedy in deterring
noncompliance and correcting deficiencies. In addition, state sanctions must meet several general
requirements, including timing and notice requirements in federal regulations and, according to HCFA,
consistency with statutory intent

'he Omnibus Budget Reconciliation Act of 1987 requires HCFA to conduct comparative surveys
within 2 months of states' surveys In August 1999, HCFA urged its regional offices to commence
comparative surveys within 14 to 28 days after a state's survey.

GAO0HEHS-OO197 Nursing Home Quality Initiatives5
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*Improving federal monitorinf These initiatives are intended to ensure that HCFA
and its regional offices use appropriate oversight mechanisms and data systems to
assess the effectiveness of states' survey activities.

Appendix I provides a chronology of and summarizes the key quality initiatives
discussed in this report Though many initiatives were announced in July 1998, some
important changes were not implemented until the second half of 1999 and others are
still in the planning phase.

PROGRESS MADE IN IMPROVING ANNUAL SURVEYS.
BUT MEASURING THE EFFECT IS PROBLEMATIC

HCFA and the six states we contacted have taken important steps toward improving
the rigor of nursing home surveys. HCFA has begun a major redesign of its nursing
home survey methodology, but only phase one of the overall plan has been
implemented by state survey agencies. When phase two is completed, HCFA should
have significantly improved the tools for effectively identifying the scope and severity
of care problems. However, the second phase is not expected to be implemented
until 2002 or 2003. Despite the progress to date in improving surveyors' ability to
detect deficiencies, the timing of nursing home surveys in some states continues to
be predictable, allowing facilities to mask certain deficiencies if they choose to do so.
Recognizing the need for seif-improvement in the type and extent of oversight, the
states we visited are beginning to identify and address other weaknesses in the
survey process not covered by the Administration's initiatives. Consistent with the
expectation that improvements in the survey process would lead to the identification
of more problems, the proportion of homes with serious deficiencies increased in
many states after the introduction of survey methodology improvements. Although
the identification of more deficiencies could be the result of better detection, growing
reports of problems with nursing home staffing raise concerns that the actual
proportion of homes with deficiencies may have increased. This possibility
underscores the importance of adequate federal and state oversight of nursing
homes.

Survey Methodoloev Strengthened and Further
Imorovements Are in the Plannine Phase

Annual standard surveys provide states the opportunity to systematically and
comprehensively assess nursing home quality. In our prior work, we found that
surveyors often missed sigrificant care problems-such as pressure sores,
malnutrition, and dehydration-because the methods they used lacked sufficient
rigor.' In addition, problems went undetected because nursing homes were able to
predict the timing of their next survey and, if so inclined, conceal problems such as
routinely having too few staff to care for residents.

'Calfomia NArsine Homes Care Problems Pesist Despite Federal and State Oversiet (GAO/ HElS.
98-202, July 27, 1998).
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Sampling Methodolofv

In response to survey methodology weaknesses, HCFA planned a two-phase revision
of the survey process. Phase one introduced a new tool to help surveyors do a better
job of selecting a resident sample, instructed states to increase the sample size in
areas of particular concern, and required the use of investigative protocols intended
to make the survey process more systematic. Still in the planning stages, phase two
improvements will tackle problems that remain, such as ensuring rigor in the
augmentation of the initial sample selected off-site and improving the thoroughness
of the on-site investigations.

Surveyors' assessment of the quality of care provided to a sample of residents serves
as the basis for evaluating nursing homes. Effective July 1999, HFCA instructed state
survey agencies to begin using "quality indicators" to review information on the care
provided to a home's residents before actually visiting the home. Quality indicators
are essentially numeric warning signs of the prevalence of care problems, such as
greater-than-expected instances of weight loss, dehydration, or pressure sores. They
are derived from nursing homes' assessments of residents and rank a facility in 24
areas compared with other nursing homes in the state.' By using the quality
indicators to select a preliminary sample of residents before the on-site review,
surveyors are better prepared to identify potential care problems. ' Surveyors
augment this preliminary sample with additional resident cases once they arrive at
the nursing home. In corjunction with the introduction of quality indicators, HCFA
also instructed surveyors to (1) increase the sample size in areas such as maintaining
proper body weight (nutrition), fluid intake (dehydration), and pressure sores and (2)
begin using a series of investigative protocols in these and other areas. The protocols
are procedural instructions intended to provide greater standardization and make the
on-site surveys thorough Our prior work noted that the sample typically included an
insufficient number of different types of resident cases to adequately identify serious
quality problems.

The need to provide training in the use of quality indicators to the approximately
3,500 state nursing home surveyors delayed implementation. HCFA held four training
sessions for about 800 supervisory-level staff-state survey directors, state trainers,
and lead surveyors-during April through June 1999. In turn, these individuals
trained surveyors in their local offices.

'Quality indicators were the result of a HCFA-funded project at the University of Wisconsin. The
developers based their work on musing home resident assessment information known as the miuinum
data set-data that all homes are required to report to HCFA. See Center for Health Systems Research
and Analysis, Facility Guide for the Nursina Home Qualit Indicators (University of Wisconsin.
Madison: Sept. 1999).

WPror to the intoduction of quality indicators, selection of the sample was less systematic, relyng on a
listing of residents and their conditions maintained at the nusing home and on observation of
residents made during a walk-hrough of the facility.

7 GAOHEHS-O0-197 Nursing Home Quality Initiatives
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Though the use of quality indicators and protocols introduced more rigor into the
survey process, they are not a panacea for all survey methodology problems.
Because the basis for quality indicators is self-reported data by nursing homes, there
needs to be confidence that the data are accurate. In addition, some portion of the
residents selected using the quality indicators may no longer be in the nursing
home-a problem frequently identified by the surveyors we interviewed. These
problems highlight the importance of on-site augmentation of the sample. Finally, the
current protocols are a starting point, but additional steps need to be taken to ensure
that surveyors thoroughly and systematically assess the care areas targeted using the
quality indicators.

To address these remaining problems with sampling and the investigative protocols,
HCFA is planning a second revision of its survey methodology to be implemented in
2002 or 2003. The focus of phase two is (1) improving the on-site augmentation of the
preliminary sample selected off-site using the quality indicators and (2) strengthening
the protocols used by surveyors to ensure more rigor in their on-site investigations.
We continue to believe that implementation of this phase is necessary for HCFA to
fully respond to our recommendation to significantly improve the ability ofsurveys to
effectively identify the existence and extent of deficiencies.

Survey Predictabilitv

To address the predictability problem, HCFA required states to start at least 10
percent of standard surveys outside the normal workday-either on weekends, in the
early morning, or in the evening-beginning January 1, 1999. HCFA also instructed
the states to avoid, if possible, scheduling a home's survey for the same month as the
one in which the home's previous standard survey was conducted.

Tracking states' progress in implementing surveys that begin outside the normal
workday has been problematic for HCFA. The agency did not modify its data system
to allow states to identify such surveys in OSCAR until August 1999-8 months after
the requirement to conduct such surveys was implemented. In February 2000, HCFA
instructed states to begin identifng off-hours surveys in OSCAR for those conducted
on or after October 1, 1999. HCFA data for the period October 1, 1999, through June
30, 2000, indicate that nationally about 10 percent of surveys were started outside
normal working hours. However, in August 2000, HCFA sent letters to states
performing well below the 10-percent target, reminding them of the requirement,
asking them to confirm the accuracy of OSCAR data, and asking how they intend to
increase their percentage of off-hour surveys.'

Though varying the starting time of surveys may be beneficial, this initiative is too
limited in reducing survey predictability. Our analysis of the most current survey
data shows that between 29 percent and 56 percent of the surveys conducted in six
states were predictable (see table 2). Many surveys could be viewed as being
predictable because they were conducted within a month of the 15-month limit

'states stiI have the opportunity to meet the 0-percent requirneent by perfonning more than 10
percent of surveys of-hors during the remander of the fiscal year.
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between annual surveys. As the 15-month limit approaches, homes are aware that
the survey will soon occur. Both California and Maryland officials attributed delays
in conducting annual surveys to the increased emphasis on investigating complaints
more promptly, which required delaying many annual surveys. In fact, a third of the
surveys in Maryland as well as 10 percent of California and 7 percent of Michigan
surveys were late-that is, conducted after the 1 6 month.

Surveys that occur at nearly the same time each year may also be considered
predictable. As table 2 shows, over half the surveys in Tennessee were conducted
withinl5 days of the anniversary of the previous standard survey. Tennessee officials
told us that their predictability problem resulted in large part from a state law
requiring homes to be surveyed at least every 12 months instead of the maximuml5
months permitted by federal law.'" We continue to believe that our July 1998
recommendation to make annual surveys less predictable by segmenting them into
more than one review throughout the year has merit Such an approach would give
surveyors more opportunities to observe problematic homes and initiate broader
reviews when warranted.

Table 2: Predictable Surveys for Nursing Homes in Six States

State Number of Surveyed Surveyed Surveyed Percentage
homes witian 15 between 14 between 15 of total

days of 1. and 15 and 16 predictable
year months after months Surveys

anniversary last survey after last
0 al survey kp-eVa suvy

(~percent)'(Dereent)
California 1,301 8.0 31.4 15.0 54.4

Maryland 243 1 4.9 8 9.0 28.7
Mhchigan 434 14.0 14.3 9.9 38.2

Missoun_ 476 11.1 13.9 8.8 33.8

Tennessee 351 56l0 0 56.1
Washington 278 . 15.1 17.6 1.0 33.7

Tor the '15-day" analysis, we included homes whose current survey was conducted between 15 days
preceding and 15 days following the 1-year anniversary of the prior survey.

Note: Data were extracted from OSCAR in August 2000. Homes not showing a prior survey date were
not included in this analysis.

"In May 2000, Tennessee modified this law to permit homes to be surveyed at a maximum interval of
15 months.

GAO/EMHS4D-197 Nursing Home Quality Initiatives9
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. StateIntaie

States are also undertaking their own initiatives to improve the survey process. In
some cases, these changes are under way but not complete. Some states plan to hire
new surveyors (see table 3) and have made efforts to improve the monitoring of their
local survey offices. California plans to hire 200 new surveyors in 2000 in order to
increase the frequency and unpredictability of surveys and to expand its oversight of
poorly performing homes. In Maryland, the number of surveyors is projected to
reach 59 by January 2001-a 100-percent increase since July 1999. Prior to the
initiatives, local district offices in California had generally operated with considerable
autonomy and with little centralized controL When we visited in April 2000,
California was in the process of increasing the number of district offices and
realigning existing districts to obtain a more appropriate balance between workload
and staffing. To facilitate oversight, each office will report to one of four field
coordinators (north, central, south, and Los Angeles) who report directly to the
assistant deputy director of the'state survey agency. California is also expanding its
quality assurance reviews of survey findings after identifying significant problems in
survey documentation, including the scope and severity of deficiencies classified
lower than the evidence in the survey documentation warranted and errors in survey
procedure. Missouri officials told us that by the end of 2000, they plan to establish a
new quality assurance unit that will be responsible for reviewing a largely random
sample of completed surveys and complaint investigations from each of its seven
district offices. Tennessee increased oversight and control of district office
operations by hiring a full-time quality inspector to conduct targeted reviews in each
of the state's three district offices. These reviews have resulted in the identification
of serious weaknesses in the survey process and the scheduling of remedial training
sessions for surveyors.

Table 3: ExamDles of Planned State Funding Increases to Hire Additional Surveyors
and Enhance Oversight of Nursing Homes

State Objeve of state funding increase
California Califomia's 2000-2001 budget contained an "Aging With Dignity Initiative.' It provided over

$15 million to hire more than 200 new surveyors to (1) Increase the frequency and
unpredictability of nursing home surveys, (2) expand reviews of poorly performing nursing
homes, and (3) guarantee a rapid response to nonemergency complaints. This nitiative
also included substantial funding for nursing home quality-of-care enhancements such as
providing 810 million for cash awards to exemplary nursing homes Califorsia officials
estimate that about one-third of these increases respond to Medicare requirements.

Maryland Maryland plans to provide . million for increased state oversight in a supplemental
budget for fiscal 200L Of that, about e600,000 would hire 20 additional insecors,
allowing the state to visit nursing homes twice a Year instead of once.

Missouri Missouri's state legislature provided 5318,000 in appropriation authority to help fund 27
positions to meet new or enhanced state and federal mandates related to survey, licensure,

Missouri i and complaint activities at long-tern-care clities.
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Considerable Inter-State Variation Still Exists in
Citation of Serious Deficiencies.
but Range Is Beainning to Narrow

Consistent with the expectation that improvements in the survey process would lead
to the identification of more problems, the proportion of homes identified with
serious deficiencies increased in a majority of states after the introduction of survey
methodology improvements. The variation in actual harm and immediate jeopardy
deficiencies is still great-ranging from 10.5 percent of homes in Maine to 58 percent
in Washington-but appears to be narrowing

Table 4 shows the change in actual harm and immediate jeopardy deficiencies in
states where a minimum of 100 nursing homes was surveyed since January 1999." In
some states, these shifts were significant.

• Seventeen states had a 5 percentage point or greater increase in the proportion of
homes identified with actual harm and immediate jeopardy deficiencies. Most
were states with the lowest proportion of homes with such serious deficiencies
before the initiatives.

* Eight states experienced a 5 percentage point or greater decrease in the
identification of serious deficiencies. These states generally cited a high
proportion of homes with serious deficiencies before the initiatives (well above
the national average), and some were still near or above the national average after
the inititives.

* The remaining 13 states were relatively stable-experiencing approximately a 3-
percentage-point change or less.

Our analysis suggests that the extent of the variation across states in actual harm and
immediate jeopardy citations has begun to narrow. This outcome is consistent with
the initiatives' intent to reduce the considerable inter-state variation through a
strengthened and more consistent survey process.

"We excluded Alaska, Delaware, the District of Columbia, Hawaii, Idaho, Missisppi Montana,
Nevada, New Hampshire, New Mexico, North Dakota, Rhode Island, and Wyoming from this analysis
because fewer than 100 homes were surveyed and even a sinal] increase or decrease in the number of
homes with serious deficiencies in such sates produces a relatively large percentage point change.
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Table 4: Homes With Actal Harm and immediate Jeopardv Deficiencies Before and
After Implementation of the Qualitr nity aves

Percentage of homes with actual harm

I I U D- t _= | u -e-eJeo-ar U - - I
Number or homes

surveyed
(199 to 7A9)

Before Initiatives After initiatives
(1/97 to 7/98) (199 to 7A0)

Percentage
point difference

Compared with the period before the initiatives, there was more than a 1Opercent dlfference in the
number of homes analyzed for these states. In part, these differences are explained by the fact that
some states have still not recorded the results of a home's most recent survey In OSCAR.

'Although our work an Missouri focused on the agency responsible for oversight of non-hospitalbased
nursing homes, hospital-based facilities in the state were included in developing this table.

GAO/EEHSEOO-197 Nursing Home Quality lnidadives

State
(includes only
those in which
100 or more
homes were
surveyed since
19)

Decrease f 5 Percentage Points argreater
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Concerns Exist That Quality Has Been Affected by
Problems in Maintaining Adeauate Facility Staffing

Although increased deficiencies could be the result of better detection, reports from
states of problems with nursing home staffing raise concerns that actual deficiencies
may have increased. In July 2000, HCFA released a report that found a direct
relationship between low nursing home staffing levels and poor quality of care.=
Recruiting and retaining staff for nursing homes has been a long-term concern.
According to state officials and nursing home surveyors we interviewed in the spring
of 2000, however, recruiting and retaining nursing home aides has become more
difficult, a situation that they also believe has affected the quality of care provided to
nursing home residents. We were told that nursing homes often have difficulty fining
vacancies, resulting in an inadequate number of qualified and trained staff. Reasons
cited for the growing staffing problems include a highly competitive job market
resulting from the robust economy; increased demand for staff from alternatives to
nursing homes, such as assisted living facilities; and lower wages and benefits for
nursing aides compared with other health- and non-health-sector opportunities."

A significant number of states have taken steps that attempt to improve the
recruitment and retention of direct care staff. We identified 16 states that have
increased and 4 others that plan to increase Medicaid payments to supplement
nursing home staff wages and/or benefits by a specific amount, commonly referred to
as a 'wage pass-through."" For example, Michigan's current wage pass-through
provides for a maximum increase of 75 cents per hour for staff. Maine has
implemented a one-time supplement to its navynpnts; which OiveP m irun hnmes the
flexibility to either establish new positions or to increase the wages of direct care
staff. Some states are requiring that facilities maintain minimum staffing levels in
order to receive the additional funding through their wage pass-through programs. In
Arkansas, facilities are required to maintain state established minimum staffing levels
based on the number of facility residents if they choose to receive the $4.93 increase
in Medicaid reimbursement per patient day. (See app. m for a brief description of
each state's program.)

"See Appropriateness of MLimum Nurse Stfiru Ratiosn iNursing Homes (Baltimore. Md: HCFA
Sumnmer 2000), vols. I-IL

"A 1996 Institute of Medicine study documented similar reasons for turnover and retention problems
among nurse's aides: Institute of Medicine, Nursing Staff In Hospitals and Nursing Homes Is It
Adeauate? (Washington, D.C.: National Academy Press, 1996).

'Wage pass-throughs provide a specific amount or percentage increase in reimbursement, earmarked
typically for direct care staffs-asuch as nurses and nurses aides-salaries and/or benefits. States that
have enacted wage pass-throughs include Arkansas, California, Connecticut, Florida, Kansa, Maine,
Michigan, Minnesota, Montana, Oldahoma, South Carolina, Texas, Utah, Vermont, Virginia, and
Wisconsin. Four other states-Louisiana, Maryland, Massachusetta, and Missouri-recently passed
legislation and have not yet implemented their wage pass-through programs.

GAO/HEHS-00197 Nursing Home Quality Initiatives13



36.

B-284751

COMPLAINT AND ENFORCEMENT PROCESSES ARE
IMPROVING. BUT STATES REPORT FISCAL YEAR 1999
FEDERAL INITIATIVES FUNDING WAS LARGELY UNSPENT

In addition to taking steps to improve the detection of serious deficiencies during
annual surveys, the Administration's nursing home mutiatives instructed states to
investigate complaints that allege actual harm more promptly. Recognizing that this
change and others required by the initiatives, such as the introduction of quality
indicators and investigative protocols, would increase the workload of state survey
agencies, the Congress appropriated additional funds for their implementation.
States reported that their fiscal year 1999 initiatives funds were not fully used, in part
due to their late distribution. This situation, in turn, slowed down the hiring of
additional staff needed to be fully responsive to the initiatives, including investigating
complaints more promptly. Finally, it is too early to determuine whether the changes
in federal enforcement policy intended to make it harder for nursing homes to avoid
sanctions will achieve their goal of encouraging facilities to sustain compliance with
federal requirements.

States Have Increased Priority Attached
to ComDlaints but Generally Have Been Unable
to Meet New Investigative Time Frames

Complaint investigations provide an opportunity for state surveyors to intervene
promptly if quality-of-care problems arise between surveys. However, in our prior
work we found numerous problems in states' complaint investigation processes. For
instance, some states were making it unnecessarily complicated for individuals to Mie
complaints; some were inappropriately classifying complaints of actual harm as low
priority for investigation; and some frequently did not investigate complaints within
required time frames, potentially prolonging harm to residents.0 HCFA had
historically played a minimal role in providing states with guidance and oversight of
complaint investigations."

In March 1999, HCFA took a major step to strengthen state complaint procedures by
instructing the states to investigate complaints alleging actual harm to a resident
within 10 working days of receiving the complaint Previously, states could set their
own investigative time frames, except that they were required to investigate within 2
working days all complaints alleging immediate jeopardy conditions. Two of the six
states we contacted previously had requirements for investigating complaints alleging
actual harm that exceeded 10 days, but have since formally modified their complaint

'Nursn Homes, Complaint lvaon Procesme Often Inadeauate to Protect Residents
(GAomEHS-98, Mar. 22,1999).

"NuCm cHomesnd EnforcementtPractices Needed to Better EnHwe AdeaMa ,e
Care (GAO/T-HEHs994a, Mar. 22, 1999).
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criteria in response to HCFA's instruction." Despite modifying their complaint
investigation time frames to include a 10-day requirement, states generally have not
been able to investigate all such complaints on time. For instance, Tennessee was
able to investigate about one-fourth of its actual harm complaints within 10 days,
while Washington was able to investigate more than three-fourths on time. (See table
5.) State officials we interviewed generally attributed their inability to investigate all
actual harm complaints in 10 days to an increase in the number of complaints
received, limtited staff, and competing priorities, particularly the need to complete
standard surveys on time.

Table 5: State Investigative Time Frames for Complaints Prior to the Initiatves
and Extent to Which States Meet the 10-Day Reauirement for Actual Harm

State Had a 10-day requirement prior to Number of Percentage of 10-
HCFAs Mardh 1999 instruction' l0da day complaints

complaints investigated
received in timely in 1999

_____________ ~~~~~~1999
California Yes 6,484 56
Maryland Yes 547 332
ch- No-O days 17 109

M issouri ____________________________________ 2,577 74
Tennessee No-60 days 563 Shout__ _ _
Washington Yes 2,614 76

Data for Mryland, Michigan, and Tennessee represent the last 6 months of 1999 and thus do not
vaiea u.i*nni _CCIC at Jim LU! nn1e.mJuh4.-. mc. ..j ut ute ic-tUt~iL ^ ,erkwelu~ dIUL J4e U,

2000.

*California s low percentage is due in part to state regulations that permit only two categories of
complaints: (1) complaints alleging immediate jeopardy requiring Investigation within 2 days and (2)
all other complaints that must be investigated within 10 days. To ensure that actual harm complaints
are investigated wIthin 10 days, California officials told us that they first attempt to Identify such
complaints and then triage those to ensure that the most serious are promptly investigated.

This represents a substantial improvement from early 1998, when It investigated only 1 of 18
complantsr-about 6 percent-within 10 days.

'Although Michigan Investigated all actual harm complaints timely, It categorized only 17 of 902
complaints received in the last half of 1999 as actual harm. It categorized 67 complaints as Immediate
jeopardy, requiring Investigation in 24 hours, and 818 as nonpriority, requiring a visit to the home
within i5 days.

Prior to Missouri's adoption of the 10-day requirement, complaint investigations were Initiated within
24 hours if there was "imminent danger' to a resident or a 'direct or imnmediate relationship to the
heath safety or welfare of any resident, but which did not create any munmnent danger." Misouri
officials told us that some actual harm complaints fell into this latter category but that not all could be
Initiated within 24 hours. Those not investigated within 24 hours would have slipped into the next
category, which at the time was 90 days. in addition to creating a 10-day category, Missouri no longer

'Because of the requirement for annual Surveys and other priorities, HCFA recognized that not all
states would be able to meet the 10-day standard and, in October 1999, issued guidance Including
techniques to help states identiy complaints having a higher level of actual harm
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allows complaint invesligallons of less serious complaints to be delayed as long as 180 days. The
maxuimn tone for investigatlng complaints is now 60 days.

'Officials told us that this Is an estImate because the state's ongoing transition to a new complaint
tracking system makes It difficult to detennine the exact percentage.

Source: State survey agency officials.

The increased attention HCFA and the states have placed on conducting complaint
investigations in the past 18 months has had some positive results. For example,
among the states we visited, as well as Maryland and Michigan, we noted the
following improvements:

* Increased survey resources Several states have increased, or plan to increase,
the number of surveyors, some of whom will be assigned to complaint
investigations. The increased staff will enable states to devote more attention to
complaint investigations. Some states also have dedicated staff to conducting
complaint investigations. For instance, Michigan has created a complaint
investigation team of II surveyors representing about 10 percent of the state's
total surveyors. Washington also plans to increase its number of complaint
investigators from 8 to 13.

* Imorovements in classifvine complaints and setting invesutation priorities. All
the states in our study require that the seriousness of complaints be determined
by an experienced surveyor, and Tennessee and Washington further require that
the surveyor be a licensed nurse. In Missouri, individuals without survey
experience had been responsible for classifying complaints, but now an
experienced district office surveyor, normally a nurse, does so. While positive,
these changes do not obviate the need for centralized oversight by state survey
agency management Thus, the low number of actual harm complaints in
Michigan compared with other states raises a question about whether complaints
are being appropriately classified. We noted a similar issue in one of Tennessee's
three district offices.

* Organizational changes. To improve control and oversight of complaint
investigations, both Maryland and Michigan have consolidated their nursing home
complaint and survey activities into one office under a single manager. In
addition, Michigan added a manager responsible for direct oversight of the
complaint investigation team. Missouri created a state complaint coordinator to
ensure that complaints are handled in a timely manner.

* Ungraded information svstems Several states now are automating their
information systems to help track complaints more effectively. Such data systems
are necessary to ensuring compliance with HCFA guidance on complaint
investigation prioritization and timeliness. For example, Missouri plans to
implement a new automated system in 2001 that is expected to significantly
improve management's ability to track the status and results of complaint
investigations. Tennessee Is implementing a new system that will replace the
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manual tracking of complaints. Also, in early 1999, Washington modified its
complaint tracking system to permit its district offices to better track complaints
during the investigation process.

HCFA intends to issue more detailed guidance to the states in 2001 as part of its
complaint investigation improvement project Among other things, the project will
(1) identify complaint investigation processes that all states could implement, (2)
establish elements of a national reporting system, (3) identify methods for HCFA to
monitor state complaint investigation processes, and (4) identify model programs or
practices that make complaint investigations more effective and prevent abuse and
neglect Our comparison of six states' complaint processes also identified variations
in practices and results that HCFA could address in any additional guidance it issues.
For instance, although there is no federal requirement that states op a toll-free
complaints line, Tennessee was the only state among those we visited that has
chosen not to provide this service. Tennessee received only about half as many
complaints per nursing home in 1999 as Missouri and Washington, both of which have
a consumer-friendly toll-free service that is an integral part of the complaint intake
process. Maryland partially attributes a recent 250-percent increase in the number of
complaints received to its new toll-free number. In addition, some significant
differences appear to exist in how states classify complaints. For instance, during the
last 6 months of 1999, Maryland categorized 62 percent of the complaints it received
as potential actual harm, while Michigan put only 2 percent of its complaints in this
category during the same period.

States Report That Additional Federal Funds
Provided for Nursing Home Initiatives
Were Lareelv Unspent During Fiscal Year 1999

The Administration and the Congress recognized that additional resources were
needed to address expanded workloads associated with implementing the nursing
home quality initiatives.m However, the distribution of initiatives funding late in the
fiscal year contributed to implementation delays. The Medicare survey and
certification budget was increased significantly in fiscal years 1999 and 2000 (see
table 6). About $8 million of a $21 million fiscal year 1999 increase and $23.5 million
of a $34.7 million fiscal year 2000 funding infusion were for workload growth
attributable to the nursing home initiatives. However, the initial federal allocation of

Fi~lyear 1999 money to- die s-t em occm-red 4a, l,-ar h 199 --nd lh_- Feel OF I--

allocation in June 1999.9 Although several reporting discrepancies are evident, a

HCFA determined that additional state resources would be consumed by initiatives that required
states to better target and monitor poorly performing homes and to investigate any complaint alleging
actual harm within 10 days of complaint receipt HCFA also anticipated that the use of quality
mdicators would increase surveyor preparation time prior to visiting a nursing home and that this
could lead to a net increase In total survey time.

'Appropriated funds are neither automatically nor Immediately available for use EIrst, the funds must
be apportioned by the Office of Management and Budget to HHS and allotted (a delegation of authority
to incsur obligations) by HHS to HCFA. HCFA then determines, on the basis of state worldoad and
expenditure data, what amount should be allocated to each state and advises Its regional offices of
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majority of states reported not using (that is, expending or obligating) their full fiscal
year 1999 initiatives allocation. However, interviews with state officials sometimes
contradicted information provided in these reports, raising questions about the actual
disposition of these funds. According to state officials we interviewed, other factors
that contributed to some or all of the initiatives funds not being used in fiscal year
1999 included (1) the need for state legislative authorizations to raise staffing ceilings
and to use the new federal funds and (2) problems in meeting HCFAs requirement to
account for initiative funds separately from other survey and certification funding.=
States have not yet submitted final expenditure reports for their fiscal year 2000
initiative allocations.

Table 6: Federal Medicare and Medicaid Funding for State Survey and Certification
Activitie

Dollars in millions

Fiscal year Medicare Medicare funding Medicaid rindine Tota federal
funding associated with Funding

initiatives

1994 $145.8 $130.4 $276.2
*1995 r45 5* _________.145.8 133.0 278.8
1996 147.6 136.2 283.8
1997 158.0 127.4 285.4
1998 154.0 136.2 290.2
1999 17 5 0 5.0 8 135.1 310.1
2000 209' 23.5 149.0 358.7
2001 234.1 29.7 Not available Not available

Note: The state survey and certification budget is used to ensure that institutions providing health
care services to Medicare and Medicaid beneficiaries meet federal health, safety, and quality
standards. Institutions covered include hospitals, home health agencies, and end-stage renal disease
facilities, as well as nursing homes. The federal government funds 100 percent of costs associated
with certifying that nursing homes meet Medicare requirements and 75 percent of the costs associated
with Medicaid standards. States usually pay additional costs associated with ensuring that nursing
homes meet state-established licensing standards

'Medicaid funding is reported retrospectively on state expenditure reports The 2000 level is projected
on the basis of the expenditure reports that have been received to date (the first 2-3 quarters of fiscal
2000).

'In fiscal year 1999, the Congress appropriated 84 million for initlative-related costs (P.L 105-277, Oct
21, 1998). Subsequently, HCFA reprogrammed another $4 million to help the states cover four key
initiatives.

these suggested amounts In fiscal year 1999, regional offices could reallocate among the states up to
15 percent of the suggested amounts. The regional office then notifies states of award determinations
and the ability to incur obligations for these amounts.
5
rhis requirement applies to nursing home initiatives funding for fiscal years 1999 and 2000.
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'For fiscal year 2000, Medicare funding to states included about $5 million that was reprogrammed
from the Medicare contractor tennination budget The $5 million reprogranuning was primarily
intended to support additional complaint investigations required by one of the itiativens

'President's budget request

Source: Center for Medicaid and State Operations, HCFA

According to fiscal year 1999 iutiatives expenditure reports, only six states used their
full fiscal year 1999 initiatives allocation, and less than $4 million of the $8 million
available for the initiatives was spent" Discrepancies between the initiatives
expenditure reports and the separate reports that capture all survey and certification
expenditures (including the initiatives) raise the possibility that some states may have
spent their initiatives funding but failed to account separately for initiatives
expenditures as required by HCFA.' Overall, however, the two reports indicated that
28 states did not use their full fiscal year 1999 initiatives or survey and certification
funding allocations, suggesting that a substantial portion of the $8 million was not
used for the nursing home initiatives during fiscal year 1999.

We attempted to clarify these issues by contacting nine states, including seven that
HCFA officials indicated had not filed a nursing home initiatives expenditure report
Officials in three states told us that, essentially, these funds were used even though
their initiative expenditure reports showed otherwise. Officials in the other six states
said that they did not expend their full fiscal year 1999 initiatives allocation. (See
table 7.) In some cases, however, what state officials told us appears inconsistent
with their other survey and certification expenditure reports. Neither HCFA nor
state officials were able to explain these discrepancies. For example, two Missouri
budget officials told us that none of the state's $262,000 fiscal year 1999 initiatives
funding was used, while an official at the state survey agency was certain that an
undetermined amount had been expended on initiatives related training. This latter
interpretation is supported by the state's survey and certification expenditure report
that suggests that $161,000 of these funds may have been spent during fiscal year
1999.

2
JAccording to HCFA offlicials, nursing home initiatives funds appropriated in fiscal year 1999 may only

be used for this purpose. These officials advised us that after HCFA makes the funds available to the
states, the states must expend or obligate the funds during the same federal fiscal year. They
explained that HCFA may reallocate funds not spent by one state during a particular fiscal year to a
state hgat expended more than it was initially provided for that fiscal year.

'One possible explanation of these discrepancies is the fact that HCFA did not require states to
specifically account for nursing home initiative expenditures until December 1999.
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Table 7: Summary of Information Provided by Nine States on Their Fiscal Year 1999
Nursing Home Initiatives Allocation

State Allocation Amount Summary of remarks by state omfials
amount reported as not

expended
California $1,002,400 $277,508 State officials told us that the full nursing home

Initiatives allocation was used and Indicated a
supplemental expenditure report would be
submitted to HCFA.

Delaware 24,540 24,540 None of the state's allocation was used because
of reorganization issues, existing surveyor
vacancies, and late availability of funds

Mhinois - 432,316 325,544' The full allocation was not used because of the
late availability of funds and the provision of
more funds than were needed for new mandates.

Kansas 125,245 67,700 The full allocation was not ued becaue start-up
of several initiatives was delayed past originally
expected dates.

Missouri 261,958 Some' Only part of the allocation was used because of
the late availability of funds and the difficulty
meeting accounting requirements.

Nebraska 70,179 1,604 HCFA did not have the state's iitiative
expenditure report and believed the state had not
used any of these funds. The state was able to
provide a copy of ite report showing that all but a
small amount of its allocation had been used.

Pennsylvania 286,030 154,200' The full allocation was not used because of
delays in the start-up of initiatives (July 1999).
Labor relations issues related to surveys initiated
outside normal work hours were also a problem.

Tennessee 100,974 94,530' Although the late availability of initiatives funding
was a problem, most of the money was used. The
state would have preferred using the money to
hire additional surveyors but, because of late
availability, used most of the funds for a surveyor
pay increase.

Utah 49,351 24,675 The full allocation was not used because of late
I availability of funds.

'Though state officials said some of their initiatives allocation was not used, the state's survey and
certification expenditure report showed that the entire budget was used during fiscal year 1999,
including the allocation targeted for the initiatives.

'Missouri's survey and certification expenditure report showed only $101,000 unspent, suggesting that
it may have spent $161,000 of is initiatives allocation in fiscal year 1999.

In Missouri, state officials said that the initiatives placed new requirements on the
state agency but did not provide resources quickly enough to support these initiatives
in fscal year 1999. The state survey agency's budget authority is set legislatively and
cannot be used for new requirements, such as the initiatives, without legislative
approval (unless the agency's appropriations bill allows for spending unanticipated
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federal funds up to a preestablished spending level).= Missouri officials also stated
that there was insufficient time to implement system adjustments to separately
account for the fiscal year 1999 initiatives dollars, as HCFA required. The timing of
the fiscal year 1999 increase was considered problematic by several other states,
though they were able to use some of these funds. States were not aware of the
initiatives when their legislatures met in early to mid-1998 as the initiatives were not
announced until July 1998. In addition, officials told us that the availability of funds
late in the fiscal year limited their efforts to respond to the new initiatives.

A primary objective of the initiatives funding was to enable states to hire additional
nursing home surveyors, particularly to perform complaint investigations. Generally,
state offieials told us that hiring in the current competitive economy is difficult, that
state hiring processes are lengthy and may require legislative authorizations, and that
new surveyors are not fully trained for up to a year after they are hired. For example,
a Missouri official told us that the time needed to hire surveyors made it hard for the
state to use initiatives funds during fiscal year 1999 for this purpose. A Tennessee
official said that because of the need for legislative approval to increase staffing the
state was unable to use initiatives funds during fiscal 1999 for this purpose. Even
with such approval, we were told, it takes 6 months to hire-assuming suitable
candidates are available. Instead, Tennessee used the bulk of its initiatives funding
for pay increases for long-term-care facility surveyors.

Initiatives Intended to Put More
Teeth Into Enforcement Ontions

Overall, it is too early to tell whether the improvements in federal enforcement
policies will have their intended effect of encouraging nursing homes to sustain
compliance with federal requirements. The weaknesses in federal enforcement
policies we identified in previous reports were essentially attributable to the ability of
nursing homes to evade sanctions. For example, our prior work found that the threat
of federal sanctions did not prevent homes from cycling in and out of compliance. In
virtually every case of noncompliance, homes were granted a grace period to correct
deficiencies before sanctions were recommended or imposed, even when homes had
been cited repeatedly for actual harm violations. HCFA guidance also allowed states
to accept, in some cases, a home's assertion that it had returned to compliance rather
than confirming the correction of serious deficiencies through an on-site visit
('revisit"). Under these circumstances, most deficient homes, even those with
repeated deficiencies that harmed residents, did not have sanctions that actually took
effect

HCFA and HHS have attempted to put more teeth into enforcement options by (1)
requiring immediate imposition of sanctions without a grace period for homes that
repeatedly cause harm to residents, (2) issuing new guidance on revisits, (3)
increasing funding for the board that handles nursing home appeals to reduce the

"nurty states provide gubernatorial budget authority to spend unanticipated federal funds without
approval of the legislature.
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backlog of cases, (4) introducing a new type of civil monetary penalty, (5) taking
measures intended to reduce delays in imposing a denial of payment for new
admissions, (6) closing loopholes associated with its most severe sanction-
termination from Medicare and Medicaid, and (7) increasing oversight of certain
facilities with histones of providing poor care. In addition, HCFA's Long Term Care
Enforcement Tracking System-the first comprehensive national database on federal
enforcement actions against nursing homes-became operational in all regions in
January 2000 and includes data beginning with fiscal year 2000.2

Denial of a Grace Period

The denial of a grace period for serious repeated deficiencies was implemented in
two stages. In September 1998, HCFA modified its policy to require that states refer
for immediate imposition of a sanction any nursing home with a pattern of harming a
significant number of residents on successive surveys (levels H and above in HCFA's
scope and severity grid). Effective December 15, 1999, HCFA expanded this policy to
include deficiencies that harmed only one or a small number of residents (level G
deficiencies) on successive standard surveys.' In an earlier report, we estimated that
this change could increase the percentage of homes referred immediately for
sanctions from approximately 1 percent to as many as 15 percent of homes
nationally.5 The regional offices we visited in 2000 reported an increase in
enforcement referrals over a similar period during the previous year. For example,
HCFA's Kansas City office reported that between January and June 2000, almost one-
half of the 127 referrals were due to HCFA's elimination of a grace period for certain
homes. Washington, where about 50 percent of nursing homes have been cited for
isolated actual harm, began implementing this policy in March 2000. For the period
March I through August 17, 2000, the state recommended 63 enforcement actions
that it would not have a year earlier-23 percent of surveyed homes, compared with
our national estimate of 15 percent Because Washington has historically cited actual
harm deficiencies at a greater percentage of nursing homes than any other state,
referrals under HCFA's new policy were expected to be high. According to state
officials, this large number of referrals created a significant additional workload for
the state survey agency.

'OSCAR does not contain complete or reliable data on enforcement actions. As a result, each region
maintained its own enforcement action data, which varied in sophistication from comprehensive
computer databases to illegible hand-kept logs with inconsistent formats.

'Previously, states referred for sanction any homes with deficiencies at the immediate jeopardy level
(J-L) without granting a grace period. However, because of the very serious nature of immediate
jeopardy deficiencies, the state, nursing home, and regional office often work in concert to resolve the
situation as soon as possible. States are now required to deny a grace period to homes that are
assessed one or more deficiencies at the actual harm level or above (G-L in HCFA's scope and severity
grid) in each of two successive surveys within a survey cycle. A survey cycle is two successive
standard surveys and any intervening survey, such as a complaint investigation.

'Nursina Homes: HCFA Initiatives to Imorove Care Are Under Way but WMi Recuire Continued
Commaillnd1 (GAO/r-HEHS-99155, June 30, 1999), p. 12.
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Revisits

In August 1998, HCFA began requiring states to perform revisits to ensure that homes
with serious deficiencies had in fact returned to compliance. In some cases, states
were previously allowed to accept a nursing home's 'credible allegation"-a
declaration that it was back in compliance-without on-site verification. HCFA's
new guidance requires state survey agencies to conduct one or more revisits at a
nursing home for any deficiency originally classified as having caused actual harm or
placed residents in immediate jeopardy (G-level or higher), until the agency has
verified that the home is in full compliance for each deficiency cited. The policy
applies even if the severity of the original deficiency was reduced during a prior
revisit.

DeDartmental Appeals Board

HCFA has taken actions intended to reduce delays in collecting fines-called civil
monetary penalties-from nursing homes. A fine is the only federal sanction that can
be imposed retroactively against a nursing home, making it impossible for a home to
avoid having the sanction become effective. However, if a nursing home appeals its
fine, payment is automatically suspended until the appeal is resolved. Before the
initiatives, insufficient staffing at the HHS Departmental Appeals Board and HHS
Office of General Counsel resulted in delayed resolution of pending cases and
corresponding delays in collection of fines, enabling nursing homes to indefinitely
postpone payment of fines by filing an appeal. To provide for the more timely
processing of nursing home appeals, the Congress, at HHS' request, increased funding
for the Appeals Board by a total of $2.8 mlllion in fiscal years 1999 and 2000. r Many
of the 15 new positions created with this increased funding were only filled within the
past year. In addition, the HHS Office of General Counsel received $4.4 minlion in
fiscal year 2000 to hire 33 additional regional office attorneys to handle appeal cases.
After increasing rapidly between September 1996 and September 1998, the number of
pending nursing home appeals decreased in 1999 and then rose again in 2000 (see
table 8). It is unlikely, however, that many enforcement actions resulting from the
new policy of denying a grace period to homes that repeatedly harm residents have
yet reached the point of appeal; when they do, this may result in a significant increase
in the volume of nursing home appeals."

"The Departnental Appeals Board provides the administrative lawiudge review and the final
administrative appellate level review for nursing home appeals of any federal enforcement sanction.
The HHS Office of General Counsel includes the regional office attorneys who represent HBS and
HCFA in such appeals.

'In commenting on our draft report, California officials Indicated that an additional effect of appeals is
that HHS' attorneys are requring state Surveyor and cosultant staff to provide testimorn to support
HCFA's action. The state said that preparation time and hearings can last 8 to 10 days and that during
this time the involved swveyors are not available to accomplish survey and certification work
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Table 8: Comparison of Pending ADpeals and Increased Staffing at the DeDartrental

Appeals Board

Date Pending nursing Administrative Attorneys Paralegals Total
home appeals lawjudges and clerical

staff

Sept. 30, 1996 234
Sept 30,1997 472
Sept 3

0
, 199 605

Seyt.30,1999 - 555 4 9 4 17
Sept. 25,2000 698 8 1311 32

Note Staffing data for fiscal years 1996-8 are not available. Staffing levels are for the component of
the Board that hears nursing home cases. The 1999 staffing levels do not include Individuals who were
temporarily assigned to the Board.

Per-Instance Fines

In May 1999, HCFA issued regulations giving states an additional enforcement
option-a per-instance fine-that is imposed immediately. In the past, fines could
only be levied for each day of noncompliance. The per-instance authority allows
states to recommend a fine for a specific instance of non-compliance. Such fines may

be more easily applied, particularly in circumstances in which states find it difficult

to determine the number of days the home was noncomplianta HCFA reported that

the number of per-instance fines is increasing, from 33 between May and September
30, 1999, to 354 for the period October 1, 1999, through August 31, 2000.a In
comparison, per-day fines for the first 10 months of fiscal year 2000 totaled 1,359 (see
table 9). Per-instance fines are capped at $10,000 and therefore may not be as
effective a deterrent to noncompliance as per-day fines, which can rise to higher
dollar amounts."3 For example, the average per-instance fine was about $2,000, while
the average per-day fine totaled almost $8,000.

'For example, HCFAas San Francisco regional office suggested that It was appropriate to use per-
instance fines for isolated Instances of noncompliance at a nursing home with a generally good
compliance record.

'A HCFA official noted that although states had the authority to use the per-instance fine in May 1999,
they may have been reluctant to do so before the issuance of HCFAas implementing guidance in March
2000.

3
'In contrast to the per-instance maximum of $10,000 per survey, the per-day monetary fine has a

$10,000 per-day limiLt which accrues until the home achieves substantial compliance. HCFA
regulations preclude use of a perinstance and a per-day monetary fine on the same survey.
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Table 9: Comparison of Per-hIstance and Per-Dav Fines for Fiscal Year 2000. asof
August 8. 2000

Type of dvil monetary Number Impoeed Amount due. Amount colleted

Per4-nstance 354 l $7490436 I312TV
Per-day 1 510,722,899 5 S 4,023,795

*Amount due excludes cases where (1) the nursing home's 60-day period to appeal the fine had not yet
expired or (2) the fine had been appealed

Source: HCFA

Denial of Payment for New Admissions

HCFA has also made efforts to ensure that the sanction of denial of payments for new
admissions is imposed in a timely manner, as required by law. Modified regulations
now permit states to provide the notice to the nursing home within 2 days of
submitting a recommendation to HCFA (if not disapproved). HCFA also encourages
states to meet referral deadlines so that the denial of payment can be imposed within
three months as required by statute. However, the four regional offices we visited
had not implemented the expedited notice provision (except as a one-state pilot), and
some still had states with problems meeting the deadline for imposing the sanction.

Termination

HCFA took two actions to increase the deterrent effect of its most severe sanction-
ternination from the Medicare and Medicaid programs. First, it altered its policy to
require pretermination performance to be considered in determining any future
enforcement acnions against terminated homes subsequently readmnitted to Medicare.
Second, it gave additional guidance to HCFA regional offices about the length of the
so-called 'reasonable assurance period" during which terminated homes must
demonstrate that they have con-ected the deficient practices that led to their
terminations.=

Stecial-Focus Facilities

In January 1999, HCFA instructed each state to begin enhanced monitoring of 2
nursing homes that historically had records of providing poor care (some states
selected an additional one or two homes). Surveys were to be conducted at 6-month
intervals rather than annually. Known as focused enforcement, the initiative was
modeled after a similar California program. In September 2000, HCFA reported that
semiannual surveys had only been conducted at a little more than half of the original
110 facilities. HCFA indicated that both state survey agencies and HCFA regional

"Before readmitin a terminated cidty to Medicare, HCFA requires nursing homes to adss the
stuation that led to termination and provide reasonable asrance that it wfll not recur. To give this
assurance, a home Is required to have two surveys not more than 150 days apart, each of which shows
the problem to be corrected. The reasonable assurance period Is the tine between these two surveys.
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offices have been reminded, in writing, of the semiannual survey requirements for
special-focus facilities and that its regional offices are now working closely with
states to achieve better compliance. Of the 60 homes that received semiannual
surveys

* 12 have been terminated or have voluntarily withdrawn from the Medicare and
Medicaid programs,

* 31 have had civil monetary fines imposed and 18 have received a denial of
payment for new admissions sanction, and

* 28 are now in substantial compliance.

In addition, the most recent surveys show that the percentage of homes with
deficiencies that harmed residents (G or higher) decreased from 66 percent to 50
percent

Although this initiative is worthwhile, we believe that its narrow scope excludes
many homes that provide poor care. In contrast, California's state focused
enforcement program, which began in June 1998, was significantly larger, initially
covering 36 of the state's facilities with the worst compliance histories." Based on
the program's success to date, California plans to expand the number of closely
monitored homes to 100 by June 2001. Rather than selecting two homes per district
office, the expansion will identify facilities throughout the state with the worst
compliance history. Of the original 36 facilities, 14 continue to be closely monitored.
The remainder have left the program because they returned to compliance (11),
changed ownership (10), or closed (1).

Nursing Home Chains With Performance Problems

HCFA has not yet implemented an initiative that would deny a grace period to homes
belonging to nursing home chains with performance problems, but it recently
circulated draft guidance to states for implementing this initiative. Problems with
defining a chain and determining which homes belong to each chain contributed to
the delay and remain a problem. As a result, HCFA's draft guidance is applicable only
to chains with over 100 homes nationally. The policy will be phased in for all
remaining chains when data on chains' ownership of homes become available on a
broader basis.

IMPROVEMENTS CONTINUE IN FEDERAL
OVERSIGHT OF STATE SURVEY ACTIVITIES

In our prior work, we found that HCFA's oversight of state efforts had serious
limitations that prevented it from developing accurate and reliable assessments of
state survey agency performance. HCFA regional offices' policies, practices, and
oversight were inconsistent, a reflection of coordination problems between HCFA's

"Initially, California targeted 34 facilities-2 for each of the state's 17 district offices. Two additional
homes were added to the list to replace homes that left the focused enforcement program.
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central office and its regional staffs. Moreover, in important areas such as the
adequacy of complaint investigations or surveyors' findings, HCFA relied on self-
evaluation under the SAQIP program that essentially allowed states to write their
own report cards. Though OSCAR data were available to monitor state performance,
they were infrequently used, and neither states nor HCFA regional offices were held
accountable for failing to meet or enforce established performance standards.
Finally, HCFA rarely conducted federal comparative surveys that allowed a
comprehensive look behind the state survey process but instead relied primarily on
limited, direct observation of state surveyors-called an observational survey.

HCFA's initial efforts to improve federal oversight were limited. " However, the
agency recently embarked on a major overhaul of its oversight strategy. In the late
spring of 2000, it introduced several organizational changes intended to improve
consistency, coordination, and accountability. In addition, effective October 2000,
direct federal oversight using a new series of periodic reports based largely on
OSCAR data will replace states' self-evaluation of their survey activities. According
to HCFA, many implementation details are still being worked out In addition, HCFA
is exploring the feasibility of conducting more comparative surveys and
contemplating changes in the way it allocates funds for state survey and certification
activities. Because these changes are either recent or have not yet been introduced,
it is too soon to tell how effective they will prove in resolving past problems,

HCFA Has Created Coordinating Mechanisms to
Ensure More Consistent Federal Oversight

HCFA has established several coordinating mechanisms to improve the consistency
of federal oversight of state survey activities and to provide greater accountability. In
earlier work, we raised concerns about the lack of a direct link between HCFA's
central and regional office components regarding nursing home oversight HCFA's
Medicaid and State Operations Director was responsible for establishing national
oversight policy, and the 10 regional offices were charged with day-to-day monitoring
of state survey agency activities." Both the director and the regional office
administrators answered separately to the HCFA Administrator without any formal
reporting links. These organizational reporting lines complicated coordination and
communication, weakened oversight, and blurred accountability when problems
arose. For example, we reported significant differences in the nature and extent of
the oversight provided by regions. Recent or rplanned chanaes tin irnnmve
consistency, coordination, and accountability include the following:

Efective October 1995, the number of comparative surveys was increased to about 1o percent of the
approximately 900 federal surveys conducted annually-either one, two, or three per state, depending
on the number of nursing homes. Though the majority of federal surveys continued to be
observational, HCFA iasued new protocols to ensure they were conducted more consistently and set
ups centralized tracklng system to analyze the results.

HCFA relies on 129 federal surveyors in 10 regional offices to any out us responsibility for
evaluating the adequacy and effectiveness of each stateas nursing home survey proceas.
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* National Oversight Polic. In May 2000, HCFA established a Nursing Home
Survey and Certification Oversight Board. The Oversight Board, which meets
monthly, will make recommendations on oversight policy to the HCFA
administrator. Recent meetings involved the survey and certification budget
Chaired by the Director of the Center for Medicaid and State Operations, the
Oversight Board includes two regional office administrators as well as other
central office representativesa Its composition is intended to improve
communication and coordination among senior HCFA managers responsible for
nursing home oversight.

* Managing Day-to-Day Oversigh! HCFA designated two co-leaders-the director
of the Survey and Certification Group (who reports to the Medicaid and State
Operations Director) and the Philadelphia Regional Office Administrator-to
manage and coordinate day-to-day survey and certification activities. The former
is responsible for providing a national perspective on oversight activities, while
the latter works directly with associate regional administrators-individuals with
day-to-day responsibility for nursing home oversight-to help ensure greater
consistency across regions.=

* Resional Office Focal Points. By October 2000, each HCFA region will assume the
lead for ensuring consistency in 1 of 10 policy areas, such as data collection and
analysis, training, and survey and certification budgets'a HCFA is still working
out details as to the specific duties in each area and establishing coordination
procedures. In the past, there was inconsistency across regions, but the new focal
points are expected to overcome this problem. For example, concerning data
collection and analysis, some regions had the capability to use OSCAR data in
their monitoring efforts and others did not. The data tracking coordinator will be
responsible for ensuring that regions have the necessary trained personnel and
that regional administrators and the central office are apprised of the results of
tracking efforts.

* Policy Clearinghouse. Effective in June 2000, HCFA established a seven-member
policy clearinghouse, with representatives from the HCFA central office, the four
HCFA regional office consortia, and the states, to ensure that regional office

'Board members include representatives from HCFAs Center for Medicaid and State Operations,
Center for Beneficiary Services, Center for Health Plans and Providers, Office of Financial
Management, Office of Clinical Standards and Quality, and two HCFA regional administrators. The
HCFA Administrator and Deputy Administrator are ex officio members, and the Offices of General
Counsel and Legislation have permanent, nonvoting members.

"In each regional office, the associate regional administrator responsible for nursing homes reports to
a regional administrator. The Philadelphia Regional Office Administrator will not evaluate an
associate administrator's performance but will provide feedback to the appropriate regional
administrator.

The other lead areas are state survey performance, cross-regional surveys, quality, federal monitoring
surveys, certification of new providers, surveyor staffing, and non-long-term-care surveys.
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directives to states are consistent with national policy." For example, the
clearinghouse ordered the withdrawal of guidance issued by the Dallas and
Chicago regional offices to state surveyors on how to determine the oral and
dental health of nursing home residents because of concern about the resource
implications. HCFA is now considering whether it should develop national
guidance on this issue. Achieving an appropriate balance between the need to
apply consistent national policy and fostering an environment that encourages
regional offices to develop improved practices will be an ongoing effort.

Increasing Federal Oversight and Reauiring Greater
Use of Management Information Systems Should
Imnprove State and Reidonal Office Accountability

HCFA will require regional offices to begin producing periodic reports on state
survey activities and, effective October 2000, these reports will be used to assess
state performance in key areas. HCFA officials recognized that neither the central
office nor the regional offices had made the most effective use of existing data to
monitor state activities and to take appropriate action when serious state survey
agency problems were identified. For example, while the Atlanta regional office used
OSCAR data to actively monitor state performance and required state survey agencies
to correct problems, the other regions we visited did not. Recent state experiences
illustrate the opportunity to use OSCAR and other available data to monitor state
activities, including variations among local district offices. HCFA is also examining
ways to increase its use of comparative federal surveys.

Standardized Resorts to Assess State
and Reidonal Office Performance

To provide both the central and regional offices with the basic data needed to
improve federal oversight HCFA has directed its 10 regional offices to periodically
prepare 18 'tracking" reports on areas that measure both state and regional office
performance. Examples of reports that will track state activities include pending
nursing home terminations (weekly), oversight at problem facilities selected for more
frequent surveys (monthly), meeting OSCAR data entry timeliness (quarterly), tallies
of state surveys that find homes deficiency-free (semiannually), and analyses of the
most frequently cited deficiencies by states (annually). Examples of reports that will

trck r eXI~om> office uero, nce idde t^.os on the w-als of Z-%co.p-A. e_:;
(semiannually) and on the processing of enforcement cases (monthly). These
reports, in standard format, will enable comparisons within and across states and
regions and should help to surface problems and identify the need for intervention-
either by HCFA's central office or regional offices.

Tables 10 and 11 provide examples of how available data could have been used to
identify potential performance problems in state survey agencies and district offices.

%States are represented by the Association of Health Facilit Survey Agencies.
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Table 10: HCFA Analysis of OSCAR Data and Comparative Surveys Could Have

Raised Questions About the Performance of Oklahoma's State Survey Agencv

Background In May 2000, the state official responsible for nursing home survey activities was
indicted for bribery. Allegedly, in exchange for payments, the director gave some
nursing homes preferential treatment, such as notifying homes in advance about the
date of their annual surveys so the homes had time to prepare for thetm.

Issue Although existing data from OSCAR or federal comparative survey results would not
have uncovered bribery, HCFA officials acknowledged that this information could have
alerted them to shortcomings in Oklahoma's survey activities.

Deflciency Compared with the national average, Oklahoma had a higher percentage of deficiency-
citations free homes (22 percent versus 16 percent) and a lower percentage of homes with

actual harm or Immediate jeopardy deficiencies (15 percent versus 30 percent).
OSCAR data About 20 percent of the state's annual nursing home surveys reported in OSCAR were
entry from 1998 and some were up to 2 years old, an apparent violation of the federal

requirement to inspect each nurmg home at least once every 15 months
Revisits Since early 1999, the state had not entered any data on nursing home revisits into

OSCAR, raising a question as to whether the state had conducted the required on-site
review to determine that cited deficiencies had been corrected.

Comparative Four 1999 federal comparative surveys in Oklahoma cited a total of 45 deficiencies,
surveys compared with the state's total of 3. Eight of the 45 federal citations involved quality of

care, some at the actual harm leveL In contrast, none of the state surveys found any
quality-of-care deficiencies. In fact, state surveyors found two of the homes to be
deficiency-free.

Note: The HHS Office of Inspector General, the Federal Bureau of Investigation, the Internal Revenue
Service, and the Oklahoma Attorney General's Medicaid Fraud and Control Unit participated in an
investigation leading to the May 2000 legal charges brought against the Oklahoma State Department of
Health's Deputy Commissioner, who was responsible for state nursing home survey activities It has
been alleged this individual received payments from nursing homes in exchange for preferential state
survey treatment

At our request, HCFA's Dallas regional office determined that surveys had been conducted for some
of these homes in 1999 but that the results had not been entered into OSCAR-a violation of HCFA's
guidance that states promptly enter survey results into OSCAR
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Table 11: HCFA Analysis of Available Data Could Have Raised Questions
About the Performance of Missouri's State Survey Agencv

Issue Of the four states we visited, Missouri had the highest percentage of deficiency-free
homes-both before and after the introduction of the nursing home initiatives For
example, 3 percent of California nursing homes were found deficiency-free on their
most recent survey, compared with about 16 percent in Missouri To gain a better
understanding of the adequacy of state surveys in Missouri, we reviewed the results
of 368 complaints registered against 34 of 84 homes found to be deficiency-free
during the period January 1999 through January 2000. Our hypothesis was that
defidency-free homes should have few complaints. Missouri a 84 deficiency-free
homes received 605 complaints, an average of 7 complaints per home (compared
with an average of 2 per deficiency-free home in California). The number of
complaints against Missouri's defidency-free homes ranged from I to 39, and 19
homes had 10 or more complaintsa

Complaints Twenty-two of the 34 deficiency-free homes had substantiated complaints. For
against example, one home with a total of 39 complaints had 17 actual harm deficiencies
deficiency-free substantiated, including 3 substantiated at the immediate jeopardy level, during
homes complaint investigations.
Adequacy of The rate of substantiation of complaints was generally much lower in one of the
complaint state's seven district offices-one of the two districts that had a sLgnficantiy higher
investigations percentage of deficiency-free homes (34 percent, compared with a statewide average

of sllghtly less than 16 percent). In reviewing complaints investigated by this district
over the past 3 years, we noted several anomalies and problematic investigations:
* Regarding one complaint, the district office wrote the complainant a letter

indicating that the investigation had substantiated the allegations and action was
being taken In fact, however, the district found the allegation to be invalid and
took no action against the nursina home

* In another case, the district investigated a complaint about a resident who died
without being provided CPR (cardiopulmonary resuscitation), even though her
husband had signed a form asking that CPR and all other necessary measures be
taken in the event of a medical crisis. The investigation concluded that there
was no evidence to suggest that the home's staff did not act appropriately during
the crisis, but it failed to address the issue of whether the nursing home had a
system in place to alert staff to a resident's desire for resuscitation Instead, the
investigation focused on whether performing CPR would have made a difference
in the resident's outcome. The Mie also indicated that, during the course of the
investigation, the home advised the surveyors that it would have Its lawyer
present a seminar to the home's staff about complying with residents' wishes for
resuscitative measures. However, there is no indication in the file that the
surveyors verified that the home actually took such action.

Federal February 2000, a federal comparative survey was conducted at a nursing home
.onn lv. th t . fonumd t,, h-., Rmi na, ,.ie -4, , pr...
surveys surveys, The state surveys had been conducted by surveyors assigned to the same

district office discussed above.
* The comparative survey found 11 deficiencies, including actual harm to

residents because of failure to ensure that residents maintain their ability to
perform normal daily functions and failure to provide adequate nutrition

* Federal surveyors told us that these care problems should have been detected by
the state's survey I month earlier, which found this home to be in substantial
compliance with federal quality standards.

a Missouri's state auditor had questioned the circumstances surrounding the
deletion of all 11 deficiencies from this same home's 1998 survey, including
deficiencies similar to those found in the federal comparative survey
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'We examined the results of a]] complaints against deficiency-free homes that received 10 or more
complaints and a random sample of all complaints against 25 percent of deficiency-free homes that
received fewer than 10 complaints.

HCFA's 18 new standardized status reports should help to track the states'
compliance with an initial set of seven state performance standards, including survey
timing, deficiency documentation, complaints investigation, conduct of surveys in
accordance with guidance, and OSCAR data entry (see app. IV, table 17). In areas
such as deficiency documentation and complaints, the regional offices will go beyond
examining computerized data and review actual records. For example, the
appropriate documentation of survey findings will involve regional office reviews of
samples of survey reports from each state. As noted earlier, a state that conducted
similar reviews of a sample of its own surveys found both an understatement of
deficiencies and investigative weaknesses. Regional offices will also conduct an on-

site review of each state's complaints system and procedures. The seven standards
are drawn largely from those used under the SAQIP program, which will be
discontinued as of October 2000. HCFA is developing protocols to ensure that the
regions consistently enforce the seven standards.

HCFA is in the process of redesigning its on-line management information system,
OSCAR. OSCAR's new nursing home module is projected to be available in the
summer of 2001. While OSCAR currently provides extensive information about state
surveys, including when surveys are conducted, the deficiencies cited, and the length
of time between a home's annual survey, generating analytical reports from OSCAR is
difficult, and most regions lack the expertise to do so. The new nursing home module
in OSCAR will be more user-friendly because it will require less computer-
programming experience to conduct data analysis.

Reevaluation of Comparative
and Observational Surveys

In October 1998, HCFA acknowledged the need to do more comparative surveys than
the 21 conducted in the previous 2 years. As a result, it required regional offices to
perform between one and three comparative surveys per state annually, depending
on the number of nursing homes. Comparative surveys now account for about 10
percent of federal surveys. The remaining 90 percent are observational.

HCFA currently is exploring the adequacy of the number of comparative surveys and
is considering either (1) increasing the number of federal surveyors available to
conduct them or (2) narrowing their scope to allow more surveys to be done.
Increasing the proportion of federal surveys that are comparative would respond to
our 1999 recommendation.@ We believe that the results offer a more accurate picture
of the adequacy of state survey activities than do observational surveys, which
primarily are used to help identify training needs. Seventy percent of the 157

California Nursine Homes Care Problems Persist Despite Federal and State Oversight (GAO4EHS-
98-202, July 27, 1998) and Nursing Home Care: Enhanced HCFA Oversight of State Programs Would
Better Ensure Quality (GAO/HEHS-00-6, Nov. 4,1999).
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comparative surveys conducted between October 1998 and May 2000 found more
serious care problems than did the corresponding state survey. On average, state
surveyors identified 3 deficiencies per home, while federal surveyors found almost
10. Currently, however, too few comparative surveys are completed in each state to
assess whether the state appropriately identifies serious deficiencies. Although most
do not meet the timing requirement to be classified as comparative surveys, the
results of 16 federal surveys recently conducted in Oklahoma underscore the value of
increasing the number of comparative surveys per state (see table 12)." More
comparative surveys in Oklahoma could have provided HCFA with broader evidence
about the adequacy of state survey activities.

Table 12: Results of Federal Surveys of 16 Nursing Homes in Oklahoma

Isne Between April and June 2000, HCFA conducted federal surveys at the 16 nursing
homes suspected of bribing the state aurvey agency director This number is
significant because most states have only one or two federal surveys each year.

Number of In 8 of the 16 surveys, federal surveyors found a minimum of 20 more deficiencies
deficiencies than were cited on the most recent state survey for the same homes. In one of the

more glaring examples, the federal survey cited 37 deficiencies and the most recent
state survey cited only 1.

Scope and In 15 of 16 surveys, federal surveyors also cited deficiencies at higher scope and
severity severity levels than did state surveyors
Quality-of-care Overall, federal surveyors found significantly more quality-of-care problems than did
problems state surveyors-averagIng 5.3 versus 1.5 quality-of-care deficiencies (see app. V, fig

____ ____ ____ ____ ___ 1).

HCFA is also examuning how its regional offices conduct observational surveys and
how the current scoring system may be improved to assess a state's performance on
such surveys. First, HCFA is completing 10 cross-regional surveys to identify
differences in how regions conduct observational surveys. Each HCFA cross-regional
team consists of surveyors from two regional offices who join the federal surveyors
in a third region to watch how they conduct an observational survey. Differences are
already emerging among regions, such as how a particular nursing home is selected
for a federal survey and the extent to which federal surveyors identify nursing home
deficiencies. During the fall of 2000, a report together with recommendations will be
sent to the HCFA Oversight Board concerning changes to ensure consistency in the
federal monitoring survey process. Second, the current methodology for scoring theresults of observational survPvs only indi tiPsc wh-thpr - stat t- -f.
required survey task-not the quality of the survey or of the judgment exercised by
the state surveyors. HCFA has contracted for the design of a scoring mechanism that
would allow federal surveyors to better and more consistently assess the quality of a
state survey. Due in part to concerns about the scoring system, HCFA has not issued
a planned report on the results of observational surveys conducted in fiscal year
1999.

"Comparative surveys are generally conducted within 2 months of the states survey to ensure that
conditions in the home are similar for both the federal and state survey team. Four of these 16 federal
surveys would quality as comparatives because 2 months or less had elapsed since the most recentstate survey. As with typical comparative surveys, the federal surveyors conducted a complete reviewof the care provided by each nursing home.
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56

B-284751

Changes to Allocation of Survey Funding
Could Enhance State Survey Oversiuht

HCFA is exploring options for.better distributing future survey and certification

funding. The current survey and certification budget process bases funding requests

and state funding allocations on past state practices and costs, rewarding states that

spent substantial amounts in the past by establishing those expenditures as a budget

baseline. Conversely, states that spent less for survey and certification activities may

have baseline costs that are too low. Differences in state suryey and certification

budgets may be a significant factor in the variations in time devoted to performing

surveys. A 1998 study by the Center for Health Systems Research and Analysis

identified significant imbalances in survey time and resource utilization among the

survey teams-imbalances that still exist. Our recent analysis of OSCAR data

showed that Tennessee surveyors spent an average of 94 hours to perform a nursing

home survey, whereas Washington surveyors spent an average of about 162 hours.

Differences such as these may significantly affect the quality of oversight, because

the Center's study showed a correlation between the average survey time and the

number of deficiencies identified.

HCFA officials reported that efforts are ongoing to identify better options for

distributing future survey and certification funding. The agency's Fiscal Year 2001

Annual Performance Plan establishes a performance goal of moving from the current

budget process to a price-based process. HCFA proposes developing national

standard survey measures and costs that would be used to price the workload for

each state survey agency.

CONCLUSIONS

Sustained efforts by HCFA and the states are essential to realizing the potential of the

nursing home quality initiatives. For example, better detection and classification of

serious deficiencies through the standard survey process will require further

refinement of survey methods and a reduction in survey predictability to limit the

opportunities for homes to prepare for these reviews. In the states we reviewed,

efforts to expedite complaint investigations and systematize the reporting of

investigation results are at various stages of implementation and remain incomplete.

As for the application of strengthened federal enforcement policies, more time must

elapse before progress in this area can be assessed. Similarly, with respect to

improved federal oversight, the effectiveness of recent internal HCFA reorganizations

and management information reporting enhancements can only be judged in the

months to come. In short, the current momentum should neither be taken for

granted nor relaxed. The extent of the progress in improving quality of care is

uncertain, but fuly and effectively implementing the initiatives is an essential
component in securing the necessary improvements.
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AGENCY COMMENTS
AND OUR EVALUATION

We provided a copy of our draft report to HCFA and the states included in the scope
of our work We received written comments from HCFA; the California Department
of Health Services; the Division of Aging, Missouri Department of Social Services; the
Michigan Department of Consumer and Industry Services; and Residential Care
Services, State of Washington Aging and Adult Services Administration, Department
of Social and Health Services. Maryland and Tennessee had no comments other than
that they believed the report was fair.

HCFA generally agreed with our findings and conclusions. Recognizing that progress
had been made in improving the quality of care in nursing homes, HCFA stated that it
agreed with us that it is still too early to draw definitive conclusions about the impact
of various nursing home initiatives from the preliminary data available. HCFA
likewise agreed that sustained federal and state actions are necessary to realize the
full potential of the initiatives. HCFA said that it was committed to taking additional
steps on a number of issues raised in our report such as (1) survey predictability, (2)
the continued variability across states in citing serious deficiencies, (3)
discrepancies in state reports regarding the expenditure of nursing home initiatives
funding, (4) the timeliness requirements for completing complaint investigations, (5)
regional office consistency in implementing enforcement initiatives, (6) consistency
in the monitoring of state performance, and (7) refining data systems to provide more
timely, useful, and customer-friendly information. HCFA also indicated that it is
uon-um~uLwu Lo speciic actions that would help strengthen and build upon the nursing

home initiatives, including, exploring ways to make optimal use of available remedies
as well as exploring the need for additional authorities; working with states to meet
the 10 percent goal for off-hour surveys, and developing more streamlined methods
for investigating serious complaints. (HCFA's comments are in app. V.)

California, Missouri, Michigan, and Washington also generally agreed with our
findings and conclusions. Washington reflected that the full implementation of thenursing home initiatives is on-going. California, Michigan, and Missouri elaborated
on the improvements made in their oversight of nursing homes but also noted that
implementation is not yet complete. For example, California is in the process of
implementing recently enacted state legislation that will significantly increase survey
staff and Missouri has not yet compltied L it v.L,. of coup'- n
investigations.

Missouri identified several areas where it believed continued dialogue between HCFA
and states would be fruitful, such as modifying the survey process to focus on non-
compliant homes, the use of the OSCAR system as the primary data source on survey
results, improvements needed in resource planning, potential expansion of the
special focus facilities initiative, and consistency in surveyor training. It also believed
that refinements were required in federal comparative sqrveys because they are
conducted with criteria different from that set forth by HCFA for use by state
agencies and are not required to be legally defensible. While our report
acknowledges steps recently taken by HCFA to ensure csistency in federal
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oversight, Missouri's assertion that federal comparative surveys are not required to
be legally defensible is erroneous. Federal comparative surveys must meet the same
documentation standards as state surveys, and the federal survey may be subject to
administrative appeals if HCFA takes enforcement action on the basis of the survey's
findings. Missouri also said that the periods of time surveyed are not the same.
Consistent with our November 1999 recommendation, HCFA has directed its regional
offices to initiate comparative surveys within 14 to 28 days after the completion of
the state's survey rather than within two months as specified in statute. This step
should further ensure that conditions in a home are as similar as possible for both the
state and federal survey. We had also recommended that federal surveyors should
include as many of the same residents as possible in their comparative survey sample
as the state included in its sample.< The similarities between the initial results of
Missouri's November 1998 survey of a nursing home and the findings of a February
2000 federal comparative survey of that same home also suggest that identified
deficiencies can continue to exist over an extended period of time. (Comments from
the four states are included in appendixes VI through IX)

Technical comments provided by HCFA and the states were also incorporated as
appropriate.

As agreed with your offices, unless you publicly announce its contents earlier, we
plan no further distribution of this report until 30 days after its issue date. At that
time, we will send copies of this report to the Honorable Nancy-Ann Min DeParle,
Administrator of HCFA, and others upon request.

Please contact me or Kathryn G. Allen, Associate Director, at (202) 512-7114 if you or
your staffs have any questions. GAO staff acknowledgments are listed in appendix X

William J. Scanlon
Director, Health Financing

and Public Health Issues

'GAOHEHS-004, Nov. 4, 1999, pg. 28.
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5MPLEMENTATION CHRONOLOGY FOR
KEY NURSING HOME QUALITY INITIATIVES

The implementation dates in this chronology generally reflect HCFA's issuance of final
guidance to states. Actual implementation of many of the Administration's nursing home
initiatives is dependent upon state action. During our work, we encountered examples
where state implementation did not coincide with the HCFA 'implementation' dates
shown below in table 13. Other activities to promote the consistency and effectiveness
of HCFA oversight of state survey activities are not being formally tracked as initiatives.

Table 13: Imrlementation Chronolokv for Key Nursing Home Initiatives

Initiative and date m Implementation status
Survey procedures

January 1999 Staggered surveys, State survey agencies required to initiate 10
percent of annual surveys outside normal work hours.

July 1999 Survey methodology, phase one: HCFA instructed states to
incorporate quality indicators into the survey process. Quality
indicators are derived from nursing homes' assessments of residents
and rank a facility in 24 areas with other nursing homes in the state.
By using the quality indicators to select a preliminary sample of
residents before the on-site review begins, surveyors are better
prepared to identify potential care problems. Concurrently, HCFA
published new investigative protocols for use by surveyors on key
issues such as abuse prevention, pressure sores, hydration, and

Projected completion date 2002 Survey methodology, phase two; As a follow-up to the quality
or 2003 indicator and protocol initiative mentioned above, HCFA plans to (1)

improve the on-site augmentation of the preliminary sample selected
off-site using the quality indicators and (2) strengthen the protocols
used by surveyors to ensure more rigor in their on-site investigations.

Complaints
March 1999 Actual harm complaints: Within 10 workdays, state survey agencies

are to begin investigating complaints that allege actual harm by
conducing an on-site visit (when necessary).

Enforcement
August 1998 Revisits: Revised revisit policy by requiring states to actually visit

nursing homes to ensure that serious deficiencies have in fact been
corected and that facilities have retuied to compliance.

September 1998 Grace period for H- and 1-level deficiencies: HCFA eliminated the
grace period for homes with repeated serious violations (ki- and i-
level deficiencies). Now states are required to refer such homes to
HCFA for immediate sanctions.

January 1999 Special-foam facilities: State survey agencies instucted to begin
enhanced monitoring of two nursing homes per state-facilities with
histories of providing poor care.

May 1999 Per-nstance civil monetary penalties: States allowed to impose per-
instance civil monetary penalties when period of noncompliance is
unclear or in other appropriate circumstances. States may not
impose both a per4nstance and per-day fine for the same survey.
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May 1999 Appeals bacidog:
* For fiscal years 1999 and 2000, the HHS Departmental Appeals

Board received a S2.8 million funding increase to hire more
personnel to help reduce the bacidog of nursing home appeals.
The fiscal year 1999 increase was in the form of a supplemental
appropriation

* The HIS Office of General Counsel also received a funding
increase of 54.4 million in fiscal year 2000 to hire 33 regional
office attomeys to represent the government in cases appealed to
the Board.

December 199I Reasonable assurance' States instructed to ensure adequate
reasonable assurance" period for terminated homes seeking

readmisson to Medicare. Typically, two surveys are required within
this period to veriy that the reason for termination no longer exists
and that the provider has maintained substantial compliance with all
applicable participation requirements.

December 1999 Considering pretermilnatlon history: States instructed to consider a
nursing home's preteruinatlon history when taking enforcement
actions after a home has been readmtted.

December 1999 Grace period for G-level deficiencies: HCFA eliminated the grace
period for homes with repeated violations at the G level, and states
are required to recommend such homes to HCFA for immediate
sanctions.

Projected completion date of late Poorly performing nursing home chains: HCFA has developed and
2000 released for comment draft manual instructions that provide criteria

for defining a nursing home chain with performance problems.
* The instructions would require states to deny an opportunity to

correct (grace period) before sanctions are imposed on facilities
that are part of a chain with performance problems.

* The instructions would only be applicable to chains having over
100 homes nationally. The policy would be phased in for all
remaining chains when data on chains become available on a
broader basis.

Oversight
October 1998 Federal oversight surveys Standardized protocols were issued for

observational surveys, and the number of comparative surveys was
increased HCFA now requires a minimum of one comparative survey
in states having fewer than 200 nursing homes, two in states with 200
to 599 nursing homes, and three in states with 600 or more homes.
Ninety percent of federal monitoring surveys will continue to be
observationaL

Projected completion date of OSCAR redesign: HCFA is in the process of redesigning its on-line
summer 2001 management information system, OSCAR. While OSCAR currently

provides extensive information about state surveys, including when
surveys are conducted, the deficiencies cited, and the length of time
between a home s annual surveys, generating analytical reports firm
OSCAR is difficult, and most regions lack the expertise to do so. The
new nursing home module In OSCAR will be more user4frendly
because it will require less computer programming experience to
conduct data analysis.
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STATE SURVEY FINDINGS FOR PERIODS
BEFORE AND AFTER THE ADMINISTRATION'S

In order to compare trends in nursing home deficiency citations, we analyzed data from
HCFA's OSCAR System. We compared results for two time periods-one before and one
after implementation of the nursing home initiatives: (1) January 1, 1997 through June
30, 1998 (base) and (2) January 1, 1999 through July 10, 2000 (current). Because surveys
are conducted at least every 15 months (with a required 12-month state average), it is
possible that a facility was surveyed twice in either time period. To avoid double
counting of facilities, we included only the most recent survey from each of the two time
periods. Because some states do not enter survey results promptly, the current period
did not include all surveyed facilities. The results of our analysis are presented in table
14.

table 14: Percentage ox Homes at racm ~enciaenav Level nesure aiu BIter ule NsatR
Home Initiatives. by State

State Number of homes Actual harml Potental for Potential far Defidency-free
immediate wort than min arm (percent)
Jeopardy minnl harm (Perct)

(Pper cernnt)
B__ _ A_ _ Before | Atr Before After Before After Before Aft

^-ar- 22 225 5!.! 4!.3 32.2~~~~~~177 529 6i.6 0.9 10.11 4.91
Alaska 16 15 37.5 33.3 43.8 46.7 0.0 6.7 18.1 13.3
Arizona 163 125 17.2 36.8 71.8 56.8 4.9 2.4 6.1 4.0
Arkansas 285 253 14.7 30.8 56.8 57.7 22.8 5.9 5.6 5.5
California 1.435 1,301 28.2 28.2 65.0 65.7 4.0 3.0 2.7 3.1
Colorado 234 229 11.1 16.6 38.5 49.8 5.1 3.9 45.3 29.7
Connecticut 263 260 52.9 53.5 19.4 30.8 0. 0.4 27.4 15.4
Delaware 44 41 45.5 53.7 36.4 34.1 6.8 2A 11.4 9.8
District of Columbia 24 18 12.5 5.6 37.5 61:1 41.7 33.3 8.3 0.0
Florida 730 746 36.3 21.7 51.1, 62.5 1.6 1.7 11.0 14.1
Georgia 371 364 17.8 25.0 41.8 46.4 102 7.7 30.2 20.9
Hawaii 45 46 24.4 23.9 33.3 67.4 33.3 4.3 8.9 4.3
Idaho 86 83 55.8 54.2 36.0 373 12 0.0 7.0 8.4

- 2..: 6.- 70 8.2 ini

Indiana 602 581 40.5 48.2 46.2 40.1 4.8 2.41 8.5 9.3
Iowa 525 428 392 22.7 42.9 55.6 1.0 3.01 17.0 18.71
Kansas 445 404 47.0 36.9 32.6. 45.8 1.8 0.0 18.71 173
Kentucky 318 306 28.6 252 37.1 614 7.9 3.9 26.4 9.5
Louisiana 433 365 12.7 20.3 31.6 50.4 27.5 6.3 282 23.0
Maine 135 124 7.4 10.5 62.2 64.5 7.4 5.6 23.0 19.4
Maryland 258 188 19.0 24.5 34.1 37.2 8.9 8.5 38.0j 29.8
Massachusetts 576 541 24.0 32.9 24.0 34.2 3.3 4.4 48.81 28.5
Michigan 451 442 43.7 45.9 51.7 495 1.8 1.4j 2.9 3.2
Minnesota 446 437 29.61 32.5 40.4 45.1 6.7 5.5 23.3 16.9
Mississippi 218 196 24.81 31.6 44.0 505 8.3 82 22.9 9.7
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St te Number of homes Actual harm/ Potental for Potenil for Dedkklncyfe
. . t~~~~~~~mmediate mnore thnn rdls honn (pecnt)
. .' . ~~~~~~Jpawey ri't- httrr (Perent)

. nt) ~~~~~~~~~~(pecrent)
Before Aft. Before After Before Aft. Bdmae After Befoe IAfter

Missowi 595 565 21 .0 25.7 43.7 55.E 6.2 3.0 29.11 15.6

Montr 106 I105 38.7 39.0 39.6 50,5 5.7 1.9 16.0 8.6

Nebraska 263 2411 32.3 26.61 24.7 48.5 3.0 3.7 39.9 21.21

Ncvb 49 50 40.8 24.0 55.1 64.0 2.0 4.0 2.0 8.01

New Hampshire v 819 82 30.2 35.4 25.6 32.9 14.0 43 30.2 26.8

New Jersey 377 336 13.0 23.t 2AA4 38.1 15.4 1 I.i 47.2 27.1

New Mexico - 81 82 11.-4 305 ' 4.3 45.1 11.4 1.2 33.tl 23.2

New York 66S 606 13.3 27:16 38.4 41.3 7.9 5. 40.5 25.7

North Carolina 407 409 31.1 42.1 33.21 37.9 4.7 2.! 31.2 17.1

North Dakota 8t 89 55.7 24.7 35.2 52.8 2.3 5.6, 6.8 16.9

Ohzio 1,043 995, 31.2 28.6 41.3 50.3 4.9 3.31 22.6 17.8.

Oklahomna 463 394 8. 1S.C 55.7 58.6 6.7 4.6 29.2 21.8

Oregon 171 157 43.9 53.5 26.3 27.4 2.9 0.1 26.9 19.1

Pennsylvania 811 774 29.3 30.72 44.4 47.7 3 .6 3.2 22.7 18.3

Rhotte Islantt10 96 I I.i 13-5 54.9 45.8 3.9 5.2 ,29.4 35.4

5'outh Carolina 175 176 28.6 29.5 65.7 64,i8 0.6 0.6 S.i S.i

South Dakora 124 112 40.3 29.5' 37.1 55.4 3.2 4.5 19.4 10.7

Tennese 361 353 11.: 24.1 58A 65.4 3.6 2.5' 26.9 7.9

Texas 1,381 1,3131 22:2 24.9 36A 42.7 19.7 14.1 21.7 1 8A4

Utah 98 93 15.3 17;2 61.2 65.6 0.0 1.: 23.5 16.1

Vermnont . 45 45 20.0 13.3 35.6 48.9 11.1 -2.2 33.3 35.6

Virginia 279 282 24.71 19.5 34.8 39.41 4.7 6 A 35.8 34.8

Washington 288 281 63.2 57.73 32,3 3.7. 1.0 IA 3.5 3.2

West Virginia 130 i44 12.3 20. 1 63.8 65.3 16.2 11 .1 7.7 2.8

Wisconsin / 438 424 1 .1 14.1 5.7 50.5 5.3 3.3 2A4.0 31.6

Wyoriiing ' 5 ~~38 41 28.! 34.11 55.3F 46 3 2.6 2.4 13.2 17.i

Notnr 17,W9S 16,854 27.71 29-5 43.81 49; 7.1! 4.7' 2131 16.01
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STATE EFFORTS TO ADDRESS NURSING
HOME STAFFING SHORTAGES

We identified 20 states that have enacted legislation that establish wage pass-throughs,
wage supplements, or related programs to provide supplemental wages, finge benefits,
or funds for additional nursing home staff. Fourteen of these state-programs were
implemented since January 1998-3 in 1998; 9 in 1999; and 2 in 2000. Two other states-
Michigan and Utah-enacted wage pass-throughs prior to 1998. The remaining four
states only recently enacted legislation and have not yet implemented their programs.
To identify these 20 states, we began with a September 1999 study based on a 50-state
survey that identified seven state programs.' To update this study, we contacted the
National Conference of State Legislatures, the Paraprofessional Healthcare Institute, and
the Service Employees International Union and conducted an Internet search on wage
pass-through programs" during the summer of 2000. Because we did not survey all 50
states, there may be additional state programs. Table 15 provides a general description
of each state's program.

North Carolina Division of Facility Services, Conr State Ef f oArs the Recrnentn
Retention of Nurse Aide and Other Parerofessional Aide Workers (Sept 1999).
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Table 15: States With Proarams to Address Nursing Home Staff Shortages

state Tlme period Amount appropriated Program description
Arkansas Program began July I, The wage pass-through appropriation was $26 The wage passthrough provided an increase of $4.93 on the faclty's

1999. million ($7 million state and $18 million federal daily rat; requires participating facilities to maintain minimum
dollars) for the numing home staff wage staffing levels. Facilities will be required to submit quarterly staffing
enhancement reports to the Arkansas Department of Human Services for review to

determine compliance with the minimum staffing requirementa. The
Department may also perform periodic onsite reviews-which may
be unannounced-to determine the coreecroess and completeness of
the quarterly reports. Failure to meet minimum staffing requirements
will result in the repayment by the facility of 100 percent of the
enhancement payments received for services occurring in that

California First wage pas-through For the 1999 pass-through, the estimated annual The 1999 wage pass-through provided funds for salary, wage and
implemented on August total cout was $51.2 million ($29.6 million atate and benefit increases for nursing facility direct care staff-reglstered
I 1999. A second wage $25.6 million federal dollars); for the 2000 pas- nures, licensed vocational nurses, and nurse assistants, The second
pass-though was through, the estimated annual total cost was $1484 wage passthrough in 290O was expanded to include other staff such
implemented August 1, million ($74.2 million state and $74.2 million an housekeeping and dietary staff. The pas-through in calculated on a
20O0. federal). per patient-day basis and added to the per diem rte paid to each

facility. Compliance of facilities will be on a retmspective basis, with
a sample of facilities being audited. Facilities that did not comply
with the wage pass-through provisions will be subject to recoupment
of the undintributed wage pass-through funds plus a 10 percent
penalty.

Connecticut State fiscal year 2000 The state legislature appropriated a wage The fadilitys share of the enhancement program funds in based upon
enhancement for nursing homes of $75 million ita percentage of total direct and indirect costa in relation to all
(637.9 million state and $37.b million federal) for facilities, adjusted for Medicsid days Enhancement paymente can be
state FY 2000. The state has appropriated $77 med for wage, benefit, and staffing increases for a nursing home. The
million ($38.6 million state and $38.6 million Commissioner of the Consecticut Department of Social Services may
federal) for the state FY 2901 wage enhancement require facilities to file cout reporing forms, in addition to the annual

cost report, to verify the appropdiate application of wage, benefilt, and
staffing enhancement rate adijutment payments.

Florida Program began April I, Appropriated approximately $32 million ($13.9 The funds are to be used to reimburse nursing facilities for the costa
2909. million state and $181. million federal) annually for of hiring additional certified nursing assistants and licensed nurses or

a *direct care staff adjustment' for the cost of saniry or benefit enhancements to retain such staff. All
providers recehivng the additional funds must provide documentation
of direct care expenditures over that time period. The documentatlon
is to be submitted to the Florida Agency for Health Care
Administration in s format simiar to the base data period
documentation. Any amount deemed not to have been appropriately
expended i to be reimbursed to the Agency. Cost report audita will be

____ ____ ___ ___ ____ ____ ___ __ _ ____ ____ ___ ____ ____ ___ ____ ____ ___ conducted.
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State 7ime Period A_ ount pproprited rprogran deseription
Kanas Program began in U43 million (approximately £1.7 million state and Funds are targeted fr numing facility front line taff. Providem appl

September i199. pprimatey *2.6 million federal) u awarded in for a per diem add-on to the Medicaid rate and are responsible for
total funds for state FY 2000 to estabisn a wage documenting legitimate use of ronds ihmough quarterly reports.
passthrough program for numing fa ilies. Statistics are being collected on turnovr.
Another $4.2 million (approximately $1.7 million
state and approximately $L6 million federal) was
appropriated for FY 2001, but it Is contingent upon
HCPA' approval of a state plan ameudment.

Louisiana Legislature pased a bill louisirna's wage puss-through is contingent upon A portion of the earnings on the investment from the stae's Medicaid
duringtheirstapeciud HCFA' approval of a state plan amendment. Thst Fund for the Elderly are to be used for providing for a wage
session of 2000, enhancement for direct cre peraonnel working in Medickid-ceritiled
program has not yet nuaming homes in accordance with a plan established by the
been implemented. Department of Health and Hospitals and representatives of the

numing facility industry. The plan will provide for a direct pas-
through of the costs of such wageenhancements in a manner to
ensure that the nuominil home rate is adjusted tn reflect the foil rusts

_________________ )f ~~~~~~~osuch wage enhancement
Maine Program began July i, $368 million (O1.2t million state ani $2243 million The supplemest in intended to address the problem of recruitment

1999. federal) was provided fr a one-tiUm! nuring home and retention of nonadministrative staff. Facilities had flexibility to
supplement for the direct care rate. use it for either new positions or increasing wages of direct cre staff.

State will audit through cast reports.
Maryland Program not yet Intention is to provide $10 million ib general funds Intent of the General Assembly is that the Governor provide in the

implemented. for nY 2002 and $10 million in general funds for FY sate budget for FY 2002 and FY 2003 additional funds to increase
2003. payments in the Nuring Service Cost Center of the Medicaid nursing

home reimbursement. The fonds are to be used to enable numing
homes to address recommendations of the state's Task Force on
Quality of Cure in Nursing Homes in order to (I) increase hours of
direct rare to resident; (2) increase nursing stafL; and (3) increase
wages, fringe beneflts, and other forms of compensation provided to
direct care personnel. Expenditures by nursing homes shall be
subject to audit and cost settiement by the Maryland Department df

Health and Mental Hygiene.
Mamehusetts Program began Jamuay According to Ue state's iscal year 3001 budget The Massachusetts Division of Medical Assistance and the

2000. appropriated $35 million ($17.5 million stat and Massachusetts Dividon of Health Care Ftace and Policy were to
$17.5 millb federal) fur the exclusive purpose df establish criteria far the disbum ement orthe funds appropriated and
fonding increases in wages and related employee report to the Senate and House Committees on Ways and Means on

_ costforceriflednun'saidesatnamuingfcilities the criteria to be used by September 1. 2000. Criteria will mandate the
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State lIme period Amount appropriated Program decr
degree to which such nursing facilities provide enhanced wages for
certifled nune's aides and report to the two committees on the wage
increases given at each facility by January 4. 201.

Michigan The state established its In state FY 20O0, approximately 033.6 million The current state FY 2000 wage pass-through provides a maximurn
first nursing home staff (approximately $1.08 million state and increase of an additional 75 cents per hour and the reimbursement
wage pass-through in approximately $18.52 miilion federal) has been limit is to be applied on a per-employee basis. The provider must
state FY l980 with appmpriated fora wagepass-thmugh. Forstte FY report actual wage pass,through cost data in the annual cost report
limited participation. 2001, the amount for the wage pass-through in not for the wage pass-through year. In addition to a copy of the facility's
Tme state's most current specifically identified The FY 2001 appropriated written policy for internal administration of the wage pass-through,
wage pass-through in for inflationary allowance may be used to cover any the provider must maintain, at the facility, information on individual
state FY 2000. allowable variable cost increases and in sufficient to employee wage increases and new beneflin cos The support

provide a 50-cent-per-hour wage increase for schedule and associated payroll records must be available for
nurseu s aides at all facilUtes. Medicaid program audit verification. Fallure to provide all supporting

data for audit will result in disallowance of the wage passthrugh
reimbursement.

Minnesota First wage adjustment In state FY 200I, approximately 892.7 million For the first two wage adjustment bills, the legislation left it to the
bill passed in 1198 for (approximately $45.4 milDon state and nuaing facility to decide which employees to give the money to. For
state FY 1998. There approximately $47.3 million federal) was the Latest wag# adjustment they passed a bill that provides for
have been two other appropriated for a wage adjustment everyone in tUf nursing facility (except the administrator. central
separate wage office employees, and anyone paid thmugh a management fee) to get
adjustment bills for an equal per-hour increase in wags Each facility's per diem rate wk s
suate FY 2000 and state increased $1.00 plus a portion of 83.13 depending on facilities' average
FY 2001. operating rate. Facilities must fie a distribution plan showing how

they plan to give the money to their employees. The plansI must then
be approved by the Minnesota Department of Human Services before
the rate adjustment Is implemented. The plans re ala subject to a
look-behind audit

Missouri Program not yet Appropriation fornally approved for $7 million Proposed regulation currentiy drafted and receiving comments.
implemented (approximately $8.9 million state and

approximately $13.8 million federal) for quality-of-
care wage enhancement for direct care staff of

.______________ .nursing facilities.
Montana Program began July 1, in state FY 2000, approximately $2.9 million For the state FY 2000 program, the nursing homes could receive up to

1999. (approximately $900,000 state and approximately a $2 14 per Medicaid day add-on to the rate for direct care staff wage
$211 million federal) was appropriated for a nusing The nursing facility was given flexibility in deciding which ftill4time
facility wage add-on for enhancing the wages of equivalent classification would receive add-on (staff with patient
direct care staff in nursing homes. For state FY contact and food service were possible groups). Providers were
2001, approximately $5.9 million (approximately required to submit supporting documentation for approval that
$1.6 million stae and $4.3 million federal) was detailed how the finds would be used to provide for direct care staff
appropriated for the nursing facility wage add-on. wage increases.

GAO/HEHS-OO-197 Nursing Home Quality Initiatives
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State Tme periodi Amount approprtated Program description
Ohlshoma First wage enhancement The estimated cost for the state FY 2i01 wage The wage enhancement is an adjustment to the nursing facility's per

program was enhancement is approximately $19 million diem rate equal to $3.15 per patient day. The mount of the rate
implemented May 1998. (approximately $5.6 million state and increase for nursing facilitIes was calculated assuming that all nursing
The state had a wage approximately $13.7 million federal). facilities would meet the slate's minimum staffing requirements
enhancement in state Staling ratios will he reviewed on a monthly basis tor all nursing
FY 1999 and FY 2000 facilities. Those that demonstrate willful noncompliance with
and currently has one staffing ratios will be suniect to a sizeable penalty.
for state FY 2001.

South Carolina First wage add-on bei:an The appropriation for the state FY 2600 wage add- Effective December 1, 1998,* 75-cents per patient day add'o was
December 1, 1999. on was approximately $4.6 million (approximately included in each nursing facility's reimbursement rate. The add-on
Second wage add-on $135 million state and approximateb $3.15 million was provided to assist nursing facilities in retaining currently
was implemented federal). employed nurse saide staff. If a nursing facility in cited during.
October 1, 1999. survey for inadequate nurse aide staff during the time period in which

the 75-cent add-on in provided, it will be requited to submit financial
and statistical infosration relating to the expenditure. If, as a result
of the review, a payback Is wanmanted, it may not exceed the total
amount reimbursed through the add-os. Effective October 1, 199. a
certified nurse's side vacancy add-on was included in each qualilying
facility's reimbursement rate. The add-on will be provided in order
that nursing faciliUes can address the industrywide nurse's aide
staffing turnover problem that was enhanced by a change In the

____________ minimum staffing requbements.
Texas Program began May 11 The Texas Enhanced Direct Cam Staff Rate There i no specified portion of the funds thatame to be used for

2000. program provided $41 million (915.8 million in nursing homes versus hospice room and board. The finds provide
general revenue funds and $26.2 million In federal additional funds for direct care staff of nursing homes-registered
funds) duoing state FY 2000 for reimbursement nurses, licensed vocational nurses, and certified nurse s aides.
increases for nuring homes and hospice room and Participation lathe program requires the facility to maintain certain
board (in nursing homes) and is prodiding $40.9 direct care staffing levels. All contracted facilities will provide the
million ($15.8 million slate and $25.1 million Texan Department of Human Services an Annual Staffing and
federal) during state FY 2001. Compensation Report reflecting the activities of the facility while

deivering contraced services over the rate year. Thib report will be
used as the basis for determining compliance with the staffing
requirements and recoupment amounts. Also, the Department
requires a 6-month staffing report that will be used as the basis for
detennining compliance with the staffing requiements and
recouDment amounts

Utah State had previously For the 1998 program, the state implemented a Hourly wages for nurse's aides were monitored to ensure funding was
implemented a pass- wage passthrough, which added $3.06 per day for directed to the wage problem. In addition, the nursing facility
through program in 1990 um'es sides-approximately $3.5 million Medicaid payment rate has a nursing component that in provider
and 1912 for nursing (approximately $945,900 state and $166 miiiom speciflc. Payments are based on nursing costa reported for the prior
facililes. ThM most federal) was appropriated for the wage pass- year. Therefore, if nursing expenditures are reduced. future payment
recent nuring facility through. rates reflect that decrease.
pass-through program
began July 1. 1998.
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Venrmont Program began July 1, $4 mion ($1.2 mion sate and $248 million The supplement is to be calculated as the prorated share ofthe net

199I . federal) was appropriated for the wage pass- revenues based on the ratio of its nursing wages, salaries, and fringe
through. benefits to the tol of all nursing wages, salaries, and fringe benefila

paid by Vermontnursing homes participating In the Medicaid program
as reported on their 1997 Medicaid cost reports. The supplement in
then added to the facility's total per dtem rate. Within 60 days aster
the end of each slate fiscal year during which wage supplement
payments are made, each facility is to file on forms prescribed by the
Vermont Division of Rate Setting a report of the wages, alasies, fringe
benefi and bonuses Paid to employees during the statefiscal year.

Virginia Program began July I, $21.7 million (approximately $10.6 million slate and The nursing bore wage supplement was to compensate nuring
1999 approximately $11.2 million federal) was faciliites for increased costs of certified nurse's aides and other

appropriated for the wage supplement increases in direct care costa. The nursing homes are to report what
was actually spent, and if the facility did not spend the money for the
wage supplement, then it most be retUrned to the state.

Wisconsin Program began October The statewide amount of the nursing home wage A nursing home wage pam-through in provided to facilliles to inerease
1, 1999. passthrough in not to exceed $8.3 million wages and fringe benefits, or to increase stalf hours equal to 9% of the

(approximately $342 million state and $4.88 million total amount of wages reported in a facilty's 1998 cost report
federal) in state FY 1999-2000 and $11.1 million
(approximately $4.b3 millon state and $6.57 militon
federal) in state FY 2000,2001. .
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ADDITIONAL INFORMATION ON
FEDERAL OVERSIGHT ACTIVITIES

FEDERAL COMPARATIVE SURVEYS

Because HCFA does not expect to implement a centralized database on comparative
surveys until 2001, we manually compiled a summary of the 157 comparative surveys
conducted between October 1998 and May 2000 by obtaining copies of the state and
corresponding federal survey from each regional office. Table 16 presents the results of
our analysis.

* Compared with the results of state surveys, 70 percent of federal comparative surveys
found more serious care problems. On average, state surveyors identified 3
deficiencies per home, while federal surveyors found almost 10.

* Significant differences emerged among the 10 regions responsible for conducting
comparative surveys. In August 1999, HCFA instructed regions to start their federal
comparative surveys within 14 to 28 days after the state's survey was completed. Our
analysis found that HCFA's New York and Philadelphia regions both had an average
39-day time period between the conclusion of the state survey and the beginning of
the federal comparative survey. In contrast, the average interval for the Denver
region was 23 days. Our analysis also found that of the 10 regions, only Chicago cited
fewer deficiencies, on average, than state surveyors. Similarly, Boston was the only
region to cite deficiencies at a lower scope and seventy level than state surveyors

Table 16: GAO Analysis of the Results of Federal Comoarative Surveys Conducted
Between October 1998 and May 2000

HCFA ro.0 Nab. of Nmdber of swsh-o fthoofswyt- AIWe AwnVF Ad
r sop- - oflt. mope -admtuy of feds. of ra- .ofce -obof

d.Bieo7 W- l th ddkooy e 1h. do3. bets dedide fd.

,4eoYos thtof fdu.idefdoy ta of lame de3.* 41 1.
Frelw o 7s Ii 321 4.1 6.0

PfbdtW T 11 39.1 2.8 6.3
Atlast 28 0 10 286 3.7 .
Cha 22 4 13 3.1 0 2.1

K City 13 I 33.8 321 14.2

r8 16 I 11 22.6 2.3 11.7

*an Fvascso 10 (10 245 7.3 23.6

SeUL 9 4 272 213

tota 15 2 1110 2.6 2.4 9.9

NEW FEDERAL NURSING HOME
PERFORMANCE STANDARDS FOR STATES

Beginning October 2000, HCFA plans to track the states' compliance with an initial set of
seven state performance standards. Based largely on standards established for the
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SAQIP program, the seven standards are scheduled to replace states' self-evaluation of
compliance. HCFA is in the process of developing protocols to ensure that the regions
consistently enforce the seven standards. Table 17 sumnarizes the standards, indicates
whether the state or HCFA was previously responsible for assessing compliance, and
lists the data HCFA expects the regions to use in evaluating performance.

Table 17: New State Performance Standards. Relationshin to SAWIP and Federal
Evaluation Data Sources

State New state performance Source of new Data source
performance standard performance

area (effective October 1. 2000) standard
Conduct of the Surveys are planned, scheduled SAQIP (State) OSCAR
surveyand conducted in a timely manner.
Deficiency Survey findings are supportable. SAQP (State) State survey statement of
documentation deflciencies
Consistency in Certifications of homes' SAQIP (State) Federal Monitoring
survey compliance with federal standards Surveys
performance are fully documented and

consistent with applicable law,
regulations, and general
instructions.

Emforcement When certl1ying noncompliance, SAQIP (State) Long-Term Care
actions adverae action procedures set forth EnSforcement Tracidng

In regulations and general System
instructions are to be adhered to.

Federal All program expenditures and SAQIP (HCFA) State Survey Agency
expenditure charges to be substantiated to lIS BudgetExpndhure
monitoring Secretary. Report and Nursing Home

Initiative Expenditure
____________ ~~~~~~~~~~~~ReDort

Complaints Conducting and reporting of SAQP (State) OSCAR
investigation complaint Investigations is timely

and accurate and complies with
general instructions for complaint
handlins._ _

OSCAR data entry Accurate and timely data eory Into SAQIP (HCFA) OSCAR
OSCAR _

Mmhe current SAQIP Nursing Home Performance Standards for State Agencies are divided Into two sets of
performance standards-one for states and one for HCFA regional offices. The states are responsible for
self-assessng their ability to meet the seven sAte sandards and reporting those results to their regional
offices. The regional offices have an additional four performance standards they are responsible for
ensuring their state survey agencies meet. The source of new standard column indicates whether it b a
state or HCFA SAQIP standard.
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RESULTS OF RECENT FEDERAL
SURVEYS IN OKLAHOMA

Between April and June 2000, HCFA conducted full federal surveys at the 16 nursing
homes suspected of bribing the state survey agency director.! This number is significant
because most states have only two full federal surveys each year. Figure 1 demonstrates
that compared with the most recent state survey, federal surveyors found significantly
more quality-of-care problems at these homes.

'Four of diese.16 federal surveys would qualify as comparaives became 2 months or less had elapsed
since the most recent smie survey.
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Fimure 1: Comarison of State and Federal Quality-of-Care Deficiencies for 16 Nub
Homes in Oklahoma
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COMMEM FROM THE HEALTH
CARE FINANCING ADMINISRATION

D-AITEMRENTOFTHEALTH &HUMANSERVICES O..tncEerewoq c

Owq-. O.C. bEN

DATE: SEP 2 2 2V

TO: Kttyn G. Allen
Aseae Dbeno
Hadh Finacm ond Public Hechh 1us

=el Accountig Office (GAO)

FROM: Nncy-A Mio DePleek.._/g .
AdOWuuw

SUBJECT: GAO DmrS Rpop 1Nusmg Hos Suseweed Effos Am F-ssol o
Realize PoteroW of te QulD yInitiaves" (GAOWH LS-0097)

Thank you for ving Ts tde oppemity to evsiew and coo on the dhft report
eatled N Sone Ho So Efford Mme F _al to Relie Potdl of tlc
Ouinjtv I5 ni (GAO'H0S-D0-97) We enly gi whh the GAO's findig
and oochomme&

PIoccng the 1.6 mi people who lve It nomng honoos a io pet for tis
Adtmnsmrlnnoeen d for te Health Cre Fung Ajoncy (HCFA) ndoral enni
ctntd to bu gceonicy ad accmubilty to the o it of the nsion's
17000 musiog homevs In 1995. HCFA bepn onfrci e ng tion's togheur
etn hotne regaoo lme regulations bhtgt about tesoshle unpromnn at
do atd tn our 1998 Report to Cnge Hoevr, both OT rpo and nt n Lrot
donebytheGe nAecoe Office(GAO) madedr thtrned tobedome
Th bfe, Peiden Clinton. d * mjor n winv in iJly 199S to i
potections for vumblen seng bo 'in d to amu de on eblon

Iteplemnetion of the Preent's Ntesing Hoavochettatie (NHI) began t1999 ad is
cnntisuing at both Feder l and Ste lekeL Some NH proiin bre dy ben
itplenonted omfely n man Stom. and cmrem dan esdiact that

* OnG eatinsd lvel ee hov ree-the gtel ofaoeducin 10p nt of
u0r. on niso o r

Satme a svceoideaftwil; mm weotmodud qoulity of cnr wh te a
_mer of'doficimnc bind per sMy up from 63 in 1996 to 7.0 o 1999, and

tbe nueroffocliti esced fte ie to pvn or te forbod tn ophon
16.4p int 1996to 17.7prin 1999.
They alo me altbg mete atsi - for dabs, with the toe op fm 6.7
F itin only 1996 to 14.1 p ietn 1999.
Oscr90 offalitLeithe redfA m orerd mforr___e
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Pap 2 -Kadisyn 0. Alles

Only 10 of 33 nursing homes involuntarily terminated from the Madice progpan,
so 1999 had been readmined. Those that wver readmitted had remssined out of the
prosas so, svwas of S nshsslu while slsey made cnrrections to cono hack into

GAO ra a few macens related to the predictability of srp, the ierStat
vrisbility in ticingl mmnz deiciencses. sta shortages in toan hoses, and the foat
that some Regponal Offices ore not implesnenting the expedited notien provisions for
denial of pays for ncw admsissioens We agree with GAO ahbout the ir of
these issurs sd Uat adding step to address t Preliminary data show that we have
reacted the national I10% Val for sggered stveys as of July 2000. We hre followed
up wih those Sto tim hove trot met she I 0% threshold on n individulrl basis to
d tcroome the reaons for the duloy and their plans to adoieve the pal. Neverdihlesw

sre Soncerned bout GAO's fiding tht srvs are still too predictable in tts
atd won to disons additional measres with GAO

Rpttding vriality won tde Stases mto sng unreen deficenaes, we" pect that with
presser phatis o_ CuAing and more consistent HCFA Central and Regonal Office
OVeSSglt, we Will Mtime to s redaCt_ o so the vibility. GAO not HCPA's ret
Report to Coress dessihing She relationship beAween low s he staffing levels
sod quality of cre, and mentions the stops whish toIsten are alredy tading to

tmss thrs prohlsce. In addition the President recently onced a p al to
establish iM ti VtS to Stte that oneito ruasitg staffing levels in ig
h,-e. These Sanue could he used for a numsbee ofpurpose including ecing Ilility
ssalfreewsionet and retestion effor H risvg made a nbher of eru to ensure that
denial of payment santions sro imposed timely, we socred that GAO found
probl nin sd wll follow op with the Regioald Off0 on this m r.

We reegsie GAO's sncertn atost pparent discrepancies between expnpditure reports
and stalmetss by Satet offitials regrding expenditures, and w wll follow up with the
Stolts on this.

We also retopize GAO's esncrn shout the seed to soonstor Stite performance orsd to
ennure onsistency in the survey proces and in intwisttons beteven our Regponad
Offics and States uvey aeseis HCFA is tating sto develop ad requre
enu ineducen for all ay ad trquingiodi reoetietso of all

surveors. On October 1, 2000,c new Stards of P erforme for State servey a
will go into effect, and the Redonal Offics will begin teing A satom rat of protoenl to
msnutor tSie perfemusce and iectify ariations and ssaipa on an ongoing basis. The
ewv standaris include requirements to osure that swrv es planned, acisedhe ed and

mottloced timely, that sey findings re sportable; that certifications s ftlly
dhocmented, sad consist wth opdlisphlores rtgios= and instrtiosn that opplicthle
procedures are adherd toi certfyig nets-sooplinice said thatfe _adurtof
cornplaim nvmpt is tisely tad atrosee, and ceoplies with general instructiros.

HCFA age with GAO that it is still too early to draw definitive cnclusions bout the
impact of sams N1I p11povision fions the prelinsry data amvlletodete. We also
spec that _uaed Federal and Stte atictk will he reeded to tslr the fslI poteni
ofthe tmeanlsose quality intiatives. In thot comite we thinkt is prtat to
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Pap 3 -Katlyn G. Allen

emphasize that w only nw about to complete the ftnt fial year, FY 2000, tn which
full 6loding fot the titiatinve ,as anlablhe. T hout tis fiscal yer we hbave been
phasig in adivitim as S tn heve bee able to got legslative hdt apoval ad
COUSeN rtmtumote hirin d nog of nowveyo T lbo 1m fisding ml
m p why tbom variin Stom o t n ad esnviag pals on de
-ane _ocline. We will o to itor onon V o ad at of de Smt n
impheetn there proiscns cnd _11dtf our Vioiue as w--

Wile a pood deal of popes has beon made, we sonpze that me vo d
_soined ionont re aeaded to e sure the _ of NHI in impeoing quality of
coe We ane with th GAO that thin pne will tke time. In addstin to

itoplaneatin the vasung proVisio HCFA is ottod to a* _nso ofspecifiv
aoo tt will help ntmha blild upon the NHIL Thete imde: exas1ing hew

to make optimal use of available remedies and the possible nDed for addiiol
thmites mntb o vw vhwith Sttanotmeking proes in men the 1 pon

pal foe off4iosr uves snd the _oieas requoeaatt for rtomanpint invesatios;
woaing with S5es ta develop mean ruemilined mednod t invetigating srious
conplaints o c efning dat systna to povide mom timely. refisl and cscomr-
frindlyinnn We developed al implmnmted probools fmtoring
quality of c in n hems owned oal a by i that have fied or
atepteu 1. We also will onoUtr fet r to athom the link beean raf teveS
and quality of care

We sppreaato GAO's WvipM tn ork with HCFA ovos the pan year nol to provide
eclyfthhaoon as w meinp hope nofth quahtyofcase m ita We

m for fi the pod of te 1.6 nillion Amnerics who hiy in mng he.

GAO/HEHS-O197 Nursing Home Quality Initiatives57



80

APPENDIX VI APPENDIX VI

COMMENTS FROM CAUFORNIA'S
DEPARTMENT OF HEALTH SERVICES

DEPARTMENT OF HEALTH SERVICES

P.O. 11. rgumC

&-rSO. r425 
,

Ms. Kathryn G. Allen
Associate Director

- Health Financing and Public Health Issues
United States General Accounting Office
Healh, Education and Human Services Division
Washington, D.C. 20548

Dear Ms. Allen:

We appreciate the opportunity to submit Califomia's written response to the General
Accounting Office's (GAO) dratt report Nursing Homres: Sustained Efforts are Essential
to Reatize Potential of the Quality Iniiatives . I want to thank the GAO for recognizing
Carifomia's ong-standing and continued efforts to improve the quality of care and
quality of tife for residents in hs over 1400 nursing homes.

Continued dfforts to Imrrove the quality of care and qualltv of It. for residents

As stated in the dratt report California has. through Its annual budget supplemented
nursing home stuff wages (wage-pass through") as well as added staff to the state
agency to increase the nursing home focused enforcement program to 100 facilites. As
noted in your report this program was used as a model for HCFAs focused
enforrement program. The annual budget also gave funding to the state agency for the
following:

Quality awards to nursing homes providing exemplary care and monetary
awards to those nursing homes providing exemplary care to the highest
number of Medicaid residents

Financial grants for innovative programs Leading to improved quality of
care and quality of life in nursing homes

FRequirenents for nursing homes to report ertain indicators of financial
problems that cDuld lead to financial insolvency

* Establshed the Finanrcial Solvency Advisory Board to make
reconmmendations on addtional state licensing requirenments to improve
financial stability in nursing homes

Added additional staff for guaranteed rapid response to consumer

Increased staff to very the cyrie of nursing home surveys to decrease the
predictability of surveys

GAOIHEHS-OO197 Nursing Home Quality Initiatives58
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Ms. Kathryn G. Allen
Page 2

Governor Gray Davis also has signed legistation (Chapter 451. Statutes of 2000) which
wai krient the following to address continued efforts to irprove eder care in
Caomia

Stastewidne raising by Om ato agency on effective nrsig home pracices
to rprove Quality of care and quality of Ufa far resients

Technical assistance by the ato agency to nursing homes to help in the
of nursing honme practices

b-d consumer ioation syste

Improved abuse reporting by nursig homes

l Management conanies mnst provde application to th salae agency and
be aved by the slate agency in order to enter into management
agreements with nursing homes

* Management companies and their ubsidieies will be added to the state
agency informlaton systems

Nuig hone can be resnded and a provsional lne eissed
for certain federal nusig hon enforcement sc ions

* Nwrg tne iiewe a n aiso ae reokd iur any ieoai iiicierucy

State agency can impose a temporary manager in Neu of recommending
imposition of a temporary manager under federal requirements

Any compNnt Involuing serious threat of insuruent death or seiout bodily
harn will have an onste ispection within 24 hours of receipt of the

Centaiin ormplaint intake and upgrading conrplait traddcg systems

Nursing hos mst post a notice on at doors providing egress and
ingress to the nursing home when certain edera e des ae nrposed
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Ms. Kathryn G. Allen
Page 3

Nursing homes must provide wrilten notilication to each resident each
reasdenys known family member and legal representative and all
applicants for admission to the nursing homes when certain federal
remedies are inposed

The state agency will develop and persorm standardized quaity assurance
nrvws on all nursing home survey deficiencies that could lead to
imposition of higher level federal remedies

State civil monetary penalties have been increased for nursing home
violations of the most serious nature

The state agency will annually evaluate the nursing horme enforcement
process and provide the evaluation to the legislature and recommend
additional legislation if needed to improve the process

The state agency will determine need and make reconmendations to the
legislature regarding the minimum number of nursing hours per day
needed to provide quaity care in nursing homes

The state agency will review and make recommendations to the
legislature for changes to the state nursing home reimbursement
methodology

* Improves the transfer and discharge appeal rights for nursing home
residents

Points of clarification
(changes In bold and ftalicized)

Page 11: Addition to end of paragraph #1'...and entering the proper data into
OSCAR including California which has comphtefd 17% of its swvye
as off-hour surveys, thus exceedng fhe HCFA standard of 10Y.

Page 13: Top of page , each office will reportto one of fourfield coordinators
(north, central south and Los Angees)
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Ms. Kallyn G. Alen
Page 4

Pa 23: MiddWl of page'...but failed to aucunt separately for linlives
epexditures as requited by HCFA HFCA Initially stated Me dWes
twould not be requlted to selarattly report t. huintve eIpendItures

Uten later diLd requb, Oe stale to do so and many of Om sttats
bedf not trtcked Me sefic ftm requeted by HCFA in tw

_ report

Pg28: Endofpage' ...n rease in te volume of musing home appeals. An
additional impact of appealbs is t fiederal atotnrys am requring

I I stwveyor and consudtant sta to provide tdstioy to support
HCFAs action. PIrprstion tin and heatings can lst tO10 day and
during this tm, survey a" certifatn wok tos would be don by
surveyor rAn consultt staff to not accomplished

Carfomia would Wle to once again edonowledge the courtesy and professionalism of theGeneral Accounting Ofic stalf ad their aty to understand the very complex and
intricate swvey end enrwcment pocesses.

We would also lme t adowledge te Health Care Financng Administration and its
contiued efTot to niprove elder care.

Caloris welcm te ontnued neviw of te nurSing hn survey and enforcement
pwces. and would reonnend HCFA and Congress work with the states to detenn
iii hanS .n-frn Si nwii-fix lii wmxi

5 . R.N.. Dr. P.Kf.
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COMMENTS FROM MICHIGAN'S DEPARTMENT OF
CONSUMER AND INDUSTRY SERVICES

t E.OO. P. O 0. ROn .9MO
090. GmSCOO

oanme no a Casanr a W4mi sani- -. 4O-toO5

September20 2000

KaXhrn G. Allkm Associate Dirc7
Health Financing and Public Health Iss
United Status Genwal Accounrrng Office
Waston, DC 20548

Demr Ms. Allen:

Thank you for the oppormamty to respond to thetd report entitled
Effrl Ae rtnda t~cdie cteda o te u lia bdtitadv (GAO/HEHS-MI9e7). Middiee

supports theeffortt af HCFA tbe Gmut AccountingOffice wndfthe Senate Special Commitateno
Aging to eprdc theom ghtfnnmghome rsIn resoseto the 1999GAO report wc
took gpi.icant steps to Sea compliance with fedcral stndads for sate itste I am pe d
tosordtatdateein hah mnachowlm ededtndt-tdftepett Wehsveadditionalinfennion
in two an which mty assist in bringng the daft up to dae with the Cenent actintoes in cOm statC.

I. PagetandTa 7e 1t lpn fMihgan reat- thatu corSc r
the I6 smo ,

Mibchipn guam yonr eonxmn for t ynsing the preictability of uves snd his taken Steps to
_hrcttptih that goat.

Fmrt while the porentoge of Im sorver may e tctte for the penod used for dsi
ansesutent. wc e n tsDm you that ste Januaty 2000. an radrd stmy in ur atm han

ocotrded the federal requiretnent of wrno mm thun 16 mmrt rnoc the lt sr ey. To
accompish thisauemiplmented acfmputrcporst hs Jmuythat indicate fscititdse for
treystinthecomingnmnths. The rpt aids into pFopiatescheduhn5oofatnodotds tysnod
wiD ousses tht we mintain compliame with fedcral re met in the fur.

Second. Michipnt also incotponred the fed.l standard of con tg swuveys between 9 nd
15 _nths. with n o eg of 12 ths into the new ctpto pn tnd intomrrpeopa
pefotae ansena HCYA Reon Office V has utedd that an verp of 129 or les Mees
thfedo l teqirnetsL Miclign's avenge armey interval for fineal year2000todm tc 12.7
nonths and is aeadily decreaing to 12 months.

Tusd to, finhres rede prdiDctality. hchiptm exc a fedrl stutdted foroff4af StocdtS d
snrvys nut cenw complaint mastt iS off howta whbere ataosttm (athodit thins wnet
fWdn teqnd tents
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Sept5_ 20 2000
PWc Two

2. Pap 17- lwehg the Priority Aaacbed to f pl

InSoAp 1999.the Depat initiated dnimmmal vin. of pi ipn's lon c = trod non-
log torn c wCoplaint i p ocanm Din thus eview, pucurmtion wa
maid to llowing ias aised by dat 1999 GAO repolt fudied N , HomsCz
hm tiofcelminac (o__csd I) FodUM&diM ttc fifing
of cooplainU, 2) underttwent of e tiheSae of couplajus, ncd 3) faibnc to inoveatt
smiour coupaintu qmckly cno-lL

-Tbe inmsl eie idemtified OppDmatt for inrpaweo of noRepaM p . A pFn
wa devcloped to limina O 480 bakloggd compla thina w en ps the 30day am
required tin ftat by Jurc 30,1999.

To ccompliah tis, a pjc - c d a panel made up of S9cy Team s and
Complint bribe Unit suff deeoped a c-w pnucdu to got the cofction, u g.
priofitization asaignriu ad invesgaoion. cnty of data io mm e da tabae m nd tie
epo-tog of fiadiugp to complain . Complaints assed to aveym peior to tbiu prveoct
wec inveuiged duing ngly seded ha Some amveyc arlo vuolmed to
investigs comptut on as ovrime bs tnd a r l tdrue waa hiud to hcep
mvcUdga tSoutatMic ia cat dnutegulroh . D gdatpmject. tffemtituad
aoatetHOAnstwo dytimef ruefirinvcgfiug lngimmediatjeopardy f(I)e phiau nd
dtw 30-day tun fmnc for cunplng all otehecutplairm that in detc May 25 1999.

Thu acte cebin d Midigan b cemplaint b-aUog. Pour hmded aeet-fivc (475) of the
s conrpinn in ap o. n w inpguc i ncio y p an oy stoat si i

Tha otlhr five were courplted it eay July 1999.

Since July 1999. hfichign has irup med a omber of addionznlm to tuprovw the
roupiitat process nd to cucom timely investginti of compLainrs:

1. Ncw cumplaint faints catedtotdd dizumof atb Sturcof Micigpn in pro idingnescuay
inforDaton- fdliu t e puors of ropi Thb new compai fou m w
being added to tbh Depatets acb psF

2. Anupgxdeofb l-400Coplaintm Horlinccpbheats em waacophedtsofadiiurthe
peocerog of complins ad to bettmr accomodc datr bou, cilla
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86

APPENDr VII APPENDIX V

Ka-tyn Allin
Sqmma 20 001o
Pae These

3. A disact Complaint Intke Unit vws - ed with added staff d ced to receive and
- prioitizing ronplaintuasd facility pe indttadenta to mar complaint pro rrcessesm
accessible to the pgbic sad to bto focts investigations.

4. The sa Compl int Investigaton Mtttl was rened snd diraminated July I, 1999 to al
lswropiae staff to DMon s ecy of iDg ve ptonCdIU

S. A Complaint Invetigtiso Team vwas -cued ass separate uait to develop CeXpase in
cseplaott anveagnipoo nsd to provid rapid _ to erio njury snd arcious hum
complant

6. Off-hourtainvestiginawni i ndd fornpit arer condcted as edd

7. P _feemance measoae war established for tde Complaint Investigation Team that require
invenspnona vwithin twodays for scernta injuny complaints tra days for Ita hum z
requted by fedral law., sd a self-imposed 30 day deadline for nti-primity omplatnts.
Fdinga for each invrestigaon t be r d widan 30 days.

B. Caseload sat repott hov also be, developed for sn by masagesmet sod leaderahipte
evalass dte effectivenaes mad tiein of the complant investigation ptess.

The inpromenonts made dowed, sod comtus to rovw, scces in bMichiba4 Dat recenly
supplied to GAO forlayto December 1999 abow IOW% (63) of serious injycjury coped
within the 48 tour time fhum, 100% (16) crplains completed wtiddn the teo day tie fram
for -I hum cases, and 95% of the 717 non-ptiority eases investigated idtn 30 days.
Micbigan's rd in caleadar ysr 2000 ahowa si ilrnets.

3. Tabe5,Fsootod

In dthe Ifichin prram,w th min pe" dust beh the ton-site aey is performed
the report of esut is delivand to d roplsinot wihin 30 days. Our proum ptocedure

nov rTare t the ansa sonre wovey for th 81 - eetptisity omplanota bhe orA
within 15 days of ta not 30 days as sued in the fooue. In otbor vwds, Michigan
pocedures requite that AiU complain wh re so oite a visited ittsin 15 days We
daink that this is asmne stringnt frame tisn you wll find in mant a r While w do nrt

meet ths gal in cevey cas we an _mao Rady progras towad dti gaL Oar a-omp
eause visit inerval for sl coplaina daring Ocber 1999 snd Februay 2000 wsr 16.2 days.
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I hope ghs inrfo..oa is of asmsisum w ymJ

Dou
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COMMENTS FROM MISSOURI'S
DEPARTMENT OF SOCIAL SERVICES

U KCAMWAIN DWARTAlWTO S COAL nE5 cr_
ce ~~~~pnnc c.___ -

Seplember21,2000

MsL Karn G. Alen, Associate Director
U.S. Geanal Accounting Office
Heahh Edcation. ad Hustan Sarices Division
Heclh Fic and Public Health Issues
Wshington DC 20548

Dear Ma Allen:

I preciate the opportunity to respond to your Sepantaber 14,2000 lester and the acsed

U.S. Goestal AcoustaIg Office's draft repeat to the Sesate Special Connnittee on Aging and
Senator Calistopher Bond entitled Nursian Hotres Sustained Efff Am Essential to Realize
Potental of the Ouality Inijtive (GAO540S-0 97). Since beoaning the Director of the

Division of Aging (DA) an Februasy 14,2000,1 h vehetnorking digeatlyitt staffto
aste onpimletation of and aomplbancevith Medieare and Medicaid reguhanons incliiag the

Nursing Home Iaitiatives (NHIs).

While geneally in great with the fisdiags and re ae tion ontauned in the

repont regarding the NHls, DA has the following caemnueas and suggestions related te key
n thdte repeat:

The Health Care Financing Aduimistaiion's (HCFA's) majorredesign of its nasing
house swey methodology utilizing Quality Indicators (Qls) fron the Mniumnta Danm Set
(MDS) is a first step in impleaenting needed modifications to the suvey proess. Qs
aro. navey staffto ater ftcilities with ifornion in-and specific to the geausal
population ts all as identifying individual residenta wit specific care inues (i.e,
pressure ucess, egbt loss, dehydration). DA sgrees with GAO's concen , dtus the Ql

reponts are gen erted fnus infottnution sdif-reported by the suing facilities. With the
September. 2000 addition of the requirement for ftcility stuff to st to the MDS
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infmtion boeg iecWed in accrdance with applicable Madieare and Medicaid
riatsn , HCFA bas ttJn a step Wa_& ensring fcilitia tndrstod the

s-atep ofaamotiyd ti tete tgcenll t~n
RISOSChee net obeen provid to the Mue sMay gpsee to alw for padtc
wvieews of MDS and care phens otside the dl iuvey ycle. Patahc

_sdepubdaut alidanan ofthe damaey of the MDS daa gathed by the fthelity sold
fith. aatneg the uae ofthe din d ieg the ey proesS addesses secfic

sme_ orcnteso ieltc hty.

As the GAO rept indicatesthe iti arvyodificae nd to beinpipee
long paind of tae pior to a fool desntion being made that tbey heve resulted in
the dItrd i outmesd Howv, tti tommodifynd addso talreadybighly
camplex sptanit, does not _Ieemly addtsts te infl y and nigdh t at in the
-cuminspr i. We IHnn HCFA. the tatc r ey aenaIeS , Icegtn moe
indatny, com a nd othertedpa at c to r to piffni a
camp reviw and evhlution of the exinng nvey pceid with a common gol
of desig developing nd im plting the beet potibleo ycan incldin the ate of
tdmnology HCFA and tm surtey agei need thids srtm to readily idntify,
doa tr sk anepot a e qnlityofce and qtyofh in ftilhts ing
idattification of eamty wandn( sis ofdeveopig prolinno and violaa in
theilits tbc current rwwyPoci ,nnaius 'am sne fitao"r HCFA and the stote
ney need to be abk toD oarttdy masns fat quality care and anu

Stmey resourne alicatron tbo.d be -S i mto = a rce eatetditns for
coMpisMnt heNa saldlg HMkse deeei C a to be del to facilities neading lose
Kon-yto aen proase progtepn das me made timely what f _htiatm
o rssllingor umble to _estidly nrmain camplih

Sl P-alchda

DA cmmurs with GAO's finding that the d O% sga sty NHM by ite4 s too
Innted in scope to tonly reduoe srvey predictability. DAi in r complianc with the NHI
related to Staggered satve maonainat rnqt for federa fisca yenr fFY) 2000
show that wntIhe mnmn _pian rqat of 10% bythe end of Jate with
completion of 49 aoveys (492 X 10% -49) Starting on weakaids and/or off-Soatne
hoa Dting the rea g m of FFY 2000, we hre att d to begin ataves

nweekendtand/oroff-he to istinfthurecingthepprdictbihtyofthe
reemtificaton tmvyproes Wehtvscm ded to HCFA tht theynodify e
practice ofaig the fedena Onlie Date Inquity and EnntyOnline Svey, Catification
and Reporting (ODEIOSCAR) syspn a theanrard rm for inforsmaion
related to this NHL Cattesely. ODEMOSCAR dat enity tqmt oD information to be
atoned only fter compleion ofthe rey procs including Infimal Dispels
Resoluti he timing of dat aty into the ODE/OSCAR rAn ren a in ste
rwIessoa n WetW to be nonomplant. Dt uMITy inndificarvs ha"e b

_a e to HCFA by thcte rusnvev s ate to aIobw eion nfiat .,v
of key arydastanto ennptio ofthe lDRp _ Howev, tae aga_ mhave
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tot ytt received informtion regrding plans; for ay implenttin of ODIVOSCAR
aytmn chaagm allowing for tmre timely data etry. (We do undautnd NCFA has
begun a major ried pperect (QIES) that will elly rpl-ace the ceto hyarn)

While we cmmn with GAO's m n that do ual taee would he less
predictable ifthe prWes was saeptsoed to allow suveyors more thnttone review viat
duiing a ycr, the t in whitct this _aentation ocars - along with the ahility of
state survey agonm no incttxde a an of the survey in another pross sucht at a
comploit invetigaton -would need to he taken ino cttaidertion iven cauott
rece hmoin

We oncr with GlAO's finding that ats wee aot ahle to fully exped fedel fical
year 1999 NHI ftling due to Ie distbuticn. We ot acas conauh the imntotrance
of adequate planning for prttna and cotdanunicatiwon t all levels within
HCFA's conned office, regional offices down to the mse aurvey agone Event tough
additional federl funds may be wade availahle during a fiscal penod. mon have
budgaemy policien that require some legislave action to alow the mote agency to obtain
requited me ae and prwoide ity fth i On of fedml fonda. F r. whn
cnicaton of fedl fonda fan p d-peiod is ttleqtesh e mo a at lweay
aaccmafal in obtaining stowe appopration authaity far fill time equivlent TfME)
_*ployan to perfonn m date flwdio

S5anttt related to fotar fondiog apto indi that HCPA's funding
meathadologies will continue to he at odds with the objecive of asatng quality ovIraigit
and monitosingof Medi dctid cfated iftios Ute of OSCAR dou for
deemming meaource allocations to moseos in indiCtive of *cotinuing pan of
emphanngrwovey p tdivitytnther t qnt ty of the tveys o _ndte We
nderand that HCFA contimt_ to work towards fending autveys hbad upon an

*vmge vey withat connidnitian of vey quality or the need to dir ret
towards ptohlemanc fadlitite Ctmtturly, mo stavey aeaes re ttot funded at a Ieve
that allows for ddemmtion of the nmeber of hors to he peat ma fcility bhsed upon
the conditinso found or bhown to exit in the ftaility or to allow for monitoring of
compliance in a adequate who of problon ifaeitic

Sneebl Fgetat F~ditM,

While waethwhile, DA comers with GAO that the special tfan fociny NHI u to naenow
i scope excluding ourny, htn that wn providing poor oe. Each moe had two
facilities that ware identified or specal foctor ftcilties. We would recoend HCFA
cotster providing afldcint resotrces flir eopnsion of thin NMHI requing two full
an" tuher than one anworllyin facilities providing poer one and that onsideration
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COMMENTS FROM WASHINGTON'S
DEPARTMENT OF SOCIAL AND

HEALTH SERVICES

STAT OF WAS"I"""CTo`

DEPARTMENT OF SOCIAL AND HEALTH SERVICES
ACI.G A0D ADULT NOVICES AO115TATION

PO e. *SCo *IrwJi A 5S.56"00

September 20.2000

William J. Scanlon. Director
Heilth Financing & Public Issl
Genera AacoUntxg ODitce

441 G' Steet NW

Washington D.C. 20548

Dear Mr. Scardon:

We appreciate the opportonity to provide comment on the report regarding

inolementabon of the Nursng Homer Quality Initiatives. While full implementation of

the initiatives is ongoing, the infornatinn and data presented in the report is of

interest

The report recognizes many of the challenges related to Federel enforcement

Washington State has a pmoactive state enforcement system which has been In ailed

since 1989. State enforcement processes can serve to heighten the effectiveness of

the Federai system. Should the GAO or Congress wish to review the components of

the Washington State system tha further protect nursing home residents, we stand

ready to participate In that process.

Sincerely.

Pebcia K Lashway. Director

Residential Care Services

.< 0 eS~~
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The CHAIRMAN. Thank you, Dr. Scanlon.
Now Administrator Hash.

STATEMENT OF MICHAEL HASH, DEPUTY ADMINISTRATOR,
HEALTH CARE FINANCING ADMINISTRATION, BALTIMORE, MD

Mr. HASH. Chairman Grassley, Senator Breaux, Senator Kohl, I
also want to thank you for inviting us here today and also for hold-
ing this important series of hearings because clearly, as all of us
have acknowledged, your continued focus and commitment to the
improvement and maintenance of quality of care and quality of life
for nursing home residents has. had a profound implication for the
good in ensuring that we make progress in this important area.

We are happy to be here today to share with you and the Mem-
bers of the committee our progress in implementing the Nursing
Home Initiative that the president announced in July 1998. We are
today releasing an interim report on this initiative, which shows
measurable success in several areas. It also shows areas in which
we clearly need to strengthen our efforts. Key successes include a
substantial increase in the number of surveys conducted on nights
and weekends, off-hour surveys; more citations for substandard
care and failure to prevent problems like pressure sores and mal-
nutrition and dehydration; the vast majority of facilities with seri-
ous problems are being referred for immediate sanctions by survey-
ors; homes terminated from Medicare and Medicaid participation
because of quality problems are not reinstated until it is clear that
they have made the necessary corrections; and finally, public re-
sponse to our consumer education efforts has been very positive.
This is especially true for our award-winning website,
Nursinghomecompare, which is located at Medicare.gov, which al-
lows consumers and their families to search by zip code or facility
name for data on each individual facility, information about that
facility's care and safety record and other pertinent information
that consumers need when making this kind of important decision.

But, as I said, there are clearly shortcomings where we need to
focus our efforts. About one-third of states are still not promptly in-
vestigating serious complaints. Some states need to do more to ad-
dress so-called special focus facilities, designated as such because
of serious and persistent quality problems. About one-third of
states are not conducting surveys of every facility within the pre-
scribed 15-month period under law or submitting in a timely man-
ner data on their survey findings.

We also need to make further improvements in our Federal over-
sight of state survey activities and to do more to ensure consistency
in our own efforts across the country.

We are working to address these shortcomings and to build on
our successes. We are also working to further our ground-breaking
research on the link between staffing levels and quality of care in
nursing homes. As you know, we released a study earlier this year,
phase one of a study on staffing and quality. Phase two of that
staffing study will expand the sample that we looked at of states
and nursing homes and assess options for making assessments of
case mix differences among institutions and the impact that mini-
mum staffing levels would have on facility costs and other related
aspects of nursing home operations.
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In addition, the president has recently proposed a $1 billion 5-
year initiative of incentive grants to help states explore innovative
ways to improve the level of staffing in nursing homes. This com-
mittee in particular has been invaluable in helping us obtain the
funding that has been necessary to carry forward the nursing ini-
tiative and to improve the quality of care and quality of life in
nursing homes. And, of course, we look forward to working with
you as Congress continues in this cycle of the annual appropria-
tions process for the fiscal year 2001.

We are committed to continuing work with residents and their
families and advocacy groups, providers, states, and, of course, the
Congress to ensure that the Nursing Home Initiative is fully and
effectively implemented and that nursing home residents receive
the quality of care and protection that they deserve. We greatly ap-
preciate the additional support Congress has provided for this ini-
tiative and especially for the leadership of this committee.

With continued cooperation and support, we are confident that
the Nursing Home Initiative will succeed in our joint goal to im-
prove oversight in quality of care for nursing home residents.

I want to thank you again for holding this and other hearings,
Chairman Grassley, and I look forward to responding to any ques-
tions that you and other Members of the Committee may have.

[The prepared statement of Mr Hash follows:
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Testimony
Michael Hash, Deputy Administrator

Health Care Financing Administration
on

The Nursing Home Initiative
before the

Senate Special Committee on Aging
September 28, 2000

Chairman Grassley, Senator Breaux, distinguished Committee members, thank you for inviting us

to discuss the quality of nursing home care and our progress in implementing our Nursing Home

Initiative. We are releasing a report on this Initiative which shows measurable success in several

areas. We also can clearly see the need to strengthen efforts in other areas.

Key successes include:

* a substantial increase in the number of surveys conducted on nights and weekends;

* more citations are heing made for smhstandnrd rP-r and faigu-e Io p p ike

bed sores;

* the vast majority of facilities with serious problems identified by surveyors are being

referred for immediate sanctions;

* homes terminated from the Medicare and Medicaid programs because of quality problems

are staying out until it is clear that they have made necessary corrections; and

public response to our consumer education efforts is very positive, especially for our

award-winning Nursing Home Compare website, which allows consumers to search by zip

code or facility name for data on each facility's care and safety record, staffing levels,

number and types of residents, facility ownership, and comparison to State and national

averages.
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Shortcomings where we need to strengthen efforts include:

* failure by about one third of States to promptly investigate serious complaints;

* weaknesses in some States' efforts to address levels of quaiity in "special focus" facilities,

designated as such because of serious, repeated problems;

* failure by about one third of States to conduct surveys of every facility at least every 15

months, as required by law, and to submit data on survey findings in a timely manner; and

Federal oversight of State survey activities.

We are working to address these shortcomings and build on our success. We also are working to

further our groundbreaking research on the link between staffing levels and quality of care. The

President has proposed $1 billion over five years in incentive grants to help States explore

innovative ways to raise staffing levels. This Committee, in particular, has been invaluable in

helping us obtain the funding we need for our efforts to improve nursing home quality, and we

look forward to working with you again to secure passage of this important legislation.

Background

Protecting the 1.6 million residents in the nation's 17,000 nursing homes nursing home residents is

a priority for this Administration and our Agency. In 1995, we began enforcing the toughest

nursing home regulations ever. These new regulations led to several improvements, including

reductions in improper use of anti-psychotic drugs and physical restraints. However, findings in

our 1998 Report to Congress, as well as GAO investigations, made clear that problems persisted.

State-run nursing home inspections were too predictable, with inspectors frequently appearing on

Monday mornings and rarely visiting on weekends or evening hours, allowing nursing homes to

prepare for inspections. Several States rarely cited nursing homes for substandard care. Residents

were suffering from easily prevented problems such as bed sores, malnutrition, and dehydration.

And they were experiencing physical and verbal abuse, neglect, and misappropriation of property.

2
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To address these issues, in 1998.we launched the President's Nursing Home Initiative (NHI), and

have been continually building on it since that time. The NHI includes many ongoing provisions

to meet specific goals, such as:

* preventing dehydration, malnutrition, and abuse

* making inspections less predictable and helping States improve the quality of inspections;

* quickly investigating complaints alleging actual harm to residents; and

* cracking down on facilities with repeated violations by making them subject to greater

scrutiny and immediate sanctions, and preventing those terminated from Medicare and

Medicaid from immediately reentering the programs.

We have obtained essential support for the NHI by working with Congress. The overall amount

provided to the Department for the NHI in FY 1999 was $15.2 million, and in FY 2000 the total

was $79.7 million. For FY 2001, the President has requested a total of $84.9 million. These

totals have many components. For example, State survey agencies, which have the primary

responsibility for conducting inspections and protecting resident safety, received $8 million in FY

1999 to begin phase in of the NHI activities. For FY 2000, Congress increased funding to the

State survey agencies by $40.5 million for NHI activities. In FY 2001, the President is requesting

$55.4 million for the States for NHI activities.

in addition to providing investment fiunds for State activities, Congress aiso has increased runding

to HCFA and the Department of Health and Human Services to support the NHI. The $7.2

million provided to the Department in FY 1999 promoted quality assurance, increased federal

oversight, and provided additional funds for reducing the backlog of appeals. In FY 2000, $31.2

million is targeted towards these oversight activities.

3
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It has now been two years since the NMi began. Many provisions are still being implemented, and

it would be premature to draw definitive conclusions about the impact of various NHI provisions

from the limited, preliminary data available to date. There also is substantial variation among

States in all measures examined. However, the preliminary findings in our report will begin to

help us identify where improvements are being made and where fiurther efforts are needed.

Summary of Findings

Some NHI provisions have been implemented successfully in most States.

* State surveyors have nearly reached the goal of conducting 10 percent of such surveys on

nights and weekends.

* They are identifying more substandard quality of care, with the average number of

deficiencies found per survey up from 6.3 to 7.0, and the number of facilities cited for

failure to prevent or care for bed sores up from 16.4 percent to 17.7 percent.

* They also are citing more nursing homes for abuse, with the total up from 7.5 percent in

1997 to 14.1 percent in 1999.

* Over 90 percent of facilities with severe deficiencies were referred for immediate sanction.

* Only 10 of 33 nursing homes involuntarily terminated from the Medicare program in 1999

had been readmitted. Those that were readmitted had remained out of the program an

average of 5 months while they made corrections to come back into compliance.

However, more work is needed to successfully implement other NHI provisions.

* Not all States are using a streamlined process for investigating serious complaints. That

may be because States and HCFA had different expectations about the support we would

provide, but clearly the support we did provide was not sufficient.

4
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Nevertheless, more than two-thirds of the States reported that they are investigating

complaints alleging immediate jeopardy within 2 days and 13 States are investigating all

complaints alleging actual harm within 10 days.

* Some States may not have fully implemented protocols for investigating "special focus"

facilities, designated as such because of serious, repeated problems. Overall, however,

this effort has helped to document serious problems. Ten percent of these facilities were

removed from the Medicare and Medicaid programs or voluntarily withdrew, while

another 25 percent improved sufficiently to now be considered in substantial compliance.

* About a third of States are not conducting surveys every 15 months, as required, or

submitting data on survey findings in a timely manner. We have written these States

urging them to come into compliance as a first step that could lead to significant sanctions.

Our report also examines resident characteristics that may indirectly reflect NHI interventions.

Use of physical restraints has continued to decline, from 16.3 percent in 1997 to 11.1 percent in

1999. However, data on other measures are mixed and vary by data source, making it difficult to

reach firm conclusions.

In addition, our report reveals the continuation of significant variation in the type and number of

deficiency citations across States. For example, our report finds that there is variation across

States in the numbers of citation for abuse, substandard quality of care, and pressure sores. Such

variation could be attributed to differences across States in nursing home case-mix, actual quality

ot care, or surveyor practices. The inability to explain this variation makes it difficult to

determine, with any degree of confidence, whether the quality of nursing home care is good or

bad overall, or in any particular State.

Finally, our report reviews other NI- consumer education efforts. Perhaps the most successfiul is

our award-winning Nursing Home Compare website at www.medicare.gov.

5
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Nursing Home Compare allows consumers to search by zip code or facility name for data on each

facility's care and safety record, staffing levels, number and types of residents, facility ownership,

and ratings in comparison to State and national averages. The site is recording 500,000 page

views each month and is by far the most popular section of our website. In addition, we have

revised our "Guide to Choosing a Nursing Home" booklet and video and have greatly expanded

distribution. We have begun national education campaigns to raise awareness of malnutrition and

dehydration, resident abuse, and the rights to quality care. And we have tested post cards that

allow residents, families, and staff to submit anonymous complaints.

Next Steps

We are committed to continuing to strengthen and build upon the NHI, and we will take several

specific additional actions to do so. These include:

* Continuing to work to increase consistency in the survey process and in interactions

between our Regional Offices and State survey agencies, including investigating the

feasibility of conducting more Federal comparative surveys to determine the reliability of

State deficiency citations;

Developing and requiring continuing education for surveyors to bring consistency in how

different deficiencies are categorized, and requiring periodic recertification of surveyors;

Examining how to make optimal use of available remedies and the possible need for

additional authorities;

* Implementing Standards of Performance for State survey agencies to provide a consistent

basis for evaluating and comparing the performance across States;

* Enhancing monitoring efforts to more quickly detect and address concerns about States'

compliance with special focus surveys, off-hour surveys, and annual surveys; and

6
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* Refining data systems to allow better linkages between data sources, greater insights into

variations, more timely access, and easier conversion to consumer-friendly formats.

Increased Staffing

We also will continue efforts to address the link between staffing levels and quality of care. We

recently published preliminary findings that, for first time ever, demonstrated in a statistically valid

way that there is a clear relationship between staffing levels and quality of care. The study found

significantly more problems in facilities with less than 12 minutes of registered nursing care, less

than 45 minutes of total licensed staff care, and less than 2 hours of nursing aide care per resident

per day.

More than half of nursing homes do not meet these rates, and the troubling results suggest that

many facilities may need to increase staffing levels. We are now working to expand and further

validate our research, refine ways to adjust minimum staffing requirements for the types of

patients in a given facility, and determine the costs and feasibility of implementing minimum

staffing requirements.

Also to address these findings, the President has proposed legislation authorizing $1 billion over

five years in incentive grants to help States explore innovative ways to raise staffing levels. The

proposal also includes enhanced requirements for reporting by individual nursing on their staffing

levels, and a commitment to develop minimum staffing regulations within two years.

In addition, the President is proposing that facilities cited for violating care and safety standards

be required to immediately pay civil money penalties. This is necessary because, currently,

nursing homes often avoid payment for years while they pursue appeals. Under this proposal,

fines collected would be used to partially finance the grant program for increasing staffing levels,

and nursing homes that successfully challenge the fines would receive refunds with interest.

7
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We are disappointed that the House Commerce Committee did not include these important

provisions in its mark-up of the Beneficiary Improvement and Protection Act of 2000. We will

continue to work with Congress to secure enactment of these proposals, as well as Administration

proposals to establish criminal, civil, and injunctive remedies for patterns of violations that harm

nursing home residents, and to require criminal background checks for nursing home employees.

Conclusion

States have generally implemented the NHI in ways that should lead to improvements in oversight

and quality of care. There have been substantial increases in staggered surveys, a rise in citations

for quality problems, and reductions in use of restraints. More work is needed in specific areas,

such as implementing speedier complaint investigations. We are committed to continuing to work

with residents and their families, advocacy groups; providers, States, and Congress to ensure that

the NHI is fully and effectively implemented and that nursing home residents receive the quality

care and protection they deserve. We greatly appreciate the additional support Congress has

provided for the NHI, and the cooperation we have received from States, resident advocates, and

nursing home providers. With continued cooperation and support, we are confident that the NHI

will succeed in its goal to improve oversight and the quality of care for nursing home residents.

8
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The CHADnu Thank you, Mr. Hash.
Now Auditor McCaskill.

STATEMENT OF CLAIRE C. McCASKILL, MISSOURI STATE
AUDITOR, JEFFERSON CITY, MO

Ms. McCAsKaL. Thank you, Senator Grassley. I must thank the
Committee because if it were not for your work, I would not be
here today. I was campaigning for state auditor in 1998 in the
summer and I read an article in USA Today about this committee's
work and the allegation that states were not doing their jobs in in-
vestigating nursing homes. I used that as an example during the
campaign as to what kind of performance audits needed to be done
in the State of Missouri.

And when I took office in January 1999, we began work imme-
diately to take a very comprehensive look at how well are we doing
the job of ensuring quality care in Missouri's nursing homes? Our
audit was released in March of this year and there were significant
findings. They dealt with five different areas: inspections, com-
plaint investigation and follow-up, repeat deficiencies and sanc-
tions, staffing levels, and disqualified employees working in the
nursing home setting.

I would like to tell you as I begin, if I could make an analogy
of what. I think the mnost seious problem is that you could conceiv-
ably have an impact on, I keep catching my son with food in his
room that is unsanitary and this is what would happen if this were
a nursing home setting.

I would say to my son, "Son, if I catch you one more time with
food in your room, you're going to be in trouble. And, by the way,
I'll be back at 6 tomorrow night to check." I come back at 6 the
next night and there is food in the room and I say to my 13-year-
old son, "You know, Ill be back again tomorrow night at 6:05. If
you've got food in your room, you're really going to be in trouble."

I come back again the followins nirht. the follnwina'e nigh+t +le
following night, all around 6 to 615, and every night I find food
in his room and I look at him and I say, "You know, Son, what I'm
going to do with you is I'm going to ignore the first five times I
caught you with food in your room. I'm going to penalize you and
say you can't watch TV, use your video games or use the computer,
but I won't impose the penalty until about 21/2 years from now."

Now I think that summarizes what we've got in terms of a prob-
lem. That does not touch on some of the other areas but I wanted
to lead with that because the frustration I have is the idea that
sanctions are ever immediate. And this is not just on the state
level; this is on the Federal level. It takes years to get sanctions
imposed and when they are, they are pennies on the dollar. They
are never at the level that is imposed against the nursing home at
the point in time.

And we still are struggling, even with the efforts this committee
is making, with the idea that if you cure, we forget about what you
have done. And when you have repeat deficiencies at homes time
after time after time, I do not believe that this Nation's elderly can
afford for us to forget when these kinds of problems have occurred
year after year after year, regardless of the immediate effort to
solve the problem.
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Inspections being predictable was clearly a problem in Missouri.
Not only were they predictable; we found an acknowledgement on
the part of the surveyors that these homes staffed up. My common
sense tells me and Senator Grassley, I appreciate the hour we
began because this is the hour that we are used to in Missouri and
Iowa, and my common sense in Missouri tells me if these are sup-
posed to be meaningful inspections and the people doing the inspec-
tions know they are staffing up, what is the point? What kind of
accurate picture are we getting of the quality of care? Obviously
not a very accurate picture.

And I believe candidly that 10 percent is not enough in terms of
random. Ten percent is not enough in terms of off-hours and week-
ends in terms of inspections. I would like to see us go to a system
where nursing homes never know when someone is going to walk
in the door and take a very hard look around at what is happening
with the patients there that cannot help themselves.

The minimum number of inspections were not being met in Mis-
souri. The complaints were not being followed up on as they should
within the time period. On that note, I will tell you that I think
the Federal prioritization of annual surveys over complaint inves-
tigation may be a mistake and I would urge you to continue to look
at that issue.

In our state agency, they prioritize the annual survey over com-
plaint investigations. They are required to do so. And I am not
comfortable with that. I am not comfortable that we are going out
to do an annual survey on a home that has never had a deficiency
or has not had a deficiency that was serious in terms of actual
harm, that we are prioritizing that work over the work of a serious
allegation of physical harm to someone in a nursing home.

I am a former prosecutor. I know how quickly evidence dis-
appears. I particularly am sensitive to how quickly evidence dis-
appears in a nursing home where these are victims that may not
be with us for a long period of time. I think it is crucial that we
prioritize complaint investigations over the annual survey work.

Clearly, inspectors need training. That is another issue that we
should discuss and I would be happy to address any questions you
have about the situation that Senator Bond referenced in terms of
the deficiencies disappearing. I think that is an issue in that case.

I will not go into the employee disqualification. We are continu-
ing to do audit work in this area. We have people working in nurs-
ing homes that should not be there. We have people that are on
child abuse and neglect lists, that are on disqualification lists for
mental health care, and they are working in our nursing homes by
the hundreds.

Finally, I want to tell you about audit work that we are continu-
ing that I think might be of interest to you. As we tried to pass
legislative reforms last session that would address some of the con-
cerns I have had on the state level, the nursing home industry con-
tinued to talk about funding. We are now engaged in a full exam-
ination of the finances of nursing homes in Missouri. What is the
true picture of Medicaid reimbursement? Are costs over expenses
or is it the other way around? And I will look forward to sharing
our information with this committee when we finish that audit
work within the next 60 days. Thank you.
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Thank you Chairman Grassley, Senator Breaux and distinguished committee members for
inviting me to this hearing and including us in your efforts to improve'the care for our nation's
elderly. As you are aware, our audit staff is producing significant work revealing the reality of
care in Missouri's nursing homes.

We released our most substantial review so far in March 2000 with our audit of Missouri's
Division of Aging, which monitors Missouri's nursing homes. We found that Missouri residents
cannot completely depend on the state to ensure quality care for their loved ones and should take

it urL M thems el ves to ;3M_, 0w tr or. .-veW a ho WIc flor fal LU mUU. I JUI- IJ Ui
many findings of federal auditors working on behalf of your committee and exposing the
systemic nature of our nation's quality of care issues.

Since our report, several improvements have occurred because of changes on both the federal
and state level, but we are still far from where we want to be. We realize that the responsibility
to fix the problems lay in both federal and state hands and we are thankful for this committee's
work.

To help the committee aid states charged with the arduous task of monitoring nursing homes, I
will briefly share the results of our review, our recommendations, and the improvements thus far.
I will also update committee members on the effects in Missouri of new fM*. initiftiV S to
shed light on what is working for Missouri, and what is not. Finally, I will preview our current
task of delving into the complex financing of Missouri's nursing home industry.

Our audit highlighted five areas: inspections, complaint investigation and follow-up, repeat
deficiencies and sanctions, staffing levels and disqualified employees. What follows is a brief
synopsis of our top concerns for each area. In many instances, the "results" mentioned are
improvements division officials have said they have made. We have not yet gone back and
audited these statements.
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INSPECTIONS:

Predictable

Findin : Despite federal and state regulations that inspections be a "surprise," we found
facilities could predict the next inspection time. Division officials said that due to the
predictability, it was "common practice" to make cosmetic changes and add staff
beforehand. Division officials acknowledged that this practice skews the picture of
facility staffing. Our concern is the practice may mask underlying problems. Division
officials said the federal requirement to revisit a facility after it claims to have corrected
deficiencies has also increased the predictability of the visits.

Recommendation: Continue to develop policies to reduce predictability.

Results so far:
* The division adopted a new inspection scheduling policy before our audit began requiring

regions to vary inspections dates of homes in the same vicinity.
* Division officials said inspectors start at least 10 percent of their inspections in the

evenings, nights or weekends.
* In July 2000, directors required managers to establish a schedule and introduce "random"

changes throughout the year.

Minimum Number Not Met

Findin : Despite a state law requiring two inspections a year, we found the division could not
make this minimum number, much less perform additional inspections. In 1999, the division
failed to conduct 416 of the required inspections. Of the uninspected facilities, 23 homes had at
least two notices of noncompliance - the state-level equivalent to a federal sanction. Looking
back to 1996, there were no inspection records at all for at least two facilities.

Recommendations: Perform all inspections required by law. Develop a centralized inspection
monitoring system, in which inspection data is entered timely, to better track and document
inspections.

Results so far:
* In fiscal year 2000, the division, without increasing staff exceeded its goal of completing

one inspection in each facility. The department did not complete the state requirement of
two inspections in either 1999 or 2000. But the numbers of required second inspections
did increase from 64 percent in 1999 to 96 percent in 2000.

* Received funding for 27 new employees in 2001 to help with inspections.
* Noting shortcomings in federal OSCAR data, the division created a new centralized

database to support all primary agency operations and meet federal and state data
collection requirements. The new system is being tested now.
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Federal Comparative Data Not Used

Finding: The division had not studied federal OSCAR summary reports in detail and could not
explain why a specific region's average cite rate for deficiencies was lower than the national
average or the variation in cite rate by region (i.e. Southwest Missouri had 3.36 cites per facility,
compared to 7.25 cites per facility in Northwest Missouri). Industry officials and advocates for
the elderly said their most significant concerns with the division's inspection program are
inconsistency, variation in interpretation and enforcement between regions.

Recommendation: Analyze available reports of deficiency patterns to note areas of weak
enforcement.

Results so far:
* Division officials said they use OSCAR data as a starting point (although we found little

evidence of this), but find the data unreliable "as a predictor of survey staff ability or
facility status."

* The division has created an intranet Web page offering to managers HCFA statistical
reports and new division-generated reports analyzing survey activities and citation
patterns by region.

Inspectors Need Training

Findings:
* Similnr tn Nnveimher 1949 CAO findings; Mmqnui ni mrqimni hnme inqmetnrq flao mnre

violations when accompanied by federal inspectors. Of the 31 facilities that had a federal
observational survey, 308 deficiencies were cited during the federal survey, as compared
to 208 by the previous division inspection. One facility increased from 5 to 45
deficiencies.

* After looking at statements of deficiencies, we found two statements that were
extensively changed after facilities disputed them. One facility originally had II federal
and 9 state violations, but was later declared deficiency-free. A divisipn official said
these residents were so impaired, confused or demented that their statements were
unreliable.

Recommendations: Ensure inspectors are adequately trained and supervised and require the
informal dispute process to be followed when facilities appeal statenents. Adequately document
changes to statements of deficiencies.

Results so far:
* In 2001, the division will institute the new national Preceptor's Training Program to keep

surveyor training consistent. Annual training will also include 24 hours of "investigative
skills" including interview techniques and documenting facts.

* The division has also studied its administrative review process and "strengthened
internal and management controls over documentation requirements."
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COMPLAINT INVESTIGATION

Investigations Not Timely

Findings:
* Complaints are not investigated in a timely manner. Despite state law and division policy

that requires an investigation to start within 24 hours of an abuse allegation or violation
that puts a resident in imminent danger, about 6 percent of these investigations were not
started in that timeframe. A delayed start makes it more difficult to determine if a
violation occurred

* After looking at a list of overdue complaints, more than 1,200 were at least 120 days past
due, including 108 received in 1997. Overdue reports are given a low priority and many
citizens complained that the division did not respond to them.

* We also noted five cases in one regional office in which a letter to the resident's family,
as required by state law, was never sent because the report was so overdue.

Recommendations: Ensure complaints are initiated and completed timely, the results are
submitted timely to ensure appropriate enforcement actions, the required reports are available to
the pubic and a resident's family is notified with the results of all complaint investigations. Study
the merits of creating a process for dissatisfied complainants to appeal the results of an
investigation.

Results so far:
* The division called for "sweeping revisions" to its complaint process in 1996 (before our

audit) and has repeatedly requested additional staff since 1998 to implement the
revisions. Some of these requests were partially funded.

* In 2001, the division will hire 27 new employees to help with complaints and inspections
* The division is testing a new on-line system to better track and document complaints.
• The division set a new minimum requirement in mid-1999 (before our audit) that at least

a call is placed to a reporter to determine the need for an immediate on-site visit.
* A central office complaint coordinator has been designated.
* Beginning September 2000, the division is monitoring quality of complaint investigations

through a random selection of reports.
* Beginning September 2000, the division is testing a new Informal Dispute Resolution

project to resolve issues though face-to-face contact with the resident, their family
members or guardians when the resident is the subject of a complaint.

* Division officials note that HCFA prioritizes the annual survey ahead of complaint
investigations, which also affects the ability to realize the above goals. But improvement
has occurred with only 400 overdue complaint reports in July 2000 as compared to more
than 1,800inJuly 1999.
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REPEAT DEFICIENCIES. SANCTIONS

Sanctions Do Not Prevent Repeat Deficiencies

Findings:

• Of the 490 certified facilities in the state, 90 were issued a repeat deficiency for the same
violation in the two most recent inspections. No federal or state sanction was issued in
more than 200 inspections where a facility had 10 or more violations. And one facility
had been cited for Ill problems in its last four inspections. These numbers are evidence
of the roller coaster inspection process. The division cannot penalize a nursing home for a
violation unless the facility fails to corr ect the problem within a given grace period. As a
result, nursing homes are citied for problems, which they repair, only to be cited again.

* The division does not study the effectiveness past sanctions have on future compliance
and does not always consider a facility's history of past noncompliance when
determining sanctions. The division also does not verify that the state's Medicaid agency
imposed a denial of payment sanction or whether such a sanction resulted in a fine.

* Division officials said that often when a facility has significant noncompliance, a change
of ownership occurs resulting in a new license. That "new entity" then no longer carries
with it the previous history of noncompliance.

Recommendation: Consider the facility's history of past noncompliance when selecting sanctions
and study sanctions to determine which are most effective.

Results so far:
* Several federal changes in January have helped curbed the roller coaster problem

including: allowing states to issue immediate penalties if nursing homes have repeat
violations resulting in harm of just one resident, the ability of the state to impose a "per
instance" civil monetary penalty with no opportunity to correct, and clarifying that a
survey ensure an "on-site" visit to check for compliance rather than accepting a written
statement.

* Additional federal administrative hearing staff should help with the backlog in the
facilities appeal process, which has delayed the imposition of a fine for a civil monetary
penalty, division officials said. Since January 2000, the division has requested a civil
monetary penalty seven times and a denial of payment for new admissions 53 times.

* Division officials said the new initiatives have resulted in additional sanctions. Current
numbers show federal sanctions have nearly tripled from 1997 to 2000; while state
sanctions have more than doubled in the same time period. The division believes it is "too
early to determine if these sanctions will have the intended effect of resulting in
sustained compliance."

* The division has stopped issuing an operating license if a facility has a history of
noncompliance or repeat violations. And if a complaint has not been investigated when a
license is due, only a temporary permit is issued.

* The division also tried to increase its enforcement action. Officials created a graduated
sanctioning process that would require automatic fine increases when repeat violations
occurred. The division proposed this extra step to HCFA, but the HCFA regional office
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did not feel the need to take it. HCFA officials said a denial of payment for new
admission was enough to prompt a facility to correct violations. Our audit showed that
denial of payment is not the most effective sanctioning tool. Several facilities with an
increase in violations from one inspection to another were given a denial of payment
sanction.

Civil Monetary Penalty (CMP) Works, Hard to Collect

Findings:
* We found that the imposition of civil monetary penalties (up to $10,000 a day for the

most serious violation) have a greater deterrent on facility noncompliance than the
sanction of denying payment for new admissions. In looking at facilities where violations
significantly decreased from one inspection to another, the sanction imposed was a civil
monetary penalty. And in facilities where the violations increased between inspections,
the sanction was a denial of payment. Of seven facilities subjected to a civil monetary
penalty, only one had a repeat violation.

* Division officials noted difficulties in collecting a state-level civil monetary penalty due
to the onerous court process. Of the 25 cases filed as of August 1999, nine were filed in
circuit court. But only one civil monetary penalty was collected and that was the result of
a negotiated settlement.

Recommendation: Work with the legislature to modify the state CMP process and make it less
burdensome, less costly and a more effective sanctioning tool.

Results so far: The division has pledged to work with the legislature.

Some Corrections Plans Do Not Stop Repeat Violations

Findings:
* Plans of Correction met state and federal requirements, but the facilities were cited for

repeat violations. In these cases, it appears the facility failed to monitor compliance with
the correction plan.

* Several correction plans for a repeat violation contained identical wording to the prior
plan that failed.

* Some plans could not be expected to prevent a repeat deficiency. The plan only addressed
the specific resident currently affected and did not incorporate a systemic change.

* If the facility was cited for insufficient staffing, the plan did not state whether the facility
would add staff or provide details on staffing levels. In these cases, it is not possible to
monitor whether the violation was adequately addressed.

Recommendations: The division ensure all correction plans can reasonably expect to correct the
problem and not accept plans that have failed in the past. The division should develop procedures
to monitor compliance with correction plans for facilities with histories of repeat violations.
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Results so far:
* Division officials said new federal initiatives established in January have helped make

correction plans more effective. They said the additional guidance established a definition
of an "acceptable" plan. But our staff noted only one of these guidelines was actually
new: that a date be set for when the corrective action would be completed. Division
officials said it is too early to tell if these modifications will result in "better and more
timely" correction plans and in sustained compliance. We question whether the new
guidelines are enough. Facilities should be required to self-monitor correction plans and
submit regular status reports on the corrections they have made.

* The state entity responsible for correction plans is currently recruiting for a Quality
Assurance Coordinator who will manage quality assurance tasks within the division.

STAFFING LEVELS

Minimum Requirements Set Aside

Findings:
* Many complaints received by our office alleged facilities were understaffed, which

resulted in inadequate care. State law requires the division to set minimum staffing
requirements, but the division rescinded these minimums in 1998.

* We found a direct correlation between the number of violations and the staffing level at
the five facilities we visited. The facility with the highest staffing level had two
violations, while the three with the lowest staffing level had from five to nine violations.
The facility with the lowest staffing level was cited in 1999 for seven violations,
including two which caused actual harm.

* During inspections, the staffing levels rose up to 26 total hours per day higher than the
three-month average staffing level. One facility flew in four staff members to coincide
with our on-site visit.

* One facility should have been cited for a "widespread pattern" of inadequate staffing.
Two residents had fallen 28 times in nearly three months and suffered 15 injuries, with at
least three hospital visits. But the home was not cited for a "pattern," but rather "isolated
incidents," a sanction level with no fine. Upon revisiting the facility in April 1999, the
division found them in compliance. Four days after this revisit, the division received
another complaint of inadequate staffing. The division returned and cited the facility for
inadequate staffing. This time the division cited for a "pattern," but a pattern that did not
cause "actual harm,' so the tfcdlty received no further sanctions. The correction plan
approved by the division set the sufficient staffing levels at the old minimum (1.85 hours
per resident per day). It is difficult to understand why the division accepted this
correction plan when division officials also believed the old standard was too low.

Recommendations: Establish minimum staffing ratios. Develop a system to track actual staff
hours at a facility to identify potential problems. Inspectors should use recommended and actual
staffing data to help identify negative resident outcomes. The division should pursue inadequate
staffing levels by imposing maximum federal and state sanctions. \
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Results so far:
* The division disagrees with our recommendation for minimum levels and quotes a HCFA

study that stated more research was necessary before determining the benefit of setting
staffing minimums.

* Division officials said there are no federal or state laws requiring inspectors to use a

minimum standard or industry benchmark in reviewing staff levels.

* Regarding the facility our staff thought had a pattern of inadequate staffing, division

officials said the federal process prevented inspectors from considering all facts in the file

and including that information in sanctioning decisions. The division is "gravely"

concerned about the federal process that results in closure of incidents if the violation has

been corrected. Inspectors need to be able to include a facility's entire noncompliance
history in their current inspection. Officials said although recent changes will help stop

the roller coaster inspection issue, HCFA needs to make even more modifications to
ensure facilities correct their system problems or stop caring for the elderly.

* The division will hire four additional auditors in this fiscal year to assist in inspections,
including reviewing payroll and staffing level records.

UNSUITABLE EMPLOYEES

Employees previously abused elderly, children and mentally ill

Findings:
* We found 21 instances where a facility hired an employee named on a list of persons who

have abused, neglected or exploited the elderly. In addition, more than 1,100 persons
were working in nursing homes who were listed on the Department of Mental Health's

disqualification listing or the Central Registry of Child Abuse and Neglect.

. A second employee match and follow-up report issued in August 2000 showed the

division had improved tagging employees listed on its own disqualification list. But we
still found 12 instances of current employees listed on the division's list.

* Our second match showed more than 600 instances of hiring employees named on the
mental health disqualification list or the child abuse registry.

* In a subsequent report in April 2000, we advocated that the state promote a national
screening system. Currently, if someone is working in Illinois and has abused the elderly,
they could move to Missouri and be employed without the Illinois charge transferring to
Missouri's Division of Aging disqualification list.

Recommendations: Seek legislation to prohibit employment in nursing homes of persons who

have abused' or neglected children or the mentally handicapped. The division should develop an

automated process to note these individuals. And the division should aggressively sanction and
fine facilities that make these inappropriate hires.

Results so far:
* Since our audit, the division has created an automated process to flag all persons on its

disqualification lists that were inappropriately hired. Our August 2000 follow-up showed
the need to fine-tune the system so the division obtains thie most accurate and timely

information. |
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* Legislators drafted bills in the 2000 session to require the division to cross-reference
current employees to all three lists - aging, mental health and the child abuse registry.
But the nursing home industry killed the legislation the last day of session.

* The division disagreed with our recommendation that stiff sanctions should be levied
against nursing homes that hire disqualified employees.

CURRENT FEDERAL SANCTION COLLECTION

In preparation for this hearing, our staff reviewed what has been collected on current federal
sanctions. This review was not part of our March 2000 audit of the Division of Aging.

* From 1996 to now, the division has requested civil monetary penalties against 65 homes.
Fourteen of these sanctions are under appeal. In two of these appeals the time lag
between the inspection and the final determination has exceeded 18 months. Seventeen
homes waived their appeal rights and received an automatic 35 percent reduction in their
fine.

* Bankruptcy is still an issue with nine sanctions against seven homes uncollectible due to
bankruptcy. These include five homes owned by one company.

* In four instances the civil monetary penalty decreased after an administrative review or
an informal dispute resolution (IDR). In one case, the fine decreased by 95 percent.
Requested sanctions were rescinded four times, three due to state administrative review
or IDR and once due to a federal IDR.

* Two of the homes with uncollected fines are from sanctions filed in 1996 and 1997.
* In the 1997 case in which a home owes more than $24,000, the state Medicaid agency is

ready to proceed with collection, but is waiting on word from HCFA as to when it can
start collecting.

* The 1996 case involves a nearly $400,000 fine. The chain that operates that home filed
for bankruptcy and the home has changed owners three times. HCFA wants the state to
collect this fine and go after the new owner. State officials said they are waiting for "final
authorization."

* Eleven homes received settlement agreements, which reduce the sanctions in all cases.
The percentage decrease ranged from 43 percent to 87 percent.

CURRENT WORK ON MEDICAID REIMBURSEMENT

We are now reviewing the complex financing of the nursing home industry. What follows are
our objectives for this study and some preliminary results.

Objectives:

* Determine if the Medicaid rates are sufficient to offset the cost of providing nursing
home care. We will compare the costs noted on the 1998 cost reports to rate data.

* Determine if Missouri nursing homes are profitable. We will use the revenues and costs
as reported on the 1998 cost reports making adjustments for the NFRA (Nursing Facility
Reimbursement Allowance, a tax on providers) assessments, which are not included in
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the cost reports as an allowable cost. We will also attempt to locate profitability data from
oth- states for comparison.

* Determine the major factors causing homes to be profitable or unprofitable. Are costs
greater than rates or rates greater than costs?

* Determine how Medicaid rates and costs in Missouri compare to rates and costs in other
states and to national medians.

* Determine estimates of the total cost to rebase the rates using the 1998 cost reports.
* Determine if there is a relationship between quality of care and homes having higher

negative or positive differences between rates and costs. We define quality of care as
whether a home was sanctioned during the cost report period or had high numbers of
deficiencies in their 1998 inspection.

* Analyze various funding methods used by other states to determine if there are funding
alternatives that might enhance the quality of care for Missouri nursing home residents.

Preliminary results

* We have determined that approximately 60 percent of the Medicaid days provided by
nursing homes in their 1998 cost reporting year were reimbursed at less, sometimes
significantly, than the costs of providing that care. We have also noted that some
providers are being paid significantly more than cost.

• We have determined that in 1998 about 2/3 of Missouri nursing homes have revenues that
exceed the allowable expenses (i.e. profitable based upon allowable costs).

* We have tentatively determined that homes with high overall occupancy are more likely
to be profitable. We also noted that homes in metro areas are more likely to have higher
occupancy. Homes in metro areas have costs significantly higher than rural homes.

CONCLUSION

Our staff will continue to press for the true picture of nursing home care in Missouri and then
push to fix it. It is clear many of the new federal initiatives are helping states improve care. We
expect that our continued probe into state-level nursing home issues will also improve care in
Missouri. It is too early to tell how significantly the changes in federal and state regulations will
enhance care or keep facilities in compliance. But we will continue to return to those monitoring
the industry and review the status of such new initiatives. We would be happy to keep the
committee posted on our efforts, reviews and results. Again, thank you for inviting me to address
this committee and I am happy to answer your questions.
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Office Of The April 2000

State Auditor Of Missouri
Claire McCaskill

The following areas of concern were discovered as a result of a review conducted
by our office of Care Giver Screenings.

Our elderly, children and mentally challenged often do not have the capability to fully
protect themselves from abuse and neglect. Various state agencies maintain listings of
individuals who have been found to have abused or neglected children, the elderly, or the
mentally challenged. We matched individuals on these listings to 1998 employment
information and noted instances of illegal, inappropriate, or questionable employment
situations. While several state agencies utilize these listings to some degree, no agency
has developed an automated match to identify employers who were not performing the
required screenings or who employ individuals contrary to guidelines. Except for recent
legislation regarding certain child care workers, there currently are no laws which require
these state agencies to screen for persons being employed inappropriately or illegally.
Instead the laws either require certain employers to perform background checks, or
simply state that certain employment situations are illegal. Also, most of the
inappropriate or questionable employment situations identified in our report are not
currently unlawful.

One of the goals of the Family Care Safety Act, and the Governor's Executive Order 99-
05, both enacted in 1999, was to promote family and community safety by allowing
access to comprehensive information accumulated by various state agencies.

We also noted that screenings will not require that the history of child and elder care ,
workers be checked against information from other states, and will not require employees ,
in schools to be checked against the listings of abusers. Finally, it will be an onerous task
for individuals selecting personal care services to check backgrounds of employees of
large providers and providers with high employee turnover.

Additional controls and procedures should be put into place to fully protect the elderly,
children, and mentally challenged. These include:

* Placing all disqualified individuals (and their social security number) from the
Division of Aging Employee Disqualification Listing, the Department of Mental
Health Employee Disqualification Listing, as well as individuals who have been
determined to have committed a serious child abuse or neglect incident, in a
single abuse registry.

(over)
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* Passing legislation which prohibits these individuals from being employed by care provide,
and schools.

* Implementing the necessary system improvements to allow for more timely background
screening results.

* Requiring care providers and schools to check the abuse registry prior to employment of
new individuals.

* Developing an automated process to periodically identify all instances of individuals
inappropriately working for care providers and schools.

* Developing procedures to remove those individuals from inappropriate workplace settings.

* Developing procedures to aggressively fine and sanction care providers and schools who
employ individuals listed on the abuse registry.

* Developing procedures so that family members can more easily and conveniently determine
whether a particular care provider or school is employing individuals listed on the abuse
registry. Consideration should also be given to what extent information on the registry
should be available to the public.

* Requiring the backgrounds of Family Care Safety Registry registrants who have not resided
in Missouri for the preceding three years be checked against information in the registrant'sformer state of residence. In addition, the state sh-uld, om the Orablshmeji of a
national screening system.

* Establishing a fair and consistent appeal process which considers the nature and severity ofthe incident which resulted in placing an individual in the abuse registry, and the results of
any subsequent rehabilitation.

* Passing legislation to clearly allow background information to be disclosed to state agencies
responsible for monitoring provider compliance.
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I.
CLAIRE C. McCASKILL

Missouri State Auditor

Honorable Mel Carnahan, Governor
and

Members of the General Assembly

We conducted a review of state agencies' practices and procedures and of state legal
provisions regarding care giver screenings. The objectives of this review were:

1. To determine whether persons who have abused the elderly, clients of the Department
of Mental Health, and/or children are employed in illegal, inappropriate, or
questionable work settings.

2. Review and evaluate various state agencies' compliance with certain executive orders
and statutory requirements regarding care giver screenings.

3. Review certain state laws relating to abuse against persons and determine areas of
concern needing improvement or clarification.

4. Review certain management controls and practices to determine the propriety and
effectiveness of those controls and practices as they relate to care giver screenings.

Our review was made in accordance with applicable generally accepted government auditing
standards and included such procedures as we considered necessary in the circumstances. In this
regard, we reviewed applicable executive orders, state laws, interviewed or surveyed applicable
personnel, and inspected relevant records and reports.

Our review was limited to the specific matters described above and was based on selective
tests and procedures considered appropriate in the circumstances. Had we performed additional
procedures, other information might have come to our attention that would have been included in this
report.

-2-
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The Comments, Analysis, Conclusions, and Recommendation presented in the report
represent the results of our review of care giver screenings.

State Auditor

December 6, 1999 (fieldwork completion date)

The following auditors participated in the preparation of this report:

Director of Audits:
Audit Manager:
In-Charge Auditor:
Audit Staff:

Kenneth W. Kuster, CPA
John Luetkemeyer, CPA
Dennis Lockwood, CPA
Amanda George
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REVIEW OF
CARE GIVER SCREENINGS

EXECUTIVE SUMMARY

Our elderly, children, and mentally challenged often do not have the capability to fully protectthemselves from abuse and neglect. Various state agencies maintain listings of individuals who havebeen found to have abused or neglected children, the elderly, or the mentally challenged. We matchedindividuals on these listings to 1998 employment information and noted instances of illegal,inappropriate, or questionable employment situations. While several state agencies utilize theselistings to some degree, no agency has developed an automated match to identify employers whowere not performing the required screenings or who employ individuals contrary to guidelines.Except for recent legislation regarding certain child care workers, there currently are no laws whichrequire these state agencies to screen for persons being employed inappropriately or illegally. Instead
the laws either require certain employers to perform background checks, or simply state that certainemployment situations are illegal. Also, most of the inappropriate or questionable employment
situations identified in our report are not currently unlawful.

One of the goals of the Family Care Safety Act, and the Govemor's Executive Order 99-05, bothenacted in 1999, was to promote family and community safety by allowing access to comprehensive
information accumulated by various state agencies. Our review of this legislation and the executive
order noted background screenings will not be totally comprehensive. We also noted that screeningswill not require that the history of child and elder care workers be checked against information fromother states, and will not require employees in schools to be checked against the listings of abusers.Finally, it will be an onerous task for individuals selecting personal care services to checkbackgrounds of employees of large providers and providers with high employee turnover.

-5-
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CARE GWIER SCREENINGS

COMMENTS, ANALYSIS, CONCLUSIONS, AND RECOMMENDATION

|1.* ' - , - Data Match and Agency Procedures

Various sections of state law require the Division of Aging (DA) to maintain an Employee
Disqualification Listing (EDL) which includes names of persons who have been finally
detennined by the department, pursuant to Section 660.315, RSMo 1994, to have recklessly,
knowingly, or purposely abused or neglected, or to have misappropriated any property or
funds of a nursing home resident or in-home services client. Section 660.315.11, RSMo
1994, establishes who will be provided the DA EDL.

There are approximately 700 persons on the DA EDL. Nursing homes and residential care
facilities, providers of in-home services under contract with the Department of Social Services
(DSS), employers who hire nurses and nursing assistants for temporary or intermittent
placement in health care facilities, entities approved to issue certificates for nursing assistants
training, hospitals and related health services, and home health and hospice providers are
prohibited by state law from employing any person on the DA EDL.

The Department of Mental Health (DMH) maintains a listing of persons who have been
administratively determined to have abused or neglected a Divir client under Section
630.167, RSMo Cumulative Supp. 1999. Pursuant to Section 630.167, RSMo Cumulative
Supp. 1999, this listing is confidential. There are about 250 persons on this listing. Persons
on the listing are disqualified by 9 CSR 10-5.200 from holding any position in any public or
private facility or day program operated, funded, or licensed by the DMH or in any mental
health facility or program.

The Division of Family-Services, under Section 210.145, RSMo 1994, maintains a Central
Registry of individuals where the division has found probable cause to believe or a court has
substantiated through court adjudication that the individual has committed child abuse or
neglect, or the person has pled guilty or has been found guilty of a crime under Sections
565.020, 565.021, 565.023, 565.024, or 565.050, RSMo. The Central Registry of Child
Abuse and Negiect (CAiN) contains identifying information on the perpetrators of chiid abuse
and neglect. Pursuant to Section 210.150, RSMo 1994, this listing is confidential.

A. We obtained the listing of persons on the DA and DMH EDLs. We also obtained a
listing of all persons listed in the CA/N for which the incident date was within the last
five years. We further limited our selection criteria to the investigation conclusion
codes of A (court adjudicated) or B (probable cause or reason to suspect); the
severity codes of C (serioustsevere), D (permanent injury), or E (fatal); and the
categories of abuse of I (physical abuse), 2 (neglect), or 6 (sexual maltreatment).

-7-
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Applying that selection criteria to the CA/N, about 16,700 persons were identified,
of which approximately 14,350 included a Social Security number of the person. We
matched persons from the EDLs and the CA/N against 1998 employment information
records and noted the following instances of illegal, inappropriate, or questionable
workplaces:

People on each listing
employed in the applicable area

Employment Area CA/N DA EDL DMH EDL
Nursing Home 1,009 12 * 15 *

In-Home, Home Health, and Residential 274 10 * 7
Services

Daycare 249 19 3
Hospital 191 10 * 5
individual and Family Social Services 159 0 2
Schools 120 13 5
Job Training and Vocational Rehabilitation 48 0 1
Foster Care 9 1 0

Total 2,059 65 38

* Employment is currently prohibited by state law.
11 of these are also DMH providers and therefore employment is currently prohibited
by state regulation.

In total, we identified thirty-two people that were employed in areas that were
prohibited by state law. In addition, many of the 249 individuals listed in the CA/N
Registry that were employed in the daycare area are now subject to restrictions under
legislation which became effective August 28, 1999. We identified 1,870 instances
in which people that abused or neglected the elderly, clients of the DMH, or children,
were employed in potentially inappropriate or questionable work settings.

B. As noted above, approximately 2,350 of the 16,700 persons listed (using our criteria)
on the CA/N did not include a social security number. Considering social security
numbers will be required in any computer matches to be performed, procedures
should be improved to ensure social security numbers are entered for all individuals
listed in the CA/N.

C. State agencies utilize these EDL listings and the CA/N to varying degrees as follows:

* The DA performs quarterly checks of employment records for twenty-five
percent of the persons on their EDL. Also, during inspections, inspectors
review personnel files on a test basis to determine if providers checked the DA
EDL before employment
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* During inspections of mental health facilities, DMH inspectors review
personnel files on a test basis to determine if the provider checked the DMH
EDL.

* The Division of Family Services screens Foster Care providers against the
CA/N. Foster Care providers with substantiated instances of child abuse or
neglect are sometimes allowed to continue in the Foster Care program if
deemed appropriate following a team review or determination of each case.
The DFS also has begun screening new registered day care providers against
the CA/N and it performed an automated match to screen existing registered
day care providers against the CA/N. However, that match did not identify
at least 38 instances in which a registered day care provider was listed in the
CA/N. A specific cause for these instances being missed by DFS could not
be determined. The DFS has no plans to perform periodic matches in the
future, but intends to screen for providers in the CA/N at the local level upon
completion of a probable cause determination.

* The Department of Health (DOH) has screened applicants for day care
licensure against the CA/N. Also during inspections of day care facilities,
inspectors review personnel files on a test basis to determine if the provider
checked the CA/N. If an applicant or day care employee is identified as being
listed in the CA/N, the DOH reviews each case on an individual basis and, if
deemed appropriate, allows the provider or employee to continue providing
day care.

Instances of illegal employment noted during our review were referred to the
appropriate state agency. While several state agencies utilize these listings to some
degree, no agency has developed an automated match to identify providers who were
not performing the required screenings or who employ individuals contrary to
guidelines. Except for recent legislation regarding certain child care workers, there
currently are no laws which require these state agencies to screen for persons being
employed illegally. Instead, the laws either require certain providers to perform
background checks, or simply state that certain employment situations are illegal.
Also, many of the inappropriate or questionable instances identified above are not
currently unlawful.

I -7 z .~~~~~~SL sin na............... -- X, , -- ,. p ,-;*>. ,

The Family Care Safety Act, passed by the 90th General Assembly in 1999, requires the DOH
establish the Family Care Safety Registry (FCSR) by January 1, 2001. This Act is included
in Section 210.900 through 210.936, RSMo Cumulative Supp. 1999. Every child care and
elder care worker hired on or after January 1, 2001 must file a registration form with the
DOH. Registrants will be screened against criminal records, the CA/N registry, the DA EDL,
and foster parent denials, revocations, and suspensions. The Act also requires the DOH to

-9-
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establish a toll-free telephone service. Persons contemplating placement of an individual in
a child or elder care setting may obtain information from the registry regarding individuals
registered in the FCSR. Callers may find out only if the individual is in the registry and for
what background check they are listed. Under the law, the DOH is required to notify the
registrants listed in the FCSR of the name and address of inquirers. The DOH is also required--
to report to the General Assembly by January 1, 2001 on its recommendations regarding
various issues applicable to the FCSR.

On March 31, 1999, the Governor signed Executive Order 99-05. The goal of the Executive
Order was to provide Missouri families with a more comprehensive and streamlined access
to information on individuals who have a history of abuse and neglect. Under this order,
individuals can submit a single form to obtain information related to whether a caregiver is
included on either the DA or DMH EDL, the CA/N registry, or has a criminal background.
However, due to the state's existing confidentiality laws, the signature of the caregiver must
be obtained prior to disclosure of information related to the EDLs and CAIN registry. In
addition, two state agencies and one industry association expressed concerns that current
screenings take two weeks or longer to complete resulting in substantial delays before an
individual could be hired. Another state agency suggested a real-time interface between the
various state agencies to allow for more timely background screening results.

Our review on the Family Care Safety Act and Executive Order 99-05 noted the following
concerns:

A. The FCSR will not be a comprehensive listing of potentially inappropriate or abusive
individuals identified by state records. Except for some childcare workers, only
workers entering employment on or after January 1, 2001 will be entered into the
FCSR. As a result, many of the people currently on various listings (noted in part I
above) would not even be listed in the FCSR. In addition, the Act does not require
the Registry to check against individuals listed on the DMH EDL.

One of the goals of the Family Care Safety Act way-to promote family and community
safety by allowing access to comprehensive information accumulated by various state
agencies. Obviously, by not including current care givers within the FCSR, and not
checking against individuals who have been determined to have abused clients of the
DMH, the goals of the Act cannot be fully achieved.

B. The FCSR will not check registrants against information from other states. As a
result, care workers who are disqualified in other states could come to Missouri and
continue in similar employment without detection.

The State of Wisconsin has laws in effect which require that the backgrounds of
registrants who have not resided in that state for the preceding three years be checked
against information in the registrant's former state of residence. Current caregiver
background screening already requires registrants to disclose addresses for the
previous three years.

-10-
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C. Under the Act, individuals will be able to check whether potential care givers are
listed in the FCSR and use this information in determining their placement decisions.
Under the Executive Order, individuals can currently find out whether caregivers are
on the C/AN registry or either the DA or DMH EDL, but must obtain the caregiver's
signature and approval before obtaining this information. These processes may work
well for smaller care providers with low turnover of employees. However, it would
be an onerous task to expect individuals selecting personal care services to screen for
numerous employees at large care providers, such as a nursing home, large day care
provider, or Home Health Agency. Also, staff tumover is often high for these types
of employment. It would not appear feasible to expect individuals to constantly check
new hires against the FCSR.

The State of Wisconsin may refuse to license, certify or register a care giver who has
failed the background check.

D. The Department of Elementary and Secondary Education (DESE) performs criminal
background checks of teachers as required by Section 168.07 1, RSMo Cumulative
Supp. 1999. However, the DESE is not required to screen school district employees
against the CA/N, the DA EDL, or the DMH EDL.

Missouri's public schools should at least consider whether individuals who have been
found to have abused or neglected children, elders, or the mentally ill should be
allowed to work in our public schools.

E. Another state agency noted the Act allows to disclosure of background information
for employment purposes only. The Act does not address whether information can
be disclosed to state agencies responsible for monitoring provider compliance. For
example, there is no specific allowance for a licensing state agency, such as the DA
when inspecting nursing homes, to obtain and have access to information in the
FCSR. To avoid any duplication of effort between state agencies, and to help ensure
that providers take appropriate action when an employee fails a background check,
these state agencies should be allowed access to information in the FCSR.

CONCLUSIONS

Additional controls and procedures should be put into place to fully protect the elderly, children, and
mentally challenged. These include:

* Placing all disqualified individuals (and their socal security number) from the DA EDL, the
DMH EDL, as well as individuals who have been determined to have committed a serious
child abuse or neglect incident, in a single abuse registry.

* Passing legislation which prohibits these individuals from being employed by care providers
and schools.
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* Implementing the necessary system improvements to allow for more timely background
screening results.

* Requiring care providers and schools to check the abuse registry prior to the employment of
new individuals.

* Developing an automated process to periodically identify all instances of individuals
inappropriately working for care providers and schools.

* Developing procedures to remove those individuals from inappropriate workplace settings.

* Developing procedures to aggressively fine and sanction care providers and schools who
employ individuals listed on the abuse registry.

* Developing procedures so that family members can more easily and conveniently determine
whether a particular care provider or school is employing individuals listed on the abuse
registry. Consideration should be given to what extent information on the registry should be
available to the public.

* Requiring the backgrounds of FCSR registrants who have not resided in Missouri for the
preceding three years be checked against information in the registrantfs former state of
residence. In addition, the state should promote the establishment of a national screening
system.

* Establishing a fair and consistent appeal process which considers the nature and severity of
the incident which resulted in placing an individual in the abuse registry, and the results of any
subsequent rehabilitation.

* Passing legislation to clearly allow background information to be disclosed to state agencies
responsible for monitoring provider compliance.

Since many of the conclusions noted above require statutory revisions through additional legislation,
WE RECOQMEf D the General Assembly consider the contents of this report when enacting future
legislation that addresses the safety and protection of Missouri's children, elderly, and mentally
challenged.

This report is intended for the information of applicable government officials. However, this report
is a matter of public record and its distribution is not limited.

-12-
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MISSOURI
MELCARNAHAN DEPARTMENT OF SOCIAL SERVICES amUS.L

GOVERNOR DMSION OF ACING Bohr ad
P.OX133X TEXT TELEPHONE

UMSONorry 14GGD7352%

TELPHONE 573.731-300 1.a-735.2"

September 7, 2000

-SEP l
Ms. Claire C. McCaskill
Missouri State Auditor
Truman State Office Building, Room 880
Jefferson City, MO 65101

Dear Ms. McCaskill:

The purpose of this letter is to provide you with an update on the implementation of the
State Auditor's recommendations or Division of Aging (DA) alternatives to such
recommendations contained in the Review of the Division of Aging's Monitoring of Nursing
Homes and Handling of Complaint Investigations Report No. 2000-13. A summary of current
status and actions follows:

Q MAR Number 1 -Inspections.

State Auditor's Recommendations:

A-D. SAO
Develop and utilize a centralized inspection monitoring system to track
inspections and then ensure completed inspections are submitted to the Central
Office and entered into the system in a timely manner.

DA Status
DA has taken action to strengthen our internal controls over entry of data into the
Central Registry of Abuse Neglect/Exploitation (CRANE) system; a required
CRANE report review by regional managers and monitoring of the subsequent
submission of the paper file to the central file unit. An interim centralized
tracking system was used by the regions to feed information into a central office
monitor during FY 2000.
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DA, working with consumers and the long-tern care industry, noted the
shortcomings in the federal On-line Survey, Certification and Reporting (OSCAR)
System and began developing and implementing a new automated state system.
Currently, the new ALICE (Automated Licensure and Inspection Certification
Environment) system is being deployed. When fully implemented, this system
will result in a centralized data base designed to support all primary agency
operations and meet federal and state data collection requirements. At this time,
components of ALICE are being tested in several DA regions.

SAO
We also recommend the DA perform all inspections as required by state law, and
take the necessary steps which would allow the DA to perform additional
inspections of poor performing facilities.

DA Status
During SFY 2000, as in past years, DA continued to achieve fully the top federal
survey priority for completion of all Medicare/Medicaid certification surveys
within a statewide 12 month average (surveys conducted between 9 and 15
months). Without an increase in staffing in SFY 2000, DA's goal for state
licensure activities was to ensure that one full annual state inspection or state
interim inspection was completed in every licensed long-term care facility in the
state. DA's regional offices have provided summary reports indicating this state
goal was exceeded. Due to regional offices needing to maintain the working files
until the revisit or informal dispute resolution is completed final fiscal year end
2000 report statistics will be not be available until September 2000. (Note: A
limited number of facilities may have an ongoing open process preventing
initiation of another inspection prior to fiscal year end.) Although DA received
additional staff in the SFY 2001 appropriation, it should be noted that in order to
meet the federal program mandates and state inspection requirements (two
inspections per year), as well as time frames for completion of complaint
investigations, additional resources are needed to ensure all time frames are met.

DA concurs that the state requirement for two state inspections per year, one of
which is an interim inspection, was not met in SFY 1999 and SFY 2000. The
division completed in SFY 1999 full licensure inspections including adult day
care programs for 1,173 or 95% of the facilities and programs in the state. With
the exception of those facilities that had an ongoing open process that prevented
initiation of the annual inspection, regional offices have reported that all fall
licensure inspections were completed in SFY 2000. During SFY 1999, the
division completed a total of 762 or 64% of the required interim inspections. In
SFY 2000, regional offices have reported that 96% of the required interim
inspections were completed. As noted above, with the additional staff received in
the SFY 2001 appropriation (23 new survey FrE and 4 clerical support FTE.), DA
has sufficient resources to meet the state requirement for two icensure
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inspections, one of which is an interim inspection, in each licensed facility during
SFY 2001.

E. SAO
Continue to develop and implement policies to reduce the predictability of
inspections.

DA Status
Due to the number of times DA staff are in facilities, predictability is somewhat
inherent in the process, but actions have been taken to control for this tendency.
State law requires two inspections within a twelve month period (state fiscal year)
and federal requirements related to survey averages and revisit timeframes (i.e.,
revisit near the time the facility alleges all corrections have been made) further
increase the predictability of our visits. DA concurs with the goals of reducing the
predictability of inspections and will continue to implement methods of reducing
predictability. A memorandum dated July 17, 2000, from the Deputy Director of
Institutional Services to program managers requires the managers to establish a
schedule and then introduce "random" changes in the schedule throughout the
year to reduce predictability.

F. SAO
Analyze the available reports of deficiency patterns to identify areas where
enforcement may be weak or inconsistent and consider their impact upon the
inspection process.

DA Status
As noted in our response to the auditor's recommendation, DA does review
national and regional deficiency rates and patterns. The HCFA OSCAR system
serves as a starting point for our review, but has historically proven unreliable as a
preditor of survey staff ability or facility status. DA does examine multiple
variables to make accurate assessments of facility performance and our survey
staff's technical ability. DA has established an intranet web page providing
regional and central office program managers with statistical reports from HCFA
and DA developed state reports related to the state's survey activities and citation
patterns between regions. This information is discussed quarterly during program
manager's meetings and utilized to determine the need for additional staff
training.

G&H. SAO
Ensure inspectors are adequately trained and supervised, require the informal
dispute resolution process to be followed when facilities dispute statements of
deficiencies, ensure all deficiencies are adequately documented, and are accurately
and properly reported, and develop procedures to ensure the reasons for changing
draft SOD's are adequately documented.
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DA Status
During SFY 2001, DA will be implementing the new nationally developed
Preceptor's Training Program. This program will assist DA in assuring that
training of surveyors is managed in a uniform and consistent manner throughout
the state. Training of all supervisors and program management staff will take
place at a session planned in the spring of2001. During August and October, the
Annual Surveyor's Training will provide 24 hours of investigative skills
enhancement concentrating in the areas of interview techniques including
documentation of facts. In the spring of 2001, an advanced investigative skills
training including scheduling and investigation planning will be held for
supervisors and complaint team coordinators.

DA's standard operating procedure allows for central office reviews - including
administrative reviews of statements of deficiencies (SODs) -- to determine if
errors have occurred in the survey process and to determine if supporting
documentation and evidentiary matter is sufficient to warrant inclusion of a
finding in the SOD. DA agrees that changes to SODs need to be adequately
documented. We have reviewed the central office administrative review and
quality assurance processes and have strengthened our internal and management
controls over documentation requirements for these processes; this includes
required feedback to field survey staff and management monitoring of the
feedback process.

0 MAR Number 2 -Complaint Investigation Processing & Procedures.

Recommendations:

A&B. SAO
Ensure complaint investigations are initiated and completed timely, the results of
those investigations are properly documented, and reports are submitted in a
timely manner to help ensure appropriate enforcement actions are taken against
facilities that are not in compliance with state and federal regulations. In addition,
the DA should ensure required reports are available to the public, and the
resident's next of kin or the reporter is notified of the results of all complaint
investigations.

DA Stau
DA identified problems with the complaint process prior to the state auditor's
review and therefore, we concurred with the auditor's recommendations. In SFY
1996, DA staff identified the need for sweeping revisions to the complaint system.
Beginning in SFY 1997, DA conducted internal reviews and convened focus
groups to clearly identify issues and to make recommendations for systemic
revision. Requests for budget appropriation for additional staff were made in
1998, 1999, 2000 and 2001 to obtain sufficient numbers of staff to implement the
recommended revisions. These requests were partially fiuded. In addition, plans



141

were made to replace the antiquated Central Registry for Abuse, Neglect and
Exploitation (CRANE) system, through which all complaint reports are reported,
tracked and documented. Until the new system comes on-line, an interim tracking
and monitoring system has been implemented. The new on-line system is
currently in the preliminary testing phase.

In mid-SFY 1999, DA began phasing in region-by-region a new complaint
investigation process including a case management approach to ensure that
complaint investigations are initiated timely and, at a minimum, a call is placed to
the reporter to determine the need for an immediate on-site visit. This process
change resulted in increased community participation (family, friends, facility
operators and other concerned individuals), bringing to positive resolution issues
affecting the day-to-day lives of facility residents.

DA concurred with the state auditor that additional improvements are needed to
the complaint system. DA took action following discussions with state audit staff
to:
*Designate a central office complaint coordinator and monitor to ensure:
complaint investigations are timely handled; reporters are called; required notices
are mailed; and complaint investigation data is received and entered into a
regional complaint tracking system with the regional data base forwarded to
central office on a monthly basis for review and action, as applicable.
*The additional DA staff received in this fiscal year will allow us to begin in
September, 2000, to at least quarterly, monitor quality through a random selection
of completed complaint reports. Comparisons of the selected reports to
established quality assurance criteria will be completed; feedback will be provided
to survey staff and training will be focused on areas needing improvement

a siuanig u s..g.i and internal control review of complaint processing
beginning with the Kansas City Regional Office.
*Provide investigative skills training for all staff at the SFY 2001 Annual
Surveyor's Training and later in the fiscal year provide an advanced course for
supervisors and complaint investigators.

DA agrees that timely investigation of complaints is essential in ensuring an
accurate reporting of the events that resulted in the complaint being filed.
However, in order to meet the federal program mandates and state inspection
requirements (two inspections per year), as well as time frames for completion of
complaint investigations, additional resources are needed to ensure all time frames
are met. HCFA continues to prioritize the completion of the annual survey ahead
of completion of complaint investigations. The division continues to request
annuaiiy, through the state and tederal budget processes, fimds for additional
survey staff. Historically, we have not been consistently successful in obtaining
sufficient resources to meet the increasing need for complaint investigators, as
well as all other federal and state mandates. On July 8, 1999, Institutional
Services had 2,944 outstanding complaint reports with 1,833 overdue to central
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office. On July 10, 2000, Institutional Services had a total of 1,068 outstanding
complaint reports with 400 overdue to central office. During SFY 2000, regional
field staff decreased the number of overdue reports by 25%.

C. SAO
Reexamine the policies related to enforcement actions when corrective action had
been taken before the investigation was completed. In addition, the DA should
consider stronger enforcement actions which may lead facilities to develop
additional preventive measures.

DA Status
As contained within DA's audit response, we have reviewed our policies related
to enforcement actions when corrective action has taken place at the facility
before the investigation has been completed. Our policies currently comport to
federal and state enforcement action requirements. From past and continuing
experience, DA -- in following the required administrative process -- has found in
specific cases where corrective action has taken place that we have been unable to
successfully sustain cases brought forward for action when the facility has taken
corrective action. DA notes that on January 18, 2000, the Missouri Court of
Appeals, Western District, decided State of Missouri, Department of Social
Services, Division of Aging v. Carroll Care Centers, Inc., - S.W.2d --, WD 56714
(Mo. App. Jan. 18, 2000), holding that it was proper to dismiss a Civil Monetary
Penalty (CMP) claim if the nursing home has corrected a cited deficiency at the
time of reinspection. Here, the deficiency had been corrected by the time of
reinspection. In such a case, the State's claim for sanctions was not authorized.

DA continues to explore a wide range of sanction options and other initiatives to
inrease the quality of care provided to residents of long-term care facilities. DA
proposed to HCFA in January, 2000, a modification including graduated
sanctioning as a component of the state agency's sanctioning process; however,
HCFA provided a response that in the HCFA Regional Office's opinion a denial
of payment for new admissions would encourage the facility to make prompt
corrections and achieve substantial compliance. DA continues to work with
HCFA in assessing per instance CMPs and finalization of modifications to the
state penalty policy.

D. SAO
Study the merits of establishing a process for dissatisfied complainants to appeal
the result of complaint investigations.

DA Status
Beginning September I, 2000 in Region I, Springfield, the division is
implementing an Informal Dispute Resolution (IDR) project to informally resolve
issues through face-to-face contact with a facility resident, their family members
or guardians when the resident is the subject of a complaint investigation or cited
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in a facility inspection or survey completed by DA pursuant to chapter 198,
RSMo. The primary purpose of the meeting will be to gather additional
information and bring to a satisfaction conclusion the resident or families
concem(s).

0 MAR Number 3 -Repeat Deficiencies, Sanctions & Corrective Action.

Recommendations:

A. Consider the facility's history of past noncompliance when selecting sanctions and
study sanctions to determine those which are most effective in reducing
noncompliance.

As noted in our initial report response, DA does review and consider the effect
past sanctions have on future compliance, as applicable. Frequently, when
facilities are assessed as being significantly out-of-compliance, a change in
owner/operator/management company or reorganization of the corporation occurs
resulting in a new state licensure application. The "new entity" no longer carries
with it the previous history of noncompliance. DA continues to believe that
statutory change is needed to address this issue. Changes in the HCFA State
Operations Manual made in January, 2000, limit some facilities' opportunity to
correct deficiencies and may ultimately reduce "roller coaster" compliance.

Again, as noted in the initial DA response, the division put into place the
following to address the auditor's recommendations:
* Not issuing operating licenses as they come due, if there is a current class I or

class II deficiency and/or if upon review the facility has a history of
noncompliance or the violations cited are repeat violations.

* Issuing only a temporary operating permit (TOP) if a complaint against a
facility has not been investigated at the time the license is due. If deficiencies
are cited at a class I or class II standard as a result of the complaint
investigation, and/or the operator has a history of noncompliance or the
violations are repeat in nature, his or her license will then be denied.

* Offering operators an opportunity to enter into a consent agreement in an
attempt to achieve a permanent resolution to their compliance problems and
thereby improve care and/or conditions for residents.

* Citing administrators, as appropriate, for failing to maintain compliance to
regulatory requirements when class HI violations are cited repeatedly. Repeat
class Ill violations can then result in an uncorrected class U notice of
noncompliance and the operator will be reunured to correct or face termination
from the program.

* Amending our policy related to requests for imposition of sanctions to require
an automatic increase in the sanctioning request whenever a recurrence of a
violation occurs. However, DA 2nly makes recommendations, HCFA has
final authority over the sanction to be imposed. DA proposed to HCFA in
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January, 2000, a modification including graduated sanctioning as a component
of the state agency's sanctioning process, however HCFA responded that in
the HCFA Regional Office's opinion a denial of payment for new admissions
would encourage the facility to make prompt corrections and achieve
substantial compliance. DA continues to work with HCFA in assessing per
instance CMPs and finalization of modifications to the state penalty policy.

B. Work with the legislature to modify the state CMP process so that it can be a more
effective tool in bringing facilities into compliance.

The division continues to work closely with the legislature to enhance and
improve the state civil monetary penalty process to bring about immediate action
against facilities that fail to meet state licensing requirements.

C. Ensure Plans of Correction fully meet the established criteria including
methodologies for facilities to monitor their continued compliance with the POCs,
and ensure the POCs adequately address any systemic deficient conditions. We
also recommend the DA ensure all POCs can reasonably be expected to correct
the deficiency and not accept POCs which have failed in the past. Further, the DA
should develop procedures to continually monitor compliance with POC
provisions for facilities with a history of repeat deficiencies.

As noted in DA's response, the division has been meeting the federal guidelines
related to plans of correction. We agree the federally required plan of correction
process, as it existed prior to January 14, 2000, was not effective. HCFA
provided additional guidance that clarified and modified the enforcement
guidelines contained in the State Operations Manual including those related to
accepted POCs. The division believes this information has enabled us to address
the majority of issues contained within the state auditor's recommendations for
POCs. As detailed within DA's audit response, additional training in the review
of POCs will be conducted. At this time, Institutional Services is recruiting for a
Quality Assurance Coordinator FTE who will be responsible for the coordination
of quality assurance tasks within Institutional Services. The QA Coordinator will
coordinate the POC training with the DA Training Unit for implementation in the
spring of 2001 and it will be provided to managers and supervisors in conjunction
with the advanced investigative skills training.



145

0 MAR Number 4 -Staffing of Nursing Homes.

Recommendations:

A&B. SAO
Establish reasonable minimum staffing ratios as required by state law. In
addition, the DA should take steps to develop a system which accumulates the
actual staff hours at facilities, and compare recommended staffing levels to actual
staffing at facilities to identify potential staffing problems.

DA Status
As stated in DA's audit response, we suggest that staffing ratios alone do not
routinely take into consideration the acuity differences between individual
residents and their need for specific types and levels of services. Multiple
variables need to be considered when determining the staffing level and types in a
nursing facility. DA believes use of a ratio in determining types and levels of staff
with a lack of consideration for the resident case-mix or acuity level in the facility
will not ensure care needs of individual residents are met.

Recently, HCFA released an eight year study (Phase I) entitled a Report to
Congress: Appropriateness of Minimum Nurse Staffing Ratios in Nursing Homes.
The study reports from the analyses conducted that "there may be critical ratios
of nurses to residents below which nursing home residents are at substantially
increased risk ofqualityproblems." However, the report does not contain any
specific staffing recommendations. The report notes that "The potential
establishment of a regulatory minimum ratio requirement will require further

^^h On more states in order to dentifi dt!_..n ive mirjm,,wn thmhclds a-id
optimal case-mix adjusters, and to assess relative costs and benefits of such
thresholds. In addition, more research will be required to assess the feasibility of
implementing minimum ratio requirements." Estimated staffing thresholds
detailed in the report are noted as being relatively high and that a considerable
number of facilities would be impacted if these thresholds were to become
minimum requirements. The HCFA report indicates that Phase 11 will more fully
examine empirically-derived minimum staffing levels and methods for case-mix
adjustment (acuity based). Additionally, HCFA noted that Phase U will examine
the costs and benefits associated with possible study recommendations for a
regulatory requirement of minimum nurse staffing ratios. HCFA indicated they
expect this cost analysis to include an assessment of the impact of regulatory
changes on providers and payers, including Medicare and Medicaid. Further, they
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cost analysis because, even if cost increases associated with higher staffing levels
could be absorbed, it may not be possible to secure the necessary staff at realistic
wage levels.
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DA plans to continue working with the University of Missouri-School of Nursing
(UMC) to determine the best method to provide comparative feedback to nursing
facilities and consumers related to acuity based staffing versus actual staffing
levels in Missouri facilities. It remains likely the Code of State Regulations will
be modified as a result of the research being conducted.

C&D. SAO /
Inspectors utilize recommended and actual staffing data to help identify negative
resident outcomes. We farther recommend the DA aggressively cite staffing
deficiencies and subject facilities that are found to be out of compliance with the
staffing requirements to the maximum federal and state sanctions (including civil
monetary penalties) warranted.

DA Status
Currently, there are no federal or state statutory requirements for survey and
inspection staff to utilize a minimum standard or industry benchmark in their
review of staffing levels. During the survey and inspection processes, field staff
review resident outcomes to determine understaffing as required by HCFA. Field
survey staff collect information about facility staffing for a two week period to be
input into the federal OSCAR System. However, as noted by the auditor and
many national studies, facilities appear to increase staff during the survey process.
This results in a skewed picture of facility staffing for that two (2) week period.
DA received four (4) auditor FTE in SFY 2001 to assist field staff in performing
survey and inspection activities including the review of records (i.e., payroll and
staffing).

SAO
In addition, the DA should ensure approved POCs are reasonably expected to
address the staffing deficiencies noted.

DA Status
As noted in DA's response, the division has been meeting the federal guidelines
related to plans of correction. We agree the federally required plan of correction
process, as it existed prior to January 14, 2000, was not effective. HCFA
provided additional guidance that clarified and modified the enforcement
guidelines contained in the State Operations Manual including those related to
accepted POCs. The division believes this information has enabled us to address
the majority of issues contained within the state auditor's recommendations for
POCs. As detailed within DA's audit response, additional training in the review
of POCs will be conducted. At this time, Institutional Services is recruiting for a
Quality Assurance Coordinator FTE who will be responsible for the coordination
of quality assurance tasks within Institutional Services. The QA Coordinator will
coordinate the POC training with the DA Training Unit for implementation in the
spring of 2001 and it will be provided to managers and supervisors in conjunction
with the advanced investigative skills training.
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o MAR Number 5 -Employee Disqualification Listings, Central Registry & Criminal
Backgrounds.

Recommendation:

SAO
The Division of Aging seek legislation which would prohibit the employment of
individuals found to have abused and/or neglected children and DMH clients from
working in nursing homes.

DA Status
As noted in DA's original response, we concur that legislative action is needed for
verification of Departnment of Mental Health Employee Disqualification List (DMH EDL)
and the Child Abuse and Neglect (C/AN) registry listings by division providers and
facilities. While inclusion of these individuals on the DA EDL may further protect
elderly and disabled adults in long-term care facilities, this issue needs to be addressed
through the legislative branch who implement public policy through enactment of state
law. DA provided comments and information to the general assembly related to the state
auditor's recommendations regarding individuals listed on the DA EDL, the DMH EDL,
the CA/N central registry and/or individuals with criminal backgrounds. None of the
proposed legislation passed into law during the 2000 legislative session. DA continues to
believe the process of consolidation was begun with passage of the "Family Care Safety
Registry and Access Line" (L. 1999 H.B. 490 & H.B. 308); that current computer
technology will make information more readily accessible to the public; and that
additional legislative action may be anticipated.

SAO
The DA should then develop an automated process to identify instances in which persons
listed on the DA EDL, the DMH EDL, or the CA/N central registry, or individuals with
criminal backgrounds are inappropriately working for nursing facilities, in-home service
providers, or other entities prohibited from hiring those persons.

DA Status
During SFY 2000, DA took the following steps to address the auditor's recommendations
and further strengthen our processes:
-Established an automated process with the Department of Employment Security
(MODES) for identification of instances in which those persons listed on the DA EDL are
inappropriately working for nursing facilities, in-home service providers, or other entities
prohibited from employing them.
*Reviewed and strengthened Institutional Services administrative processes and assigned
processing of referrals of individuals for placement on the EDL and the information
obtained from the MODES tape match to a single distinct EDL Section.
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During SFY 2001, DA is taking the following additional steps to enhance processes
through technological advances to assist facilities and in-home services providers in
obtaining more timely and accurate EDL information updates:
*Implementing mainframe data base modifications to link EDL data to other DA systems
and enhance management reporting.
* Instituting a new policy requiring surveyors to request a listing of all current employees
during every annual full licensure inspection for completion of an EDL check by DA
staff.
*Modifying the agreement with MODES to provide monthly mainframe tape matches of
the EDL Listing to MODES data.
.Implementing a new interactive voice response unit to allow facilities access to the
system 24 hours per day 7 days per week.
*Pursuing funds for implementation of an Internet web site to allow providers to check
on-line, real time the EDL status of individuals; provide a method for submission of
periodic information (tape or diskette) for checking all facility employees status on the
EDL and increase EDL Unit staff by (2 FTE) to ensure timely responses to telephone
requests for information.

5AQ
In addition, the DA should more aggressively sanction and fine facilities and providers

who hire persons listed on these EDLs and/or Central Registry. The DA should also
consider raising the violation for hiring a person listed on the EDL to a Class I violation.

DA Status
As noted in DA's audit response, state law requires facilities and in-home services
providers not later than two days of hiring any person to request a criminal background
check from the highway patrol and to make an inquiry to the department of social
services as to whether the person is listed on the employee disqualification list DA does
not have the statutory authority to prohibit facilities from "hiring' individuals listed on
the DA EDL or possessing a criminal background. When a facility fails to take
appropriate and timely action to terminate an individual identified through the DA EDL
and/or criminal background check processes or fails to complete the processes, DA has
the statutory authority to cite those facilities for such violations.

DA has reiterated to field survey staff, at a minimum, a Class 11 violation occurs when a
provider or facility fails to meet Section 660.317, RSMo 1998 that requires facilities to
ensure individuals appearing on the DA EDL and/or having a criminal background are
terminated in a timely manner. Again on July I, 2000, the Division Director affirmed his
expectation to field survey staff that facilities found in violation of Section 660.317,
RSMo 1998 will be issued a Class H violation.

As noted in DA's audit response, DA does not concur with the auditor's suggestion that
identification of an individual as being on the DA EDL immediately rises to the level of
"imminent danger" necessary to cite a Class I violation. Further, as noted in DA's audit
response, a Class I violation will continue to be issued under 13 CSR 15-14.042(16) to
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those providers and/or facilities that act in such a manner and where such circumstances
can be proven and are legally defensible.

If you have any questions or comments concerning the information contained in this
update report, please feel free to contact me at (573) 526-8535.

Sincerely,

Director
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CLAIRE C. McCASKILL
Missouri State Auditor

August 29, 2000

Mr. Richard Dunn, Director
Missouri Division of Aging
P.O. Box 1337
Jefferson City, MO 65102

Dear Mr. Dunn:

As you know, in March this office completed an audit of the Division of Aging (DA) that

identified several problem areas related to the DA's monitoring of nursing homes. One of the

most significant findings related to nursing home employment of individuals who are

disqualified not only from working in nursing homes, but are prohibited from working with the

mentally handicapped, or were determined by the state to have abused or neglected children.

While not currently a violation of state law, I believe those individuals who are forbidden to
work with our mentally handicapped as well as those who have neglected or abused children

should also be banned from working with our elderly. Last session, I lobbied for statutory

revisions to our state law via House Bill 1615, sponsored by Representative Hosmer, that would

have prohibited the employment of such persons by nursing homes. Unfortunately, the nursing

home industry successfully killed this legislation on the last day of the session.

However, as I promised on the last day of session, the issue of quality care for our state's elderly

population is too important to me to give up the fight. This office has recently conducted follow-

up audit procedures at the DA focusing solely on issues regarding employee disqualification
listings. Our office cross-referenced employees of licensed nursing facilities and in-home care
providers against three lists: the DA's disqualification list, the Departnent of Mental Health's

(DMH) disqualification list, and the Division of Family Services' central registry of child abuse

and neglect (CA/N). The results of this review are discussed below.

Since we released our report in March 2000, the DA has created an automated process to flag all
persons on their disqualification list that were inappropriately hired to care for the elderly.
However, our follow up showed the need to fine-tune the system so that the DA obtains the most

accurate and timely information.

224 State Capitol * Jefferson City. MO 65101 * (573) 7514824 * FAX (573) 751-6539
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When we reviewed employment records for the first quarter-of 2000, we still found 12 persons
on the DA's disqualification list that had been working at a licensed nursing facility or an in-
home service provider.

Of the eight disqualified employees we found working at nursing facilities, the DA had
identified four and the facility terminated their employment Two persons had earned less than
S200, indicating the facility likely ended their employment once the DA finished its check. And
the DA has started but not finished the inquiries into the remaining two workers. Of the four
disqualified persons employed at in-home care providers, two persons had since been removed
from the disqualification list and the DA has not finished checking into the remaining two
workers.

It is clear the DA is striving to improve its system to check its own lists and take action after
noting violations. But what is more troubling is that state law does not require the DA or the
nursing home industry to also check lists of employees considered unfit to work with mentally
handicapped or even worse -our children.

Our tests for this year's first quarter showed 30 persons working for nursing facilities or in-home
health providers, who are also on the Department of Mental Health's disqualification list. We
then found 574 persons caring for our elderly who were listed on the child abuse and neglect
registry. These employees were on the registry because the Division of Family Services found
probable cause, or a court determined, they had physically abused, neglected or sexually
maltreated a child. The severity of their offenses ranged from serious or severe injury to
fatalities.

I look forward to receiving your response that addresses the exceptions noted above.
Specifically, I want to ensure that those employees identified as ineligible were in fact
terminated by their employers and that the DA has appropriately recovered any wages paid to
disqualified employees by in-home care providers.

I know you share my concern that the residents of Missouri's nursing homes and recipients of in-
home health care receive the proper care, treatment, and respect they deserve. We in state
government must take the necessary precautions to protect these persons from harm. Indeed, we
have not only a legal duty, but a moral and ethical obligation to ensure they are provided a safe
environment, free from any potential consequences associated with rhe empiuyuneit uf peisons
of questionable character.

Z re McC a s 1
State Auditor

Attachment

2
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Emnlovee Disqualification Listines and Central Rezistrv

Auditors repeated the research steps performed in the March 2000 review of the
Division of Aging to screen the background of employees hired to care for the
elderly. This second check for inappropriate employees working in the first quarter
of this year resulted in the following:

A. Various sections of state law require the DA to maintain an Employee
Disqualification Listing (EDL) which includes the names of persons who have been
finally determined by the department, pursuant to Section 660.315, RSMo 1994, to
have recklessly, knowingly, or purposely abused or neglected or to have
misappropriated any property or funds of a nursing home resident or in-home
services client. There are approximately 735 persons on the DA EDL. Nursing
homes and residential care facilities, providers of in home services under contract
with Department of Social-Services (DSS), employers who hire nurses and nursing
assistants for temporary or intermittent placement in health care facilities, entities
approved to issue certificates for nursing assistants training, hospitals and related
health services, and home health and hospice providers are prohibited by state law
from employing any person on the DA EDL.

We matched persons on the DA EDL as of January 1. 2000 to the first quarter 2000
employment information records and noted eight persons were employed by a
licensed nursing facility and four persons were employed by an in-home health
provider under contract with the DSS. Of the eight nursing facility employees, four
had been identified by DA and were subsequently terminated from their employment.
DA did not issue a Statement of Deficiency against the providers because

termination did occur; however, DA stated that for any EDL violation identified in
the future, Statements of Deficiency will be issued. Two of the remaining four had
earned wages less than $200. DA indicated that the facility likely terminated these
individuals once the EDL check was completed. DA stated they will begin inquiries
into the employment othwr two. Of the four in-home health provider employees, all
had been identified by DA. However, at the time of inquiry, two individuals had
been removed from the DA EDL. DA may be able to recoup wages paid by the
providers to these individuals at the time they were listed on the DA EDL. DA has
yet to complete inquiries of the remaining two individuals to determine if their
employment was prohibited by state law. The DA has developed an automated
process to identify instances in which persons listed on the DA EDL are working for
nursing homes, in-home service providers, and other entities prohibited from hiring
those persons. Use of the automated process should result in the DA being able to
identify all instances in which an employer inappropriately hired a person listed in
the DA EDL. However, modifications to this process are necessary in order to ensure
the DA obtains accurate and usable information in a timely manner.

B. The Department of Mental Health (DMH) also maintains a listing of persons who
have been administratively determined to have abused or neglected a DMH client

I
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under Section 630.167, RSMo Cumulative Supp. 1.999. Pursuant to Section 630.167.
RSMo Cumulative Supp. 1999. this listing is confidential. Persons on the listing are
disqualified by 9 CSR 10-5.200 from holding any position in any public or private
facility or day program operated, funded. or licensed by the DMH or in any mental
health facility or program. There are about 315 persons on this listing. We matched
persons on the DMH EDL as of January 1.2000 to the first quarter 2000 employment
information records and noted twenty-five persons were working in a licensed
nursing facility and five persons were working for an in-home health provider under
contract with the DSS.

In our opinion, it does not appear appropriate for individuals who have abused or
mistreated DMH clients to care for the elderly. The DA should develop an
automated process to identify instances in which persons listed on the DMH EDL are
working for nursing home operators and in-home care providers.

The Division of Family Services, under Section 210.145, RSMo 1994, maintains a
Central Registry of individuals where the division has found probable cause to
believe or a court has substantiated through court adjudication that the individual has
committed child abuse or neglect, or the person has pled guilty or has been found
guilty of a crime under Sections 565.020, 565.021, 565.023, 565.024, or 565.050,
RSMo. The Central Registry of Child Abuse and Neglect (CA/N) contains
identifying information on the perpetrators of child abuse and neglect. Pursuant to
Section 210.150. RSMo 1994, this listing is confidential. We obtained a listing of all
persons listed in the CA/N for which the incident date was within the last five years.
We further limited our selection criteria to the investigation conclusion codes of A
(court adjudicated) or B (probable cause or reason to suspect); the severity codes of
category of C(serious/severe), D (permanent injury), or E (fatal): and the categories
of abuse of I (physical abuse), 2 (neglect), or 6 (sexual maltreatment). Applying that
selection criteria to the CAIN, about 18,330 persons were identified, of which
approximately 15,270 included a Social Security number of the person.

We matched persons from the information obtained from the CANN as of January 1,
2000 to the first quarter 2000 employment information records and noted 510
persons were working in a licensed nursing faciiity and 64 pcrinu were working for
an in-home health provider under contract with the DSS that were on the registry.

In our opinion, it does not appear appropriate for individuals who have been found to
have abused or mistreated children to care for the elderly. The DA should develop an
automated process to identify instances in which persons found to have abused
children are working for nursing home operators and in-home care providers.

2
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The CHAiRMAN. Thank you, Auditor.
Now Ms. Benner.

STATEMENT OF CAROL BENNER, DIRECTOR, OFFICE OF
HEALTH CARE QUALITY, DEPARTMENT OF HEALTH AND
MENTAL HYGIENE, CATONSVILLE, MD

Ms. BENNER. Thank you, Senator Grassley, Senator Breaux, Sen-
ator Kohl, for inviting me on behalf of the Association to testify be-
fore you today. The Association recognizes the tremendous strides
that this committee has made to improve the regulatory process, as
well as the quality of care and life in our Nation's nursing homes.
We sincerely appreciate this and are grateful for it.

For the last 2 years, states have diligently worked to implement
the Nursing Home Initiatives. The enhanced survey protocols for
nutrition, hydration and abuse prevention have, along with the
quality indicators, significantly improved our ability to evaluate
care and identify problems. Staggered surveys are on-going
throughout the country; deficiencies are identified; enforcement has
increased and there is at least anecdotal evidence that overall qual-
ity is improving.

There are issues, however, that continue to require further guid-
ance from HCFA. You have our written testimony and these are
discussed in detail. I would like to highlight some of these issues
for you.

The first issue is the tremendous increase in workload. We have
testified before about the need for adequate planning and prepara-
tion prior to new policies or protocols being implemented. The chart
that we have back there shows the dramatic increase in workload
in Maryland from fiscal year 1998, the year prior to the initiatives,
through this current fiscal year, 2 years following the initiatives.
It is important to understand that in fiscal year 1998, the Mary-
land state agency was able to complete all of its federally mandated
work within the budget that we were given.

In August 1998 HCFA changed the revisit policy and required
states to verify corrective action for all noncompliance by an onsite
survey. You can see that the number of follow-ups-that is the yel-
low-tripled from 1998 to more than 200 surveys in fiscal year
2000. In the same period, the number of complaints that were in-
vestigated tripled, and I think a picture is worth 1,000 words when
you take a look at that.

Although the actual number of visits per nursing home increased
from an average of two per year to more than five per year, there
was an overall decrease in the number of annual surveys conducted
and an inability of the state to meet the federally mandated 12-
month average. However, in any month we were in one-quarter of
Maryland's nursing homes. These were truly unannounced and un-
predictable surveys and they gave us a lot of information that led
to serious enforcement actions.

Even so, our Governor and our legislature have approved hiring
of an additional 30 surveyors and we fully expect that if we receive
the Federal funding that we have requested, we will meet all Fed-
eral requirements in fiscal year 2001. Other states have similar
data. In New Jersey, complaints have increased 170 percent and
follow-ups have increased 65 percent.
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Responsibilities of survey agencies go well beyond these output
measures of surveys, complaints and revisits. Increased enforce-
ment, especially if it is to withstand legal scrutiny, requires signifi-
cant reviewing efforts, as well as increased dispute resolution. The
relationship with provider organizations has become much more
adversarial. Because the stakes have increased, deficiencies are
routinely challenged and debated and this takes time.

The second area I would like to highlight has to do with the
budget process. We acknowledge and appreciate the funding in-
crease that HCFA has sought and that this committee has sup-
ported.

The budget issues are complicated. HCFA complains that states
are given money and we do not spend it. On the other hand, states
complain that HCFA does not give us enough money. Oddly, both
of these statements are true. A state cannot spend money, even
Federal money, unless it has approval at the state level. State leg-
islatures usually give us approval months, sometimes a year, prior
to HCFA's appropriation to the states. If HCFA gives a state extra
money for additional staff and the state legislature has not ap-
proved its expenditure, states cannot expend the money, especially
for a salaried position. A state in this case is likely to go back to
its legislature and indicate that Federal funds are available. Legis-
latures may still be reluctant to approve positions unless there is
an on-going commitment for the Federal funding.

In the other example, some states have been given positions in
anticipation and expectation of additional Federal money and the
funding has not been and is not forthcoming. It must be understood
that even if and when a state legislature approves additional hiring
and the funding is in place, it takes another 12 to 18 months to
hire staff and provide orientation, training and testing before a sur-
veyor is able to survey independently. This underscores the need
for adequate planning and lead time for any new initiatives that
require additional staff. Otherwise, the initiatives will not be suc-
cessful and the states will be doomed to failure.

The third issue I would like to mention is state performance
measures. The Nursing Home Initiatives include a requirement
that HCFA develop a set of performance measures to assess the
state agencies. HCFA has announced these standards and is pre-
pared to implement them. States are concerned that these meas-
ures are focused on output measures and not on appropriate qual-
ity measures. A state's performance will be evaluated on the num-
ber of surveys conducted, number of deficiencies written, whether
Federal timeframes are met and the flaws in comparative surveys.
Although these are important, these are not indicators of a quality
or effective state agency. We need to define quality outcome meas-
ures based on effectiveness of the state agency to gain early compli-
ance in nursing homes and to maintain compliance over a long pe-
riod of time. This is a difficult issue and will require earnest dialog
between HCFA and the states. We are prepared to work with
HCFA on this issue.

Finally, we have a series of recommendations that are presented
in the written testimony. We would be happy to provide the com-
mittee with additional information about these recommendations.
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In closing, although issues remain that need to be addressed, the
association believes that we are moving forward. We look forward
to a continued relationship with this committee and with HCFA
and I will be happy to answer any questions.

[The prepared statement of Ms. Benner follows:]
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Statement of

Carol Benner

on behalf of

The Association of Health Facility Surrey Agencies

Before the Senate Special Committee on Aging

September 28, 2000

Chairman Grassley, Senator Breaux. distinguished Committee Members, thank you for inviting
me, on behalf of the Association of Health Facility Survey Agencies (AHFSA), to participate in
this hearing. I am Carol Benner, Vice President of AHFSA. AHFSA represents the leaders of
State Survey Agencies across the country. We were established in 1970 to provide a forum for
the State Agency directors to share information and to work with HCFA, provider organizations,
and advocates to monitor quality of care in all types of health care settings.

State Survey Agencies represent more than 5000 surveyors, who go into nursing homes every day
to monitor quality of care and to determine compliance with Medicare, Medicaid and State
licensure regulations. We believe that surveillance and enforcement activity is the most important
and effective means by which the federal and State governments can protect individuals and
ensure quality health care for our elderly and disabled adults.

We appreciate the work of this Committee and we recognize the strides that you have made to
improve the regulatory system. We commend your efforts and are grateful for them.

For the last two years, States have been diligently working to implement the 1998 Nursing Home
Initiatives. We look forward to participation in this two-year evaluation and hope that our
comments are useful to you.

68-631 2001 -6
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The goal of the NHI's -to improve the quality of care in nursing homes is good, and AHFSA
wholeheartedly supports that goal. We believe that some of the initiatives have already
significantly improved the survey process. The enhanced survey protocols for nutrition,
hydration and abuse prevention, for example, have -along with the Quality Indicator information
provided by the Minimum Data Set - significantly improved our ability to evaluate care and
identify problems.

Staggered surveys are ongoing throughout the country, the number of actual problems identified
has increased, enforcement has increased and there is at least anecdotal evidence that overall
quality is improving.

There are issues, however, that continue to require further guidance from HCFA. In June of
1999, AHFSA testified before you and expressed concerns that the NHI's were implemented
without adequate planning, a clear definition of desired quality outcomes, and sufficient financial
resources. In November 1999, we testified again. We stressed the need for planning, resources,
reliable and consistent information, instruction and feedback from HCFA to the States. These
same issues remain as concerns to State survey agencies today, and directly affect our efforts to
fully implement the NHI's and to fully carry out federal regulatory responsibilities.

The hearings held by your committee and the development and implementation of the NHI's by
HCFA have generated considerable activity at the State level. In addition to our federal
responsibilities, states have also taken the initiative to improve quality of care and quality of life
for nursing home residents through state licensure improvements, the development of consultative
activities, improved training to surveyors and the provision of consumer information to the
public.

States routinely participate in activities over and above what HCFA requires and measures. States
sponsor training programs for providers on the top noted deficiencies; they participate in studies
and participate in projects that look at quality and seek methods to improve it. In Maryland alone,
we have co-sponsored three training programs with the industry on pressure sores, dehydration
and malnutrition, and falls. We have contracted with our local PRO to study the effects of
relocation trauma on a group of nursing home residents who were forced to move following
closure for quality purposes, and we are working with the National Citizen's Coalition on
Nursing Home Reform to build and strengthen family councils in Maryland nursing homes. In
addition, you are aware of the major state legislation to reform our licensing system that was
passed in Maryland last year and our efforts to create a state-of-the art across the board rating
system.

These projects are not unique to Maryland. Similar activities are ongoing in all states. Other
states including California, Colorado, Florida, Massachusetts, New Jersey, North Carolina, Texas
and Wisconsin are in the process of or have developed ratings systems, strengthened state
enforcement systems, established technical assistance programs, initiated quality improvement
programs and developed creative, positive uses for civil money penalty funds. This year at our
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national training conference, we will be highlighting state activity to improve care and
performance and we will be happy to send you additional examples of our best practices.

At this time, as you review the activities of the past two years, it is critical that all of this activity
be considered.

There are several issues that we need to highlight and we will follow with some recommendations

for ongoing improvement in these critical programs.

Ongoing Issues

Workload Increase
The federal initiatives have significantly and dramatically increased state survey agency workload.
The enhanced survey protocol requires more hours per survey; complaint investigations have

doubled in some states; and, increased enforcement actions require additional surveys. Because of
the increased enforcement, time for supervisory review, informal dispute resolution and
preparation for administrative hearings and other legal activities have increased.

In Maryland, the increase in workload has been dramatic. In FY98, the state was able to complete
all of its federal requirements. From FY98 to FY00, the number of complaints that were
investigated tripled and the number of follow-up visits more than tripled. Although the actual

number of visits to nursing homes increased from an average of 2 per year to more than 5 per
year, there was a decrease in the number of annual surveys conducted and an inability of the state

to meet the twelve-month average. Although we have worked hard to correct this problem, this

shift in workload and priority shows the impact of a policy change without adequate preparation.

In another state example, the number of complaints in New Jersey increased 170% in the same
time period form 1480 to 2500. The number of standard surveys went up by 7%, revisits by
65%.

In addition, duties and responsibilities survey agencies go well beyond output measures such as

number of surveys, number of complaints, number of revisits, and these have increased too.
Increased enforcement, especially if it is to withhold legal scrutiny, requires significant review
and effort as well as increased dispute resolution. Because of the increased enforcement, the

relationship with provider organizations has become much more adversarial. Because the stakes
have increased, deficiencies are routinely challenged and debated.

If a nursing home closes, a survey agency may spend 600 or more survey hours preparing
families and residents for relocation. When a survey agency identifies serious and immediate
jeopardy or life-threatening conditions to residents, surveyors routinely shift from survey
responsibilities to on-site monitoring to ensure protection of residents until the life-threatening
conditions are removed. Situations such as these require change of schedules and workload plans
that stress an already stressed system. Terminations of a facility, especially when-there are only
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low-severity level deficiencies remaining consume significant portions of time, and often create
anxiety and panic for residents and their families. While we agree that there must be some means
to sanction a facility for slow compliance with the regulations, this ultimate sanction needs to be
reassessed in light of both the outcomes for the effort and the impact on nursing home residents.

Budget Process
We acknowledge and appreciate the funding increases that HCFA has sought and which this
committee supported over the past two years. Unfortunately, the budget process has not been
responsive to the states' resource needs.

The issue for many states is not always the amount of the appropriation, but the timing of the
appropriation and the ability to plan for the expected increase in activity by the federal
government. For example, the final budget amounts and final clarification of the HCFA
workload priorities for the current fiscal year was not completed until 3/4 of the current fiscal year
has elapsed. We believe that many states will not be able to fully spend these funds. Many state
budget and accounting staff were reluctant to authorize hiring and training of additional staff
when there was no assurance of funds beyond the remaining three months of the fiscal year. In
addition, because this extra money was allocated 'out-of-cycle,' states were not able to use it.
The fact that funding has been increased does not guarantee that an initiative has been fully
implemented.

We have testified at previous hearings that many states need a full state budget cycle prior to
allocation of federal funds to plan for additional positions. After state legislatures have approved
hiring additional staff and the federal monies are appropriated, it takes another 12 to 18 months to
hire staff and provide orientation, training and testing before a surveyor is deemed satisfactory to
survey independently. This underscores the need for adequate planning and lead time for any new
initiatives that will require additional staff. Otherwise, the initiatives will not be successful and
the states will be doomed to failure.

This year, states were clearly told to prepare budgets that are based on actual need. We now
understand, that in reviewing the FY 2001 budget requests, HCFA is using past performance
data, including FY 1998 figures as the basis for decision-making. Although, this may be the
most recent data available to HCFA, it clearly predates the NHI's and does not take into
consideration the dramatic workload increases including changes to the revisit policy, complaint
initiative, double G policy or the enhanced survey protocols. Budget allocations made on this
basis will not satisfy current resource needs. Next year, we will be here again, testifying that
there are not enough resources and that we are still not meeting federal time frames.

We are aware of the frustration that is created when you are informed that the budget has been
increased but that the expected 'bang for the buck' has not been achieved. The budget allocation
process, the workload expectation and the difference in survey costs between states all need to be
resolved. AHFSA is recommending that the efforts undertaken several years ago to evaluate
budget issues, state barriers to fully expending the funds, and the cost differences be started
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again. AHFSA has members who will participate in this process through a reconstituted '

HCFA/AHFSA workgroup. Until this activity is completed there will be doubts and frustrattons
about this issue.

Stae Perfomtnce Measres
An important aspect of the NHI's was increased oversight of the states by HCFA to ensure that
quality of care problems in nursing homes are both properly identified and addressed through
strong enforcement. HCFA has proposed and has begun to implement several measures that it
believes will adequately address this concern.

States want accountability, want to demonstrate effectiveness and are accustomed to scrutiny.
Elected officials, governors' offices, auditors, local media and the public routinely hold
Individual states accountable. We understand however that this does not resolve the federal efforts
and objectives for standardization and consistency among all states. However, before HCFA and
the states can resolve this issue, we must all agree on defined quality outcome measures that
clearly demonstrate effectiveness.

Current federal accountability measures focus on units of output and not outcome. Significance is
attached to the number of deficiencies that are cited, or not cited, by the state surveyors, number
of surveys conducted, and adherence to federal time frames. We agree that these are important
measures and every state should certainly prepare and monitor its workload to comply with
federal operating procedures. However, it should be understood that these are not measures of
quality and do not indicate the overall ability of a state to maintain or improve quality of care or
life in a nursing home.

In frat, quipt the opposite . Som of the iofiortat co!!ecx^ by jCFA and, usd t
evaluate state performance may be misleading to the public and create unnecessary lack of
confidence. The mere fact that a state has completed all of its survey activity within the stated
time frames demonstrates that the state has scheduled and monitored completion of the survey,
but does not necessarily focus on the quality of the survey.

States can ensure that all surveys are completed by allocating hours for each survey based on the
hours available. However, we need to be concerned that the standards and the threat of sanctions
do not create a perverse incentive to just make sure all surveys are done and not worry about the
adequacy of the survey. It is hard to predict how long a survey will take once you have entered
the facility. We can use averages based on past performance, but this is primarily a planning tool
and should not be used in a rigid fashion.

We are concerned that the performance standards established by HCFA may be premature and not
representative of overall effectiveness of the state agency to achieve and maintain compliance
effectively. In Maryland, last year, we restricted the number of revisits to two and required a
period of at least 30 in between surveys. Many facilities were sanctioned, and some harshly. This
year, with the exception of one of these facilities, all have maintained compliance. The State
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Performance Standards do not consider outcomes such as this.

OSCAR Data and State to State Variabiity
You are aware that the OSCAR data are not always timely and not always accurate. This is an
issue that HCFA is working on but which has a two to three year timeline for completion.
OSCAR redesign is critical to the ability to monitor survey efforts. The nation requires a state-of-
the-art tracking system that can monitor survey and enforcement activity contemporaneously and
make it available to consumers and to states.

Currently, some states have complained that they cannot access the system efficiently. Surveys
cannot be entered into OSCAR until all components of the survey process are completed. This
means that a health component cannot be entered until the life safety or fire component is
completed. Surveys are not entered until IDRs are completed. This means that information
concerning a troubled facility may not be readily available.

OSCAR data entry is costly and labor intensive. With limited resources, data entry takes a back
seat to actual surveys and complaint investigations. Thus, it is not surprising that comparisons
among states yield uneven, outdated and inaccurate results.

Further, OSCAR does not collect all data that states need to effectively manage survey activities.
It does not readily allow for the transport of data to state data management and information
systems. It is not timely and is not routinely modified to meet changing needs. For example,
staggered surveys were required by HCFA beginning in January 1999, but states were not
notified that OSCAR was updated to capture this data until February of 2000.

Modifications to the OSCAR/ODIE system must be made quickly to ensure that information is
more readily available, accurate and user-friendly.

In addition to variation among the states as a result of budget issues, OSCAR/ODIE problems,
variation can also be attributed to the limitations of HCFA training. Modifications to HCFA
policies and procedures are sometimes made after training sessions. Seats or slots at HCFA train-
the-trainer sessions are often insufficient and the time allowed for state trainers to train survey
staff between the HCFA sessions and the implementation date of an initiative is inadequate.

Uniform implementation of policies is yet another variable that affects consistency. This can only
occur with healthy and timely communication between the HCFA central office, regional offices
and the states. It must also include a timely feedback so that states can investigate and look for
causes of national variances. To date, states are still not receiving timely and consistent
feedback from Federal Observational (FOSS) and comparative surveys. States that have received
feedback question the usefulness of the information, and, considering the intensity of resources
and efforts, question the overall impact it will have to actually affect state performance. Other
inconsistencies include the manner in which terminations are managed, citations of abuse
deficiencies, restraint policy, and the ability to use non-nursing personnel to assist with meals
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It is also critical to incorporate a formal and fair process for states to discuss and bring to
resolution identified variances. Otherwise, discrepancies in state performance will continue -- in
the FOSS and comparative surveys, OSCAR data and with the new state performance measures
developed by HCFA.

We agree there are identifiable differences between states that will always affect our behavior and
that will be evident in trend analyses. These must be acknowledged. State licensure and
enforcement requirements vary based upon state statutes and regulations. Federal budget levels
continue to vary, as do the state budgets. All of this affects our ability to address new initiatives
while maintaining compliance with existing requirements. Medicaid rates, labor markets, even
the character of state provider organizations impact the type and level of services and the type of
survey program that is allowed to exist within the states. Labor contracts and state travel policies
affect both the budget and the ability to implement initiatives such as staggered surveys.
Measuring trends alone without consideration of other factors also implies a stagnant industry and
economy, and this is simply not the case today especially in the health care industry.

We are aware of HCFA's acknowledgement of these problems and applaud the steps being
planned to deal with these issues at the federal level through its Alliance for Consistency. We are
appreciative of HCFA's offer to the Association to participate in this important effort. Many
states have undertaken similar reviews at the state level and we realize that this is a time
consuming project. However, we do agree that there should be the expectation among residents.
families and providers that the national system outlined in the laws and regulations for nursing
home enforcement should be consistently applied across the country. We are participating with
HCFA in a Consistency Clearinghouse to review regional office program letters in order to
establish consistency in the directions provided to the survey agencies.

Recognizing the importance of consistency, AHFSA has initiated several efforts to promote
consistency among the stases. We have convened a workgroup to look at actual harm
deficiencies, especially in the area of quality of resident life. Another is development of data
management systems to meet state needs for quality assurance and sharing of information between
the states. We have our State Best Practices Program -- now three years old -- where states share
information on ways to carry out survey and enforcemem responsibilities. We have established
an Intranet site to facilitate communication and to share information.

Recommendabons
In closing, there are many issues that we have not addressed. These include special focus
facilities, use of the instant civil money penalty, and the very real difficulty that we are all facing
with the labor shortage.

I would like to present the following recommendations to guide our collective, continuing efforts
to implement the NHI's and, most importantly, to improve the quality of care for all nursing
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home residents.

Recommendations:
* Increase involvement and communication between HCFA and the states prior to

implementation of new policies and procedures
* Establish a budget workgroup that includes State Agency representatives to jointly

review issues prior to a new budget cycle
* Consider a two-year budget cycle to allow states to merge federal and state budget

processes
* Expedite overhaul of the OSCAR/ODIE data entry system
* Continue efforts on cooperative relationship to look at consistency and state to state

variances
* Review of alternative methods to make the survey process more effective
* Clearly identify the priorities to be achieved which must include a consideration for

entities other than the nursing homes
* Consider complaint surveys to meet off-hour survey requirements
* Review State Performance Standards to include quality outcomes rather than or in

addition to output measures
* Develop a national nurse aide abuse registry database. Consider a criminal background

check requirement
* Support research on nursing home staffing to capitalize on the current momentum for

evaluation and funding for staffing
* Support the development of advanced training paths and career ladders for direct care

staff.
* Encourage creative use of CMP funds for the benefit of residents

Thank you for the opportunity to speak with you today. AHFSA and our state members continue
to implement the NHI's to improve resident outcomes. We remain committed to ensuring
provision of quality care to our Nation's elderly and disabled populations and appreciate the
efforts of the Special Committee on Aging to focus attention on quality of care and life to our
nursing home residents and the effectiveness and the consistency of the survey process.
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The CHAIRMAN. I thank all of you for your testimony.
We will take 5-minute turns and if we do not get done before 5

minutes to 10 for Senator Breaux and me, we will have to quit at
5 minutes to 10 because of the Finance Committee meeting, if it
goes ahead. At that point we would submit questions for answers
in writing.

We will start with you, Mr. Hash. You based your testimony on
the report that Congress requested about the quality of care in the
nation's nursing homes. The committee is interested in two particu-
lar items: first, the status of quality of care in the nation's nursing
homes and second, whether the Nursing Home Initiative or any en-
forcement efforts successfully motivate improvements in the quality
of care. And I think that Chapter 3 of your report began to address
these issues and I hope to see this analysis expanded and made the
central focus of next summer's update to Congress.

So let me ask you the basic question. How should we define and
measure quality and will a decrease in deficiencies indicate im-
proved quality?

Mr. HASH. Mr. Chairman, I think when we try to get our hands
around the issue of quality of care in nursing homes we have to
look at a series of variables. One of the indicators of quality cer-
tainly is performance in the annual survey and the extent of defi-
ciencies but clearlv that is not the most anpropriate and accurate
resident-level measure of quality. That is why we are investing sig-
nificantly in improving the application of the standard survey by
refining the protocol that surveyors use. We have already intro-
duced into that protocol attention to specific quality indicators prior
to the arrival of the survey team at the nursing home, looking at
the nursing home's frequency with regard to pressure sores, dehy-
dration, malnutrition and abuse.

These kinds of clinical indicators of quality are the ones at the
resident level which we expect to rely on over time as the most im-
portant measure of quality of care in nursing homes. These quality
data are reported on a regular basis as a result of information from
the resident assessments that are made on each and every nursing
home patient at the time of their admission and periodically there-
after.

So what we have been trying to do is to strengthen the applica-
tion of the survey process so that it focuses on the prevalence of
indicators of clinical quality of care or lack of quality of care in crit-
ical areas.

The CHAIRMAN. Dr. Scanlon, do you think that the quality of the
surveys and the information in the OSCAR data base is reliable
enough to make judgments about the level of quality provided in
the nation's nursing homes?

Dr. SCANLON. Mr. Chairman, I am afraid it is not. I think that
the variation that we see across states is troubling in the sense
that we do not have confidence that the surveys are being adminis-
tered consistently and that consequently any information going into
OSCAR can not be used on a comparative basis.

I think the fact that the variation has declined since the initia-
tive has begun is a positive fact but we need to go further in terms
of understanding the variation that persists. We have no confidence
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that this variation reflects the actual care that is being provided
in homes across states.

I would also emphasize strongly that we are looking at an aspect
of quality in these deficiency measures. We are looking at the inci-
dence of actual harm or genuinely poor care to residents. Quality,
as we seek to improve it, hopefully is going to involve eliminating
those completely and then improving upon that base.

The CHAIRMAN. Now Mr. Hash and Dr. Scanlon, representatives
of nursing home owners have argued that the current enforcement
system does not measure outcomes and that if it did, we would see
that a generally high level of care is being provided in the nation's
nursing homes.

Do you think that the tools HCFA and the states are using to
assess nursing homes give us information about the quality of care
provided in them and what do they tell us about the care provided?

Mr. HASH. Well, I think we are. improving on those tools, as I
mentioned a moment ago, Chairman Grassley. We are using this
resident assessment data, the so-called Minimum Data Set, as a
source of on-going real-time information about homes' performance
at the individual resident level. Each nursing home now gets a
quarterly report of the prevalence of their performance on certain
quality indicators, like pressure sores and malnutrition, in com-
parison to a peer group, which sets into motion the possibility of
quality improvement activities within the nursing home but it also
gives us at the national level and at the state survey level a tool
to focus the surveys on those subsets of patients who have condi-
tions that are not appropriate for quality of care in the nursing
home.

The Minimum Data Set that we are using to focus our quality
improvement efforts is really critical and in order to strengthen the
survey process, we have to make sure that all of the surveyors are
properly trained in the application of those quality improvement
measures.

The CHARMAN. Dr. Scanlon.
Dr. SCANLON. Mr. Chairman, I do agree with the industry that

we are not measuring outcomes of care in the process of the survey
but I would also indicate that that should not be our goal. Our goal
at this point is to assure that minimum quality of care is being pro-
vided to all nursing home residents, that actual harm is not occur-
ring to some residents.

We have never indicated in any of the reports that we have pro-
vided you that a majority or even somewhat more than a minority
of homes is providing poor quality care. We have always empha-
sized that what we are talking about is a significant minority of
homes that are providing poor quality care. That is the focus of the
initiatives, to eliminate that minority providing poor. quality care
so that we can then use that as a starting point to improve quality
of care overall. But we should not lose focus on what the real pur-
pose of the initiatives has been.

The CHAIMAN. I will continue on my second round.
Senator Breaux.
Senator BREAux. Thank you very much to the panel members for

their testimony and for being with us.



167

This is, I guess, at least the third in a series of hearings on nurs-
ing homes. We have had hearings about the quality of care, we
have had hearings on the bankruptcy problems of nursing homes
and now we are having a hearing this morning on really the in-
spection and enforcement systems that are out there.

I am a big believer in the importance of inspections and also ran-
dom inspections. If you send a note as to when the inspections are
going to occur, everybody gets fixed up for that period and then the
next day they forget about it. So I think that surprise inspections,
if you will, are important and should be continued to a greater de-
gree.

But I was wondering, we are being bombarded, Senator Grassley
and myself and other members of the Finance Committee, by all
of these ads and contacts by the nursing home industry. I was just
looking this morning in the Hill newspaper, actually Roll Call
newspaper that is on the Hill. There is a full-page ad, "Real cuts,
real people, the facts, America's nursing home crisis," pointing out
that 1,800 nursing homes are in bankruptcy.

Now I am not saying whether that is true or not. Mr. Hash, we
can have the best inspection system in the world but if we have
nursing homes that are in bankruptcy, the inspections will prob-
ably tell us that they are not doing an adequate job and they would
argue they are not doing an adequate job because they do not have
tne nnanciai wnerewitnai to do it. io the inspection systems are
not going to improve the care. They are just going to tell us how
bad it is.

How much of the things that we are finding in Dr. Scanlon's re-
view of the inspection programs that are showing deficiencies can
be attributable to the financial conditions of the nursing homes in
HCFA's opinion?

Mr. HASH. I think some of it definitely can be, Senator Breaux,
because, as you point out, the financial distress of some institutions
leads to issues related to staffing and their ability to recruit and
retain a workforce that is necessary to provide quality care. And
in today's full employment economy, the difficulty of attracting par-
ticularly certified nursing assistants, nurse's aides, who actually
provide the bulk of resident care in nursing homes, is extraor-
dinarily difficult and competitive. The turn-over rates of that level
of staffing in some cases is as high as 90 percent a year. That leads
to discontinuity in the provision of care and certainly to quality
problems for the residents of nursing homes.

So that is why we are investing in this analysis of staffing pat-
terns in nursing homes in order to establish the linkage between
staffing levels and quality of care results for residents. We are
working toward, as the president announced earlier this month, a
requirement by 2002 of national minimum staffing standards for
nursing facilities.

Senator BREAUx. But the problem is we can pass the best stand-
ards in the world and say that they have to have so many nurses
per patient, they can only work so many hours, they have to do
this, that, and the other. But I am concerned and I am not sure
who is right and who is not right on this, that we can write the
best standards in the world but if they are not able to make it fi-
nancially, they will never meet the standard.
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Mr. HASH. That is correct, Senator Breaux. And I think to ad-
dress the financing of nursing home care, as you may know, the ad-
ministration has proposed a number of modifications to payment
policies in the Medicare program for nursing facilities and we have
taken certain administrative actions in our payment policy, the re-
sult of which is that there will be about a 20 percent increase in
the coming fiscal year in Medicare payments to nursing homes. So
I think that-

Senator BREAUX. Is that the recommendation? That is not inter-
nally to HHS and HCFA. That is depending on what we do with
the balanced budget add-back.

Mr. HASH. It is a combination, sir, of both. We actually are con-
tinuing the special add-on payments that were authorized in the
Balanced Budget Refinement Act of last year, which put a 20 per-
cent increase on certain payments to skilled nursing facilities
under Medicare. Those would have normally expired at the first of
October but we are continuing them into the next fiscal year and
there is also an update to the payment rates that is being put into
place on October 1.

So those are administrative actions but in addition to that, there
are recommendations in the administration's package that would
put another funds into nursing facilities.

Senator BREAUX. Well, we are going to be considering the bal-
anced budget add-back amendments, I take it, next week sometime
in the Finance Committee, along with that.

Mr. HASH. Yes, sir.
Senator BREAUX. I know in my State it is not so much the Medi-

care payment rate but the Medicaid payment rate which is killing
them.

Mr. HASH. Yes.
Senator BREAUX. I have the lowest Medicaid payment rate match

in the nation by far. It is like $50 something.
Mr. HASH. Yes, sir.
Senator BREAUX. Ludicrous.
Ms. McCaskill, in Missouri how much of the problems that as

auditor you have seen can be a result of inadequate financing ver-
sus other problems that may be causing the things that you are
seeing in your state?

Ms. MCCASKILL. Well, you are accurately stating that the prob-
lem is really Medicaid reimbursement and not Medicare reimburse-
ment in terms of the overall financial picture. Our preliminary
work in the financial analysis we are doing indicate that based on
the 1998 cost reports, about two-thirds of Missouri's homes were
profitable based on allowable costs. And those numbers are skewed
somewhat because those that are very unprofitable, Senator, are
those that are participating in a hospital-based program, so they
are losing a lot of money and that is skewing the numbers some-
what.

Senator BREAUX. What is your state Medicaid rate?
Ms. MCCASKILL. 90-
Senator BREAUX. Oh, Jesus.
Ms. MCCASKILL. Oh, yes. But we hear the same complaint in

Missouri. That is why we cannot have minimum staffing, that is
why we cannot do away with right-to-cure, because they are not
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getting enough reimbursement. So that is why we are trying to get
to the bottom of all those numbers, so the legislature for the first
time probably will have a real accurate financial picture of what
is going on in Missouri.

Senator BREAUX. Tell them they could live in Louisiana.
Ms. MCCASKTTL. I will tell them.
Senator BREAUX. Mr. Scanlon, my final question. Is there a prob-

lem in the sort of dual system of regulation and inspections, where
we have this hybrid operation where the feds set the rules, the
state does the inspections and the enforcement? Would it be better
if we just had the Federal Government doing it all? Does it seem
to be a problem with the dual hybrid system of one group setting
the standards and another group trying to enforce it?

Dr. SCANLON. There is no question that this has created a whole
series of coordination problems and communication problems that
exist but, at the same time, I think what we have done is we have
built upon the fact that states do have primary responsibility for
assuring the safety of their citizens. Before we had Medicare and
Medicaid, they were licensing nursing homes and inspecting nurs-
ing homes and we tried to incorporate that into the process because
it is not clear that that would go away if we Federalized the inspec-
tions. States may still have their own requirements and then we
would have the additional burden upon homes of having two in-
spectors appear, a Federal inspector every year and a state inspec-
tor every year, and have two complaint systems.

So I think that our best approach is to focus potentially on trying
to overcome these coordination problems, overcome these commu-
nication problems, and actually I think we have made progress in
the last 2 years. We just have a lot more distance to go.

Senator BREAUX. My final point. Some would say that the reason
why the deficiencies are up is because we now have better inspec-
tions and some would say no, we are just doing a bad job of run-
ning the nursing homes. Is there a balance between those two?

Dr. SCANLON. I think both are potentially true and we cannot
really distinguish between the two. And I would not say it is nec-
essarily a bad job of running nursing homes and that it has gotten
worse over the last 2 years. I think when we went to all the states
that we visited, as well as other states, we heard concerns about
the issue of staffing and it was related to the fact that we are in
an incredibly good economy and that hiring lower-wage workers is
always extremely difficult. You just have to drive around and see
all the signs in store windows saying "help wanted" and you realize
how hard it is to recruit workers.

This is a problem that a number of states are trying to address
in terms of increasing Medicaid payments in various ways and I
think it is something that may have contributed to the problems
that we see in the quality of care today.

The CHAIRMAN. Ms. McCaskill, the survey process does identify
some facilities that repeatedly exhibit poor quality of care. In your
report you voice an expectation that the Division of Aging should
be able to subject chronically poor performing facilities to addi-
tional onsite inspections. Has your state agency been able to do
this? And I would like to have Carol Benner also respond.
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Ms. McCAsKmL. They are doing a better job. They are hampered
by the requirement that the annual surveys must take precedence
over complaint investigations, as I mentioned in my prior testi-
mony.

I also would say that the roller-coaster syndrome and the repeat
violations, they made an effort after our audit, Senator, to inquire
about being able to graduate sanctions, civil monetary penalties,
and they were denied by HCFA and told that they should continue
to do a denial of new patient sanction, as opposed to graduated
sanctions based on civil monetary penalties.

And I should point out that our audit showed clearly that the
civil monetary penalties were more effective in getting rid of these
deficiencies than the DNP and we would certainly encourage a
change in that policy that would allow the states-and we are
working on changing the state law that would also allow us to
graduate sanctions without a right to cure. That is currently the
Missouri law, so we are looking to the Federal Government because
we have no ability to do it in Missouri, because clearly we have em-
braced the roller-coaster syndrome by our current statutory scheme
in Missouri.

The CHAmANT. Ms. Benner.
Ms. BENNER. Senator Grassley, I think that is a very good ques-

tion. By default, whenever we have a chronic poor performer, we
are in that nursing home over and over and over again. The en-
forcement process requires that we go in to do a revisit.

I think that the issue is, and I think Ms. McCaskill described it
very eloquently about her son, going back over and over, is how
many times do you go back before you cut it off and say this is it,
we are going to do the ultimate sanction?

In Maryland what we have done is a year ago, because of the re-
source issue and also because we thought it was important, we lim-
ited the number of revisits to two and said that we would not go
back more than two times. You have two bites at the apple and
that is it. And you can imagine the industry was very upset about
that because they are used to a third, fourth, fifth and sometimes
even more revisits.

What we have found today is that the nursing homes in our state
have very much gotten used to the fact that we are only coming
back twice. And what we have seen is that they are coming into
compliance much sooner and also they are staying in compliance
much longer, and that is what we are after.

We have taken the harsh action in Maryland that if a nursing
home is not in compliance within two revisits that we do go for-
ward with termination for Medicare and Medicaid. In fiscal year
1999 there were nine terminations in Maryland and that is fairly
significant out of 260 nursing homes. That is very significant.

And in a sense, that is the ultimate civil money penalty because
it happens right away. You do not have this two, 2/-year delay
with the Federal sanctions. A termination occurs and it happens
right away. And what we have found now is that of those nine,
only one of those nursing homes has gotten into trouble again.

So again this is what I was talking about before, about looking
at an overall quality measure to look at a state agency. Our goal
is to get compliance early and maintain compliance over a long pe-
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riod of time and I think that we are very much moving into that
direction.

The CHAIRMAN. Ms. McCaskill, the GAO report found that 26
percent of Missouri nursing homes have actual harm violations, 34
percent know when state surveyors will come. About 2,600 com-
plaints alleging actual harm to residents were filed against 500
nursing homes over 13 months. Sixteen percent of Missouri's nurs-
ing homes were found to be deficiency-free, yet 84 percent of these
deficiency-free homes-no, that is 16 percent but of that 16 per-
cent, 84 of these homes had over 600 complaints filed against them,
an average of seven per home.

Obviously those are startling figures. Could you explain what
was going on in Missouri?

Ms. McCASKILL. I think there is a combination of things and I
think really the audit in its entirety helps explain it. It is a com-
bination of understaffing, lack of training, a lack of consistency, a
failure to prioritize complaint investigations over annual surveys,
and clearly we do have a user-friendly system for complaints in
Missouri and I think that should be pointed out. It is highly pub-
licized. It is posted. And I know that when we began our audit and
asked for complaints on our hotline, the kind of response we had
from Missourians. So that should be factored in, also.

We have gotten 27 new staff members in last v r' hudget. Thev
will go on line over the next several months and I think-and by
the way, we will be back every year. This is an area that our office
is very focused on now and we will continue to be focused on and
we will see improvement or I believe that we will have serious ac-
tion taken in the Missouri legislature. I think the legislature, we
have their attention.

If I could briefly, Senator, I want to correct the record. I do not
want Senator Breaux to think we are rolling in money in Missouri.
We are reimbursing 93 percent of the allowable costs, not $93. I
wanted to make sure that we did not-

Senator BREAux. What would that match come out to be?
Ms. McCAsKILL. I want to say for the Federal match about 60,

maybe. I think that is correct. I did not bring the financial informa-
tion with me. I was not prepared to speak about that.

The CHAIRMAN. The average per diem nursing home rate in my
state is $84.64 and Iowa's FMAP is 63/77.

Ms. McCAsKILL. Then we are at the high 60's, I believe, for the
Federal portion.

The CHAIRMAN. Mr. Hash, could you explain the special focus fa-
cility program, including how the facilities are selected and why
they are selected?

Mr. HASH. Yes, Mr. Chairman. We are working with a set of cri-
teria to identify things like repeated serious violations of homes
and sanctions that have been applied, developed a list, a national
list of homes that we then submitted to each of the states and re-
quested that they select two, at least two from the that list in order
to increase the frequency of comprehensive standard surveys from
one a year to two a year. And that has been the goal, to get at least
that level of participation in the program.

As I noted in my testimony, we have not achieved full compli-
ance. Out of, I think, 110 homes that have been identified by the
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states for special focus activities, only about 60 of them had the in-
creased semi-annual standard survey visits. But the good news is
of those who did, in fact, implement the special focus facility plan,
28 of those 60 facilities are now in substantial compliance with
Federal nursing home requirements. Twelve of that 60 group have
actually been terminated or withdrawn from the program.

So we think the special focus activity is having an effect. Obvi-
ously we want to work with the states to get more participation in
paying attention to stepping up the frequency of standard surveys
in highly troubled homes that have a record that would indicate
that that frequency is warranted.

The CHAIRMAN. Ms. Benner, considering only Federal require-
ments that surveys be performed an average of 12 months and
within a nine- to 15-month period of time, do you think it should
be possible to give extra attention to chronically poor performing
facilities by conducting surveys close to every 9 months and then
schedule those that seem to need less oversight for surveys closer
to 15 months?

Ms. BENNER. I believe that that was the intent of setting up the
system that way, to allow us to go back to the poorer facilities on
a much closer interval. The problem, Senator Grassley, is that
states right now are fighting to get all of the facilities done within
12 months and to get that standard survey done. The pressure is
on to do every facility without a lot of attention to looking at past
performance.

The CHAinAN. To the two ladies, the staggered survey element
of the Nursing Home Initiative was designed to prevent predict-
ability of surveys in order for surveyors to assess the usual day-
to-day conditions in the facilities, rather than special preparation
made just for the survey.

So to both of you, the General Accounting Office report indicates
that even with surveys beginning on evenings and weekends, they
are predictable. Is there any way to mix up the order of survey vis-
its to prevent this predictability, if you agree that there is predict-
ability?

Ms. McCAsKIL. I agree there is predictability. I think there are
ways to mix it up. I think one of the problems we have had in our
state is regional work, where all the facilities in one region know
that it is going to be their turn quickly because they are in the
area, so to speak.

So I know the Division of Aging in Missouri is looking at the ran-
dom nature of where they are going in the state at any given time
with their survey work. But clearly we are not there yet on ran-
dom.

The CHAPudAN. Ms. Benner.
Ms. BENNER. I would echo what Ms. McCaskill says but also say

that this underscores the importance of the complaint investiga-
tions. These are the truly unpredictable, unannounced surveys and
these are the ones that nursing homes do not expect, and they
occur at off-hours, as well.

The CHAnIRAN. In a previous report, the GAO recommended that
the surveys be broken into a number of parts so that surveyors vis-
ited facilities more often on a less predictable schedule.
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HCFA has not appeared to agree with this. Mr. Hash, could you
explain why?

Mr. HASH. Well, Mr. Chairman, we have been looking at that
recommendation from the GAO. I think where we have come to is
the notion that the standard survey itself is an interrelated kind
of protocol and that the notion of being able to make an appro-
priate judgment and to apply the criteria of the survey protocol in
parts raises questions about the validity of how that might be done
and whether or not you would really be capturing appropriately an
accurate picture of the performance of the nursing home.

We are anxious to continue discussing this with the GAO and I
would also say breaking the standard survey into parts has impor-
tant resource implications because, of course, again that would
have the effect of, on the standard surveys, having multiple visits
to every facility, in addition to the complaint surveys and the revis-
its.

So there are important resource implications associated with
breaking up the standard survey and administering it at different
points in time.

The CHAnuIAN. Senator Breaux.
Senator BREAUX. I have no other questions.
The CHAIRMAN. Ms. Benner, it appears that many states are un-

able to comply with the Federal requirement to conduct surveys on
an average of every 12 months and the requirements are not new.
Why are these state agencies unable to meet the requirement?

Ms. BENNER. I think the reasons are pretty clear, Mr. Chairman.
The number of complaints across the country have skyrocketed and
when we are faced with doing a standard survey in a home that
has had no deficiencies or has had a good track record over a pe-
riod of time and we have a complaint that someone's mother has
been dropped in physical therapy and has a broken hip or someone
has gone to a hospital with dehydration, we do what is the right
thing and that is to go out and to do the complaint investigation.

We are faced today with the resource issue in the states. Al-
though we have been able to hire 10 of our 30 positions, the states
are feeling the nursing shortage, as well. We cannot hire nurse sur-
veyors, the same way that the nursing homes cannot hire nurses.

There have been changing priorities from HCFA over the past
year, which has made it difficult for some states to get all of their
work done, and it is a real balancing act, trying to get the most
important thing done at the right time.

The CHARMAN. Ms. McCaskill, in your audit you noted examples
of deficiencies being inappropriately removed from the inspection
report. Could you give us more detail on this problem? For exam-
ple, why is it a problem and what is being done to prevent it?

Ms. McCASKuL. Well candidly, I think part of the problem is
that the nursing home industry has been very effective at knocking
us around the courtroom pretty well in the State of Missouri and
I think there has been historically some reluctance on the part of
the state agency to really go mano a mano with the industry when
they come in with their attorney after these reports have been
written up and begin to say this is wrong, this is wrong, this is
wrong.
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Clearly in the instances I cited in the audit, there is no good an-
swer because their processes were not followed. If they were going
to take those deficiencies away, it should have been through their
dispute resolution process. It should have been documented as to
why they were taken away.

They claim that it was a personnel issue, that someone was not
trained and did a very bad job on that particular report, but that
does not change the fact that the report was written, the inspector
was there, and then they all disappeared without their own proc-
esses being followed.

I do not believe you are going to see that occurring in Missouri
again. If they are going to remove deficiencies in the future, I think
at a minimum, they will be following their own processes and doing
it through a procedure where the public can understand what is
going on. The public has a right to scratch their head on this.

The CHARMAN. Do any of you know if this is a problem outside
of Missouri?

Mr. HASH. I do not have any systematic data. Of course, I know
there have been problems in some other states. You may be aware,
Mr. Chairman, of a criminal investigation that proceeded in the
State of Oklahoma regarding inappropriate activities by state sur-
vey agency personnel and I assume there may be other, isolated
hopefully, incidents of such activity. But I do not have any sense
that it is a widespread problem in terms of failure to follow appro-
priate procedures in an informal dispute resolution process to re-
move deficiencies or to change findings in a survey process.

The CHAIRMAN. Mr. Hash, the GAO reports that Federal survey-
ors found more serious care problems than the state surveyors did
in 70 percent of 157 comparative surveys conducted within the last
year and a half. Now that tells me that state surveyors are not
catching real problems. I recall that HCFA has been reluctant to
accept the General Accounting Office's recommendations to in-
crease the number of these informative surveys. However, the Gen-
eral Accounting Office report notes that HCFA may be conducting
more comparative surveys to assess the quality of work being done
by the state surveyors. Could you give us more detail about your
plans in this area?

Mr. HASH. Yes, sir. As you know, the law requires a sample of
5 percent of all nursing homes be the subject of Federal oversight
evaluation and we have been satisfying that requirement in two
ways: one, by doing comparative surveys in which Federal survey-
ors come in and do a complete replication of the standard survey
in a nursing home within 60 days of a state-level standard survey.
The second way in which we have been addressing this problem is
by having one or more Federal surveyors participate with a state
survey team and observe them and provide on-the-spot training
and advice and counsel during the survey process.

The GAO has observed in several reports that the comparative
surveys have been successful, those which are Federal repeat sur-
veys have been successful in identifying deficiencies that were not
identified by the state survey process. We are investigating expand-
ing the number of comparative surveys that we do and we do agree
with the GAO that certainly the opportunity to fully evaluate the
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effectiveness of the state survey can only really be done in that
sense with a comparative survey done by Federal surveyors.

We have plans of trying to improve the proportion of those kinds
of surveys that we do. As you probably know, this is also a resource
issue because in order to do a full comparative survey it requires
a team of four or five Federal surveyors, whereas participation in
a state survey as an observer usually involves one or two Federal
surveyors. So we are trying to adjust our resources in order to sup-
port an increasing number of comparative surveys.

The CHAuMAN. Dr. Scanlon, the General Accounting Office re-
port refers to a situation in Oklahoma involving allegations that
the head of the state survey agency was taking bribes in exchange
for preferential treatment of nursing homes. From your study,
would you say that HCFA should have identified this potential
problem?

Dr. SCANLON. We do not think that HCFA could have identified
the problem a priority about the allegations of bribery but we do
think that there was information available to suggest that there
were problems in the Oklahoma survey agency and their activities.

In looking at OSCAR data on Oklahoma, we discovered that
there was a significant number of surveys that were very old.
There was no record that homes had been surveyed within the last
15 to 18 months. There were no indications that revisits were oc-
curring for a long period of time to identify that deficiencies had
been corrected.

In addition, there was information outside of the OSCAR survey
from the comparative surveys that were done indicated many more
discrepancies found in the Federal survey than were being found
in the state survey. I think these all could have been signals to the
regional office that a closer examination of Oklahoma was war-
ranted.

The CHAIRMAN. Mr. Hash, anything you want to say on that?
You do not have to but if you want to, I will give you-

Mr. HASH. Yes, sir. I think we agree with the GAO and in fact,
one of the things we are doing, and Ms. Benner referred to this,
is putting into place a tracking system and a monitoring system
with respect to state survey agency activity, including timely entry
of OSCAR data from the survey process into the on-line system and
to have a system to better monitor the performance of states so
that those kinds of indicators that Dr. Scanlon referred to are
available in real time and will enable us to spot that kind of prob-
lem in a more rapid and effective way.

So that is definitely something that we need to improve on and
that is why we are trying to build a management information sys-
tem and build into our evaluation of the state survey agencies cer-
tain specific performance measures, some of which Dr. Scanlon al-
luded to there, to hold them accountable for timely input of data,
for revisit validation and activities of that sort.

The CHAIRMAN. My last question would be to get from any or all
of you any sort of suggestions you might have and these would be
in addition to enforcement efforts. What could states do or even the
Federal Government, let me suggest, what states or the Federal
Government are trying to do to motivate improved quality of our
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nursing homes? Anything you see out there that would be in addi-
tion to enforcement? Any suggestions you have for states or-

Ms. McCAsKiLL. I would certainly suggest that we try to work
on the problem of civil monetary penalties being actually imposed
prior to 3 or 4 years down the line and pennies on the dollar. The
appeal process is so long that it becomes meaningless in terms of
the initial impact of the sanction and I do believe that CMPs are
more effective than DMPs in terms of bringing a home into compli-
ance.

I think Ms. Benner's point about termination-homes will get
better if they think that we are serious and I think if HCFA will
allow states to do graduated CMPs based on actual record, as op-
posed to the long process that is involved, I think that would make
a big difference.

The CHAPMAN. I appreciate that suggestion. It kind of empha-
sizes something you said before. I am also looking for nonenforce-
ment-type suggestions you would have for state and/or the Federal
Government to do to improve quality.

Ms. McCAsKILL. Well, staffing. I think minimum staffing-we
are anxiously awaiting a recommendation from HCFA on that.

The CHAIRMAN. Ms. Benner.
Ms. BENNER. Chairman Grassley, I think it would be important

to look at the complaint investigation process and perhaps put
more emphasis on it, allow states to do complaint investigations, if
necessary, ahead of the annual surveys, ahead of our priority, and
also to expand the complaint process, survey process, to include the
quality indicators, have an abbreviated survey that would count to-
ward the staggered surveys and to count toward the overall meas-
ure of the state's performance and what we are doing.

The CHAIRMAN. I think I take your admonition to heart. I do not
know whether I will want to make a comment on that now but I
might give Mr. Hash an opportunity to comment because both of
you state people have suggested that to the Federal Government.

Would you like to make a comment, Mr. Hash? And I am not
saying that you ought to agree or disagree with them because if
you are looking to me for direction on that, I have not made up my
mind yet.

Mr. HASH. I understand, Mr. Chairman. I think it is a balancing
act in terms of setting the priorities as between a comprehensive
annual standard survey and an adequate and responsive complaint
survey activity. And we are trying to redesign, working with the
state survey agencies, the complaint investigation protocol so that
it can be more efficient and effective. And I think we need to make
sure that there are adequate resources to accomplish both the
standard survey, as well as a responsive complaint.

I would also say in terms of the imposition of civil monetary pen-
alties, the administration has recently submitted a legislative rec-
ommendation to the Congress to permit the collection of an as-
sessed civil monetary penalty at the time of the assessment, rather
than pending the exhaustion of administrative appeals, to which
Mrs. McCaskill referred to and described quite accurately. And we
think such an effort would actually put teeth into the existing civil
monetary penalty tool because for many institutions, it never hap-
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pens and therefore it does not really represent a strong incentive
to come into and stay into compliance with Federal requirements.

The CHAIRMAN. Dr. Scanlon.
Dr. SCANLON. Mr. Chairman, I think that both certainty that

sanctions will be imposed, as well as the fact that you are going
to be observed, are very powerful forces in affecting whether or not
you are interested in providing quality care.

I think, though, we have heard about the tensions that exist in
terms of trying to do both of these things with the resources that
are available and I think that in that environment, we need to po-
tentially be as imaginative as possible in how to best target those
resources. And some of the suggestions here deserve consideration,
though I, too, would reserve judgment on accepting any of them.

I think also we need to be concerned about the fact that re-
sources need to be certain. As we have heard from Ms. Benner,
states have difficulties spending money in the short term and they
also very reasonably do not want to make long-term commitments
when the money is only available in the short term.

So thinking about how we can, at the Federal level, assist the
states in terms of knowing that resources are going to be available
is important. I would point to the Medicare Integrity Program as
-art of the Hp-ealth Tnstirancee Portability and Accountabilitv Act
where in that area we have told HCFA and the contractors that
there is going to be money available over the long term to be able
to pursue fraud and abuse activities within Medicare and that cer-
tainty has assisted in planning those activities and I think making
them more effective.

So I think since we know we are going to be involved in nursing
home oversight for the long term, we should think about this as a
long-term problem and address it that way.

Mr. HASH. Mr. Chairman, if I may, I do want to underscore what
Dr. Scanlon just said. I think above all, from the Federal level, evi-
dence that we have a sustained commitment, both program-
matically and through policy but also through resources, to an on-
going, long-term effort here is absolutely critical because the vagar-
ies of support make it difficult for states to make the kind of com-
mitment that needs to be made and the same kind of commitment
needs to be made at the Federal level, as well.

So I think Dr. Scanlon put his finger on what is a very critical
long-term issue here, which is some way of assuring that the sus-
tainability of this effort is going to remain a high priority at the
Federal level.

The CHAIRMAN. That opens me up to some closing comments I
want to make. First of all, I need to thank all of you for taking
time out of your busy schedules early in the morning to come and
help us do our job and fit into the overall congressional schedule
for today.

Following on where you left off, Mr. Hash, obviously there is
going to be a new president, a Republican or a Democrat, in No-
vember-after November. And I am a hold-over member of the U.S.
Senate. You never know for sure what your position will be from
one to the next. If we are in the majority, I expect to be Chairman
of this Committee again. And I would hope that all of us would be
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cognizant of making sure that the next administration continues
this.

You are speaking more directly to the adequate funds to make
sure that it is done and we have that sort of a commitment, but
it seems to me that we have to have from the president of the
United States down, through HCFA Administration and then sepa-
rately with separate administrations of the states, this commit-
ment that we started, to make sure that there is not a lapse in
Federal efforts and state efforts.

Perhaps we could go back to the history of the mid-1980's as an
example, that there was not proper follow-through. Sometimes dur-
ing the 1970's and I think we even have something from our files
that we dug out that this committee was involved in something in
the 1960's to point out some of the shortcomings of care in nursing
homes.

So we have to be diligent, not only just with money but to make
sure that the money is spent wisely, and that is where leadership
is so important.

As you all know, it has been 2 years since this committee's first
hearings on nursing homes and Health Care Financing Administra-
tion's enforcement of the Nursing Home Reform Act of 1987 and we
hear today again of HCFA's taking very seriously the efforts to im-
plement this initiative, the initiative of July 1998 particularly, and
we are seeing states recognizing much more the importance of per-
formance assessment, which can be used to evaluate the implemen-
tation of the initiative, and their survey activities more generally.

This committee will continue to oversee implementation of the
Nursing Home Initiative by both the Health Care Financing Ad-
ministration and by the states. And for my part, I would be very
insistent with the Health Care Financing Administration to con-
tinue to promote consistency in identifying nursing home defi-
ciencies; refine the Federal comparative and observational survey
process; see to it that complaints are investigated in the time re-
quired by HOFA; ensure that OSCAR is a reliable and timely
source of information and data about the quality of care in nursing
homes; and last, ensure that Federal dollars purchase quality care.

The main point made by the General Accounting Office in their
testimony today II want to reemphasize: fully and effectively imple-
menting the improvements that we discussed today is essential to
obtaining quality care in the nation's nursing homes and it may not
be the only thing that we have to do to improve the quality of care
but it is the most essential thing to do and a sustained effort will
be required to do that. The current Health Care Financing Admin-
istration staff and the incoming administration must maintain the
efforts that we started just 3 years ago with this committee's forum
on malnutrition in nursing homes.

For my part, I am taking the following actions to promote quality
of care in nursing homes. First, I will be introducing the Nursing
Home Staff Improvement Act of 2000. This will be a modified ver-
sion of the president's discussion in his Saturday radio address 2
weeks ago. The purpose of the administration's bill and my bill is
to encourage states and their nursing facilities to improve nursing
home staffing levels. I very much hope that we can include this leg-
islation in the Balanced Budget Act revisions that the Committee
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on Finance is supposed to be working on next week. I am on that
committee and will be there to see that through.

And then second, through the appropriations process, I requested
a second, follow-up status report from HCFA to Congress by next
July on the progress in improving quality of care in our Nation's
nursing homes. As I previously said today, I would like to see the
Health Care Financing Administration focus on quality measures
and track their improvement or lack of improvement as we con-
tinue the Nursing Home Initiative.

Last, I am going to continue to oversee HCFA's implementation
of the Nursing Home Initiative and quality provided in the nation's
nursing homes by requesting the General Accounting Office to con-
tinue tracking the initiatives.

And last, thank you all for participating. Thank you.
[Whereupon, at 10:05 a.m., the committee was adjourned.]



APPENDIX

DR. SCANLON'S RESPONSES TO SENATOR KOHL'S QUESTIONS

Question. I have worked hard for the past several years to increase funding for
HCFA Survey and Certification because it is critical that we strengthen the survey
process. However, today we have heard that-despite the obvious increase in State's
responsibilities-not all funds are being spent, and that States are having trouble
planning their budgets. In Wisconsin, I've also heard that because so many re-
sources are being spent on the timely resolution of complaints, there are not enough
resources for timely surveys. Can any of you give us in Congress guidance on what
kind of annual funding would be necessary for full implementation of the Nursing
Home Initiative? How can HCFA better prepare States for the duties they will be
asked to perform?

Answer. It is more than a question of the level of funding. It is also a matter of
how funds are made available. An important step would be to enable states to make
longer range staffing plans that take into account the increased workloads associ-
ated with the nursing home quality initiatives-including the requirement for the
more t.mel resnlution of serious complaints. States need to know with some cer-
tainty about the future availability of resources if they are to make the appropriate
staffing commitments. What Congress did in the Health Insurance Portability and
Accountability Act to assure future years' funding of program integrity activities in
Medicare suggests how states could be a model for providing survey resources. With
appropriate levels for future years established in statute states could be reassured
as to what kind of resources will be available over the long term. At this point, I
can not provide you an estimate of what funding level would be sufficient. We know
that essential activities are not being performed and that all available resources are
not being utilized. Assuring that dollars allocated are used effectively should be our
first step.

Question. Dr. Scanlon, you mentioned the need for HCFA to do more comparative
surveys to determine if State surveyors are doing a good job. I support that concept,
but recently in Wisconsin, Federal surveyors did a comparative survey in a facility
with a seven-year track record of the highest uality care-a facility that has been
recognized as a model for improving staffing. The Federal surveyors were only able
to find one low-level deficiency. I understand the need for strong oversight of the
State surveyors, but given the limited resources we have for surveys, it strikes me
that we should be focusing our attention on facilities where we know problems exist.
Have either of you considered how we can better target these comparative surveys
to problem facilities?

Answer. How to best target comparative surveys, particularly given their scant
number, is difficult. The purpose of comparative surveys is to assure HCFA that
state nursing home inspections appropriately identify instances of poor quality of
care to residents. HCFA guidance to its regional offices is to select homes for which
the state did not find serious deficiencies categorized as immediate jeopardy, actual
harm, or substandard quality of care. The premise is that state surveyors may have
missed serious deficiencies or understated the seriousness of deficiencies found
leaving the impression that a home has few or no problems. In fact, our analysis
of the results of comparative surveys revealed that they often identify deficiencies
that state surveys do not, thus reinforcing the merit of HCFA's approach.

Question. By most accounts, it appears that States are doing a better job of stag-
gering surveys, although more improvements still need to be made. In Wisconsin,
rm told that surveyors have been able to identify many more severe deficiencies
since the staggered surveys began. This obviously works because those nursing
homes cannot predict when inspectors are coming and make temporary improve-
ments. What is the rationale for only requiring that only 10 percent of surveys be
staggered and unpredictable? Doesn't it stand to reason that we should increase the
number? If 10 percent is just a first step, what is an optimal goal?
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Answer. HCFA's initiative to require states to initiate at least 10 percent of their
surveys during 'off hours" such as in evening or weekend hours helps to reduce pre-
dictability. However, it is only partially responsive to an earlier recommendation we
made. Currently, states must survey each nursing home an average of every twelve
months and no less than once every 15 months. In our July 1998 report on Califor-
nia nursing homes, we recommended that HCFA revise Federal guidance to reduce
the predictability of these surveys. We noted that this could be accomplished by seg-
menting the state's standard survey into more than one review throughout the 12-
to 15-month period, which would increase the presence of surveyors in the home and
provide more opportunities for surveyors to observe problematic homes and initiate
broader reviews when warranted. As we noted in today's testimony, surveys con-
tinue to be predictable in the six states we studied. In addition to initiating surveys
off hours and segmenting the annual survey to reduce predictability, follow-up visits
to homes with identified serious deficiencies and timely complaint investigations
also help to increase the presence of surveyors in the home.

MICHAEL HASH'S RESPONSES TO SENATOR KOHL'S QUESTIONS

Question. Can you give us in Congress guidance on what kind of annual funding
would be necessary for full implementation of the Nursing Home Initiative?

Answer. During the FY 2001 budget request process, States indicated that they
would need an additional $20.1 million in long-term care funding to fully implement
the Nursing Home Initiative in FY 2001. This funding would be in addition to the
FY 2001 President's budget request.

Question. How can HCFA better prepare States for the duties they will be asked
to perform?

Answer. One of the major areas of concern affecting State survey agencies and
the budgets HCFA provides them for overseeing nursing homes is that the majority
of States have fiscal years that do not coincide with the Federal fiscal year. This
timing differential may cause problems for some States in obtaining approval from
their State legislatures for the purpose of hiring State survey in order to fully utilize
the Federal funds provided to survey nursing homes by year end.

HCFA has tried to address this budget obstacle by initiating discussions with
HHS, OMB and Congress to gain support for the most effective spending arrange-
ments for the State Certification program. One proposal is to move from 1-year to
2-year spending authority.

Another potential solution is to increase, from 75 percent to 90 percent, the Fed-
eral Financial Participation (FFP) match rate provided to State survey agencies for
the Medicaid costs incurred in conducting surveys of Medicaid-only nursing facilities
(NFs), dually participating (Title XVIII/XIX) skilled nursing facilities (SNFINFs) and
Intermediate Care Facilities for the Mentally Retarded (ICF/MR). The higher match
rate should prompt States to increase survey staffing and support.

Question. The President included in his Budget Request funding for a National
Registry and Criminal Background Check system for nursing homes. Does the Ad-
ministration plan to make this a top priority during your end-of-year budget nego-
tiations with Congress? How can we make sure this becomes law this year?

Answer. The Administration continues to believe that background checks for nurs-
ing home employees are a vital component of assuring that vulnerable nursing home
residents have safe, high quality care. We look forward to continuing to work with
you and your staff on this important issue.

Question. GAO reports that sanctions for deficiencies have been increasing since
the Nursing Home Initiative began. It is my understanding that that is the case in
Wisconsin as well. Your report indicates that 90 percent of facilities cited for severe
deficiencies are referred for immediate sanctions. How many of those cases resulted
in actual penalties being carried out? How has this changed since the Nursing Home
Initiative first began?

Answer. The section of HCFA's Quality report that you are referring to deals with
a small group of facilities that are not given the opportunity to correct deficiencies
before remedies are imposed. For this report, we looked at a subset of 56 facilities
that had very severe deficiencies in two subsequent surveys. Wisconsin had no fa-
cilities in the category for calendar years 1999 and 2000 (through April). Our report
found that 53 of those facilities, or more than 90 percent, had been properly referred
to the HCFA regional offices for follow-up enforcement sanctions. Also, we do not
believe information for this category would be related to GAO's finding that sanc-
tions have been increasing since the Nursing Home Initiative began.
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We do not, however, have data at this time on the specific enforcement remedies
imposed on the facilities. We are currently implementing an enforcement tracking
system that we hope will provide these data in the next six months.

Question. You also indicated that HCFA is considering whether to recommend
that additional sanction options be made available. What options are you consider-
ing?

Answer. The only sanction option not being used currently that we are presently
considering is assessing civil monetary penalties against nursing home chains where
there are a number of facilities in the chain that appear to have serious deficiencies.
A growing number of nursing homes in the U.S. are part of corporate chain organi-
zations, rather than operating as independent, free standing facilities. Corporate

-management of nursing home chains and/or the management companies they some-
times employ typically establish various policies and funding decisions for individual
homes in their chains. Such decisions can be helpful where they support and encour-
age high quality care. However, sometimes such decisions limit resources and man-
agement actions in individual homes to such a degree that it is difficult for the
homes to maintain compliance with Medicare and Medicaid conditions of participa-
tion and to correct deficiencies when they arise. In order to address such situations
effectively, it may be necessary to have Federal and State authority to impose sanc-
tions upon the chain management making those decisions as well as upon the indi-
vidual homes operating within chains. Such action against chains has not been at-
tempted before and there may be resistance to imposing sanctions on chains. If we
decide action along these lines is warranted, it may be best to seek amendments
to the Social Security Act explicitly authorizing such civil money penalties.

Question. In Wisconsin, Federal surveyors a comparative survey in a facility
with a seven-year track record of the highest quality care-a facility that has been
recognized as a model for improving staffing. The Federal surveyors were only able
to fine one low-level deficiency. Have you considered how we can better target these
comparative surveys to problem facilities?

Answer. We initially selected facilities for comparative surveys that were defi-
ciency free or in substantial compliance with the Conditions for Participation (CoP),
because by comparing State and Federal findings we can determine how effectively
each State is performing its certification function and reduce variability across
States. Recently in Oklahoma, for example, we identified a number of facilities
where the State surveyors had reported zero deficiencies, but Federal surveyors
found serious problems. We would like to epand use of comparative surveys to
more facilities, including those with serious problems identified by States.

Question. What is the rationale for only requiring that only 10 percent of surveys
be staggered and unpredictable? Doesn't it stand to reason that we should increase
that number? If 10 percent is just a first step, what is an optimal goal?

Answer. HCFA had not previously prescribed a specific target level at which
States were expected to conduct surveys scheduled at "off hours" and we did not
know what to expect. Hence we picked 10 percent as a reasonable starting point.
We believe the current level for staggered surveys continues to be reasonable and
we plan to retain the 10 percent level until we have gained additional experience
with this approach. If we determine the number of staggered surveys needs to be
increased, we are prepared to consider that change.
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Problems Facing Nursing Homes Today

By

Denise Graham RNC

The nursing home industry is becoming one of the most
troubled businesses in the medical profession. There are three main
areas that cause concern for an aging population.

The first area, is quality of care. There should be a daily
monitoring process at the local level to gauge how well each
facility is doing. This monitoring process would be equivalent to a
daily survey in the facilities.

Rounds should be performed daily and geared toward the
survey process. Staff needs to monitor the residents. The staff
needs to be asking questions. Are the residents eating at least fifty
percent of their food at meals? Are the residents happy? Do the
residents have skin breakdown or decubitus? Have the residents
had their rights violated? Have the residents seen their doctor as
required by law or as needed? Have the residents had their pain
addressed? Do the residents attend activities? Rounds should also
monitor restraint use issues, environmental issues and laundry
needs. If care is monitored daily, facilities are survey ready at all
times. Mock surveys should be performed every six months.
Monitoring care will lead to fewer fines, less bankruptcies, and
will promote happy families, resulting in fewer lawsuits.

When daily monitoring shows deficiencies, this is a good
time for a facility to take accountability and fix the problems. Each
department needs to be included in the daily monitoring so
accountability and follow-through does not slip through the cracks
of the organization. Administrators, directors, and charge nurses
can not do rounds sitting behind their desks. They need to get out
on the units and see what care the resident is actually receiving.
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The second problem that should be addressed is staffing.
How can a facility provide quality care with an incompetent staff?
The elderly deserve to be cared for by competent staff. Facilities
often hire out of need rather than hiring those who are qualified.
Background check results are slow. Wages and benefits are low.
Loyal staff are overworked and stressed. There are no incentives
for new graduates to go into geriatrics. Nursing colleges do not
promote geriatric rotations in their curriculum.

Colleges should offer incentives for students to go into
geriatrics. Nursing assistants should be competent and better
educated. Prospective students should be required to pass a
proficiency test prior to admission into a nursing assistant program.
The certification program needs to increase the number of hours of
clinical and theory. This program could be patterned after the
diploma-nursing program only on a scaled down version. Facilities
should receive tax breaks for using better qualified nursing
assistants. Staff who are loyal and give quality care are a valuable
asset for the facility. However pay raises, incentives, and
advancement within the facility are often unavailable as federal
reimbursement for Medicare and Medicaid programs are often
inadequate to provide these benefits. HCFA, ombudsmen and the
department of health services should institute an advertising
campaign that promotes working in a nursing home as an
honorable profession. Only qualified staff can give qualified care.

The third problem facing facilities is the state survey process.
Many surveyors are not qualified to pass judgement on how well
facilities are operating. They are slow to revisit complaints but are
quick to implement fines. HCFA regulations are well written. The
problem is interpretation of the regulations by unqualified
surveyors. Many times surveyors have never been in the long-term
care arena or bring preconceived ideas about nursing homes and
they never reward good facilities for operating properly.
Consumers reading survey results are often left confused and
angry. They see nursing homes as a place where people go to die
and be mistreated.
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Surveyors should have a least two years of long-term care
experience. This experience would be a program modeled after the
Administrator in Training Programs. Surveyors should also
complete a preceptorship of at least six months. Certifications of
surveyors are a must. Surveyors could be more valuable, more
qualified and more valuable to the system. Facilities that operate
properly should be rewarded with a tax incentive.

Judging a facility by the number of deficiencies is not a true
indicator of quality of care. Just because a facility received
deficiencies does not make it a bad facility. Deficiencies don't
mean that the survey process needs more rule, regulations and
surveyors. Being too critical in areas that are not important can
give an incorrect picture of how a facility is operating. Many
times, deficiencies are paper deficiencies not quality care
decencies. The survey process often seems to be more concerned
with forms over resident care issues. Facilities seem to get more
rewards for completed paper work than it does for quality of care.

Resident outcomes are the real issue. Surveyors need to
examine the resident and how they are treated and how care is
delivered and how the resident responds to that care. A facility
might receive twenty paper deficiencies but look great in regards to
quality of care. I can guarantee that the facility is operating
properly.

In conclusion, changes are needed in the care of the elderly.
These changes need to start with quality of care, staffing and the
survey process. When one of these processes change, the others
will too. The most important thing to remember is, treat the elderly
with respect and dignity and deliver the competent care they
deserve.
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DOES POSITIVE REINFORCEMENT REALLY WORK?

by: Eileen B. Hollywood

It was with some trepidation I returned as

administrator of a 105 bed extended care facility after

a 3 year hiatus. I had cut my teeth as an

administrator in that building and my drive for

perfection had left me physically and mentally

exhausted. It was obvious that much had been done to

improve the look of the facility. However, I was

concerned that the building had been through five

administrators in three years. The building had a

reputation for being the place dreams came to die. For

that reason I agreed to take the job for only 90 days

until the management company had time to find a

permanent replacement.

I felt I brought an interesting perspective to the

position. I had been there before and knew firsthand
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what the bad days really were. I could appreciate how

far the building had come and where the skeletons were

hidden. I was able to look at continuing problems with

humor - as I said halfway in jest, the same I&O sheets

were still hanging on the bathroom doors as were there

when I left 3 years before and they were still

incomplete.

It was abundantly clear that in spite of numerous

programs, the nursing care was poor. No one knew who

was losing weight. There were 17 pressure ulcers. The

QA program was without meaning. Many people were

spending hours doing collection with no results or

thresholds of success. Aide charting was virtually

non-existent as was meal percentage charting.

Nurses failed to complete monthly summaries and chart

HS snacks. Psychotropic tracking sheets were blank.

Even med sheets had as many omissions as completions.

Nursing staff and activity staff proceeded with

their own agendas. If it was time for medication pass

or showers, participation at activities was minimal.

Recreation staff were frustrated at being abandoned

with a large group of residents. Resident charts were

so thick it was nearly impossible to find a lab result
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or assessment. I joked that the charts outweighed some

of our residents.

In my first two weeks I received daily reports

from the DON and ADON of all the things the aides were

not doing and who had been reprimanded. There was no

thought of solutions, only problems.

I quickly realized that I could not get the

commitment I wanted and needed from staff if they felt

they were going to have another new administrator

within 3 months. When I announced my decision to stay,

many faces fell to the floor. In short, an entirely

new. honed down management team was created.

Luckily I was able to recruit my former Director

of Nursing, Denise Graham, who had worked with me

before. While we had considered ourselves a dynamic

team, we were both novices to the long term care

industry. It was my first administrator job and

Denise's first DON job. While our hearts were in the

right place, we took everything personally, worked 15

hour days and felt responsible for everything that went

wrong while believing that anything that might go right

was a fluke. We had dreams of how we felt working in

long term care could be fun! Now life seemed to be
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offering us a second chance.

We launched into our 'new' assignment with

considerably more maturity and intelligence. Over the

years we had come to appreciate that the hands on care

providers in long term care facilities are generally

women, many times single moms, and often working hand

to mouth. Our goal was to make their time at work

fun and rewarding. In addition we wanted the residents

and the facility to look as good when we weren't there

as when we were. And we wanted to use the element of

peer pressure to replace the old 'tattle tale' method

of getting things done.

Our first order of business was setting a clear

expectation. We created the S*T*A*R Program and

launched it at a S*T*A*R party, formerly called a staff

meeting.

WHAT IS A S*T*A*R?

SUPERB INDIVIDUAL PERFORMER

TEAM PLAYER

ATTENDANCE PERFECTION

RESPONSIBILITY

To be a S*T*A*R, one must go above and beyond the

call of duty. Making beds, dressing residents in clean
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and matching clothes with faces shaven, hair combed and

nails clean does not make you a S*T*A*R. Cooking lunch

and serving hot/hot and cold/cold does not make you a

S*T*A*R. Completing your assigned cleaning routine

does not make you a S*T*A*R.

To become a S*T*A*R one must go the extra mile.

Take the resident on a walk, plant a flower, sing a

song, write a letter, read a book, share a lunch, do an

activity, mend a resident's clothes, visit with family,

provide a special snack, deep clean a room, clean the

windows, make a special treat, pick the weeds and

anything else beyond the basics.

Each week one staff member (not just nursing)

would be named a S*T*A*R. The staff were told that

they had to become their own cheerleaders. If they did

a-great job they were told to tell someone. We wanted

them to take pride in what they were doing and stop

focusing on who was not doing a good job. Every

S*T*A*R of the week was eligible to become S*T*A*R of

the month. Every S*T*A*R of the month was eligible to

be the S*T*A*R of the year. Anyone who had an

unexcused absence was ineligible for S*T*A*R status.
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Why would anyone want to be a star?

Each S*T*A*R received 1 S*T*A*R Dollar when they

were identified by a peer, supervisor, resident or

family member. As the administrator I was the banker

of the S*T*A*R dollar which was play money bought at

the local teaching supply store.

S*T*A*R of the week received 5 S*T*A*R Dollars.

S*T*A*R of the month received a reserved parking

spot, jeweled Employee of the Month pin, certificate of

appreciation, $20.00 gift certificate to a local

shopping center, 5 S*T*A*R Dollars and their picture

mounted on the front desk.

S*T*A*R of the year received a $300.00 gift

certificate to a local shopping center, an engraved

plaque, a jeweled Employee of the Year pin, a

certificate of appreciation, 20 S*T*A*R Dollars and

their picture mounted on the front desk.

Employees could win S*T*A*R dollars by attending

inservices, recruiting new employees and by being

recognized as a S*T*A*R by a resident, family, or staff

member. When a new employee was hired, they received a

S*T*A.*R dollar. Birthdays were celebrated at staff

meetings and S*T*A*R dollars were awarded. Employees
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received graduated amounts of S*T*A*R dollars on their

hiring anniversary dates starting at 3 months, then 6

and 9 months and then every year after that.

The S*T*A*R dollars could be used to 'buy' things

such as stethoscopes, scrubs, jackets, t-shirts, bus

passes, gift certificates, movie tickets, mugs, and

bags.

So how did they become S*T*A*Rs?

We identified the most critical problems in the

facility: documentation, resident appearance,

cleanliness and teamwork.

The facility was geographically broken down into 4

units so we divided them accordingly. Rounds were

conducted daily by myself and Denise and the units

received points based on the following criteria:

Environment
*equipment (wheelchairs, pumps, walkers) clean
*tidy shower room
*linen cart covered
*all rooms tidy
*nurse's station tidy

Appearance of residents
*nails trimmed and cleaned
*clean, mended, matching clothes with shoes AND
socks
*odor free
*properly positioned
*mouth and hair clean
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Documentation
*meal percentage charted
*CNA charting complete for previous day
*monthly summary done by nurse
*HS snack charted and verified by resident
*skin care sheets done

Appearance of staff
*name tag
*proper and clean uniform
*hair off of face
*positive attitude observed during shift (helps
team mates)
*knows assignment

Involvement in Activities
*the posted activity is being done
*all unit residents are ACTIVELY involved in an

activity of their choice

We made our rounds at different times of the day

and night, always unannounced, and recorded our scores

as well as comments for "Great Job" or "Needs

Improvement." Scores were posted and announced over

the loud speaker daily. The highest total- score

received a 1st place ribbon each Friday. All employees

were listed on a poster and members of the winning team

received stars beside their names. Five stars earned

the employee 1 S*T*A*R dollar.

Within two weeks the S*T*A*R program turned into a

wild competition with residents and staff waiting with

baited breath for the point totals each day and

cheering loudly when their unit won. If they missed a

point for dirty equipment or omitted charting they
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applied pressure to the staff member who had dropped

the ball. Units proudly displayed their 1st place

ribbons or "Most Improved" ribbons.

Initially the program was focused on the direct

patient care staff, that is, nursing, activities and

housekeeping. Within the first month we had to develop

separate programs for dietary and medical records so

they could start earning stars. Three months into the

program we-actually had to move into Phase II because

each unit was achieving perfect scores on a daily

basis. At that point we allowed the staff to determine

what areas they felt should be reviewed on a daily

basis and these included lost charges, and an even

higher standard of resident appearance.

The time commitment to make this program a success

is large. Initially it took my DON and me at least an

hour apiece each day to review the paperwork and the

residents. We felt the need to hold onto control so

that staff knew we were committed to the program and

their success. It also gave us an opportunity to

really get to know the staff and residents in such a

positive light. As things improved rounds were reduced

to less than 30 minutes a day. The facility looked
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clean and smelled clean. Documentation was in 100%

compliance with our standard. Employee turnover was

virtually nil. Staff meetings were wild and fun

parties. Staff developed their own education posters

and modules to earn more points. They recruited their

friends to join the team. They took great pride in

showing off their stars. We generally ended up with

multiple S*T*A*Rs of the month. Our offices were

festooned with pictures of S*T*A*R performers and

certificates of appreciation. Skin breakdown and

weight loss disappeared. Meal presentation and

temperature problems vanished. Aides are actively

engaged in resident activities. The teams have truly

become teams. If the garbage needs to be emptied,

whoever sees it takes care of it. No one wants to risk

having an overflowing trash can when rounds might

suddenly be done. If one day we felt we were too busy

to do rounds, the staff would cry foul, and off we

would go to recognize their outstanding performance.

So I would have to say,- yes, positive

reinforcement really does work. Save yourself time and

trouble and try it.

-END-
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ADVOCATES FOR NURSING HOME REFORM
16908 South Ridge Lane

Phone: (512) 266-1961 Fax: (512) 266-3160
Austin, Texas 78734-1235

E-mali: marite310earthink~net

September 26, 2000

Senator Charles Orassley, Chair
Special Committee on Aging
Washington. DC VILA FAX: 202-2248660

RE: Staffing Standards! plus Quality care

Dear Senator Grassley

Since the 1987 Nursing Home Reform Law stated only that "sufficient" staffing to meet
the needs of the residents; We feel that the crucial time for staffing standards to be
passed into law should occur now. We have adopted NCCNHR's staffing standards but
would add one thing to go along with those standards and that would be: ID cards for
every nursing home employee, not just the nurses aides, but every employee who
may have access to the nursing home residents. The card would be one which could be
run through each state's computer system and then on to the FBI, to screen for criminals
who often as not, work in our Nation's nursing homes. The card must have a picture of
the employee, with their name plus left & right thumb print. The reason I don't include
soc.Sec.##'s, is they can often be fake, hiding true identity but thumb prints do NOT lie!!

We are extremely weary of all of the so called "attempts' by Congress, Presidents, state
Legislators who say a lot but in the long run, do nothing to create better environments
in our nation's nursiag homes.

WE therefore do not want any irther BLANK CHECKS paid to the nursing home
industry!!! Any monies "dished out" to them must be tied to quality care and adequate
staffing. Since they have chosen to deny adequatejstaffing to our nursing home residents,
we are asking you to tell congress to pee or get off the pot!!WI! You'll pardon my
blunt words, but it is time to have NCCN HR's staffing standards placed into law.
"sufficient- didn't help any. The industry has fought to keep this from occurring. (staffing
standards, T mean), because then, they would be held accountable. Well, we want them
to be held accountable for their actions NOW!! THEY are responsible for the abuse &
neglect of our nursing home residents, they are responsible for the severe understaffing of
their nurses and nurses aides, and they are responsible for the lack of training of the same.
We want CNAs to become trained in accredited schools of nursing, rather than in those
facilities who "pretend" to train but in reality, just pocket the money as profit!!
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Phone: (512) 266-1961 Fax: (512)266-3160
Austin, Texas 78734-1235

E-mail: marle3liearthfink net

We implore you to tell President Clinton that asking Congress to approve $1 billion in
grants "to boost chronic understaffing in nursing homes" won't get the job done. The
industry must NOT receive any more money or grants without it being tied to quality
care and staffing standards. Without numbered staffing standards, by that T mean ratios
of CNAs to residents and nurses to residents. NCCNHR has the answers for you, as we
do. Let us not be deceived by an industry who has built up it's wealth into a multi-billion
dollar business at the expense of our nursing home residents, who suffered from lack,of
care, food, water, baths, and oral hygiene, to-mention a few. The malnutrition,
dehydration and neglect that we have witnessed, causes many illnesses, including decubiti
(pressure sores, or bed sores).

The nursing home industry only has itself to blame, for all of the law suits!!
Families do NOT tMe frivolous law sits, but law swutgshowing & proving neglect and
abuse, and even death as a result of the industry's greed!M!!

It's a proven fact, that when a loved one enters a facility to recuperate; they often wind up
dead, instead, due to severe understaffing and not enough training of the CNAs. Take'
the case of the 78 year old woman in Lockhart, Texas, who went into nursing homccare
with a broken wrist? Tw7'& one half months later, she was dead!! Again, a case of
neglect & allowing the plor woman to dehydrate to the point of getting decubiti
(bed soresi. Sooooo, once again, I say, the nursing homhe industry is at fault and the law
suits are NOT frivolous. Now, what does Congress intend to do about it??

We do sp much appreciate all that you and your staff do, Senator, to improve nursing
home care and we are asking, (truly pleading) with you to Tell Congress, they must act
NOW A lot of years have passed since 1987 and the nursing home reform law and the
reason that it hasn't worked is that: staffing standards were not placed into that reform
law. So, shame on Congress and President Clinton! (I recall that Beverly
Enterprises paid into President Clinton's campaign fund approximately, SI.6
million dollars. Beverly's home bae is in lttle Rock, Arkansas. Need I say
more?????

Please, help our Nation's nursing home residents? This is truly : America's shaewc
Make the industry STOP the abuse NOW?? No more blank checka!!!!!!!

Sincerely,

Made B. Wisdom. President
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