
Testimony of 

Stephen Breyer 
Associate Justice, Supreme Court of the United States 

Before the 
House Committee on the Judiciary 

Subcommittee on the Courts, the Internet and Intellectual Property 

Oversight Hearing on "Federal Judicial Compensation" 

April 19,2007 



Judicial Compensation and Judicial Independence 
Statement of Justice Stephen Breyer 

April 19,2007 

Mr. Chairman, Members of the Committee, 

I appreciate your invitation to testify today about judicial 
compensation. While it is certainly an honor to be invited, I am 
not happy to be here. That is because I must discuss judicial pay, 
the severe erosion of real compensation levels, and the connection 
between that erosion and the institution's health. Since I am a 
judge, there is an obvious degree of self-interest. And I fear that 
this self-interest may lead the public to discount what I say when I 
attempt to demonstrate that the compensation problem ultimately 
threatens harm to the American public, whom our independent 
federal judiciary seeks to serve. 

Moreover, I am testifying about real compensation levels 
that are higher than those of the average American. It is not easy 
to explain to any man or woman why my pay should be higher 
than his or hers. Finally, I am making an exception to an important 
practice. Separation of powers concerns, which both Legislative 
and Judicial Branches share, have limited the occasions on which 
members of the Supreme Court have testified before Congress. 

I do so today because I believe that something has gone 
seriously wrong with the judicial compensation system. Compared 
to the average American, real judicial compensation levels over 
time have fallen by nearly 50%; and that decline threatens to 
weaken the institution. Perhaps by appearing on behalf of the 
judicial institution and speaking directly to you in the Legislative 
Branch, who are facing a similar problem, I can help to explain the 
problem, and why something must be done. 



I begin with the Constitution's Framers. The Framers 
emphasized the importance of judicial independence and the 
connection of compensation with that independence. Alexander 
Hamilton sought constitutional guarantees that would help to 
assure that the Judicial Branch, though the "weakest Branch" of 
the federal government, would remain strong and independent. He 
said that the "independence of the judges, once destroyed, the 
constitution is gone; it is a dead letter, it is a vapor which the 
breath of faction in a moment may dissipate." 

What did Hamilton mean by the term "independence"? My 
colleague Justice Ginsburg has written that independent judges are 
judges who do not act on behalf of particular persons, parties, or 
communities. They serve no faction or constituency. And they 
strive to do what is right in each individual case, even if the case in 
question should pit the least popular person in America against the 
most powerful government in the world. Justice Kennedy recently 
captured the point when he noted: "Judicial independence is not 
conferred so judges can do as .they please. Judicial independence 
is conferred so judges can do as they must." 

How did the Framers seek to assure that independence? 
They were aware, as the Declaration of Independence states, that 
the English King had "made Judges [in the colonies] dependent on 
his will alone, for the tenure of their offices, and the amount and 
payment of their salaries." They wrote into the Constitution 
guarantees that federal judges would serve "during good 
behaviour" and that the judges' compensation "shall not be 
diminished during their continuance in office." And they expected 
that around these guarantees would arise traditions of 
independence, supported by customs and understandings, which 
together would assure a truly independent judicial branch. 
Hamilton pointed out the obvious: "If the laws are not suffered to 
control the passions of individuals, through the organs of an 
extended, firm and independent judiciary, the bayonet must." 



In a word, the Framers saw the need for an "extended, firm 
and independent" judicial branch. And they saw a connection 
between that goal and judicial compensation. My testimony will 
focus upon that connection. 

To state the problem in a nutshell: The real pay of federal 
judges has diminished substantially over nearly four decades. The 
gap between judicial compensation levels and compensation levels, 
not just in the private sector, but also in the non-profit sector and in 
academia, has widened substantially. The result is a threat of 
serious harm to the federal judicial institution and ultimately to the 
public that it serves. 

A few facts will help to show what I mean. First, in real 
terms (which measures pay in constant dollars to take account of 
inflation), the pay of federal judges has dramatically declined over 
the past several decades. Between 1969 and 2007, real pay for 
federal district court judges will have declined nearly 27%. During 
the same period the real pay of .the average American worker is 
projected to have increased by more than 23%. To restore the 
relationship between judges' real pay and the real pay of the 
average American, a federal judge's paycheck would have to make 
up for that nearly 50% decline. I add that the same is true with 
respect to Members of Congress. 

Second, I shall for the moment put to the side any 
comparison with the private sector. Government does not and 
should not offer the monetary awards available in the private 
sector. But consider a comparison between judicial salaries and 
compensation offered in certain non-profit sectors of the legal 
profession. There too we find a widening gap. In 1969 when I 
began teaching law, a top professorial salary (for teaching and 
writing) was $28,000; the Dean received $33,000; and a federal 
judge received $40,000, about 40% more than the professor. 
Today, salaries alone (without compensation for consulting) of top 
professors at leading law schools can exceed $300,000; a Dean's 



salary at several important schools exceeds $400,000; but a federal 
district judge receives $165,200, approximately half of what the 
top professors are paid. Indeed, the January 2003 Report of the 
National Commission in the Public Service, which was chaired by 
Paul Volcker, pointed out that salaries paid to CEOs of average 
non-profit organizations were far higher than those paid to federal 
judges. Today, CEOs of large non-profits on average make nearly 
double the salary of a federal district court judge. 

Third, breaking my promise to put the private sector to the 
side, I want to offer a glimpse of the temptations that lurk there. If 
the figures show a gap in judicial pay and certain non-profit sector 
jobs, here they show a chasm the size of the Grand Canyon. 
Partners' salaries at large firms are on average more than $1 
million per year. But from temptation's point of view what is 
important is not the sheer size of the salary but the significant 
widening of the chasm. Twenty years ago, a federal judge's salary 
was about 113 what that judge would have made as a partner at a 
large firm; today it is about 117 as much. Indeed, you probably 
have heard about the young law school graduate who, after he 
leaves his first job as the federal judge's law clerk, makes more 
money in his first year of practice than the judge. While that story 
was once hyperbole, today it is an everyday reality. 

Fourth, many positions in the Executive Branch of the 
Federal Government now offer salaries far higher than the salaries 
of district court judges (or Members of Congress). The Office of 
Thrift Supervision, for example, recently recruited for five high- 
level positions, offering annual salaries of up to $305,166. The 
Federal Deposit Insurance Corporation, the Securities and 
Exchange Commission, and quite a few other agencies offer 
salaries to lawyers, as well as to administrators and medical 
personnel, of $200,000 or more. The Administrative Office 
compiled a list of offers for vacant Executive Branch positions 
(including many medical and similarly technical positions) paying 
more than a federal judge's salary. The list, with each position 
placed on one page, is more than an inch thick. 



Finally, for purposes of completeness, I include a few 
international comparisons. Those who join the federal judiciary 
used to believe, and still believe, they are becoming members of 
the world's finest judiciary. They also found that their pay was 
higher than that of judges elsewhere. Today, they often find that it 
is considerably lower. Indeed, federal district court judges in the 
United States now receive only 213 of the salaries of their judicial 
counterparts in Australia and approximately 112 of their judicial 
counterparts in England. 

The upshot is that however one looks at real judicial 
compensation, across time, with an eye toward "profit," "non- 
profit," or "foreign" salaries, or through a comparison with change 
in the real compensation level of the average American, one 
consistently finds declines and gaps that are serious in nature and 
that have worsened significantly over time. 

These figures and the underlying reality reveal a problem. 
That problem is not about what judges as individuals might in 
some metaphysical sense "deserve" to be paid. Many Americans 
are paid less than what morality suggests they "merit." In this 
world, there is no pay scale that accurately measures an 
individual's "just deserts." But if the problem has little to do with 
a scale of merit, it has everything to do with institutional strength. 

How does the compensation problem adversely affect the 
health of the judicial institution? For one thing, declining pay 
means financial insecurity. And unlike many Americans who do 
not have a choice, judges who worry about how to educate their 
children do have a choice. They can leave the bench. They may 
return to law practice. Or, they can enjoy the non-pecuniary 
benefits of a job in the non-profit world while also finding the 
money needed to pay for college tuitions by becoming law school 
deans or highly paid arbitrators or mediators. (One prominent 
dispute resolution firm offers the services of twenty former federal 
judges.) When I became a federal judge in 1980, it was extremely 



unusual to hear of a judge leaving the Bench to take a job 
elsewhere. But since just last year, ten Article I11 judges have 
departed from the bench. Seven of those ten judges sought 
employment in other sectors of the legal community. This is not a 
one-year blip. Indeed, in 2005, nine Article I11 judges departed 
from the bench. Four of the nine joined a private firm that 
provides arbitration and mediation services. Of course, one cannot 
be certain of the role financial insecurity played in any individual's 
decision to leave the bench. Such decisions always reflect a mix of 
motives, some unknown even to the departing judge. But I suspect 
that declining real compensation played a significant role. 

The departures themselves mean that the judiciary has lost 
fine judges. But far worse is the message that the departures send 
to others. They suggest that the financial problem is real. And if 
that is so, and if departure is the remedy, some applicants or the 
public at large may come to think of a judicial appointment, not as 
the "capstone," of a legal career but as a way station. Indeed, any 
perception that a judicial appointment is a "stepping stone" 
towards a more lucrative undertaking would seriously harm .the 
judicial system, for it is directly at war with judicial independence. 

For another thing, the decline in real pay levels can make a 
difference with respect to the pool of applicants. I do not mean 
that there is a shortage of applicants. I do mean, however, that a 
federal judgeship should not be reserved primarily for lawyers who 
have become wealthy as a result of private practice, or for those 
whose background is that of a judicial "professional," i.e., a state 
court judgeship or a magistrate position followed by an Article I11 
appointment. I do not mean that those who come from those 
backgrounds make lesser judicial contributions. To the contrary, 
some of our finest judges have previously been state court judges 
or magistrates or successful private practitioners. I do mean that a 
federal judicial opening should not be beyond the reach of any 
lawyer whose qualifications of intellect and character indicate that 
he or she is well suited to the job. The federal bench should reflect 
diversity not simply in terms of race or gender, but in respect to 
professional background as well. A federal district court is a 



community institution. The federal judiciary will best serve that 
community when its members come from all parts of the 
profession, large firms, small firms, firms of different kinds of 
practice, all varieties of government practice, other courts, and 
academia. 

That diversity, important as it is to the institution, is 
gradually disappearing. If one examines the federal district court 
judges at the time of President Eisenhower, one finds that only 
about 115 previously had been state court judges or magistrates. If 
we examine appointees in the last fifteen years, however, the 
percentage of those whose career has followed a judicial 
"professional" path has increased, from about 20% to more than 
50% of district court judicial appointments, and the percentage 
coming from other sectors has correspondingly declined. 

These figures mean that those who followed the judicial 
"professional" path accounted for roughly one in five district court 
judges fifty years ago, but they now account for more than one out 
of every two appointments. I repeat that those who have 
previously served as state court judges or magistrates are typically 
fine judges. But the growth in the number of such appointments 
indicates a judiciary that has become increasingly professionalized. 
Many other nations, France and Belgium for example, have 
professionalized their judiciaries. But that is not our tradition. 
Nor, given the need for federal judges to interpret the Constitution 
and apply that document to protect the basic rights of 300 million 
Americans, do I believe it is desirable for our Nation to go the way 
of continental Europe. Would a continental style, highly 
professionalized judiciary have written Brown v. Board of 
Education? Could it have survived that decision's aftermath? Of 
the adverse tendencies of a real salary decline that I have 
mentioned thus far, it is the loss of diversity of background and the 
increased administrative "professionalizing" of the judiciary that I 
most fear. 

Finally, there are what I think of as "intangible" harms, 
including harms that snowball, each harm building upon the others 
in ways that, at first subtly, and then radically, change the nature of 



an institution. Based upon my own experience in government, I 
believe that over time salary differences do matter. Continuous 
cuts in the salaries at the top in any sector (public or private), cuts 
in the salaries of those who lead an organization, may sap the 
institution's strength. They will lower morale, harm the 
institution's reputation, and diminish its power to attract and to 
retain well-qualified employees. These consequences in turn bring 
about diminished institutional performance, which then results in 
public disenchantment. In the case of the judiciary, intangible 
harms of this kind threaten the Framers' constitutional objective, a 
strong, independent judicial institution. 

In discussing potential harm to the judicial institution, I 
deliberately hedge, using words such as "threaten" that indicate 
what could conceivably transpire, not what will inevitably occur. 
That is because the strength of an institution, and certainly a 
judicial institution, depends upon many different factors, of which 
monetary compensation is only one (and not necessarily the most 
important). Because we are discussing a risk posed to the "firm 
and independent judiciary" of which Hamilton spoke, I shall turn 
to the related subject of this hearing, judicial independence, and 
describe from my own experience a few of the reasons why this 
risk is not worth running. 

First, I learned what the words "independent judiciary" do 
not mean at a meeting of judges I attended fifteen years ago in a 
newly independent Russia. I heard the judges talking about 
something called "telephone justice." That, they said, occurred 
when the party boss would call to tell the judge how to decide a 
particular case. Why did we do it, they asked each other. We all 
know why, they answered: Because we needed the apartment for 
our families, the education for our children, the economic 
necessities that the Communist Party controlled. In turn, the 
judges asked me whether we had telephone justice in the United 
States. I could answer honestly, no. Our judges were independent. 



I believe I convinced them that was so. And how proud I was to 
belong to a judicial system where I could simply and truthfully 
give that answer. 

Second, I remember listening to Alan Greenspan tell an 
audience that, if he could create a single institution necessary to 
promote economic development and thereby create the conditions 
necessary for economic prosperity, it would be an independent 
judiciary. That institution would assure the honest enforcement of 
contracts, produce investment, and lead to prosperity. I think 
about Chairman Greenspan's statement when I am at the local 
supermarket or mall and consider the vast display of high quality 
goods. 

Third, when I speak to high school students, I often contrast 
three Supreme Court cases that illustrate this Nation's journey 
toward judicial independence and the rule of law. The Court 
decided the first case, Worcester v. Georgia, about one-hundred- 
eighty years ago. In Worcester, the Court determined that land in 
northern Georgia belonged to the Cherokee Indians and not to the 
Georgians who had seized it. The President of the United States, 
Andrew Jackson, then supposedly said, "John Marshall," the Chief 
Justice, "has made his decision. Now let him enforce it." 
President Jackson then sent troops to Georgia, not to enforce the 
Court's decision, but to evict the Indians, who traveled the Trail of 
Tears to Oklahoma where the descendants of the few who survived 
live to this day. 

The Court decided the second case about one-hundred- 
thirty years later. The Court held in Cooper v. Aaron that Brown 
v. Board of Education meant what it said: Little Rock, Arkansas 
must integrate its schools. But Arkansas' Governor, Orval Faubus, 
stood with his state troopers in the schoolhouse door and defied the 
Court's ruling. This time, a different President, Dwight 
Eisenhower, dispatched troops but with a mission to enforce, rather 
than to reject, the law. And those federal paratroopers took the 
black children by the hand and walked with them into what had 
been an all-white school. 



Now consider any recent controversial case: eminent 
domain? prayer in public schools? even Bush v. Gore? The most 
remarkable feature of those cases, I tell the students, is a feature 
that rarely receives comment. After the Court issued decisions in 
those cases, cases that elicited very strong feelings, no President 
needed to dispatch paratroopers to enforce the decree. There were 
no riots, no fighting in the streets. Americans who strongly 
disagreed with the Court's decision in some of those cases (and I 
disagreed with the Court's decision in some of those cases) have 
nonetheless agreed to follow the law. That is progress. That is 
what we mean by a "rule of law." And it is a hard-earned lesson 
about the rule of law that this Nation has taken to heart over the 
course of a history that includes a Civil War and 80 years of legal 
segregation. 

Finally, when I take my seat on the bench for oral 
argument, I have the privilege of looking out over a courtroom 
where many of this Nation's most important cases have been 
decided. In this very room, I sometimes think, Brown v. Board of 
Education was handed down. I see before me people of every 
race, every religion, and every point of view imaginable. And I am 
confident that, even though those individuals may not always agree 
with one another, they will resolve .their differences, not in the 
street, but in the courtroom. This fundamental trust in the law, this 
habit of following the law, this respect for the rule of law, helps to 
bind together our three hundred million people as a Nation. As 
you well know, not all peoples in all nations resolve their disputes 
according to the rule of law. We do. And that is a national 
treasure. 

An independent federal judiciary plays an important role in 
maintaining that rule of law. But the judges cannot act alone. 
Trust and confidence in the institution on the public's part; 
integrity, competence, and sometimes courage, on the judges' part; 
respect and understanding on the part of others in public life - all 
have important roles to play. The importance of the end result, an 
effort by the Nation to realize the promises of its Constitution, 
justifies the institution. And, in my view, the importance of that 



end helps to explain why it is unwise to nm a significant risk of 
harming or weakening the judicial institution. 

That is the connection I see between the present 
compensation problem and judicial independence; and that 
connection helps to explain where I believe the claim for 
restoration of judicial compensation truly lies. 

I conclude by making clear that much of what I have said in 
respect to the relation between real compensation levels and 
institutional strength has general applicability. A strong judicial 
branch is no more important to the American public than a strong 
Legislative Branch or a strong Executive Branch. The roles those 
other Branches play are, or course, no less crucial than our own. 
And the continuous cutting of the real salaries paid top officials in 
the other Branches threatens the strength of those institutions just 
as it threatens the judiciary. 

To harm these institutions is to harm the public whom the 
institutions serve. That is so whether the institution in question is 
the Foreign Service, the Forest Service, the Congress of the United 
States, or the federal judiciary. I have spoken of harm in respect to 
the judiciary because I have served as a judge for twenty-six years; 
and that is the institution I know best. But I also know that if 
Foreign Service officers are not paid properly, we will suffer in the 
long run from an inability to work with other nations; if the Forest 
Service is not paid properly, the wilderness will surely suffer. And 
similarly, without adequate compensation - if Congress permits 
the judges' real pay to erode without redress - we cannot expect 
the federal judicial system to function independently and 
effectively, as the Constitution's Framers intended. 

I appreciate the opportunity to appear before you and to 
address the compensation issue. I am happy to answer questions. 

Thank you. 



Appendix 1 

Charts Demonstrating the Decline in Judicial compensation 



Decline in Salaries of Members of Congress and District Court Judges 
Compared to Average U.S. Worker Wage Gains, Adjusted for Inflation 

From 1969 Through 2007 (projected) 

---- , . -  - -  -- 49.6% Gap 

- Members of Congress and District Court Judge Salaries - National Average Wage Increases 

Data from BLS CPI-U Index/lnflation Calculator (inc. forecasted 2.25% inflation for 20071, and Social Security Administration National Average 
Wage Indexing Series (inc. forecasted 5.1 % for 2006 and 4.94% for 2007). Federal judges have not received a pay adjustment for 2007. 



Comparison of Salaries of Dean and Senior Professors at 
Harvard Law Schoolvwith U.S. District Court Judges in 1969 

Law School Dean Senior Professors District Court Judges 

Data based on information received from Harvard Law School. Professors' salaries based on a 9-month teaching schedule. 

Prepared by: Administrative Office of the U.S. Courts 



Comparison of 2006 Salaries of Deans and Senior Professors 
of Top Law Schools with U.S. District Court Judges 

$500,000 

$430,000 

$250,000 

$0- - 
District Court Judges Senior Professors Law School Deans 

Based on informal and confidential survey of law school administrators and most recent available data. Professors' salaries 
based on I I-month long teachinglresearch schedule. 

Prepared by: Administrative Office of the U.S. Courts 



Comparison of Salaries of Federal District Judges and 
Chief Executive Officers of Large Nonprofit Organizations 

Nonprofit CEOs District Court Judges 

CEO salaries are for 2005 (most recent available) from survey conducted by The Chronicle of Philanthropy (9/28/06 issue). 
District court judge salaries are current 2007 levels. 
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