Calendar No. 279

111TH CONGRESS _ REPORT
2d Session SENATE '111-129

SOUTHEAST ARIZONA LAND EXCHANGE AND
CONSERVATION ACT

MARCH 2, 2010.—Ordered to be printed

Mr. BINGAMAN, from the Committee on Energy and Natural
Resources, submitted the following

REPORT

[To accompany S. 409]

The Committee on Energy and Natural Resources, to which was
referred the bill (S. 409) to secure Federal ownership and manage-
ment of significant natural, scenic, and recreational resources, to
provide for the protection of cultural resources, to facilitate the effi-
cient extraction of mineral resources by authorizing and directing
an exchange of Federal and non-Federal land, and for other pur-
poses, having considered the same, reports favorably thereon with
an amendment and recommends that the bill, as amended, do pass.

The amendment is as follows:

Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Southeast Arizona Land Exchange and Conserva-
tion Act of 2009".

SEC. 2. DEFINITIONS.

In this Act:

(1) APACHE LEAP.—The term “Apache Leap” means the approximately 822
acres of land depicted on the map entitled “Apache Leap” and dated January
2009.

(2) FEDERAL LAND.—The term “Federal land” means the approximately 2,406
acres of land located in Pinal County, Arizona, depicted on the map entitled
“Southeast Arizona Land Exchange and Conservation Act of 2009—Federal Par-
cel—Oak Flat” and dated January 2009.

(3) INDIAN TRIBE.—The term “Indian tribe” has the meaning given the term
in section 4 of the Indian Self-Determination and Education Assistance Act (25
U.S.C. 450b).

(4) NON-FEDERAL LAND. The term “non-Federal land” means the parcels of
land owned by Resolution Copper that are described in section 4(a).
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(5) OAK FLAT WITHDRAWAL AREA.—The term “Oak Flat Withdrawal Area”
means the approximately 760 acres of land depicted on the map entitled “Oak
Flat Withdrawal Area” and dated January 2009.

(6) RESOLUTION COPPER—The term “Resolution Copper” means Resolution
Copper Mining, LLC, a Delaware limited liability company, including any suc-
cessor, assign, affiliate, member, or joint venturer of Resolution Copper Mining,
LLC.

(7) SECRETARY.—The term “Secretary” means the Secretary of Agriculture.

(8) STATE.—The term “State” means the State of Arizona.

(9) TOWN.—The term "Town" means the town of Superior, Arizona.

SEC. 3. LAND EXCHANGE.

(a) IN GENERAL.—Subject to the provisions of this Act, if Resolution Copper offers
to convey to the United States all right, title, and interest of Resolution Copper in
and to the non-Federal land, and if the Secretary determines that the public interest
would be well served by making the exchange, the Secretary shall convey to Resolu-
tion Copper, all right, title, and interest of the United States in and to the Federal
land.

(b) COMPLIANCE WITH APPLICABLE LAW.—

(1) IN GENERAL.—Except as otherwise provided in this Act, the Secretary shall
carry out the land exchange under this section in accordance with section 206
of the Federal Land Policy and Management Act of 1976 (43 U.S.C. 1716) and
other applicable laws, including the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.).

(2) ENVIRONMENTAL REVIEW DOCUMENT.—

(A) IN GENERAL.—To the maximum extent practicable under the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.) and Council on
Environmental Quality regulations, the Secretary, in consultation with the
Secretary of the Interior and other affected Federal agencies, shall prepare
a single environmental review document, which shall be used as the basis
for all decisions under Federal law related to the land exchange and con-
nected agency decisions related to the proposed mine on the Federal land.

(B) EFFECT OF PARAGRAPH.—Nothing in this paragraph precludes the Sec-
retary from using separate environmental review documents prepared in
accordance with the National Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.) or other applicable laws for exploration or other activities not
involving—

(i) the land exchange; or
(if) the extraction of minerals in commercial quantities by Resolution
Copper on or under the Federal land.

(c) CONDITIONS ON ACCEPTANCE.—

(1) TITLE.—Title to any non-Federal land conveyed by Resolution Copper to
the United States under this Act shall be in a form that is acceptable to—

(A) the Secretary, for land to be administered by the Forest Service; and

(B) the Secretary of the Interior, for land to be administered by the Bu-
reau of Land Management.

(2) TERMS AND CONDITIONS.—The conveyance of the Federal land and non-
Federal land under this Act shall be subject to such terms and conditions as
the Secretary and the Secretary of the Interior may require.

(d) CONSULTATION WITH INDIAN TRIBES.—Prior to making a public interest deter-
mination under subsection (a), the Secretary shall engage in government-to-govern-
ment consultation with affected Indian tribes concerning issues related to the ex-
change, in accordance with applicable laws (including regulations).

(e) APPRAISALS.—

(1) IN GENERAL.—As soon as practicable after the date of enactment of this
Act, the Secretary and Resolution Copper shall select an appraiser to conduct
appraisals of the Federal land and non-Federal land.

(2) REQUIREMENTS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), an appraisal
prepared under paragraph (1) shall be conducted in accordance with nation-
ally recognized appraisal standards, including—

(i) the Uniform Appraisal Standards for Federal Land Acquisitions;
and
(ii) the Uniform Standards of Professional Appraisal Practice.

(B) FINAL APPRAISED VALUE.—

(i) IN GENERAL.—After the final appraised value is determined and
approved by the Secretary, the Secretary shall not be required to re-
appraise or update the final appraised value for a period of 3 years be-
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ginning on the date of the approval by the Secretary of the final ap-
praised value.

(if) REAPPRAISAL.—Nothing in this subparagraph precludes the Sec-
retary, prior to entering into an exchange agreement with Resolution
Copper, from requiring a reappraisal or update of the final appraisal
if the Secretary determines that such reappraisal or update is nec-
essary.

(iti) IMPROVEMENTS.—AnNy improvements made by Resolution Copper
prior to entering into an exchange agreement shall not be included in
the appraised value of the Federal land.

(C) PUBLIC REVIEW.—Before implementing the land exchange under this
Act, the Secretary shall make the appraisals of the land to be exchanged
(or a summary thereof) available for public review.

(3) ADDITIONAL APPRAISAL INFORMATION.—

(A) IN GENERAL.—The appraiser selected under this subsection shall pre-
pare a detailed income capitalization approach analysis, in accordance with
the appraisal requirements referred to in paragraph (2)(A), of the market
value of the Federal land, even if the income capitalization approach anal-
ysis is not the appraisal approach relied on by the appraiser to determine
the market value of the Federal land.

(B) INCLUSION IN FINAL APPRAISAL REPORT.—The income capitalization
approach analysis under subparagraph (A) shall be included in the final ap-
praisal report of the Federal land.

(f) EQUAL VALUE LAND EXCHANGE.—

(1) IN GENERAL.—The value of the Federal land and non-Federal land to be
exchanged under this Act shall be equal or shall be equalized in accordance
with this subsection.

(2) SURPLUS OF FEDERAL LAND VALUE.—

(A) IN GENERAL.—If the final appraised value of the Federal land exceeds
the value of the non-Federal land, Resolution Copper shall—

(i) convey additional non-Federal land in the State to the Secretary
or the Secretary of the Interior, consistent with the requirements of
this Act and subject to the approval of the applicable Secretary;

(i) make a cash payment to the United States; or

(iii) use a combination of the methods described in clauses (i) and (ii),
as agreed to by Resolution Copper, the Secretary, and the Secretary of
the Interior.

(B) AMOUNT OF PAYMENT.—The Secretary may accept a payment in ex-
cess of 25 percent of the total value of the land or interests conveyed, not-
withstanding section 206(b) of the Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1716(b)).

(C) DISPOSITION AND USE OF PROCEEDS.—Any amounts received by the
United States under this paragraph shall be deposited in the fund estab-
lished under Public Law 90-171 (commonly known as the “Sisk Act”) (16
U.S.C. 484a) and shall be made available to the Secretary, without further
appropriation, for the acquisition of land for addition to the National Forest
System in the State.

(3) SURPLUS OF NON-FEDERAL LAND.—If the final appraised value of the non-
Federal land exceeds the value of the Federal land—

(A) the United States shall not make a payment to Resolution Copper to
equalize the value; and

(B) except as provided in section 9, the surplus value of the non-Federal
land shall be considered to be a donation by Resolution Copper to the
United States.

(9) OAK FLAT WITHDRAWAL AREA.—

(1) IN GENERAL.—Subject to the provisions of this subsection and notwith-
standing any withdrawal of the Oak Flat Withdrawal Area from the mining,
mineral leasing, or public land laws, the Secretary may authorize Resolution
Copper to carry out mineral exploration activities—

(A) under the Oak Flat Withdrawal Area, so long as such activities would
not disturb the surface of the area; and

(B) on the Oak Flat Withdrawal Area (but not within the Oak Flat Camp-
ground), so long as such activities are conducted from a single exploratory
drill pad.

(2) CONDITIONS.—Any activities undertaken in accordance with this sub-
section shall be subject to such terms and conditions as the Secretary may re-
quire.
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(3) TERMINATION.—The authorization for Resolution Copper to undertake
mineral exploration activities under this subsection shall terminate on the ear-
lier of—

(A) the date the land is conveyed to Resolution Copper in accordance with
this Act; or
(B) the date that is 3 years after the date a special use permit is issued
in accordance with this subsection.
(h) COSTS.—As a condition of the land exchange, Resolution Copper shall agree
to pay, without compensation, any costs that are—
(1) associated with the land exchange; and
(2) agreed to by the Secretary.
(i) INTENT OF CONGRESS.—

(1) IN GENERAL.—It is the intent of Congress that the Secretary shall com-
plete any necessary environmental reviews and public interest determination on
the land exchange not later than 3 years after the date Resolution Copper sub-
mits a mining plan of operation to the Secretary.

(2) AGREEMENT.—If the Secretary determines that the public interest would
be well served by making the land exchange, it is the intent of Congress that
the Secretary seek to enter into an exchange agreement not later than 90 days
after the date of the public interest determination.

SEC. 4. CONVEYANCE AND MANAGEMENT OF NON-FEDERAL LAND.

(a) CONVEYANCE.—On receipt of title to the Federal land, Resolution Copper shall
simultaneously convey—
(1) to the Secretary of Agriculture, all right, title, and interest that the Sec-
retary determines to be acceptable in and to—

(A) the approximately 147 acres of land located in Gila County, Arizona,
depicted on the map entitled “Southeast Arizona Land Conservation Act of
2009—Non-Federal Parcel—Turkey Creek” and dated January 2009;

(B) the approximately 148 acres of land located in Yavapai County, Ari-
zona, depicted on the map entitled “Southeast Arizona Land Conservation
Act of 2009—Non-Federal Parcel—Tangle Creek” and dated January 2009;

(C) the approximately 149 acres of land located in Maricopa County, Ari-
zona, depicted on the map entitled “Southeast Arizona Land Conservation
Act of 2009—Non-Federal Parcel—Cave Creek” and dated January 2009;

(D) the approximately 640 acres of land located in Coconino County, Ari-
zona, depicted on the map entitled “Southeast Arizona Land Exchange and
Conservation Act of 2009—Non-Federal Parcel—East Clear Creek” and
dated January 2009;

(E) the approximately 95 acres of land located in Pinal County, Arizona,
depicted on the map entitled “Southeast Arizona Land Conservation Act of
2009—Non-Federal Parcel—The Pond” and dated January 2009; and

(F) the approximately 110 acres of land located in Pinal County, Arizona,
depicted on the map entitled “Southeast Arizona Land Conservation Act of
2009—Non-Federal Parcel—Apache Leap South End” and dated January
anuary 2009, subject to the retained right of Resolution Copper to conduct
underground activities that—

(i) the Secretary determines would not disturb the surface of Apache
Leap; and
(i1) do not involve commercial mineral extraction under Apache Leap;
and
(2) to the Secretary of the Interior, all right, title, and interest that the Sec-
retary of the Interior determines to be acceptable in and to—

(A) the approximately 3,050 acres of land located in Pinal County, Ari-
zona, identified as “Lands to DOI” as generally depicted on the map enti-
tled “Lower San Pedro River” and dated June 3, 2009;

(B) the approximately 160 acres of land located in Gila and Pinal Coun-
ties, Arizona, identified as “Lands to DOI” as generally depicted on the map
entitled “Dripping Springs” and dated June 3, 2009; and

(C) the approximately 940 acres of land located in Santa Cruz County,
Arizona, identified as “Lands to DOI” as generally depicted on the map en-
titled “Appleton Ranch” and dated June 3, 2009.

(b) MANAGEMENT OF ACQUIRED LAND.—
(1) LAND ACQUIRED BY THE SECRETARY.—
(A) IN GENERAL.—Land acquired by the Secretary under this Act shall—
(i) become part of the national forest in which the land is located; and
(if) be administered in accordance with the laws applicable to the Na-
tional Forest System.
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(B) BOUNDARY REVISION.—On acquisition of land by the Secretary under
this Act, the boundaries of the national forest shall be modified to reflect
the inclusion of the acquired land.

(C) LAND AND WATER CONSERVATION FUND.—For purposes of section 7 of
the Land and Water Conservation Fund Act of 1965 (16 U.S.C. 4601-9), the
boundaries of a national forest in which land acquired by the Secretary is
located shall be deemed to be the boundaries of that forest as in existence
on January 1, 1965.

(2) LAND ACQUIRED BY THE SECRETARY OF THE INTERIOR.—

(A) SAN PEDRO RIPARIAN NATIONAL CONSERVATION AREA.—

(i) IN GENERAL.—The following land shall be added to, and adminis-
tered as part of, the San Pedro Riparian National Conservation Area
in accordance with the laws (including regulations) applicable to the
Conservation Area:

(1) The land acquired by the Secretary of the Interior under sub-
section (a)(2)(A).

(1) Any land acquired by the Secretary of the Interior which is
adjacent to the San Pedro Riparian National Conservation Area.

(il) MANAGEMENT PLAN.—Not later than 2 years after the date on
which the land is acquired, the Secretary of the Interior shall update
the management plan for the San Pedro Riparian National Conserva-
tion Area to reflect the management requirements of the acquired land.

(B) DRIPPING SPRINGS.—Land acquired by the Secretary of the Interior
under subsection (a)(2)(B) shall be managed in accordance with the Federal
Land Policy and Management Act of 1976 (43 U.S.C. 1701 et seq.) and ap-
plicable land use plans.

(C) LAS CIENEGAS NATIONAL CONSERVATION AREA.—Land acquired by the
Secretary of the Interior under subsection (a)(2)(C) shall be added to, and
administered as part of, the Las Cienegas National Conservation Area in
accordance with the laws (including regulations) applicable to the Conserva-
tion Area.

(c) SURRENDER OF RIGHTS.—In addition to the conveyance of the non-Federal land
conveyed to the United States under this Act, and as a condition of the land ex-
change, Resolution Copper shall surrender to the United States, without compensa-
tion, the rights held by Resolution Copper under the mining laws and other laws
of the United States to commercially extract minerals under—

(1) Apache Leap; and
(2) the property described in subsection (a)(1)(E) (commonly known as “The
Pond”).

SEC. 5. RECREATIONAL ACCESS AND IMPROVEMENTS.

(a) RECREATIONAL ACCESS AND FACILITIES.—

(1) IN GENERAL.—As a condition of the land exchange under this Act, Resolu-
tion Copper shall pay to the Secretary $1,250,000, to improve access and facili-
ties for dispersed recreation and other outdoor recreational activities as pro-
vided in paragraph (2).

(2) USE OF AMOUNTS.—The Secretary shall use the amount paid in accordance
with paragraph (1), without further appropriation, to construct or improve road
access, turnouts, trails, parking areas, or facilities for dispersed recreation and
other outdoor recreational activities as the Secretary determines to be appro-
priate.

(3) PREFERRED LOCATIONS.—To the maximum extent practicable, the funds
made available under this subsection shall be used by the Secretary on national
forest land—

(A) in the general area north of Arizona State Highway 60; or
(B) in the general area along Arizona State Highway 177.
(b) DETERMINATION OF VALUE.—Amounts paid by Resolution Copper under this
section shall not be considered in determining the value of the Federal and non-Fed-
eral land under section 3(f).

SEC. 6. VALUE ADJUSTMENT PAYMENT TO UNITED STATES.

(a) ANNUAL PRODUCTION REPORTING.—

(1) IN GENERAL.—As a condition of the exchange, beginning on February 15
of the first calendar year beginning after the date of commencement of produc-
tion of valuable locatable minerals in commercial quantities from the Federal
land conveyed to Resolution Copper under section 3, and annually thereafter,
Resolution Copper shall file with the Secretary of the Interior a report indi-
cating the quantity of locatable minerals produced in commercial quantities
from the Federal land during the preceding calendar year.
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(2) REPORT CONTENTS.—The reports under paragraph (1) shall comply with
any recordkeeping and reporting requirements prescribed by the Secretary or
required by applicable Federal laws in effect at the time of production.

(b) PAYMENT ON PRODUCTION.—If the cumulative production of valuable locatable
minerals produced in commercial quantities from the Federal land conveyed to Reso-
lution Copper under section 3 exceeds the quantity of production of locatable min-
erals from the Federal land used in the income capitalization approach analysis pre-
pared under section 3(e)(3), Resolution Copper shall pay to the United States, by
not later than March 15 of each applicable calendar year, a value adjustment pay-
ment for the quantity of excess production at the same rate assumed for the income
capitalization approach analysis prepared under section 3(e)(3).

(c) STATE LAW UNAFFECTED.—Nothing in this section modifies, expands, dimin-
ishes, amends, or otherwise affects any State law relating to the imposition, applica-
tion, timing, or collection of a State excise or severance tax.

(d) USE OF FUNDS.—The funds paid to the United States under this section shall
be deposited in the fund established under Public Law 90-171 (commonly known
as the “Sisk Act”) (16 U.S.C. 484a) and shall be made available to the Secretary,
without further appropriation, for the acquisition of land for addition to the Na-
tional Forest System in the State.

SEC. 7. WITHDRAWAL.

Subject to valid existing rights, Apache Leap and any and acquired by the United
States under this Act is withdrawn from all forms of—
(1) entry, appropriation, or disposal under the public land laws;
(2) location, entry, and patent under the mining laws; and
(3) disposition under the mineral leasing, mineral materials, and geothermal
leasing laws.

SEC. 8. APACHE LEAP.

(a) MANAGEMENT.—

(1) IN GENERAL.—The Secretary shall manage Apache Leap to preserve the
natural character of Apache Leap and to protect archeological and cultural re-
sources located on Apache Leap.

(2) SPECIAL USE PERMITS.—The Secretary may issue to Resolution Copper spe-
cial use permits allowing Resolution Copper to carry out underground activities
(other than the commercial extraction of minerals) under the surface of Apache
Leap that the Secretary determines would not disturb the surface of the land,
subject to any terms and conditions that the Secretary may require.

(3) FENCES; SIGNAGE.—The Secretary may allow use of the surface of Apache
Leap for installation of fences, signs, or other measures necessary to protect the
health and safety of the public, protect resources located on Apache Leap, or
to ensure that activities conducted under paragraph (2) do not affect the surface
of Apache Leap.

(b) PLAN.—

(1) IN GENERAL.—Not later than 3 years after the date of enactment of this
Act, the Secretary, in consultation with applicable Indian tribes, the Town, Res-
olution Copper, and other interested members of the public, shall prepare a
management plan for Apache Leap.

(2) CONSIDERATIONS.—In preparing the plan under paragraph (1), the Sec-
retary shall consider whether additional measures are necessary to—

(A) protect the cultural, archaeological, or historical resources of Apache
Leap, including permanent or seasonal closures of all or a portion of Apache
Leap; and

(B) provide access for recreation.

SEC. 9. CONVEYANCES TO TOWN OF SUPERIOR, ARIZONA.

(a) CONVEYANCES.—
(1) IN GENERAL.—On request from the Town and subject to the provisions of
this section, the Secretary shall convey to the Town the following:

(A) Approximately 30 acres of land as depicted on the map entitled
“Southeast Arizona Land Exchange and Conservation Act of 2009—Federal
Parcel—Fairview Cemetery” and dated January 2009.

(B) The reversionary interest and any reserved mineral interest of the
United States in the approximately 265 acre of land located in Pinal Coun-
ty, Arizona, as depicted on the map entitled “Southeast Arizona Land Ex-
change and Conservation Act of 2009—Federal Reversionary Interest—Su-
perior Airport” and dated January 2009.

(C) The approximately 250 acres of land located in Pinal County, Arizona,
as depicted on the map entitled “Southeast Arizona Land Exchange and
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Conservation Act of 2009—Federal Parcel—Superior Airport Contiguous
Parcels” and dated January 2009.

(b) PAYMENT.—

(1) IN GENERAL.—The Town shall pay to the Secretary the fair market value
for each parcel of land or interest in land acquired under this section, as deter-
mined by appraisals conducted in accordance with section 3(e).

(2) REDUCTION.—If the final appraised value of the non-Federal land exceeds
the value of the Federal land under section 3—

(A) the obligation of the Town to pay the United States shall be reduced
by an amount not to exceed the excess value of the non-Federal land con-
veyed to the United States; and

(B) the amount donated by Resolution Copper to the United States shall
be reduced accordingly.

(e) SISK ACT.—Any payment received by the Secretary from the Town under this
section shall be deposited in the fund established under Public Law 90-171 (com-
monly known as the “Sisk Act”) (16 U.S.C. 484a) and shall be made available to
the Secretary, without further appropriation, for the acquisition of land for addition
to he National Forest System in the State.

(d) TERMS AND CONDITIONS.—The conveyances (under this section shall be subject
to such terms and conditions as the Secretary may require.

PURPOSE

The purpose of S. 409, as ordered reported, is to authorize a land
exchange in southeastern Arizona between Resolution Copper, the
Secretary of Agriculture, and the Secretary of the Interior under
which Resolution Copper would acquire National Forest lands nec-
essary to allow it to develop a large copper mine and the United
States would acquire other lands in Arizona with important scenic,
conservation, and recreational values.

BACKGROUND AND NEED

Resolution Copper Mining LLC (Resolution Copper) is a sub-
sidiary of Rio Tinto and BHP-Billiton. The company owns land and
holds mining claims near the Town of Superior, in southeastern Ar-
izona. In the late 1990s, Resolution Copper’'s exploratory activities
revealed the existence of a very large copper deposit, located be-
tween 4,500 to 7,000 feet below the surface. It has indicated that
if further exploration indicates the mine is feasible, it would de-
velop a large underground mine, using block caving techniques.
Under this method, the mine would be developed through tunnels
extending deep underground, where the ore would be extracted and
removed. The company anticipates that it would remove the ore
through other underground tunnels to an existing open pit mine in
the area, where it would be processed.

The Oak Flat Campground, part of the Tonto National Forest, is
located in the center of Resolution Copper’s land holdings and min-
ing claims. Approximately 760 acres of National Forest lands in
and around the Oak Flat Campground were withdrawn from the
mining laws in 1955. See Public Land Order 1229 (Sept. 27, 1955);
20 Fed. Reg. 7336-37 (Oct. 1, 1955). Resolution Copper has pro-
posed a land exchange to allow it to acquire the campground and
adjacent withdrawn National Forest lands so that it can proceed
with development of the mine. In exchange, the company has ac-
quired several environmentally important parcels in the State,
which it would convey to the Forest Service or the Bureau of Land
Management.

Enactment of the land exchange would allow the company to de-
velop the mine, while adding other important lands to Federal
management. Resolution Copper estimates that the total economic
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impact of the mine over its projected 66-year life will exceed $46
billion, and the mine could provide up to one-quarter of the nation’s
estimated annual copper needs.

The lands to be acquired by the United States under the ex-
change would be added to other areas managed by the Forest Serv-
ice or the Bureau of Land Management in the State. Included with-
in these parcels are seven miles of riparian land along the San
Pedro River that would be added to the San Pedro Riparian Na-
tional Conservation Area, and over 950 acres of grasslands within
the Las Cienegas National Conservation Area.

LEGISLATIVE HISTORY

S. 409 was introduced by Senators Kyl and McCain on February
11, 2009. The Subcommittee on Public Lands and Forests held a
hearing on S. 409 on June 17, 2009 (S. Hrg. 111-65).

Similar legislation, S. 3157, was introduced in the 110th Con-
gress by Senator Kyl on June 18, 2008. The Subcommittee on Pub-
lic Lands and Forests held a hearing on S. 3157 on July 7, 2008
(S. Hrg. 110-572).

Senators Kyl and McCain also introduced similar bills in the
109th Congress, S. 1122 and S. 2466, and the Subcommittee on
Public Lands and Forests held a hearing on S. 2466 on May 24,
2006 (S. Hrg. 109-582).

None of the previous bills were reported by the Committee.

At its business meeting on December 16, 2009, the Committee on
Energy and Natural Resources ordered S. 409 favorably reported
with an amendment in the nature of a substitute.

COMMITTEE RECOMMENDATION

The Committee on Energy and Natural Resources, in open busi-
ness session on December 16, 2009, by a voice vote of a quorum
present, recommends that the Senate pass S. 409, if amended as
described herein.

COMMITTEE AMENDMENT

During its consideration of S. 409, the Committee adopted an
amendment in the nature of a substitute. Except as specifically
provided, the committee amendment requires the Secretary of Agri-
culture to consider the exchange in accordance with section 206 of
the Federal Land Policy and Management Act of 1976 (FLPMA),
the National Environmental Policy Act of 1969 (NEPA), and other
applicable laws. Under the process set forth in the committee
amendment, the Secretary is required to complete any required en-
vironmental or other analyses following Resolution Copper’s sub-
mission of a mining plan of operations to the Secretary. The land
exchange could proceed if the Secretary determines, following the
analysis, that the exchange is in the public interest.

The amendment includes additional provisions to protect the cul-
turally and historically significant Apache Leap site, located adja-
cent to the proposed mine, and requires the Secretary to engage in
government-to-government consultation with affected Indian tribes
prior to making a determination whether the exchange is in the
public interest.
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The amendment also requires that any cash proceeds from the
exchange be deposited in the Sisk Act Fund, which is used to ac-
quire additional National Forest lands in Arizona, reflecting that
the underlying Federal lands to be conveyed are National Forest
lands.

The amendment is explained in detail in the section-by-section
analysis, below.

SECTION-BY-SECTION ANALYSIS

Section 1 contains the short title, the “Southeast Arizona Land
Exchange and Conservation Act of 2009".

Section 2 defines key terms used in the bill. In particular, the
term “Federal land” means the approximately 2,406 acres of Forest
Service land that would be conveyed to Resolution Copper under
the exchange, and the term “non-Federal land” means the approxi-
mately 5,346 acres of land owned by Resolution Copper in nine dis-
tinct parcels that would be conveyed to the United States for man-
agement by the Forest Service or the Bureau of Land Management.

Section 3 describes the terms of the land exchange.

Subsection (a) provides that, subject to the provisions of this Act,
if Resolution Copper offers to convey to the United States all right,
title, and interest to the lands owned by Resolution Copper and
proposed for exchange, the Secretary of Agriculture is to convey the
Federal lands as depicted on the referenced map. The principal re-
quirements for the land exchange are found in: subsection (b), re-
quiring compliance with applicable laws, including FLPMA and
NEPA; subsection (c), requiring title to any land conveyed by Reso-
lution Copper to be in a form acceptable to the Secretary and sub-
jecting the exchange to any terms and conditions the Secretary or
the Secretary of the Interior may require; subsection (f), requiring
that the values of the lands to be exchanged be equal; and section
206(a) of FLPMA, requiring that the Secretary determine whether
the land exchange is in the public interest.

Subsection (b)(1) requires the Secretary of Agriculture (Sec-
retary) to carry out the land exchange, except as otherwise pro-
vided in this Act, in accordance with section 206 of FLPMA and
other applicable laws, including NEPA.

Paragraph (2) states that to the maximum extent practicable
under NEPA and Council on Environmental Quality regulations,
the Secretary, in consultation with the Secretary of the Interior,
shall prepare a single environmental review document, which shall
be used as the basis for all decisions under Federal law related to
the land exchange and connected agency decisions related to the
proposed mine on the Federal land to be conveyed to Resolution
Copper. The paragraph clarifies that the Secretary is not precluded
from using separate environmental review documents.

Subsection (c)(1) provides that title to any land conveyed by Res-
olution Copper to the United States shall be in a form that is ac-
ceptable to the Secretary, for lands to be conveyed to the Forest
Service, and the Secretary of the Interior, for lands to be conveyed
to the Bureau of Land Management.

Paragraph (2) states the land exchange shall be subject to such
terms and conditions as the Secretary and the Secretary of the In-
terior may require. The substitute amendment does not include
specific language requiring Resolution Copper to make confidential
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information available to the United States necessary for the prepa-
ration of a mineral report and proper valuation of the Federal land
to be conveyed, but the Committee expects that the Secretaries can
include such requirements as part of the terms and conditions they
may impose.

Subsection (d) requires the Secretary to engage in government-
to-government consultation with affected Indian tribes concerning
issues relating to the exchange prior to making a determination as
to whether the exchange is in the public interest.

Subsection (e) describes the process for appraising the lands to
be exchanged.

Paragraph (1) requires the Secretary and Resolution Copper, as
soon as practicable after the date of enactment, to select an ap-
praiser.

Paragraph (2) requires the appraisals to be conducted in accord-
ance with nationally recognized appraisal standards, including the
Uniform Appraisal Standards for Federal Land Acquisitions and
the Uniform Standards of Professional Appraisal Practice, except
that after the final appraised value is determined and approved by
the Secretary, the Secretary is not required to update the final ap-
praised value for 3 years (although the Secretary is not precluded
from requiring a reappraisal or update of any appraisal). The para-
graph also clarifies that any improvements made by Resolution
Copper on the Federal land prior to entering into an exchange
agreement shall not be included in the appraised value of the Fed-
eral land.

Paragraph (3) directs the appraiser to prepare a detailed income
capitalization approach analysis of the market value of the Federal
land, even if that analysis is not the appraisal approach relied on
by the appraiser to determine the market value of the Federal
land. The income capitalization approach analysis, which is com-
monly used in valuing mineral properties, is required for the pur-
pose of calculating future value adjustment payments to the United
States in accordance with section 6. The income capitalization ap-
proach analysis is required to be included in the final appraisal re-
port of the Federal land.

Subsection (f)(1) requires that the value of the Federal land and
the non-Federal land to be exchanged under this Act must be equal
or otherwise equalized in accordance with this subsection.

Paragraph (2) provides that if the final appraised value of the
Federal land exceeds the value of the non-Federal land, then Reso-
lution Copper shall convey additional non-Federal lands to the Sec-
retary or the Secretary of the Interior (subject to their approval),
or make a cash equalization payment, or any combination of the
two. Notwithstanding section 206(b) of FLPMA, the Secretary may
accept a cash equalization payment in excess of 25 percent of the
total value of the lands or interests conveyed. Any cash payments
received by the United States are to be deposited into the Sisk Act
Fund and used, without further appropriation, to acquire addi-
tional lands for addition to the National Forest System in the
State.

Paragraph (3) provides that if the final appraised value of the
non-Federal land exceeds the value of the Federal land, the United
States shall not be required to make a cash equalization payment
to Resolution Copper, and that the excess value shall be considered
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to be a donation by Resolution Copper to the United States. If the
United States makes land conveyances to the Town of Superior, Ar-
izona, as provided in section 9, the Town’s obligation to pay fair
market value for the conveyed lands is reduced by the excess value,
and Resolution Copper’s donation is reduced accordingly.

Subsection (g) addresses mineral exploration issues within the
Oak Flat Withdrawal Area, which is part of the Federal land pro-
posed for conveyance to Resolution Copper, and which is presently
withdrawn from operation of the public land and mining laws.

Paragraph (1) provides that notwithstanding the existing with-
drawal, the Secretary may authorize Resolution Copper to carry
out mineral exploration activities under the Oak Flat Withdrawal
Area (which is identified on a referenced map) so long as those ac-
tivities would not disturb the surface of the area. In addition, the
Secretary may allow surface activities to be conducted within the
withdrawal area from a single exploratory drill pad, although the
pad may not be located within the Oak Flat Campground.

Paragraph (2) states that any activities undertaken in accord-
ance with subsection (g) are subject to any terms and conditions
that the Secretary may require.

Paragraph (3) provides that the authority to undertake mineral
exploration activities under subsection (g) expires when the land is
conveyed to Resolution Copper or 3 years after the date the special
use permit authorizing mineral exploration activities is issued,
whichever is earlier.

Subsection (h) requires Resolution Copper to pay, without com-
pensation and as a condition of the land exchange, any costs that
are associated with the land exchange and agreed to by the Sec-
retary.

Subsection (i)(1) states that it is the intent of Congress that the
Secretary complete any necessary environmental reviews and de-
termine whether it is in the public interest to proceed with the
land exchange not later than 3 years after the date Resolution Cop-
per submits a mining plan of operation to the Secretary.

Section 4 describes the nine parcels of land that would be con-
veyed by Resolution Copper to the United States under the ex-
change.

Subsection (a) describes six parcels, totaling approximately 1,196
acres, that would be conveyed to the Forest Service. The 110-acre
parcel described as “Apache Leap—South End” is conveyed subject
to the retained right of Resolution Copper to conduct underground
activities that do not involve commercial mineral extraction under
Apache Leap, and which the Secretary determines would not dis-
turb the surface of Apache Leap.

The remaining three parcels, totaling approximately 4,150 acres,
would be conveyed to the Secretary of the Interior, to be adminis-
tered by the Bureau of Land Management as part of the San Pedro
Riparian National Conservation Area or Las Cienegas National
Conservation Area, both of which are located in southern Arizona.

Subsection (b) describes how the specific parcels are to be admin-
istered by the Secretary or the Secretary of the Interior.

Subsection (c) requires, as a condition of the land exchange, that
Resolution Copper shall surrender to the United States, without
compensation, the company’s rights to commercially extract min-
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erals under Apache Leap, and the property described in subsection
(a)(1)(E), known as “The Pond”.

Section 5 addresses issues relating to recreational access and
recreation-related improvements.

Subsection (a) requires that as a condition of the land exchange,
Resolution Copper pay to the Secretary $1.25 million to improve ac-
cess and facilities for dispersed recreation and other outdoor rec-
reational activities, including road access, turnouts, trails, parking
areas, or facilities for dispersed recreation and other outdoor rec-
reational activities. To the maximum extent practicable, the funds
are to be used on National Forest land in the general area north
of Arizona State Highway 60 or in the general area along Arizona
State Highway 177.

Subsection (b) provides that the amount paid by Resolution Cop-
per under this section is not to be considered in determining the
value of the Federal and non-Federal land.

Section 6 describes a potential future value adjustment payment
to be made by Resolution Copper to the United States.

Subsection (a) provides that as a condition of the land exchange,
beginning on the first year after the date production of valuable
locatable minerals in commercial quantities from the Federal land
conveyed to Resolution Copper begins, and annually thereafter, the
company is required to file a report with the Secretary of the Inte-
rior indicating the quantity of locatable minerals produced in com-
mercial quantities from the land during the preceding calendar
year.

Subsection (b) states that if the cumulative production of valu-
able locatable minerals produced in commercial quantities from the
Federal land conveyed to Resolution Copper exceeds the quantity
of minerals assumed in the income capitalization approach analysis
prepared under section 3(e)(3), the company shall pay to the United
States each year a value adjustment payment for the quantity of
excess production at the same rate assumed for the analysis.

Subsection (c) clarifies that nothing in this section modifies or
otherwise affects any State law relating to the imposition, applica-
tion, timing, or collection of a State excise or severance tax.

Subsection (d) provides that the funds are to be deposited into
the Sisk Act Fund and used, without further appropriation, to ac-
quire additional lands for addition to the National Forest System
in Arizona.

Section 7 withdraws, subject to valid existing rights, Apache
Leap and any land acquired by the United States under this Act
from the public land laws, the mining laws, and the mineral leas-
ing, mineral materials, and geothermal leasing laws.

Section 8 pertains to the management of the area known as
Apache Leap.

Subsection (a) directs the Secretary to manage Apache Leap to
preserve its natural character and to protect the archeological and
cultural resources located on Apache Leap. The Secretary may
issue special use permits to Resolution Copper to allow the com-
pany to carry out underground activities (other than the commer-
cial extraction of minerals) under the surface of Apache Leap that
the Secretary determines would not disturb the surface of Apache
Leap, and subject to any terms and conditions that the Secretary
may require. The Secretary may also allow the installation of
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fences or signs necessary to protect public health and safety, or to
ensure that any underground activities do not affect the surface of
Apache Leap.

Subsection (b) requires the Secretary to prepare a management
plan for Apache Leap within 3 years after the date of enactment.
The plan is to be prepared in consultation with affected Indian
tribes, the Town of Superior, Resolution Copper, and other inter-
ested members of the public, and is to consider whether additional
measures are necessary to protect the cultural, archeological, and
historical resources of Apache Leap and provide access for recre-
ation.

Section 9 authorizes conveyances of land to the Town of Superior,
Arizona.

Subsection (a) provides that on request from the town, the Sec-
retary is to convey the three referenced parcels to the town, total-
ing approximately 545 acres. The parcels include a cemetery site,
a reversionary interest in land used for the Superior airport, and
land adjacent to the airport.

Subsection (b) requires the town to pay the Secretary the fair
market value for each parcel of land acquired, as determined by ap-
praisals conducted in accordance with this Act.

Subsection (¢) provides that the funds are to be deposited into
the Sisk Act Fund and used, without further appropriation, to ac-
quire additional lands for addition to the National Forest System
in Arizona.

Subsection (d) states that the conveyances are subject to any
terms and conditions that the Secretary may require.

COST AND BUDGETARY CONSIDERATIONS

The following estimate of costs of this measure has been provided
by the Congressional Budget Office:

S. 409—Southeast Arizona Land Exchange and Conservation Act of
2009

S. 409 would authorize a land exchange in Arizona between the
federal government and a mining company. Based on information
provided by the affected agencies, CBO estimates that discre-
tionary costs to implement the bill would be less than $500,000 an-
nually. That spending would be subject to the availability of appro-
priated funds. Those costs would involve preparing environmental
assessments, surveys, and management plans to facilitate the ex-
change and administer new lands and agreements. Enacting the
bill would have no significant net effect on direct spending and no
effect on revenues.

The Statutory Pay-As-You-Go Act of 2010 establishes budget re-
porting and enforcement procedures for legislation affecting direct
spending or revenues. CBO estimates that enacting S. 409 could af-
fect direct spending, but the net effects would be negligible for each
year.

The bill contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act and would
impose no costs on state, local, or tribal governments.
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Federal Land Exchange with Resolution Copper LLC

Under S. 409, the Forest Service would convey about 2,400 acres
of land in Southeast Arizona to Resolution Copper Mining LLC in
exchange for company land of an equivalent value. Of the company
land, about 1,200 acres would become part of the National Forest
System, while about 4,200 acres would be administered as con-
servation areas by the Bureau of Land Management.

If the federal property sought by Resolution Copper is appraised
at more than the value of the property that the company offers for
exchange, the company could donate additional land or make a
cash payment to the United States. If the company’s property is ap-
praised for more than the federal acreage, the difference in value
would be considered to be a donation to the federal government.
Any cash payment received by the Forest Service would be avail-
able to the agency to acquire other lands in the state.

As a condition of the exchange, Resolution Copper would be re-
quired to pay the Forest Service $1.25 million. The agency would
use that amount, without further appropriation, to improve recre-
ation facilities in the area. Finally, after completion of the ex-
change, Resolution Copper would have to pay the federal govern-
ment a portion of any future income earned on the former federal
property if the company determines that the actual cumulative pro-
duction of minerals located on that property exceeds the value of
the estimated production used in the original appraisal process.

The bill's effect on annual offsetting receipts (a credit against di-
rect spending) is uncertain and would depend on the outcome of a
formal appraisal to be conducted in the next year. That process will
determine the relative value of the properties affected by the ex-
change, including the value of mineral deposits that underlie the
federal land and presumably would be developed by Resolution
Copper in the future. Under the terms of the exchange, the Forest
Service would receive and spend $1.25 million, probably within the
next year. In addition, the federal government could receive cash
payments either as a lump sum in the next year or two or annually
beginning after several years (when Resolution Copper begins to
develop its new mineral resources). Such payments, could total mil-
lions of dollars and would be spent by the Forest Service (without
further appropriation) to purchase other lands within Arizona.

Sale of Federal Property to Superior, Arizona

Finally, section 9 of the bill would direct the Forest Service to
sell certain property to the town of Superior, Arizona. Proceeds
from the sale would be available without further appropriation for
the purchase of land in the state. CBO estimates that the sale of
property to Superior, Arizona, and use of the proceeds for land pur-
chases would have no net effect on the federal budget.

The CBO staff contact for this estimate is Deborah Reis. The es-
timate was approved by Theresa Gullo, Deputy Assistant Director
for Budget Analysis.

REGULATORY IMPACT EVALUATION

In compliance with paragraph 11(b) of rule XXVI of the Standing
Rules of the Senate, the Committee makes the following evaluation
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of the regulatory impact which would be incurred in carrying out
S. 409.

The bill is not a regulatory measure in the sense of imposing
Government-established standards or significant economic respon-
sibilities on private individuals and businesses.

No personal information would be collected in administering the
program. Therefore, there would be no impact on personal privacy.

Little, if any, additional paperwork would result from the enact-
ment of S. 409, as ordered reported.

CONGRESSIONALLY DIRECTED SPENDING

S. 409, as reported, does not contain any congressionally directed
spending items, limited tax benefits, or limited tariff benefits as de-
fined in rule XLIV of the Standing Rules of the Senate.

EXECUTIVE COMMUNICATIONS

The testimony provided by the Department of Agriculture and
the Department of the Interior at the June 17, 2009, Subcommittee
hearing on S. 409 follows:

STATEMENT OF JOEL HOLTROP, DEPUTY CHIEF, NATIONAL
FOREST SYSTEM, FOREST SERVICE, DEPARTMENT OF AGRI-
CULTURE

Mr. Chairman and members of the Subcommittee, thank
you for the opportunity to appear before you today to pro-
vide the Department of Agriculture’s views on two bills
that would legislate land transactions: S. 409, would pro-
vide for an exchange of federal land containing a proposed
copper mine for non-federal land containing riparian areas
in Arizona and S. 1139, would convey an administrative
site in Wallowa, Oregon. We defer to the Department of
the Interior on provisions relating to lands to be managed
by the BLM.

S. 409—RESOLUTION COPPER EXCHANGE

S. 409 is a complex bill that directs the Secretary of Ag-
riculture to convey to Resolution Copper Mining, LLC
(Resolution Copper), lands on the Tonto National Forest if
certain conditions are met. The federal lands to be ex-
changed may contain a sizeable copper ore body and are
adjoining an existing copper mine. In exchange the bill
provides the Forest Service certain lands in the state of
Arizona. The Department has not completed its analysis of
this complex bill and the Administration will provide its
views and concerns to the Committee upon completion of
this work. Nevertheless, there are still a number of pre-
liminary concerns with the bill as introduced.

The bill requires the agency to conduct an environ-
mental impact statement after the agency no longer owns
the property on which the mine would be located. The pur-
pose of the National Environmental Policy Act (NEPA) is
to inform the decision maker about potential impacts prior
to making a decision. Given the current language, we
would assume that we would only be analyzing impacts
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from mining activities on the surrounding National Forest
land, not the land to be conveyed. Consistent with Admin-
istration policy, NEPA should be done before moving for-
ward on the land exchange.

The bill proposes to use any cash equalization payment
for multiple purposes including management. Any equali-
zation payment by the exchange proponent should be de-
posited into the Federal Land Disposal Account.

The bill proposes that Resolution Copper replace the
Oak Flat Campground. We have been unable to locate a
suitable replacement site for a campground in the vicinity.
Funding provided in the bill to replace the campground
provided to the Tonto National Forest should instead ad-
dress deferred maintenance needs of existing recreation fa-
cilities.

The bill directs Resolution Copper to convey a parcel of
land known as “the Pond parcel.” We are concerned about
recreation related liability issues, access, and facilities
needed to manage this parcel. A public interest determina-
tion analysis under NEPA should be required and provide
the basis for determining whether to proceed with the con-
veyance.

We understand there are concerns about management of
the Apache Leap area and in addition, the acreage that
would be added to this area. We are concerned about add-
ing another planning process as prescribed in the bill be-
cause it is duplicative of an ongoing Tonto National Forest
Planning process which can analyze and provide for, if nec-
essary and appropriate, a special management area.

Many of the lands to be exchanged in the bill hold sig-
nificant cultural value to Indian Tribes. In particular, the
Apache Leap area, the Oak Flat Campground, and Devil’s
Canyon are culturally significant to the San Carlos Apache
Tribe and the Fort McDowell Yavapai Nation. There are
also other neighboring Tribes with cultural interests in the
area. We will continue to work with these Tribes as we
move forward with the analysis.

The bill states that Resolution Copper will surrender the
right to commercially extract minerals under Apache Leap
“or” the Pond parcel but not both. This language should be
clarified by changing the word “or” to “and.”

The bill would provide that it is the sense of Congress
that the exchange to be completed in one year. We appre-
ciate the sponsors’ interest in expediting this project. How-
ever, if an environmental impact statement is required on
the mining operation on the parcel to be conveyed, prior to
conveyance, we will most likely exceed this time frame. We
anticipate that there will be considerable concern with any
decision and there is a likelihood of administrative appeal
and litigation.

* * * * * * *

This concludes my statement and | would be happy to
answer any questions you may have.
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STATEMENT OF NED FARQUHAR, DEPUTY ASSISTANT SEC-
RETARY, LAND & MINERALS MANAGEMENT, DEPARTMENT
OF THE INTERIOR

Thank you for the opportunity to testify on S. 409, the
Southeast Arizona Land Exchange and Conservation Act.
The legislation provides for the exchange of a 2,406-acre
parcel of Forest Service-managed land to a private com-
pany in exchange for a number of parcels within the State
of Arizona for management by the Forest Service and the
Bureau of Land Management (BLM). Three of the private
parcels are identified for transfer to the Secretary of the
Interior. In general, the Department of the Interior (DOI)
defers to the United States Forest Service on the issues di-
rectly related to Forest Service lands and associated valu-
ation issues. It is our understanding that the intent of the
legislation is to facilitate an exchange of land with Resolu-
tion Copper Mining, LLC. Resolution Copper has indicated
its intention to develop a copper mine near Superior, Ari-
zona, and wishes to acquire the 2,406-acre Forest Service
parcel overlying the copper deposit as well as the Federal
subsurface rights. The Administration may have additional
concerns as it works through the analysis of the bill.

CONVEYANCE OF PARCELS TO THE BUREAU OF LAND
MANAGEMENT

We note that while the bill states that three parcels are
to be conveyed to the Secretary of the Interior, it is our un-
derstanding that the intention of the sponsors is for the
parcels to be under the administrative jurisdiction of the
BLM. We have prepared maps at the request of Senator
Kyl's office depicting these parcels and our testimony re-
flects the information on those maps dated June 3, 2009.
We have recently discovered some inconsistencies in our
mapping data. The parcels identified are:

e 3,073 acres along the Lower San Pedro River near
Mammoth, Arizona;

e 160 acres within the Dripping Springs area near
Kearny, Arizona; and

e The 956 acre Appleton Ranch parcel adjacent to
the Las Cienegas National Conservation Area near
Sonoita, Arizona.

The lower San Pedro parcel is east of the town of Mam-
moth, Arizona, and straddles the San Pedro River. The ac-
quisition of these lands would enhance key migratory bird
habitat along the San Pedro River. S. 409 directs the BLM
to manage the lower San Pedro parcel as part of the exist-
ing San Pedro Riparian National Conservation Area (NCA)
designated by Public Law 100-696. The lower San Pedro
parcel lies along the same riparian corridor as the San
Pedro NCA, but is at least 60 miles downstream (north) of
the existing NCA, and has substantially different resource
issues and needs.

The legislation also proposes to transfer 160 acres in the
Dripping Springs area northeast of Hayden to the BLM.
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This private parcel is an inholding within a larger block of
public lands and has important resource values, including
sensitive Desert Tortoise habitat.

Finally, the bill provides for the transfer to the BLM of
the 956-acre Appleton Ranch parcel on the southern end of
the BLM's Las Cienegas NCA. These lands lie within the
“Sonoita Valley Acquisition Planning District” established
by Public Law 106-538, which designated the Las
Cienegas NCA. That law directs the Department of the In-
terior to acquire lands from willing sellers within the plan-
ning district for inclusion in the NCA to further protect
the important resource values for which the NCA was des-
iggated. These lands are part of a significant wildlife cor-
ridor.

ADDITIONAL DEPARTMENT OF THE INTERIOR CONCERNS

There are several additional issues of concern to the De-
partment. Among these are the timing of the exchange, ap-
praisal provisions, withdrawal language, the equalization
of values provisions and Tribal consultations.

Section 5 of the legislation expresses the sense of the
Congress that the exchange be completed within one year.
Based on our experience with exchanges, we believe this is
not sufficient time for the completion of and review of a
necessary environmental documents, mineral report, com-
pletion and review of the appraisals, and final verification
and preparation of title documents. We are also concerned
that one year may not be enough time to complete analysis
of any historic and sacred sites in the exchange area as re-
quired by the Native American Graves Protection Act and
the National Historic Preservation Act. While this provi-
sion is not binding, we believe it is unrealistic to expect
this to be completed in less than two to three years.

Preparation of a mineral report is a crucial first step to-
ward an appraisal of the Federal parcel because the report
provides important information for an appraisal where the
property includes a Federal mineral deposit. Accordingly,
adequate information for the mineral report is essential,
particularly in the context of this exchange where the pro-
posed mining operation is unique in size and scope. The
bill does not address confidential access for exploration
and development data and company analyses on the min-
eral deposits underlying the Federal land in order to en-
sure a timely and accurate appraisal.

The withdrawal language in section 9(d) is not standard
and may not provide the intended protection for the lands
acquired by both the Secretary of the Interior and Agri-
culture.

Section 4(e) provides for an equalization of values if the
land values are disparate. We support 4(e)(1) directing any
equalization payment by the exchange proponent be depos-
ited into the Federal Land Disposal Account established
under the Federal Land Transaction Facilitation Act
(FLTFA; Public Law 106-248). Funds in that account are
used for the acquisition of environmentally sensitive lands
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within Forest Service, BLM, National Park Service, and
Fish & Wildlife Service units. We have concerns with the
geographic scope of section 4(e)(1)(A), and wish to broaden
the area where land acquisitions could occur using pro-
ceeds from the land equalization. The funds could then be
used in a manner consistent with other FLTFA acquisi-
tions.

However, section 4(e)(1)(B) provides for the use of these
funds for management activities. We oppose this provision
and recommend that subsection (B) be deleted. Because
the deposited funds are a result of the exchange of lands
out of Federal ownership, these funds should be available
to acquire highly sensitive conservation lands consistent
with the intent of FLTFA.

S. 409 includes a provision in Section 12 that would re-
quire a payment to the United States should the cumu-
lative production of locatable minerals exceed the projected
production used in the appraisal required by section
7(a)(4)(D). This provision recognizes that an accurate pro-
jection of future production as part of the appraisal process
will be difficult to develop, and provides a mechanism for
additional payments to the United States should the ac-
tual production exceed the projected production. This pro-
vision needs clarification.

Finally, rather than creating a new fund in the U.S.
Treasury as envisioned under section 12(d), the Depart-
ment recommends the receipts be placed in the Federal
Land Disposal Account consistent with the provisions of
section 4(e)(1)(A) of S. 409. Because these funds are to
compensate for a possible initial inadvertent under-ap-
praisal of land values, it is appropriate that the value
when captured be used in the same manner as if it had
been included in the initial appraisal.

Many of the lands to be exchanged in the bill hold sig-
nificant cultural value to Indian Tribes. In particular, the
Apache Leap area, the Oak Flat Campground, and Devil's
Canyon are culturally significant to the San Carlos Apache
Tribe and the Fort McDowell Yavapai Nation. There are
also other neighboring Tribes with cultural interests in the
area.

CONCLUSION

Thank you for the opportunity to testify. The exchange
proposed in S. 409 is complex and the Administration is
continuing its analysis of the bill to assure that the Fed-
eral government’'s interest is appropriately protected in
any final legislation.

CHANGES IN EXISTING LAW

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, the Committee notes that no changes in exist-
ing law are made by the bill S. 409 as ordered reported.

fi




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialUnicodeMS
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata pogodnih za pouzdani prikaz i ispis poslovnih dokumenata koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [612.000 792.000]
>> setpagedevice


