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The Committee on Finance, having considered an original bill, S.
1796, to provide affordable, quality health care for all Americans
and reduce the growth in health care spending, and for other pur-
poses, reports favorably thereon and recommends that the bill do
pass.

I. BACKGROUND AND NEED FOR LEGISLATION

The U.S. health system is in crisis. In 2008, over 46 million
Americans were uninsured and millions more have lost their health
coverage as a result of the recent economic downturn. Another 25
million people are underinsured, with coverage that is insufficient
to protect against the cost of a major illness. The rising cost of
health care outpaces wages by a factor of five to one, placing an
ever greater strain on family, business, and government budgets.

Improving the health system is one of the most important chal-
lenges we face as a nation, and the inability to achieve comprehen-
sive health reform will undermine any efforts to secure a full and
lasting economic recovery. Health reform is an essential part of re-
storing America’s overall economy and maintaining our global com-
petitiveness.
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Health care reform is also necessary to protect the finances of
working families. Between 2000 and 2009, average family pre-
miums for employer-sponsored health coverage increased by 93 per-
cent—increasing from $6,772 to $13,073—while wages increased by
only 19 percent in the same period. Rising health care costs and
mounting medical debt account for half of all filed bankruptcies—
affecting two million people a year.

Countless studies have shown that those without health coverage
generally experience worse health outcomes and poorer health com-
pared to those who are insured. The uninsured are less likely to
receive preventive care or even care for traumatic injuries, heart
attacks, and chronic diseases. As a result, 23 percent forgo nec-
essary care every year due to cost, while 22,000 uninsured adults
die prematurely each year as a result of lacking access to care.

A majority of the uninsured has low or moderate incomes—with
two-thirds in families with an annual income less than twice the
Federal poverty level (FPL). Eight in ten of the uninsured are in
working families in which workers are either not offered coverage
by their employer or they do not qualify for employer-offered cov-
erage.

Hospitals and clinics provide an estimated $56 billion annually
in uncompensated care to people without health insurance, and
those with health coverage pay the bill through higher health care
costs and increased premiums. This so-called “hidden health tax”
cost the average family over $1,000 in high premiums last year. An
estimated ten percent of health care premiums in California are at-
tributable to cost shifting due to the uninsured.

Rising health costs have taken a toll on U.S. businesses as well.
An estimated 159 million Americans receive health benefits
through an employer, with the average cost of this coverage reach-
ing $4,824 for single coverage and $13,375 for family coverage in
2009. Over the last decade, employer-sponsored coverage has in-
creased by 131 percent, forcing employers—particularly small em-
ployers—to make difficult choices among painful options to offset
increasing health costs. These choices include raising workers’ pre-
miums, limiting raises or reducing bonus pay, eliminating family
health benefits, or providing less-than-comprehensive health cov-
erage.

Federal and state governments have also struggled with health
care costs. The Congressional Budget Office has noted that rising
health care costs represent the “single most important factor influ-
encing the Federal Government’s long-term fiscal balance.” The
U.S. spends more than 16 percent of our gross domestic product
(GDP) on health care—a much greater share than other industri-
alized nations with high-quality systems and coverage for everyone.
By 2017, health care expenditures are expected to consume nearly
20 percent of the GDP, or $4.3 trillion annually. Spending for
Medicare and Medicaid, due to many of the same factors found in
the private sector, is projected to increase by 114 percent in ten
years. Over the same period, the GDP will grow by just 64 percent.

Despite high levels of spending on health care, a recent study by
the Institute of Medicine concludes that the current health system
is not making progress toward improving quality or containing
costs for patients or providers. Research documenting poor quality
of care received by patients in the U.S. is shocking. A 2003 RAND
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Corporation study found that adults received recommended care for
many illnesses only 55 percent of the time. Needed care for diabe-
tes was delivered only 45 percent of the time and for pneumonia
39 percent of the time. Patients with breast cancer fared better,
but still did not receive recommended care one-quarter of the time.

Compared to other industrialized countries, our quality of care
does not reflect the level of our investment. The U.S. ranks last out
of 19 industrialized countries in unnecessary deaths and 29th out
of 37 countries for infant mortality—tied with Slovakia and Poland,
and below Cuba and Hungary. Our rate of infant mortality is dou-
ble that of France and Germany.

In short, Americans are not getting their money’s worth when
patients receive services of little or no value—such as hospitaliza-
tions that could have been prevented with appropriate outpatient
treatment, duplicate tests, or ineffective tests and treatments. Yet
the current system does little to steer providers toward the right
choices. Even though more care does not necessarily mean better
care, Medicare and most other insurers continue to pay for more
visits, tests, imaging services, and procedures, regardless of wheth-
er the treatment is effective or necessary, and pay even more when
treatment results in subsequent injury or illness.

Providers are not consistently encouraged to coordinate patients’
care or to supply preventive and primary care services, even
though such actions can improve quality of care and reduce costs.
Rewarding providers that furnish better quality care, coordinate
care, and use resources more judiciously could reduce costs and,
most importantly, better meet the health care needs of millions
more American patients.

Each of the key challenges facing our health care system—lack
of access to care, the cost of care, and the need for better-quality
care—must be addressed together in a comprehensive approach.
Covering millions of uninsured through a broken health system is
fiscally unsustainable. Attempting to address the inefficiencies
plaguing our system and the perverse incentives in the delivery
system without covering the uninsured will not alleviate the bur-
den of uncompensated care and cost shifting. The time for incre-
mental improvements has passed; health care reform must be com-
prehensive in scope.

It is in this context that the Finance Committee developed the
legislative proposal that would become the “America’s Healthy Fu-
ture Act.” The legislation approved by the Finance Committee ad-
dresses the challenges facing our health care system by expanding
health coverage to 29 million Americans, improving quality of care
and transforming the health care delivery system, and reducing
Federal health spending and the Federal deficit over the ten year
budget window and in the long run.

As a general principle, the bill allows those who like their health
insurance to keep what they have today. For the millions of Ameri-
cans who don’t have employer-sponsored coverage, cannot afford to
purchase coverage on their own, or who are denied coverage by
health insurance companies due to a pre-existing condition, the
Chairman’s Mark reforms the individual and small-group markets,
making health coverage affordable and accessible. These market re-
forms would require insurance companies to issue coverage to all
individuals regardless of health status, prohibit insurers from lim-
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iting coverage based on pre-existing conditions and allow only lim-
ited variation in premium rates.

The Mark would make purchasing health insurance coverage
easier and more understandable by creating state-based web por-
tals, or “exchanges” that would direct consumers to all available
health plan options. The exchanges would offer standardized health
insurance enrollment applications, a standard format companies
would use to present their insurance plans, and standardized mar-
keting materials. Small businesses would have access to state-
based Small Business Health Options Program (SHOP) exchanges.
These exchanges—like the individual market exchanges—would be
web portals that make comparing and purchasing health care cov-
erage easier for small businesses.

The Mark standardizes benefits to force insurance companies to
compete on price and quality and not their ability to select the
healthiest individuals and ensures that every policy offered in the
individual and small group market provides meaningful coverage
for essential services. Those age 25 or under will also have access
to an affordable young invincible plan that would provide cata-
strophic coverage and first dollar coverage for prevention. Plans
would not be allowed to set lifetime or annual coverage limits.

The Chairman’s Mark would standardize Medicaid eligibility for
all parents, children, pregnant women and childless adults with in-
comes at or below $30,000 a year for a family of four ($14,400 for
an individual), beginning in 2014. Individuals between 100 percent
of FPL and 133 percent of FPL would be given the choice of enroll-
ing in either Medicaid or in a private health insurance plan offered
through a health insurance exchange. The federal government
would provide significant additional funding to states to cover the
cost of providing services to newly eligible Medicaid beneficiaries.

To ensure that health coverage is affordable, the Mark would
provide an advanceable, refundable tax credit for low and middle-
income individuals (between 100-400 percent of FPL) to help offset
the cost of private health insurance premiums. Undocumented im-
migrants are prohibited from benefiting from the credit. A cost-
sharing subsidy would be provided to limit the amount of out-of-
pocket costs that individuals and families between 100-200 percent
of FPL have to pay. The cost-sharing subsidy would be designed to
buyout any difference in cost sharing between the insurance pur-
chased and a higher actuarial value plan.

A tax credit would also be available to small businesses. In 2011
and 2012, eligible employers can receive a small business credit for
up to 35 percent of their contribution. Once the exchanges are up
and running in 2013, qualified small employers purchasing insur-
ance through the exchange can receive a tax credit for two years
that covers up to 50 percent of the employer’s contribution. Small
businesses with 10 or fewer employees and with average taxable
wages of $20,000 or less will be able to claim the full credit
amount. The credit phases out for businesses with more than 10
employees and average taxable wages over $20,000, with a com-

lete phase-out at 25 employees or average taxable wages of
540,000. Non-profit organizations with 25 or fewer employees
would also be eligible to receive tax credits if they meet the same
requirements. These organizations would be eligible for a 25 per-
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cent credit from 2011-2013 and a 35 percent credit in 2013 and
thereafter.

The Mark creates authority for the formation of the Consumer
Owned and Oriented Plans (CO—OPs). These plans can operate at
the state, regional or national level to serve as non-profit, member-
run health plans to compete in the reformed non-group and small
group markets. These plans will offer consumer-focused alter-
natives to existing insurance plans. Six billion dollars in federal
seed money would be provided for start-up costs and to meet state
solvency requirements.

To ensure the insurance market reforms function properly, the
Mark would create a personal responsibility requirement for health
care coverage, with exceptions provided for religious conscience (as
defined in Medicare) and undocumented individuals. Those who fail
to meet the requirement are subject to a penalty. Appropriate ex-
emptions are made from the penalty.

The Chairman’s Mark does not require employers to offer health
insurance. However, effective July 1, 2013, all employers with more
than 50 employees who do not offer coverage would be required to
reimburse the government for each full-time employee (defined as
those working 30 or more hours a week) receiving a health care af-
fordability tax credit in the exchange equal to the average national
exchange credit and subsidy up to a cap of $400 per total number
of employees (whether they are receiving a tax credit and subsidy
or not). A Medicaid-eligible individual can always choose to leave
the employer’s coverage and enroll in Medicaid. In this cir-
cumstance, the employer is not required to pay a fee.

In addition to provisions that expand health care coverage, the
Chairman’s Mark would make critical investments in policies to
promote healthy living and help prevent costly chronic conditions
like diabetes, cancer, heart disease and obesity. Preventive
screenings enable doctors to detect diseases earlier, when treat-
ment is most effective, thereby averting more serious, costly health
problems later.

The Mark would provide Medicare beneficiaries with a free visit
to their primary care provider every year to create and update a
personalized prevention plan designed to address health risks and
chronic health problems and to develop a schedule for regular rec-
ommended preventive screenings. It would eliminate out-of-pocket
costs for recommended preventive services for Medicare bene-
ficiaries and provide incentives for states to cover recommended
services and immunizations in Medicaid. And finally, the Mark es-
tablishes an initiative to reward Medicare and Medicaid partici-
pants for healthier choices. Funding will be available to provide
participants with incentives for completing evidence-based, healthy
lifestyle programs and improving their health status. Programs will
focus on lowering certain risk factors linked to chronic disease such
as blood pressure, cholesterol and obesity.

The legislation makes significant steps to reform the health care
delivery system. Medicare currently reimburses health care pro-
viders on the basis of the volume of care they provide—regardless
of whether the treatment contributes to helping a patient recover.
The Chairman’s Mark includes various proposals to move the Medi-
care fee-for-service system towards paying for quality and value.
These proposals include hospital value-based purchasing—and
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value-based purchasing for other Medicare providers including phy-
sicians, home health agencies, nursing homes, long-term care hos-
pitals, inpatient rehabilitation facilities, PPS-exempt cancer hos-
pitals and hospice providers.

To encourage greater collaboration among health care providers,
the Chairman’s Mark would allow high-quality providers that co-
ordinate care across a range of health care settings to share in the
savings they achieve for the Medicare program. It would create an
Innovation Center at the Centers for Medicare & Medicaid Services
(CMS) that would have authority to test new patient-centered pay-
ment models designed to encourage evidence-based, coordinated
care for Medicare, Medicaid, and CHIP. Payment reforms that are
shown to improve quality and reduce costs could be expanded
throughout the Medicare program. It would also implement a na-
tional pilot program on payment bundling and start to pay hos-
pitals less for avoidable hospital readmissions.

Efforts to reduce costs and improve quality in the health care de-
livery system will require an investment in the health care infra-
structure necessary to support coordinated quality care and create
a more effective, efficient delivery system. The legislation would
provide additional resources to strengthen the quality measure de-
velopment processes for purposes of improving quality, informing
patients and purchasers, and updating payments under federal
health programs. The Mark would also invest in research on what
treatments work best for which patients and ensure that informa-
tion is available and accessible to patients and doctors, such as
through the establishment of an independent institute to research
the effectiveness of different health care treatments and strategies.
These provisions are carefully crafted so that patients would never
be denied treatment based on age, disability status or other related
factors as a result of the research findings.

To promote primary care and maintain adequate access to health
care providers, the Chairman’s Mark would provide primary care
practitioners and targeted general surgeons with a Medicare pay-
ment bonus of ten percent for five years. It would strengthen the
health care workforce by increasing graduate medical education
(GME) training positions through a slot re-distribution program for
currently unused training slots, with priority given to increasing
training in primary care and general surgery. The provision would
also encourage additional training in outpatient settings, including
teaching health centers, and ensure communities retain vital train-
ing slots if a hospital closes.

The Mark also improves the accuracy of Medicare payments to
providers by reducing overpayments to providers. It would cancel
a scheduled 21.5 percent reduction to physician payments in 2010
and replace the impending cut with a positive update. The legisla-
tion would improve the value of Medicare Advantage by reforming
payments so that the program appropriately pays insurers for their
costs and promotes plans that offer high quality, efficient health
care for seniors. To preserve beneficiary access to certain services
they now receive, the legislation would grandfather MA plans in
areas where plans currently bid at or below 75 percent of tradi-
tional fee-for-service Medicare to deliver benefits, so plans will con-
tinue to offer the plans they currently offer and pay what they cur-
rently pay to deliver benefits for existing beneficiaries.
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For rural providers, the Mark includes important provisions to
ensure rural health care facilities and providers have the resources
they need to continue delivering quality care in their communities.
Specifically, the Mark would extend and improve many rural access
protections.

Sharply rising costs throughout the health system threaten
Medicare’s sustainability in the long term. If costs are not con-
strained, the Medicare program will be insolvent by 2017. To en-
sure the fiscal solvency and sustainability of the Medicare program,
the Chairman’s Mark would create a new independent Medicare
Commission tasked with presenting Congress with comprehensive
proposals to reduce excess cost growth and improve quality of care
for Medicare beneficiaries. In years when Medicare costs are pro-
jected to be unsustainable, the Commission’s proposals will take ef-
fect unless Congress passes an alternative measure that achieves
the same level of savings. Congress would be allowed to consider
an alternative provision on a fast-track basis. The Commission
would be prohibited from making proposals that ration care, raise
taxes or Part B premiums, or change Medicare benefit, eligibility,
or cost-sharing standards. The Mark would also reduce annual
market basket updates for hospitals, home health providers, nurs-
ing homes, hospice providers, long-term care hospitals and inpa-
tient rehabilitation facilities, including adjustments to reflect ex-
pected gains in productivity. Payment updates for Part B providers
would be reduced by an estimate of increased productivity, and in-
come-related premiums would be adopted in Part D.

To improve the transparency of insurance products so that indi-
viduals know what they are purchasing, the services which are cov-
ered and the associated out-of-pocket costs, the Mark would create
standards so that individuals receive an outline of coverage pre-
sented in a uniform format. The Mark would also require insurance
companies to publish the share of their premium revenue that is
used for administrative expenses and would impose new require-
ments on insurers to meet standards for the electronic exchange of
payment and other health care information with hospitals, doctors
and other providers.

Reducing fraud, waste, and abuse in Medicare, Medicaid and
CHIP will reduce costs and improve quality throughout the system.
The Medicare improper payment rate for 2008 was 3.6 percent of
payments, or $10.4 billion and the National Health Care Anti-
Fraud Association estimates that fraud amounts to at least three
percent of total health care spending, or more than $60 billion per
year. The Chairman’s Mark includes several significant provisions
to combat fraud, waste and abuse in our health care system.

The America’s Healthy Future Act is fully offset and would re-
duce the deficit and reduce Federal health spending over the long
run. In addition to the Medicare Commission, the other policy that
contributes to this goal is the high cost insurance excise tax. Begin-
ning in 2013, this provision would levy a non-deductible excise tax
on insurance companies and plan administrators for any health in-
surance plan that is above the threshold of $8,000 for singles and
$21,000 for family plans. The threshold would be higher for work-
ers with high risk jobs or for retirees aged 55 and up. The tax
would apply to self-insured plans and plans sold in the group mar-
ket, but not to plans sold in the individual market. A transition
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rule would increase the threshold for the 17 highest cost states for
the first three years.

Other revenue measures include a limit on the amount of con-
tributions to health Flexible Spending Accounts (FSAs) beginning
in 2011, a provision to conform the definition of qualified medical
expenses for Health Savings Accounts (HSAs), health FSAs, and
HRAs to the definition used for the itemized deduction, an in-
creased penalty for use of HSA funds for non-qualified medical ex-
penses, and an increase in the threshold for claiming the itemized
deduction for medical expenses.

The legislation also includes an annual flat fee of $2.3 billion on
the pharmaceutical manufacturing sector, an annual flat fee of $4
billion on the medical device manufacturing sector, and an annual
flat fee of $6.7 billion on the health insurance sector. Each of these
non-deductible fees would be allocated across the respective indus-
try according to market share. The device fee would not apply to
companies with sales of medical devices in the U.S. of $5 million
or less and would not apply to sales of Class I products or Class
IT products that retail for less than $100 under the FDA product
classification system.

Taken together, this legislation achieves the goals of expanding
health care coverage to the uninsured, reducing health care costs
and improving the quality of care by transforming the health care
delivery system. This comprehensive legislation represents a sig-
nificant milestone in our nation’s pursuit of quality, affordable
health care for all Americans.

LEGISLATIVE HISTORY AND COMMITTEE ACTION

The Finance Committee has spent two years working on health
reform, learning about the problem and identifying solutions. In
the past two years, the committee held 20 hearings on health care
reform. Last June the committee hosted a day-long health care
summit at the Library of Congress featuring Federal Reserve
Chairman Ben Bernanke and Dr. J. Craig Venter, genomic re-
search pioneer, as keynote speakers.

Leading up to the markup, the committee held three roundtable
discussions reflecting the three major areas of reform—access, cost
and quality. In connection with each roundtable—the committee
hosted experts from around the country with many different per-
spectives. Finance Committee members asked many questions of
these experts and delved into the issues. Along with each round-
table, the committee put out a detailed policy options paper and
held three closed-door walk-through sessions to discuss those op-
tions.

In sum, the hearings, summit, roundtables and walk-through
sessions demonstrated an open and exhaustive consideration of this
health care proposal.

In moving forward with the markup, the Finance Committee dis-
tributed the Chairman’s Mark and posted it on the committee
website on September 16, a full week prior to the start of the
markups. Members submitted 564 amendments to the Chairman’s
Mark, all of which were posted on the website—a measure in the
Eafrpe of transparency that has never been taken by the committee

efore.
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The markup of America’s Healthy Future Act lasted for eight
days. These days were long days, often running past 10:00 p.m. On
the last day of considering amendments, the committee worked
past 2:00 a.m. All in all, it has been more than 22 years since the
Finance Committee met for eight days on a single bill.

During those eight days, the committee considered 135 amend-
ments and conducted 79 roll call votes, adopting 41 amendments.
A final amendment was adopted prior to the vote on October 13,
2009 to report the bill. And the final vote to report the bill was 14—
9.

The legislation resulting from the committee’s effort is a bal-
anced, sensible plan that takes the best ideas from both sides of
the aisle. It achieves President Obama’s vision to improve Amer-
ica’s health care system, and it is a plan designed to get the 60
votes it needs to pass. The Congressional Budget Office confirms
that the legislation will reduce the deficit by $81 billion in the first
10 years, and that the legislation will reduce the deficit further in
the next 10 years. Coverage is expanded to 29 million Americans,
increasing the rate of insurance to 94 percent at a cost of $829 bil-
lion.

II. EXPLANATION OF THE BILL
TiTLE I—HEALTH CARE COVERAGE

Subtitle A—Insurance Market Reforms

SEC. 1001. INSURANCE MARKET REFORMS IN THE INDIVIDUAL AND
SMALL GROUP MARKETS

The Committee Bill would amend the Social Security Act (42
U.S.C. 301 et seq.) by adding a new Title XXII at the end:

“TITLE XXII—HEALTH INSURANCE COVERAGE”

SEC. 2200. ENSURING ESSENTIAL AND AFFORDABLE HEALTH BENEFITS
COVERAGE FOR ALL AMERICANS

Present Law
No provision.

Committee Bill

The purpose of Title I would be to ensure that all Americans
have access to affordable and essential health benefits coverage (1)
by requiring that all new health benefits plans offered to individ-
uals and employers in the individual and small group market are
qualified health benefit plans (QHBPs) that meet the insurance
rating reforms and essential health benefits coverage requirements
under this bill, (2) by establishing State exchanges to provide
greater access to and information about QHBPs, (3) by making
health benefits coverage more affordable with premium credits and
cost-sharing subsidies, and (4) by establishing the CO-OP program
to encourage the establishment of nonprofit health care coopera-
tives.
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PART A—INSURANCE REFORMS

“Subpart 1—Requirements in the Individual and Small Group
Markets”

SEC. 2201. GENERAL REQUIREMENTS AND DEFINITIONS

Present Law

Certain commonly used terms in health insurance are defined in
statute. For example, “group health plan” is defined in Sec 5000(b)
of the Internal Revenue Code, as a “plan (including a self-insured
plan) of, or contributed to by, an employer (including a self-em-
ployed person) or employee organization to provide health care (di-
rectly or otherwise) to the employees, former employees, the em-
ployer, others associated or formerly associated with the employer
in a business relationship, or their families”.

Committee Bill

The provisions would codify some new definitions in health insur-
ance. Each state would require that each health benefits plan
(other than grandfathered plans) offered in the individual or small
group market within the State would be a “qualified health benefits
plan” (QHBP). A QHBP would be defined as a plan that has a cer-
tification issued or recognized by the State that it meets the re-
quirements relating to insurance market reforms and meets health
insurance affordability requirements. Additionally, the offeror of
the plan would be licensed by the State and comply with other re-
quirements established by the Secretary or the State.

The term “health benefits plan” would include health insurance
coverage and group health plans. Except as specified in the bill, a
health benefits plan would not include a plan that is not subject
to certain state law requirements (self-funded plans and multiple
employer welfare arrangements—MEWASs).

The term “health benefits offeror” would mean the issuer offering
coverage and for a group health plan, the plan sponsor or employer.

The term “group market” refers to a group health plan main-
tained by an employer. “Individual market” refers to the market
other than in connection with a group health plan.

Present Law

Pertaining to Sec. 2202—2206: The private health insurance mar-
ket consists of three segments: large group market, small group
market, and the individual (nongroup) market. A variety of Federal
and state laws and regulations apply to these markets; sometimes
the requirements are distinct for each market segment and other
times they overlap. Regulation of the private health insurance mar-
ket is primarily done at the state level. State regulatory authority
is broad in scope and includes requirements related to the issuance
and renewal of coverage, benefits, rating, consumer protections,
and other issues. Federal regulation of the private market is more
narrow in scope and applicable mostly to employer-sponsored
health insurance (i.e., through the Employee Retirement Income
Security Act of 1974 (ERISA)).

The Federal Health Insurance Portability and Accountability Act
of 1996 (HIPAA, P.L. 104-191), which amended ERISA, established
Federal rules regarding coverage for pre-existing health conditions,
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guaranteed issue and availability, and guaranteed renewability in
the individual and small group markets for certain persons eligible
for HIPAA protections. HIPAA limits the duration that coverage for
pre-existing health conditions may be excluded for “HIPAA eligible”
individuals with group coverage. Group plans may impose pre-ex-
isting condition exclusions for no longer than 12 months (18
months in the case of a late enrollee), and must decrease that ex-
clusion period by the number of months an enrollee had prior
“creditable coverage.” HIPAA also prohibits individual issuers from
excluding coverage for pre-existing health conditions for HIPAA eli-
gibles. All States require health issuers to reduce the period of time
when coverage for pre-existing health conditions may be excluded,
in compliance with HIPAA. As of January 2009 in the small group
market, 21 states had pre-existing condition exclusion rules that
provided consumer protection above the Federal standard. And as
of December 2008 in the individual market, 42 states reduce the
period of time when coverage for pre-existing health conditions may
be excluded for non-HIPAA eligible enrollees.

HIPAA requires that coverage sold to firms with 2-50 employees
must be sold on a guaranteed issue basis. That is, the issuer must
accept every small employer that applies for coverage. Guaranteed
issue does not affect (and is not affected by) rating or benefits.
HIPAA also guarantees renewal of both small and large group cov-
erage at the option of the plan sponsor (e.g., employer), with some
exceptions. HIPAA guarantees that each issuer in the individual
market make at least two policies available to all “HIPAA eligible”
individuals, and renewal of individual coverage is at the option of
such individuals, with some exceptions. In addition, a number of
states have enacted guaranteed issue rules. All states require
issuers to offer policies to firms with 2-50 workers on a guaranteed
issue basis. As of January 2009, 13 states also require small group
issuers to offer policies on a guaranteed issue basis to self-em-
ployed “groups of one.” As of January 2009 in the individual mar-
ket, 14 states require issuers to offer some or all of their individual
insurance products on a guaranteed issue basis.

There are no Federal rating rules applicable to the private health
insurance market. Most States currently impose rating rules on in-
surance carriers in the small group market, the individual market,
or both. Existing state rating rules restrict an insurer’s ability to
price insurance policies according to the risk of the person or group
seeking coverage, and vary from state to state. Such restrictions
may specify the case characteristics (or risk factors) that may or
may not be considered when setting a premium, such as gender.
The spectrum of existing state rating limitations ranges from pure
community rating, to adjusted (or modified) community rating, to
rate bands, to no restrictions. Pure community rating means that
premiums cannot vary based on any characteristic, including
health. Adjusted community rating means that premiums cannot
vary based on health, but may vary based on other key risk factors,
such as age.

Rate bands allow premium variation based on health, but such
variation is limited according to a range specified by the state. Rate
bands are typically expressed as a percentage above and below the
index (i.e., the rate that would be charged to a standard population
if the plan is prohibited from rating based on health factors ). For
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example, if a state establishes a rate band of +/-25 percent, then
insurance carriers can vary premiums, based on health factors, up
to 25 percent above and 25 percent below the index. Both adjusted
community rating and rate bands allow premium variation based
on any other permitted case characteristic, such as gender. For
each characteristic, the state typically specifies the amount of al-
lowable variation, as a ratio. For example, a 5:1 ratio for age would
allow insurers to charge an individual no more than five times the
premium charged to any other individual, based on age differences.
As of January 2009, two states have pure community rating rules,
ten have adjusted community rating rules, and 35 have rate bands
in the small group market. As of January 2009 in the individual
market, one state has pure community rating, seven have adjusted
community rating rules, and eleven have rating bands. The re-
maining states have no limitations on rating set in law in the indi-
vidual market.

Committee Bill
SEC. 2202. PROHIBITION ON PREEXISTING CONDITION EXCLUSIONS

QHBPs would be prohibited from excluding coverage for pre-
existing conditions, or otherwise imposing limits or conditions on
coverage based on any health status-related factors. Such factors
would include health status, medical condition (including both
physical and mental illnesses), claims experience, receipt of health
care, medical history, genetic information, evidence of insurability
(including conditions arising out of acts of domestic violence), and
disability.

SEC. 2203. GUARANTEED ISSUE AND RENEWAL FOR INSURED PLANS

QHBPs would be required to offer coverage in the individual and
small group markets on a guaranteed issue and guaranteed re-
newal basis. If a plan has a capacity limit, as determined under
regulations promulgated by the Secretary, the plan would be al-
lowed to limit enrollment to that limit as long as the plan selects
enrollees on the basis of order in which individuals applied for en-
rollment. With respect to the guaranteed renewal provision, this
provision would require (1) any rescissions of coverage to be treated
in the same manner as non-renewals of coverage, and (2) the pre-
mium at the time of renewal be determined using the same cat-
egories of rate adjustment factors used at the time the policy was
first issued.

SEC. 2204. PREMIUM RATING RULES

Health benefit plans offered in a rating area would be allowed
to vary premiums only according to specified ratios for the fol-
lowing risk factors:

e Family enrollment:
e Individual, 1:1
e Adult with child, 1.8:1
e Two adults, 2:1
e Family, 3:1
o Age, 4:1
e Tobacco Use, 1.5:1
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The Secretary would establish age bands to implement the provi-
sion relating to premium variation based on age. Health benefit
plans would be prohibited from rating based on health status re-
lated factors, gender, class of business, claims experience, or any
other factor not specified above.

SEC. 2205. USE OF UNIFORM OUTLINE OF COVERAGE DOCUMENTS

Health benefits plans would be required to provide an outline of
the plan’s coverage that meets the standards of uniformity adopted
by the Secretary under Sec. 1002 to (1) an applicant at the time
of application, (2) an enrollee at the time of enrollment, and (3) a
policyholder at the time the policy is issued.

“Subpart 2—Reforms Relating to Allocation of Risks”

Present Law

Pertaining to Sec. 2211-2215: There are no Federally-established
rating areas in the private health insurance market. However,
some states have enacted rating rules in the individual and small
group markets that include geography as a characteristic on which
premiums may vary. In these cases, the state has established rat-
ing areas. Typically, states use counties or zip codes to define those
areas.

Pooling refers to the industry practice of pooling the insurance
risk of individuals or groups in order to determine premiums. In
the individual market premiums are typically based on the risk of
the applicant, such as an individual or family. In the small group
market, premiums are typically based on the collective risk of the
small group. Some states have imposed requirements on health in-
surance issuers that limit the issuers’ ability to base premiums on
the risk of individuals or small groups applying for coverage—see
Present Law description under Sec. 2202.

Medicare Advantage (MA) is an alternative way for Medicare
beneficiaries to receive covered benefits. Under MA, private health
plans are paid a per-person amount to provide all Medicare-covered
benefits (except hospice) to beneficiaries who enroll in their plan.
Payments to MA plans are risk adjusted to control for variations
in the cost of providing health care among Medicare beneficiaries.
For example, if sicker and older patients all sign up for one plan,
risk adjustment is designed to compensate the plan for their above
average health expenses. Medicare Advantage payments are cur-
rently risk adjusted for the health history of the enrollee, as well
as for demographic variables such as age, gender, working status,
Medicaid coverage, institutionalized status, and whether the bene-
ficiary originally qualified for Medicare on the basis of disability.

The Medicare Prescription Drug, Improvement, and Moderniza-
tion Act of 2003 (MMA, P.L. 108-173) established an outpatient
voluntary prescription drug benefit under a new Medicare Part D,
effective January 1, 2006. MMA established risk corridors to limit
plans’ overall risks or profits under the new program. Under risk
corridors, Medicare limits a plan’s potential losses, or gains, by fi-
nancing some of the higher than expected costs, or recouping exces-
sive profits. Risk corridors are defined as specified percentages
above and below a target amount and are set separately for each
plan. The target amount is based on the total risk-adjusted subsidy
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payments paid to the plan plus beneficiary premiums, reduced by
the administrative expenses assumed in the bid. The target
amount is then compared to the plan’s actual allowable costs. If ac-
tual costs exceed the target amount, Medicare reimburses plans for
a portion of their losses, and if costs are lower than the target, the
sponsor may owe money to the Center for Medicare and Medicaid
Services (CMS).

Committee Bill

SEC. 2211. RATING AREAS; POOLING OF RISKS; PHASE IN OF RATING
RULES IN SMALL GROUP MARKETS

Each state would be required to establish one or more rating
areas within the state for purposes of applying the requirements of
Title I. The Secretary would review the rating areas to ensure the
adequacy of such areas in carrying out the Title I requirements.
The Secretary would be allowed to establish rating areas for those
states whose rating areas are determined to be inadequate.

Individual health insurance issuers offering an insured QHBP in
an area covered by an exchange would be required to consider all
enrollees in the plan as members of a single risk pool, including in-
dividuals who do not purchase such a plan through an exchange.
Likewise, small group issuers offering a QHBP in an area covered
by an exchange would be required to consider all enrollees in the
plan as members of a single risk pool, including individuals who do
not purchase such a plan through an exchange. States would have
the option to merge the individual and small group markets for
purposes of applying the pooling requirements. Upon approval by
the Secretary, states would be allowed to phase in the application
of the insurance reforms under Subpart 1 to the small group mar-
ket over a consecutive period of plan years (not greater than 5).

SEC. 2212. RISK ADJUSTMENT

Each state would be required to adopt a risk-adjustment model,
established by the Secretary, to apply risk adjustment to QHBPs
(whether or not purchased through an exchange) and grand-
fathered plans in the individual and small group markets. The Sec-
retary would establish one or more risk adjustment models that
take into account differences in the risk characteristics of individ-
uals and employer enrolled under different plans to minimize the
impact of adverse selection of enrollees in those plans. States have
the option to establish their own risk adjustment model if the state
establishes a model, to the satisfaction of the Secretary, that (1)
would produce substantially similar results to the model(s) estab-
lished by the Secretary and (2) would not increase Federal costs.

The Secretary would be required to pre-qualify entities capable
of conducting risk-adjustment and the states would have the option
to pick among those entities. The entities pre-qualified by the Sec-
retary cannot be a plan offeror, or an entity owned or operated by
a plan offeror.

SEC. 2213. ESTABLISHMENT OF TRANSITIONAL REINSURANCE PROGRAM
FOR INDIVIDUAL MARKETS IN EACH STATE

No later than July 1, 2013, each state would be required to es-
tablish a reinsurance program based on model regulation developed
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by the National Association of Insurance Commissioners (NAIC).
Offerors of health benefit plans that are offered in the individual
market would be required to contribute to a temporary reinsurance
program for individual policies that is administered by a non-profit
reinsurance entity. Such contributions would begin July 1, 2013
and continue for a 36-month period.

In development of the model regulation, the NAIC would be re-
quired to include these components: the method by which individ-
uals would be identified as high risk for purposes of the reinsur-
ance program, the formula for determining the amounts to be paid
to offerors of plans that insure high risk individuals, the method
for determining the amount each plan offeror would be required to
contribute under the reinsurance program. The aggregate contribu-
tion amounts for all states, without regard to administrative ex-
penses, would be equal to the following amounts for each 12-month
plan year beginning on July 1 of the following years: $10 billion in
2013, $6 billion in 2014, and $4 billion in 2015. Plan offeror con-
tributions to the reinsurance program established under this sec-
tion are in addition to contribution amounts required under Sec.
2216. The contribution amounts allocated and used in any of the
three-years may vary based on the reinsurance needs of a par-
ticular year or to reflect experience in the prior year. In the event
that all funds are not expended in the three year period, the rein-
surer may continue to make payments under a state reinsurance
program in the individual market for a 24-month period beginning
on July 1, 2016, but no new contributions would be collected be-
yond June 20, 2016.

The non-profit reinsurance entity would coordinate the funding
and operation of the reinsurance program. A state may have more
than one reinsurer to carry out the reinsurance program in the
state, and two or more states may enter into agreements to allow
a reinsurer to operate the reinsurance program in those states. Re-
insurance entities under this section are tax exempt for Federal tax
purposes. The state would be required to eliminate or modify a
state high risk pool to the extent necessary to carry out the rein-
surance program established under this section.

SEC. 2214. ESTABLISHMENT OF RISK CORRIDORS FOR PLANS IN
INDIVIDUAL AND SMALL GROUP MARKETS

The Secretary would establish and administer risk corridors for
plan years during a 36-month period beginning on July 1, 2013,
under which QHBPs in the individual and small group markets
would be allowed to participate in a payment adjustment system
modeled after the program applied to regional Participating Pro-
vider Organizations in Medicare, Part D.

For the purpose of this provision, “allowable costs” means the
total amount of costs that the plan incurred in providing benefits
covered by the plan reduced by the portion of such costs attrib-
utable to administrative expenses. The term “target amount”
means an amount equal to the total annual premium amounts (in-
cluding any premium subsidies) collected, reduced by the amount
of administrative expenses. If the allowable costs for the plan for
the year are greater than 103 percent, but not greater than 108
percent, of the target amount for the plan and year, the Secretary
would make a payment to the plan equal to 50 percent of the dif-
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ference between the allowable costs and 103 percent of the target
amount. If the allowable costs for the plan for the year are greater
than 108 percent of the target amount for the plan and year, the
Secretary would make a payment to the plan equal to the sum of
2.5 percent of the target amount and 80 percent of the difference
between the allowable costs and 108 percent of the target amount.
If the allowable costs for the plan for the year are less than 97 per-
cent, but greater than or equal to 92 percent, of the target amount
for the plan and year, the Secretary would receive a payment from
the plan equal to 50 percent of the difference between 97 percent
of the target amount and the allowable costs. If the allowable costs
for the plan for the year are less than 92 percent of the target
amount for the plan and year, the Secretary would receive a pay-
ment from the plan equal to the sum of 2.5 percent of the target
amount; and 80 percent of the difference between 92 percent of
such target amount and such allowable costs. If the allowable costs
for the plan for the year are at least 97 percent, but do not exceed
103 percent, of the target amount for the plan and year, there
would be no payment adjustment for the plan and year.

SEC. 2215. TEMPORARY HIGH RISK POOLS FOR INDIVIDUALS WITH
PREEXISTING CONDITIONS

No later than one year after enactment, the Secretary would es-
tablish one or more temporary high risk pools to provide all eligible
individuals access to coverage that does not impose any coverage
exclusions for preexisting health conditions. The Secretary could
carry out this section directly or through agreements or contracts
with states or others as appropriate.

The high risk pool(s) established under this section would pro-
vide coverage for the essential benefits package specified under
Sec. 2242, and would provide the bronze level of coverage specified
under Sec. 2243. The premiums charged under the high risk pool
would be equal to the standard premium rate for a plan providing
coverage for the essential benefits package and the bronze level of
coverage. The Secretary could vary premiums in the same manner
that a QHBP may vary premiums under Sec. 2204.

There would be appropriated out of the Treasury $5 billion to fi-
nance the claims and administrative expenses of the high risk
pool(s) in excess of the premiums collected from enrollees. If in any
fiscal year there is a shortage of aggregate amounts for payments
of pool expenses, the Secretary would make adjustments to elimi-
nate the shortage.

Coverage under a high risk pool would end as of the end of June
30, 2013, with exceptions. The Secretary could extend high risk
pool coverage if the Secretary determines that such extension is
necessary to avoid a lapse in coverage resulting from the transition
of enrollees from the high risk pool into QHBPs offered through an
exchange. Eligible individuals for high risk pool participation in-
clude individuals who: (1) have been denied coverage due to a pre-
existing health condition, (2) have been uninsured for a continuous
period of at least six months, (3) are not eligible for essential
health benefits coverage (as defined in Sec. 5000(A)(d)), and are
citizens or nationals of the U.S., legal permanent residents, or law-
fully present aliens.
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SEC. 2216. REINSURANCE FOR RETIREES COVERED BY EMPLOYER-BASED
PLANS

Present Law
No provision.

Committee Bill

No later than 90 days after enactment, the Secretary would es-
tablish a temporary reinsurance program to provide reimbursement
to assist participating employment-based plans with the cost of pro-
viding health benefits to eligible retirees who are 55 and older (and
not eligible for Medicare) and their dependents, including eligible
and surviving spouses. Health benefits would be required to in-
clude medical, surgical, hospital, prescription drug, and other bene-
fits determined by the Secretary. An employment-based plan would
submit an application to the Secretary, as required. A participating
employment-based program would submit claims for reimburse-
ment to the Secretary, documenting the actual cost of items and
services for each claim. Each claim would be based on the actual
amount expended by the participant. The participating employ-
ment-based plan would take into account any negotiated price con-
cessions, such as discounts, subsides, and rebates. The cost of
deductibles and cost-sharing would be included in the cost of the
claim, along with the amounts paid by the plan. For any valid
claim, the Secretary would reimburse the plan for 80 percent of the
portion of costs above $15,000 and below $90,000. This amount
would be adjusted annually based on the percent increase in the
medical care component of the Consumer Price Index, rounded to
the nearest multiple of $1,000. Amounts paid to a participating em-
ployment-based plan would be used to lower cost directly to partici-
pants and beneficiaries in the form of premiums, co-payments, de-
ductible, co-insurance, or other out-of-pocket costs, but would not
be used to reduce the costs of an employer maintaining the employ-
ment-based plan. The Secretary would establish an appeals process
for denied claims, procedures to protect against fraud, waste, and
abuse, and would conduct annual audits of claims date.

The Secretary of the Treasury would establish a separate account
within the Treasury of the United States for deposit of $5 billion
to the Secretary of HHS which is collected through the reinsurance
program established in Sec. 2213 of this bill. Amounts in the ac-
count would be appropriated for use by the Secretary to carry out
reinsurance for retirees. The Secretary would have the authority to
stop taking applications or take other steps to reduce expenditures
to ensure that expenditures did not exceed available funds.

“Subpart 3—Preservation of Right to Maintain Existing Coverage”
SEC. 2221. GRANDFATHERED HEALTH BENEFIT PLANS
Present Law
No provision.
Committee Bill

Plans could continue to offer coverage in a grandfathered policy
in both the individual and group market. Enrollment would be lim-
ited to those who were currently enrolled, their dependents, or in
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the case of an employer, to new employees and their dependents.
Beginning July 1, 2013, Federal rating rules would be phased in
for grandfathered policies in the small group market, over a period
of up to five years, as determined by the state with the approval
from the Secretary.

Health insurance coverage in the individual market (in effect be-
fore enactment) that is actuarially equivalent to a catastrophic
plan for young individuals (as defined in Sec. 2243(c) of the bill),
would be treated as grandfathered plans.

“Subpart 4—Continued Role of States”

Present Law

Pertaining to Sec. 2225-2227: Regulation of the private health
insurance market is primarily done at the state level. State regu-
latory authority is broad in scope and includes requirements re-
lated to licensing, solvency, the issuance and renewal of coverage,
benefits, rating, consumer protections, and other issues. Such rules
vary from state to state. An insurance carrier must be licensed in
each state in which it operates, and comply with the applicable
laws and regulations of each state.

Committee Bill

SEC. 2225. CONTINUED STATE ENFORCEMENT OF INSURANCE
REGULATIONS

No later than 12 months after enactment, the NAIC would de-
velop a Model Regulation to implement the requirements for plans
offered in the individual and small group markets within a state.
The Secretary would promulgate regulations to implement the
Model Regulation developed by the NAIC. If the NAIC does not es-
tablish the Model Regulation within the 12 months after enact-
ment, the Secretary would establish Federal standards imple-
menting the applicable requirements. States would have until July
1, 2013 to adopt and have in effect the Model Regulation or Federal
standards established by the Secretary, or a state law or regulation
that implements the applicable requirements.

If a state fails to adopt or substantially enforce the Model Regu-
lation, Federal standards, or state laws or regulations, the Sec-
retary would be required to enforce those provisions related to the
issuance, sale, renewal, and offering of health benefits plans until
the state adopts and enforces such provisions. The Secretary would
have enforcement authority under Sec. 2722(b) of the Public Health
Services Act to impose civil money penalties on plans that fail to
meet such provisions. The Model Regulation, Federal standards, or
state laws and regulations implemented by a state must include a
requirement that adopted standards (including existing standards
under state law that offer more protection to consumers than
standards set forth in this title) are applied uniformly to all
offerors of health benefits plans in the individual or small group
market.

By no later than July 1, 2013, a state would be required to estab-
lish and have in operation one or more exchanges, including Small
Business Health Options Program (SHOP) exchanges, that meet
the requirements regarding the offer of QHBPs. If states do not es-
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tablish these exchanges within 2 years of enactment (or if the Sec-
retary determines the exchanges will not be operational by July 1,
2013), the Secretary would be required to contract with a non-
governmental entity to establish the exchanges within the state.
States would be required to establish interim exchanges for use by
state residents as soon as practicable in the period from January
1, 2010 to June 30, 2013. If these interim exchanges are not oper-
ational within a reasonable period after enactment, the Secretary
would be required to contract with a nongovernmental entity to es-
tablish state exchanges during this interim period.

This title would not replace state laws that establish, implement,
or continue any standards or requirements relating to health bene-
fits plans that offer more protection to consumers than the protec-
tion offered by standards or requirements included in this title.
These standards or requirements would refer to consumer protec-
tions (e.g. claims grievance procedures, external review of claims
determinations, oversight of insurance agent practices, and others);
premium rating reviews; solvency and reserve requirements related
to health insurance issuers’ licensures; and the assessment of sate-
based premium taxes on health insurance issuers. The provisions
in this title would not affect ERISA provisions with respect to
group health plans.

States could institute programs to provide that offerors of quali-
fied health benefit plans, small employers, and exchanges offering
plans in the state’s individual and small group market could auto-
matically enroll individuals and employees in (or continue enroll-
ment of individuals in) QHBPs. Automatic enrollment programs
would be required to allow individuals or employees to opt out of
any coverage in which they were automatically enrolled.

Each state would require offerors of QHBPs through an exchange
to provide for a claims review process, to notify enrollees in clear
language and in the enrollees’ primary language of available inter-
nal and external appeals processes, and to allow enrollees to review
their files, present evidence, and maintain their insurance coverage
during the appeals process. States would be required to provide for
an external review process that includes consumer protections set
forth in the NAIC’s Uniform External Review Model Act, and en-
sure that enrollees can seek judicial review through Federal or
state procedures.

SEC. 2226. WAIVER OF HEALTH INSURANCE REFORM REQUIREMENTS

Present Law
No provision.

Committee Bill

A state could apply for a waiver of any and all requirements of
Title I and the IRC for plan years beginning on or after July 1,
2015. The waiver application would have to (1) be filed at a time
and manner specified by the Secretary, and (2) provide required in-
formation, including a comprehensive description of the State legis-
lation or program for implementing a plan meeting the waiver re-
quirements, and a 10-year budget plan that is budget neutral for
the Federal Government.
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In order for the Secretary to grant a request for a waiver, the
Secretary would have to determine that (1) the State plan would
provide coverage at least as comprehensive as that required under
a QHBP offered through exchanges, (2) the State plan received
input from its citizens, and (3) the State plan would not increase
the Federal deficit and would lower the growth in health spending,
improving delivery system performance, providing affordable
choices of all citizens, expanding protection against excessive out-
of-pocket spending, and providing coverage to the same number of
uninsured as this title.

The Secretary would determine the scope of the waiver, including
which Federal laws and requirements would not apply to the state.
This determination would be made within 180 days of receiving a
waiver application from the state. The Secretary would notify the
state if the waiver is granted, or would notify the state and the ap-
propriate committees of Congress the reasons that the waiver was
not granted.

SEC. 2227. PROVISIONS RELATING TO OFFERING OF PLANS IN MORE
THAN ONE STATE

Present Law
No provision.

Committee Bill

“Health care choice compacts” would allow for the offer of one or
more QHBPs in the individual market across state lines. By July
1, 2013, the National Association of Insurance Commissioners
(NAIC) would develop model rules for these compacts. The com-
pacts would exist between two or more states, but the QHBP would
only be subject to the laws and regulations of the state in which
the plan was written or issued. However, the offeror of the QHBP
would be subject to laws and regulations concerning provisions on
market conduct, unfair trade practices, network adequacy, and con-
sumer protections in all states that offered the plan. The offeror of
the compact would also be licensed in each state in which it offered
the plan, and would notify purchasers that the policy might not be
subject to all the laws and regulations of the purchaser’s state.
States must enact a law authorizing the compacts. These compacts
would not begin before January 1, 2015.

An offeror of a QHBP in the individual or small group market
could sell the plan in more than one state, including all states, and
not be subject to any state laws mandating benefit coverage. How-
ever, a state may pass a law opting out of this type of policy. For
all participating states, the offeror would be required to (1) have
a uniform benefits package for each state; (2) be licensed in each
state and meet State standards and requirements as detailed in
Sec. 2225 (relating to consumer protections, premium rating re-
views, and solvency and reserve requirement, and state-based pre-
mium taxes); (3) meet all the requirements with respect to QHBPs,
including offering a silver and gold level plan in each state; and (4)
determine each state’s premiums on the basis of the rating rules
in that state for the rating areas in which the plan is offered. The
NAIC would develop model rules for offering QHBPs on a national
basis by 2012, including implementing benefit categories that take
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into account benefits offered in a majority of States, and harmoni-
zation between State authorities of insurance regulation. Each par-
ticipating state would be required to include the NAIC Model rules
for the offering of QHBPs on a national basis in the Model Regula-
tion, Federal standard, or State law and regulation that it adopts
and has its effect under Sec. 2225(a)(2).

SEC. 2228. STATE FLEXIBILITY TO ESTABLISH BASIC HEALTH PLANS FOR
LOW-INCOME INDIVIDUALS NOT ELIGIBLE FOR MEDICAID

Present Law

There is no existing Federal law providing direct on-going pro-
gram financing to the States for health insurance coverage of low-
income individuals not eligible for Medicaid either under standard
criteria or via waivers. The Committee Bill is modeled after the
Washington State Basic Health (BH) Plan program administered
and financed by the Washington State Health Care Authority
(HCA). BH started as a pilot program established by the Wash-
ington State “Health Care Access Act of 1987”. In 1993, Wash-
ington State made the program permanent as part of the Health
Services Act. Current eligibility requirements include the following:
(1) Must be a Washington State resident; (2) May not be eligible
for free or purchased Medicare; (3) May not be institutionalized at
the time of enrollment; (4) May not be attending school full time
in the United States on a student visa; and (5) Must be within the
income guidelines (gross monthly income of $1,733.41 for an indi-
vidual and $3,533.50 for a family of four).

Committee Bill

The Committee Bill would require the Secretary to establish a
program where a state or a regional compact of states would estab-
lish 1 or more qualified basic health plans to provide at least an
essential benefits package to eligible individuals rather than offer-
ing coverage to them through an exchange established under part
B. States would enroll income-eligible persons in their Basic Health
Plan that meets the competitive procurement requirements and the
requirements to provide premium and cost-sharing subsidies to eli-
gible individuals. The Committee Bill would require that the Sec-
retary certify that the state’s qualified basic health plan has pre-
miums and cost-sharing for any plan year that does not exceed the
estimated average cost for a QHBP within the state and offered
through the exchanges, and that the benefits provided under the
qualified basic health plan covers the items and services required
under an essential benefits package in the exchange.

The Committee Bill would define a qualified basic health plan in
this program as a plan established and maintained by the state
under which only eligible individuals enroll. The Committee Bill
would further define the plan as providing at least an essential
benefits package as required for the exchange, and it would require
at least a medical loss ratio of 85 percent. The Committee Bill
would also require meeting the competitive procurement require-
ments and the requirements to provide premium and cost-sharing
subsidies to eligible individuals.

The Committee Bill would require states to establish a competi-
tive process to enter into contracts with coverage providers under



22

the plan. Contract negotiations would include payment rates, pre-
miums, cost-sharing, and extra benefits. States would be encour-
aged to include innovative features in their health plan contracting,
including, but not limited to care coordination and care manage-
ment (emphasizing chronic conditions), incentives for use of preven-
tive services, and establishment of patient/doctor relationships that
maximize patient involvement in health care decision-making, in-
cluding awareness of the incentives and disincentives in using the
health care plan. States would be required to consider and make
suitable allowance for differences in health care needs of enrollees
and differences in local availability of health care provider re-
sources. The competitive process would also require consideration
of contracting with managed care systems or with systems that
offer as many of the attributes of managed care as feasible in the
local health care market. The Committee Bill would also include
consideration in the competitive process of establishment of specific
performance measures and standards for coverage of providers that
focus on quality of care and improved outcomes, in addition to re-
quiring providers to report measures and standards. The Com-
mittee Bill would require making performance and quality informa-
tion available to enrollees in a useful form.

Under the Committee Bill, states would be instructed to seek
participation by multiple health plans to allow enrollees a choice
between two or more plans, whenever possible. The Committee Bill
would also allow states entering into health care choice compacts
to form multi-state risk pools for the purposes of negotiating with
health care systems. The Committee Bill would encourage state ad-
ministrators to find ways to integrate their negotiations with any
Medicaid or other state administered health care programs to
maximize efficiency and improve the continuity of care between all
state administered health programs. State administrators would
seek to contract with managed care systems, or with systems that
offer as many of the attributes of managed care as are feasible in
the local health care market. State administrators, in conjunction
with HHS, would establish specific performance measures and
standards for participating health care systems that focus on qual-
ity of care and improved health outcomes. Participating health care
systems would report to the state on the measures. Their perform-
ance and quality information would be made available to the Sec-
retary of HHS and to the Basic Health Plan enrollees to help en-
rollees choose the best health care system.

Under the Committee Bill, if the Secretary determines that a
state meets the requirements of the program, then the Secretary
would provide funds to participating states in order to provide af-
fordable health care coverage through private health care systems
under contract. A state’s Basic Health Plan funding level would be
based on the Secretary’s estimates of 85 percent of the value of in-
dividual tax credits and cost sharing subsidies that would other-
wise have been made for a QHBP based on enrollment in that
state. This amount would be calculated on a per enrollee basis.
Funds distributed to the states would be provided to independent
trusts and would be used by the states only to reduce the pre-
miums and cost sharing for eligible enrolled individuals.

Under the Committee Bill an eligible individual is defined by the
following (1) must be a resident of the State who is not eligible to
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enroll in the State’s Medicaid program for benefits that, at a min-
imum, are consistent with the essential benefits package in section
2242; (2) must have a household income between 133 percent and
200 percent of the Federal Poverty Level (FPL) for the size of the
family involved; (3) is not eligible for an employer-sponsored plan
that is not affordable coverage; and (4) has not attained the age of
65 as of the beginning of the plan year. The Committee Bill would
also include in the definition of the term, individuals who are eligi-
ble for enrollment by reason of their relationship to the individual
meeting the eligibility criteria. The Committee Bill would stipulate
that an eligible individual would not be able to use the exchange.

The Committee Bill would require the Secretary to conduct a re-
view of each state program on an annual basis to ensure compli-
ance with the requirements of the program. Specifically the Com-
mittee Bill would require the Secretary to ensure state programs
meet (1) eligibility verification requirements; (2) the requirements
for use of Federal funds received by the program; and (3) the qual-
ity and performance standards.

The Committee Bill would stipulate that a state may provide
that a participating provider in a qualified basic health plan may
include a licensed health maintenance organization, a licensed
health insurer, or a network of health care providers. The Com-
mittee Bill would also stipulate that any term used in this section
and section 36B of the Internal Revenue Code of 1986 would have
the meaning established by the latter.

“Subpart 5—Other Definitions and Rules”
SEC. 2230. OTHER DEFINITIONS AND RULES

Present Law
No provision.

Committee Bill

In connection with a group health plan, the term “large em-
ployer” would mean an employer who employed an average of at
least 101 employees on business days during the preceding cal-
endar year and who employs at least 1 employee on the first day
of the plan year.

In connection with a group health plan, the term “small em-
ployer” would mean an employer who employed an average of at
least 1 but not more than 100 employees on business days during
the preceding calendar year and who employs at least 1 employee
on the first day of the plan year. Employers who initially meet the
definition of small employer may continue to be treated as such,
even if they later employ more than 100 employees.

For plan years beginning before January 1, 2015, states have the
option to change the definition of large employer to those with at
least 51 employees, and limit small employers to those with 1 to
50 employees.

Employers treated as a single employer under the IRC would
also be treated as a single employer for purposes of determining
whether an employer was small or large. For employers not in ex-
istence throughout the preceding calendar year, the determination
of whether the employer is considered small or large would be
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based on reasonable expectations of the average number of employ-
ees during business days in the current year.

Subtitle B—Exchanges and Consumer Assistance

SEC. 1101. ESTABLISHMENT OF QUALIFIED HEALTH BENEFITS PLANS
EXCHANGES

PART B—EXCHANGE AND CONSUMER ASSISTANCE

“Subpart 1—Individuals and Small Employers Offered Affordable
Choices”

Present Law

Pertaining to Sec. 2231-Sec. 2239: No specific provision exists in
Federal law today regarding a health insurance exchange. At the
state level, however, Massachusetts established a connector author-
ity, which is described below for illustrative purposes.

In 2006, in tandem with substantial private health insurance
market reforms, Massachusetts created the Commonwealth Health
Insurance Connector Authority, governed by a Board of Directors,
to serve as an intermediary that assists individuals in acquiring
health insurance. In this role, the Health Connector manages two
programs. The first is Commonwealth Care, which offers a govern-
ment-subsidized plan at three benefit levels from a handful of
health insurers to individuals up to 300 percent of the FPL who are
not otherwise eligible for traditional Medicaid or other coverage
(e.g., job-based coverage). The second is Commonwealth Choice,
which offers an unsubsidized selection of four benefit tiers (gold,
silver, bronze, and young adult) from six insurers to individuals
and small groups.

Under state law, the Board of Directors, with its 11 board mem-
bers, has numerous responsibilities, including the following: deter-
mining eligibility for and administering subsidies through the Com-
monwealth Care program, awarding a seal of approval to qualified
health plans offered through the Connector’s Commonwealth
Choice program, developing regulations defining what constitutes
“creditable coverage,” constructing an affordability schedule to de-
termine if residents have access to “affordable” coverage and may
therefore be subject to tax penalties if they are uninsured, and de-
veloping a system for processing appeals related to eligibility deci-
sions:i for the Commonwealth Care program and the individual
mandate.

Committee Bill

SEC. 2231. RIGHTS AND RESPONSIBILITIES REGARDING CHOICE OF
COVERAGE THROUGH EXCHANGE

Qualified individuals could choose to enroll or not to enroll in a
QHBP offered through an exchange in the State in which they re-
side. Each qualified small employer could choose to offer its em-
ployees an exchange-offered QHBP that covers the small group
market for the state in which the employee resides. Each employee
of a small employer could choose to enroll or not to enroll in such
a plan. A qualified small employer may limit the QHBP or levels
of coverage that employees may enroll in through an exchange. A
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qualified small employer that offers coverage under a self-insured
plan may not offer plans through an exchange.

Members of Congress and Congressional employees would be
treated as qualified individuals with the right to enroll in a QHBP
in the individual market offered through an exchange. Any em-
ployer contribution on behalf of the Member or employee could be
paid only to the offeror of a QHBP in which the Member or em-
ployee enrolled. The contribution on behalf of Member or employee
would be actuarially adjusted for age and paid directly to an ex-
change. A Congressional employee would be one whose pay is dis-
bursed by the Secretary of the Senate or the Clerk of the House
of Representatives.

All plan offerors of a QHPB would be required to offer the plan
through the exchange and may offer the plan outside of the ex-
change. An offeror of a QHBP in the individual or small group mar-
ket within a State must offer at least one silver level and one gold
level QHBP, and may offer 1 or more bronze and platinum level
plans, as well as a catastrophic plan. Each exchange that offers
plan in the individual or small group market must offer all QHBPs
in the state that are licensed by the State.

Each exchange within a State would be required to allow an of-
feror that only provides oral health benefits to offer the plan
through the exchange (either separately or in conjunction with a
QHBP). The plan would be treated as a QHBP.

The Secretary would establish procedures requiring states to
allow agents or brokers to enroll individuals in any QHBP in the
individual or small group market as soon as the plan is offered
through an exchange in the State and to assist individuals in ap-
plying for premium credits and cost-sharing subsidies for plans sold
through an exchange.

SEC. 2232. QUALIFIED INDIVIDUALS AND SMALL EMPLOYERS: ACCESS
LIMITED TO CITIZENS AND LAWFUL RESIDENTS

The term “qualified individual” would mean an individual seek-
ing to enroll in an exchange-offered QHBP in the individual market
who resides in the State that established the exchange. This would
not include an individual who is incarcerated, other than those
pending the disposition of charges.

The term “qualified small employer” would mean an employer
that elects to make all full-time employees eligible for 1 or more
QHBPs offered through an exchange that offers QHBPs in the
small group market.

If, for the entire plan year, an individual was not reasonably ex-
pected to be a citizen or national of the U.S, not lawfully admitted
to the U.S. for permanent residence, or not lawfully present in the
U.S. he or she would not be considered to be a qualified individual
and could not enroll in an exchange-offered QHBP in the individual
market. The individual could not enroll as an employee of (or as
an individual bearing a relationship to an employee) a qualfied
small employer in an exchange-offered QHBP in the small group
market.
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“Subpart 2—Establishment of Exchanges”
SEC. 2235. ESTABLISHMENT OF EXCHANGES BY STATES

No later than July 1, 2013, each state would be required to es-
tablish (1) an exchange to facilitate the enrollment of qualified in-
dividuals in QHBPs offered in the individual market, and (2) a
Small Business Health Options Program (“SHOP exchange”) to as-
sist qualified small employers in facilitating the enrollment of their
employees into QHBPs offered in either the individual or small
group market. States could establish one exchange to serve both in-
dividuals and small businesses, so long as the exchange has sepa-
rate resources to assist individuals and employers. An exchange or
SHOP exchange could operate in more than one state if each state
agrees to operation of the exchange in that state, and the Secretary
approves.

A state could authorize an exchange to contract with an eligible
entity to carry out one or more exchange responsibilities. An eligi-
ble entity would (1) be incorporated under and subject to state law,
(2) have demonstrated experience administering health insurance
benefits in the individual and small group markets, and (3) not be
a health insurance issuer or treated under Sec. 52 of the IRC as
a member of the same controlled group of corporations of such an
issuer. A state could authorize an exchange to enter into an agree-
ment with the state Medicaid agency for the purposes of estab-
lishing individual eligibility for the exchange, and for the premium
credit under Sec. 36B of the Internal Revenue Code of 1986 and the
cost-sharing subsidy established under Sec. 2247, if such an agree-
ment complies with requirements promulgated by the Secretary.
Each state would provide for the establishment of rate schedules
for broker commissions paid by the plans through an exchange. Be-
ginning in 2017, each state could allow QHBP offerors in the large
group market to offer plans through an exchange.

Each state, as soon as practicable after enactment, would estab-
lish an interim exchange through which enrollment in eligible
health insurance coverage is offered beginning Jan. 1, 2010
through June 30, 2013. Eligible coverage would include any cov-
erage that meets the requirements specified under Sec. 2244 (re-
garding cost-sharing and spending limits) which is offered by a
state-licensed insurance carrier in the individual or small group
market. Eligible coverage would not include limited benefit plans,
as determined under regulations promulgated by the Secretary.
The Secretary would provide technical assistance to each state in
establishing exchanges.

SEC. 2236. FUNCTIONS PERFORMED BY SECRETARY, STATES, AND
EXCHANGES

The Secretary of HHS would enter into an agreement with each
state outlining exchange-related functions that would be performed
by the Secretary, the state, or the exchange. Such an agreement
would provide for the state to establish certification procedures for
QHBPs to participate in an exchange. Such an agreement would
address the conduct for the following outreach and eligibility activi-
ties: establishment of an outreach plan, establishment and mainte-
nance of call centers, development of a template for an Internet
portal, establishment of a rating system to rate QHBPs, and deter-
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mination of individuals and employers as qualified (or disqualified)
to participate in an exchange. Such an agreement would provide for
the establishment and implementation of an enrollment process,
which would address enrollment through a variety of media and
venues, establishment of open and special enrollment periods, es-
tablishment of a uniform enrollment form and standardized mar-
keting requirements, development of a standardized format for pre-
senting health benefit options in the exchange, and dissemination
of information regarding eligibility requirements for Medicaid and
the Children’s Health Insurance Program (CHIP). Such an agree-
ment would provide for the establishment and use of a tool to de-
termine cost of coverage after application of any premium or cost-
sharing credit, and implementation of the responsibilities specified
under Sec. 2248 regarding advance determinations and payments
of such credits. Such an agreement would establish procedures for
granting annual certification attesting that an individual is exempt
from the individual mandate because there is no affordable QHBP
available, and for transferring to the Treasury Secretary a list of
such individuals.

SEC. 2237. DUTIES OF THE SECRETARY TO FACILITATE EXCHANGES

The Secretary of HHS and the Treasury Secretary would carry
out the responsibilities specified under Sec. 2248, regarding ad-
vance determinations and payments of premium and cost-sharing
credits that are delegated specifically to such authorities. The Sec-
retary would designate an office with the U.S. Department of
Health and Human Services to provide technical assistance to
states to facilitate the participation of qualified small businesses in
SHOP exchanges. The Secretary would pay each state an amount
estimated by the Secretary for the unreimbursed start-up costs for
any exchange or SHOP exchange. No payments could be made for
any operations costs of an exchange.

SEC. 2238. PROCEDURES FOR DETERMINING ELIGIBILITY FOR EX-
CHANGE PARTICIPATION, PREMIUM CREDITS, AND COST-SHARING
SUBSIDIES

The Secretary of HHS would establish procedures for deter-
mining whether or not individuals who want to enroll in an ex-
change-offered QHBP or to claim a premium credit or cost-sharing
subsidy, meet the requirements regarding citizenship or immigra-
tion status. Additionally, for those individuals claiming a credit or
subsidy, the Secretary would determine whether the individual
meets applicable insurance and coverage requirements and if so,
the amount of the credit or subsidy. The Secretary of HHS also
would establish procedures for determining (1) if an individual’s
coverage under an employer-sponsored plan is considered
unaffordable, and (2) whether or not to grant an annual certifi-
cation to the individual that would provide an exemption from the
individual mandate requirements because there is no affordable
QHBP available.

In applying for enrollment in a QHBP offered through an ex-
change, the applicant would be required to provide individually
identifiable information, including name, address, date of birth,
and citizenship or immigration status. In the case of an individual
claiming a premium credit or cost-sharing subsidy, the individual
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would be required to submit to the exchange income and family
size information and information regarding changes in marital or
family status or income. Personal information provided to the ex-
change would be submitted to the Secretary of HHS. In turn, the
Secretary would submit applicable information to the Social Secu-
rity Commissioner, Homeland Security Secretary, and Treasury
Secretary for verification purposes. The Secretary of HHS would be
notified of the results following verification, and would notify the
exchange of such results. The provision specifies actions to be un-
dertaken if inconsistencies are found. The Secretary of HHS, in
consultation with the Treasury Secretary, Homeland Security Sec-
retary, and Social Security Commissioner, would establish proce-
dures for appealing determinations resulting from the verification
process, and redetermining eligibility on a periodic basis. The per-
sonal information submitted for verification would be used only to
the extent necessary for verification purposes and not disclosed to
anyone not identified in this provision. Any individual who submits
false information due to negligence or disregard of any rules would
be subject to a civil penalty of not more than $25,000. Any indi-
vidual who intentionally provides false information would be guilty
of a felony and, upon conviction, fined not more than $250,000, im-
prisoned for not more than 5 years, or both. Any person who inten-
tionally uses the personal information in violation of this provision
would be guilty of a felony and, upon conviction, fined not more
than $5,000, imprisoned for not more than 5 years, or both.

SEC. 2239. STREAMLINING OF PROCEDURES FOR ENROLLMENT
THROUGH AN EXCHANGE AND STATE MEDICAID AND CHIP PROGRAMS

The Secretary would establish a process for allowing state resi-
dents to apply for and participate in applicable state health subsidy
programs. In establishing this process, the Secretary would (1) de-
velop a single, streamlined application form for all applicable state
health subsidy programs that may be filed through a variety of
means, and (2) provide a notice of eligibility to applicants without
any need for additional information or paperwork, unless specifi-
cally required by law.

The Secretary would develop for each state a secure electronic
interface that the applicable state health subsidy program may use
for eligibility determination, verification, and updating of informa-
tion. The Secretary, in consultation with the Treasury Secretary,
Homeland Security Secretary, Social Security Commissioner, and
any applicable state authorities, would require the use of the inter-
face for purposes of determining eligibility for, and amount of, pre-
mium credits and cost-sharing subsidies. The Secretary could enter
into agreements regarding the exchange of data through the inter-
face.

An exchange could contract with an entity or state Medicaid
agency for carrying out its activities under this title. Nothing in
this section would change any requirement that eligibility for par-
ticipation in a state’s Medicaid program be determined by a public
agency.

Applicable state health subsidy programs would include QHBPs
offered through an exchange, including premium credits and cost-
sharing subsidies, state Medicaid programs, state children’s health
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insurance programs, and a state program establishing qualified
basic health plans as specified under Sec. 2228.

SEC. 1102. ENCOURAGING MEANINGFUL USE OF ELECTRONIC HEALTH
RECORDS

Present Law

Congress enacted the Health Information Technology for Eco-
nomic and Clinical Health (HITECH) Act as part of the American
Recovery and Reinvestment Act of 2009 (P.L. 111-5) to promote the
widespread adoption of interoperable electronic health records
(EHRs). Among its provisions, the HITECH Act authorized bonus
payments for eligible professionals and hospitals participating in
Medicare and Medicaid as an incentive for them to become mean-
ingful users of certified EHR systems. The HITECH Act defines
meaningful use to include using certified EHR technology for the
purpose of exchanging clinical information to improve the coordina-
tion and quality of care, and using such technology to report clin-
ical quality measures. Beginning in 2011, Medicare incentives will
be paid to eligible professionals and hospitals that are meaningful
EHR users. These incentive payments will be phased out over time
and, beginning in 2015, replaced with financial penalties for pro-
viders that have not become meaningful EHR users. In addition to
the Medicare incentives, the HITECH Act authorized a 100 percent
Federal match for payments to qualifying Medicaid providers for
the adoption and meaningful use of certified EHR technology. Med-
icaid incentive payments will be available for a period of up to six
years.

Committee Bill

The Committee Bill would require the HHS Secretary to conduct
a study on methods that can be used by QHBPs offered through an
exchange to encourage meaningful use of EHRs by providers. Such
methods include incentive payments and promotion of low-cost
EHR software, including systems available through the Veterans
Administration. Within 24 months of enactment, the Secretary
would be required to submit to Congress a report containing the re-
sults of the study, together with recommendations on the feasibility
and effectiveness of such payment incentives. The Secretary would
be required to disseminate the report to exchanges no later than
12 months after submitting the report to Congress.

Subtitle C—Making Coverage Affordable
PART I—ESSENTIAL BENEFITS COVERAGE
SEC. 1201. PROVISIONS TO ENSURE COVERAGE TO ESSENTIAL BENEFITS

Title XXII of the Social Security Act is amended by adding the
following.
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PART C—MAKING COVERAGE AFFORDABLE

“Subpart 1—Essential Benefits Coverage”
SEC. 2241. REQUIREMENTS FOR QUALIFIED HEALTH BENEFITS PLAN

Present Law
No provision.

Committee Bill

A health benefits plan would be a QHBP only if the plan pro-
vides an essential benefits package (Sec. 2242); the plan provides
coverage at the bronze, silver, gold, or platinum level (Sec. 2243);
and the plan’s offeror charges the same premium whether the plan
is purchased through an exchange, the offeror, or an agent.

SEC. 2242. ESSENTIAL BENEFITS PACKAGE DEFINED

Present Law

Federal law does not define an essential benefit package for the
private health insurance market. States have the primary responsi-
bility of regulating the business of insurance and may define state
benefit mandates. However, Federal law requires that private
health insurance include certain benefits and protections, for serv-
ices covered by a plan. HIPAA and subsequent amendments re-
quire, for example, that group health plans and insurers who cover
maternity care also cover minimum hospital stays for the mater-
nity care, provide parity in annual and lifetime limits for any of-
fered mental health benefits, and offer reconstructive breast sur-
gery if the plan covers mastectomies.

Committee Bill

As described below, an essential benefits package would be re-
quired to (1) provide payment for a specified set of services; (2)
limit-cost sharing; (3) meet requirements for specific items and
services; and (4) not impose any annual or lifetime limits.

Provide payment for a specified set of services: all plans would be
required to provide the following set of services:

e Hospitalization;

e Qutpatient hospital and outpatient clinic services, includ-
ing emergency department services;

e Professional services of physicians and other health profes-
sionals;

e Medical and surgical care;

e Services, equipment, and supplies incident to physician
and health professional care in appropriate settings;

e Prescription drugs;

¢ Rehabilitative and habilitative services;

e Mental health and substance use disorder services, includ-
ing behavioral health treatment;

¢ Preventive services, as specified;

e Maternity benefits; and

e Well baby and well child care and oral health, vision, and
hearing services, equipment, and supplies for children under
21.
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Limit cost-sharing: The essential benefits package would be sub-
ject to cost-sharing requirements, with no cost-sharing allowed for
required preventive items and services.

For plan years beginning in 2013, cost-sharing under an essen-
tial benefits package could not exceed the dollar amounts for the
sum of the annual deductible and out-of-pocket limits in effect for
an HSA for self-only and family coverage, as appropriate. For plan
years beginning in 2014, these cost sharing dollar amounts would
increase by the premium adjustment percentage (PAP). The PAP is
defined as the percentage (if any) by which the average per capita
premium for health insurance coverage in the U.S. for the pre-
ceding calendar year exceeds the 2012 average value. These aver-
ages would be estimated by the Secretary by October 1st of the rel-
evant preceding year. The cost-sharing dollar amount for individual
coverage would be the cost-sharing amount for 2013 increased by
the PAP, while the cost sharing dollar amount for family coverage
would be twice that amount, rounded down to the nearest $50.

Deductibles for the essential benefits package would be limited.
In the small group market, the deductible could not exceed $2,000
for an individual plan, and $4,000 for any other plan. These
amounts could be increased by the amount of any mandatory em-
ployer contributions to a health benefits arrangement. The deduct-
ible limitations would be applied so as not to affect the actuarial
value of any QHBP, including bronze-level plans. Catastrophic
plans would be exempt from these limitations.

Cost-sharing under an essential benefits package would be the
same for the treatment of conditions within each of the following
four categories (1) hospitalization; (2) outpatient hospital and out-
patient clinic services, including emergency department services;
(8) professional services of physicians and other health profes-
sionals; and (4) services, equipment, and supplies incident to physi-
cian and health professional care in appropriate settings.

Value-based plans would be exempt from certain requirements;
they could charge cost-sharing for preventive services and they
could charge different cost-sharing within the four categories speci-
fied directly above. A value-based design is defined as a method-
ology that would reduce or eliminate cost-sharing for the clinically
beneficial preventive screenings, lifestyle interventions, medica-
tions, immunizations, diagnostic tests and other procedures and
treatments to reflect their high value and effectiveness.

Meet requirements for specific items and services: Essential bene-
fits packages would be subject to certain rules.

e At least meet the class and category of drug coverage re-
quirements specified in Medicare Part D;

o At least meet the minimum standards required by Federal
or State law for coverage of mental health and substance use
disorder services;

e Any plan that varies premiums based on tobacco use must
also provide coverage for comprehensive tobacco cessation pro-
grams including counseling and pharmacotherapy;

¢ Include coverage of day surgery and related anesthesia, di-
agnostic images and screening, and radiation or chemotherapy;

e If a health benefits plan offered stand-alone dental bene-
fits through an exchange, another health benefits plan offered
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through the exchange would not fail to be treated as a QHBP
solely because it did not cover the same dental benefits; and

e For emergency care, the plan would be required to provide
coverage without prior authorization and without limitation on
coverage if the provider does not have a contractual relation-
ship with the plan. Cost-sharing for out-of-network emergency
services could not exceed cost-sharing for in-network emer-
gency services.

Beginning July 1, 2012, the Secretary of HHS would be required
to define and update the categories of covered treatments, items
and services within benefit classes no less than annually. The Sec-
retary could not define a package that is more extensive than a
typical employer plan as certified by the Centers for Medicare and
Medicaid Services, Office of the Actuary. Some flexibility in plan
design would be allowed as long as it did not encourage adverse se-
lection. The Secretary would be required to update or modify these
definitions to account for changes in medical evidence or scientific
advancement or to address any gaps in access or changes in the
evidence base.

Each state would be required to ensure that at least one plan of-
fered in the exchange is at least actuarially equivalent to the
standard Blue Cross Blue Shield plan offered to Federal employees.

If any item or service covered by a QHPB is provided by a Feder-
ally-qualified Health Center to an enrollee, the plan offeror would
pay the center at least the amount that would have been paid to
the center under Medicaid.

SEC. 2243. LEVELS OF COVERAGE

Present Law

Generally, Federal law has certain requirements regarding actu-
arially equivalent benefit options only in the context of private plan
offerings through Federal health insurance programs (e.g., Medi-
care Parts C and D, the State Children’s Health Insurance Pro-
gram). There is no Federal law regarding actuarially equivalent
benefit options in group and individual private health insurance.
However, states may have such standards.

For example, Massachusetts defines a standard gold benefit
package for private health insurance available in its Connector. Ac-
cording to the state’s 2006 guidance to health insurers, a plan with
a different design could be qualified as gold if it had an actuarial
value within five percent of the standard gold’s value. The state
permits two other benefit packages available to all individuals in
the Connector: Insurers were instructed that as silver benefit pack-
ages were to be 80 percent of gold (plus or minus 7.5 percent), and
bronze packages were to be 60 percent of gold (plus or minus two
percent). However, these amounts were not set in statute and have
changed somewhat over time. An additional option is available to
young adults in Massachusetts; plans may exclude prescription
drugs and/or limit annual plan benefit payments.

Committee Bill

A health benefits plan would be required to provide a bronze, sil-
ver, gold or platinum benefit package. The bronze benefit package
would provide benefits that are actuarially equivalent to 65 percent



33

of the essential benefits package. The silver, gold, and platinum
would provide benefits that are the actuarially equivalent to 70
percent, 80 percent, and 90 percent of the essential benefits pack-
age, respectively.

A separate catastrophic plan would be available for those who
are younger than 26 before the beginning of the plan year, as well
as those who have a certification in effect that they are exempt
from the individual responsibility requirement because there is no
affordable QHBP available to them in the exchange. The cata-
strophic plan would have the same deductible as required by a
Health Savings Account (HSA)-eligible high deductible health plan,
with no cost-sharing for required preventive services.

Plans could be offered only to children; the same QHBP offered
at any level of coverage could also be offered with enrollment lim-
ited to those under the age of 21.

State insurance commissioners could allow de minimus variation
around the benefit target valuations to account for differences in
actuarial estimates.

SEC. 2244. APPLICATION OF CERTAIN RULES TO PLANS IN GROUP
MARKETS

Health insurance plans offered in the large or small group mar-
ket in a state could not impose unreasonable annual or lifetime
limits (within the meaning of section 223 of the Internal Revenue
Code (IRC)). This provision would not apply to grandfathered
plans.

For plan years beginning after June 30, 2013, in the case of a
health benefits plan offered in the large group market, the state
would require the plan to meet the requirements relating to annual
limits on cost-sharing, including not allowing cost-sharing for re-
quired preventive items and services.

Each state would require any employer with more than 200 em-
ployees that offers enrollment in one or more health benefit plans
to automatically enroll new full-time employees in one of those
plans and to continue the enrollment of current employees in a
plan. Auto-enrollment programs would be required to include ade-
quate notice and an opportunity for an employee to opt out.

SEC. 2245. SPECIAL RULES RELATING TO COVERAGE OF ABORTION
SERVICES

Present Law

Currently, Federal funds may be used to pay for abortions only
if a pregnancy is the result of an act of rape or incest, or where
a woman suffers from a physical disorder, physical injury, or phys-
ical illness that would place the woman in danger of death unless
an abortion is performed. Many private insurance plans, however,
include coverage for abortion beyond these limited categories

In addition, Federal conscience protection laws prohibit recipi-
ents of certain Federal funds from discriminating against certain
medical personnel and health care entities for engaging in, or re-
fusing to engage in, specified activities related to abortion.
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Committee Bill

Under the bill, a health benefits plan would not be required to
provide coverage for abortions. The offeror of a health benefits plan
would determine whether or not the plan provides coverage of abor-
tion as part of its essential benefits package for the plan year.

The Secretary would ensure that in any exchange, at least one
qualified health benefits plan does not provide coverage of abor-
tions beyond those for which the expenditure of Federal funds ap-
propriated for the Department of Health and Human Services is
permitted (herein called “the Hyde limitations”). A QHBP would be
treated as not providing coverage of abortions beyond the Hyde
limitations if it does not provide coverage for any abortions. The
Secretary would also ensure that in any exchange, at least one
QHBP provides coverage for abortions beyond the Hyde limitations.
If a state has one exchange covering both the individual and small
group markets, the Secretary would be required to provide the
aforementioned assurances with respect to each market.

The offeror of a QHBP that provides coverage of abortions be-
yond the Hyde limitations may could not use any amount attrib-
utable to a premium assistance credit or any cost-sharing subsidy
to pay for such services. In addition, the offeror would be required
to segregate all premium assistance credits and cost-sharing sub-
sidies from an amount equal to the actuarial value of providing
abortions beyond the Hyde limitations for all enrollees, as esti-
mated by the Secretary. The Secretary would be required to esti-
mate, on an average actuarial basis, the basic per enrollee, per
month cost of including coverage of abortions beyond the Hyde lim-
itations. In making such estimate, the Secretary could take into ac-
count the impact of including such coverage on overall costs, but
could not consider any cost reduction estimated to result from pro-
viding such abortions, such as prenatal care. The Secretary would
be required to estimate the costs as if coverage were included for
the entire covered population, but the costs could not be estimated
at less than $1 per enrollee, per month.

Qualified health benefits plans could not discriminate against
any individual health care provider or health care facility because
of its willingness or unwillingness to provide, pay for, provide cov-
erage of, or refer for abortions.

SEC. 1202. APPLICATION OF STATE AND FEDERAL LAWS REGARDING
ABORTION

Present Law

The performance of and payment for abortions is regulated by
both state and Federal laws. State law, for example, sometimes
prescribes parental notification requirements, mandatory waiting
periods and other procedural requirements before an abortion may
be performed. Under Federal law, certain kinds of Federal funds
may not be used to pay for abortions and certain recipients of Fed-
eral funds may not discriminate against specified health care enti-
ties that perform or refuse to perform, pay for, provide referrals for,
or provide training for abortions.
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Committee Bill

This provision would ensure that state laws regarding the prohi-
bition or requirement of coverage or funding for abortions, and
state laws involving abortion-related procedural requirements are
not preempted. The provision similarly provides that Federal con-
science protection and abortion-related antidiscrimination laws
would not be affected by the bill. The rights and obligations of em-
ployees and employers under Title VII of the Civil Rights Act of
1964 would also not be affected by the bill.

SEC. 1203. APPLICATION OF EMERGENCY SERVICES LAWS

Present Law

As a condition of Medicare participation, the Emergency Medical
Treatment and Active Labor Act (EMTALA) requires hospitals with
emergency departments to provide an initial screening examination
and any necessary treatment to stabilize any emergency medical
conditions discovered. Care must be provided to anyone who comes
to the hospital and requests emergency medical services regardless
of whether an individual is insured, has the ability to pay for serv-
ices, is lawfully present within the United States, or any other
characteristic.

In addition to this Federal requirement, some states impose simi-
lar obligations on hospitals and other health care providers. For ex-
ample, California requires all health care facilities to provide emer-
gency medical services and care to any person if the facility has ap-
propriate facilities and qualified personnel.

Committee Bill

This provision would prohibit any construction of the Act that
would relieve health care providers of their obligations to provide

emergency services as required by state or Federal law, including
EMTALA.

PART II—LOW INCOME AND SMALL BUSINESS CREDITS
AND SUBSIDIES

“Subpart A—Low-Income Credits and Subsidies”
SEC. 1205. PREMIUM TAX CREDITS AND COST-SHARING SUBSIDIES

Present Law

Currently there is no tax credit that is generally available to low
or middle income individuals or families for the purchase of health
insurance. Some individuals may be eligible for health coverage
through State Medicaid programs which consider income, assets,
and family circumstances. However, these Medicaid programs are
not in the Code.

Health Coverage Tax Credit

Certain individuals are eligible for the health coverage tax credit
(HCTC). The HCTC is a refundable tax credit equal to 80 percent
of the cost of qualified health coverage paid by an eligible indi-
vidual. In general, eligible individuals are individuals who receive
a trade adjustment allowance (and individuals who would be eligi-
ble to receive such an allowance but for the fact that they have not



36

exhausted their regular unemployment benefits), individuals eligi-
ble for the alternative trade adjustment assistance program, and
individuals over age 55 who receive pension benefits from the Pen-
sion Benefit Guaranty Corporation. The HCTC is available for
“qualified health insurance,” which includes certain employer-based
insurance, certain State-based insurance, and in some cases, insur-
ance purchased in the individual market.

The credit is available on an advance basis through a program
established and administered by the Treasury Department. The
credit generally is delivered as follows: the eligible individual sends
his or her portion of the premium to the Treasury, and the Treas-
ury then pays the full premium (the individual’s portion and the
amount of the refundable tax credit) to the insurer. Alternatively,
an eligible individual is also permitted to pay the entire premium
during the year and claim the credit on his or her income tax re-
turn.

Individuals entitled to Medicare and certain other governmental
health programs, covered under certain employer-subsidized health
plans, or with certain other specified health coverage are not eligi-
ble for the credit.

COBRA Continuation Coverage Premium Reduction

The Consolidated Omnibus Reconciliation Act of 1985 (COBRA,
P.L. No. 99-272) requires that a group health plan must offer con-
tinuation coverage to qualified beneficiaries in the case of a quali-
fying event (such as a loss of employment). A plan may require
payment of a premium for any period of continuation coverage. The
amount of such premium generally may not exceed 102 percent of
the “applicable premium” for such period and the premium must
be payable, at the election of the payor, in monthly installments.

Section 3001 of the American Recovery and Reinvestment Act of
2009 (ARRA, P.L. No. 111-5) provides that, for a period not exceed-
ing nine months, an assistance eligible individual is treated as hav-
ing paid any premium required for COBRA continuation coverage
under a group health plan if the individual pays 35 percent of the
premium. Thus, if the assistance eligible individual pays 35 percent
of the premium, the group health plan must treat the individual
as having paid the full premium required for COBRA continuation
coverage, and the individual is entitled to a subsidy for 65 percent
of the premium. An assistance eligible individual generally is any
qualified beneficiary who elects COBRA continuation coverage and
the qualifying event with respect to the covered employee for that
qualified beneficiary is a loss of group health plan coverage on ac-
count of an involuntary termination of the covered employee’s em-
ployment (for other than gross misconduct). In addition, the quali-
fying event must occur during the period beginning September 1,
2008, and ending December 31, 2009.

The COBRA continuation coverage subsidy also applies to tem-
porary continuation coverage elected under the Federal Employees
Health Benefits Program and to continuation health coverage
under State programs that provide coverage comparable to continu-
ation coverage. The subsidy is generally delivered by requiring em-
ployers to pay the subsidized portion of the premium for assistance
eligible individuals. The employer then treats the payment of the
subsidized portion as a payment of employment taxes and offsets
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its employment tax liability by the amount of the subsidy. To the
extent that the aggregate amount of the subsidy for all assistance
eligible individuals for which the employer is entitled to a credit for
a quarter exceeds the employer’s employment tax liability for the
quarter, the employer can request a tax refund or can claim the
credit against future employment tax liability.

There is an income limit on the entitlement to the COBRA con-
tinuation coverage subsidy. Taxpayers with modified adjusted gross
income exceeding $145,000 (or $290,000 for joint filers), must repay
any subsidy received by them, their spouse, or their dependent,
during the taxable year. For taxpayers with modified adjusted

ross incomes between $125,000 and $145,000 (or $250,000 and

%290,000 for joint filers), the amount of the subsidy that must be
repaid is reduced proportionately. The subsidy is also conditioned
on the individual not being eligible for certain other health cov-
erage. To the extent that an eligible individual receives a subsidy
during a taxable year to which the individual was not entitled due
to income or being eligible for other health coverage, the subsidy
overpayment is repaid on the individual’s income tax return as ad-
ditional tax. However, in contrast to the HCTC, the subsidy for
COBRA continuation coverage may only be claimed through the
employer and cannot be claimed at the end of the year on an indi-
vidual tax return.

Committee Bill

Premium Tax Credit

The Committee Bill provides a refundable tax credit for eligible
individuals and families who purchase health insurance through
the state exchanges. The premium tax credit, which is refundable
and payable in advance directly to the insurer, subsidizes the pur-
chase of certain health insurance plans through the state ex-
changes. The premium tax credit is available for individuals (single
or joint filers) with modified gross incomes (MGI) up to 400 percent
of the Federal poverty level (FPL). MGI is defined as an individ-
ual’s (or couple’s) total income without regard to sections 911 (re-
garding the exclusion from gross income for citizen or residents liv-
ing abroad), 931 (regarding the exclusion for residents of specified
possessions), and 933 (regarding the exclusion for residents of
Puerto Rico), plus any tax-exempt interest received during the tax
year, plus the MGI of dependents listed on the return. Thus, cer-
tain deductions from gross income that are allowed in determining
adjusted gross income but not total income, such as the deduction
for contributions to an individual retirement arrangement, are dis-
regarded. In order to be eligible for the premium tax credit tax-
payers who are married (within the meaning of Code section 7703)
must file a joint return. Individuals who are listed as dependants
on a return are ineligible for the premium tax credit.

Under the Committee Bill, an eligible individual enrolls in a plan
offered through a state exchange and reports his or her MGI to the
exchange. States are permitted to enter into contracts with State
Medicaid agencies to make eligibility determinations for the credit.
Based on the information provided to the state exchange, the indi-
vidual receives a premium tax credit based on income according to
the schedule outlined below, and the Treasury pays the premium
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tax credit amount directly to the insurance plan in which the indi-
vidual is enrolled. The individual then pays to the plan in which
he or she is enrolled the dollar difference between the premium tax
credit amount and the total premium charged for the plan.! Indi-
viduals who fail to pay all or part of the remaining premium
amount are given a mandatory three-month grace period prior to
an involuntary termination of their participation in the plan. For
employed individuals who purchase health insurance through a
state exchange, the premium payments are made through payroll
deductions. Initial eligibility for the premium tax credit is based on
the individual’s MGI for the tax year ending two years prior to the
enrollment period. Individuals (or couples) who experience a
change in marital status or other household circumstance, experi-
ence a decrease in income of more than 20 percent, or receive un-
employment insurance, may update eligibility information or re-
quest a redetermination of their tax credit eligibility.

For purposes of the premium tax credit, state exchange partici-
pants must provide information from their tax return from two
years prior during the open enrollment period for coverage during
the next calendar year. The IRS is authorized to disclose to HHS
limited tax return information to verify a taxpayer’s MGI based on
the most recent return information available to establish eligibility
for the premium tax credit. Existing privacy and safeguard require-
ments apply. As described above, individuals who do not qualify for
the premium tax credit on the basis of their prior year income may
apply for the premium tax credit based on specified changes in cir-
cumstances. For individuals and families who did not file a tax re-
turn in the prior tax year, the Secretary of HHS will establish al-
ternative income documentation that may be provided to determine
income eligibility for the premium tax credit.

In all cases, eligibility is reconciled annually on the individual’s
Federal income tax return, subject to a “safe harbor.” For filers
whose current income is less than 300 percent of FPL—and who re-
ceived a premium tax credit in excess of the level for which they
qualified—the “safe harbor” limits the amount that the taxpayer
has to repay to $250 for single filers and $400 for joint filers (and
for those filing as the head of household). For filers whose current
income exceeds 300 percent of FPL, however, there is no a safe
harbor and they must repay any premium tax credit received. Fil-
ers who overpaid will receive the balance of their credit as a refund
from the IRS.

Beginning in 2013, premium tax credits are available on a slid-
ing scale basis for individuals and families between 134-300 per-
cent of FPL to help offset the cost of private health insurance pre-
miums. Beginning in 2014, the credits are also available to individ-
uals and families between 100-133 percent of FPL. However, indi-
viduals subject to a five-year waiting period under Medicaid or
CHIP are eligible for the premium tax credit beginning in 2013.
The credits are based on the percentage of income the cost of pre-
miums represents, rising from two percent of income for those at
100 percent of FPL to 12 percent of income for those at 300 percent
of FPL. Individuals between 300-400 percent of FPL are eligible

1 Although the credit is generally payable in advance directly to the insurer, individuals may
elect to purchase health insurance out-of-pocket and apply to the IRS for the credit at the end
of the taxable year.
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for a premium tax credit based on capping an individual’s share of
the premium at a flat 12 percent of income. The percentages of in-
come are indexed to the excess of premium growth over income
growth beginning in 2014 (in order to hold the share of premiums
that enrollees at a given poverty level pay the same over time). For
purposes of calculating household size, illegal immigrants are not
included in FPL. The premium tax credit amount is tied to the cost
of the second lowest-cost silver plan in the area where the indi-
vidual resides (by age according to standard age factors defined by
the Secretary of Health and Human Services), and is available for
any plan purchased through the Exchange.

A credit-eligible individual enrolled in any exchange offered plan
pays the lesser of the applicable percentage of income or the plan
premium. If an individual purchases the second lowest cost silver
plan in the area where he or she resides, or any less expensive sil-
ver or bronze plan, the individual must only pay the applicable per-
centage of income (e.g., 12 percent for an individual at 300 percent
of FPL). If, however, an individual enrolls in a plan that is more
expensive than the second lowest cost silver plan the individual is
responsible for the applicable percentage of income plus the dif-
ference in premium between the second lowest cost silver plan and
the premium of the chosen plan.

Employer Offer of Health Insurance Coverage

As a general matter, if an employee is offered employer-provided
health insurance coverage, the individual is ineligible for the pre-
n}llium tax credit for health insurance purchased through a state ex-
change.

If an employee is offered unaffordable coverage by his or her em-
ployer or the coverage offered to the employee (and his or her de-
pendent) has an actuarial value of less than 65 percent, or the
however, the employee can be eligible for the premium tax credit,
but only if the employee declines to enroll in the coverage and pur-
chases coverage through the exchange instead. Unaffordable is de-
fined as coverage with a premium required to be paid by the em-
ployee that is ten percent or more of the employee’s income, based
on the type of coverage applicable (e.g., individual or family cov-
erage). This income limit is indexed to the per capita growth in
premiums for the insured market as determined by the Secretary
of HHS. If the employee seeks to receive a credit on the basis that
an employer offered plan is unaffordable, the employee must seek
an affordability waiver from the state exchange and provide infor-
mation as to family income and the premium of the lowest cost em-
ployer option offered to them. The state exchange then provides the
waiver to the employee.

For purposes of determining if coverage is unaffordable, required
salary reduction contributions are treated as payments required to
be made by the employee. However, if an employee is reimbursed
by the employer for any portion of the premium for health insur-
ance coverage purchased through the exchange, including any re-
imbursement through salary reduction contributions under a cafe-
teria plan, the coverage is employer-provided and the employee is
not eligible for premium tax credits. Thus, an individual is not per-
mitted to purchase coverage through the exchange, apply for the
premium tax credit, and pay for the individual’s portion of the pre-
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mium using salary reduction contributions under the cafeteria plan
of the individual’s employer.

No later than five years after the date of the enactment of the
provision, the Secretary of the Treasury, in consultation with the
Secretary of HHS, must conduct a study of whether the percentage
of household income used for purposes of determining whether cov-
erage is affordable is the appropriate level for determining whether
coverage is affordable for an employee and whether such level can
be lowered without significantly increasing the costs to the Federal
Government and reducing employer-provided health coverage. The
Secretary of the Treasury reports the results of such study to the
appropriate committees of Congress, including any recommenda-
tions for legislative changes.

Eligibility Verification

In order to prevent undocumented aliens from obtaining the pre-
mium tax credits, the provision requires that an individual’s per-
sonal data be verified under the procedures established by Section
2238 of the Social Security Act.

Information Used to Determine Tax Credit Eligibility

All personal information used to determine eligibility for the tax
credit submitted to a state exchange shall be protected by restric-
tions on use and disclosure in Section 2238 of the Social Security
Act and Section 6103 of the Internal Revenue Code.

Cost-Sharing Subsidy

A cost-sharing subsidy is provided to buyout any difference in
cost sharing between the insurance purchased and the actuarial
values specified below. For individuals between 100-150 percent of
FPL, the subsidy brings the value of the plan to 90 percent actu-
arial value. For those between 150-200 percent of FPL, the subsidy
brings the value of the plan to 80 percent actuarial value. For indi-
viduals above 200 percent of FPL, no subsidy for cost sharing is
provided. The amount received by an insurer in a cost-sharing sub-
sidy on behalf of an individual, as well as any spending by the indi-
vidual out-of-pocket, counts towards the out-of-pocket limit. As
with the premium tax credit, the IRS is authorized to disclose to
HHS limited tax return information to verify a taxpayer’s MGI
based on the most recent return information available.

Effective Date
The provision is effective July 1, 2013.

SEC. 1206. COST-SHARING SUBSIDIES AND ADVANCE PAYMENTS OF
PREMIUM CREDITS AND COST-SHARING SUBSIDIES

Present Law

Currently there is no tax credit that is generally available to low
or middle income individuals or families for the purchase of health
insurance. Some individuals may be eligible for health coverage
through state Medicaid programs which consider income, assets,
and family circumstances. However, these Medicaid programs are
not in the tax code.
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Certain individuals are eligible for the health coverage tax credit
(HCTC). The HCTC is a refundable tax credit equal to 80 percent
of the cost of qualified health coverage paid by an eligible indi-
vidual. In general, eligible individuals are individuals who receive
a trade adjustment allowance (and individuals who would be eligi-
ble to receive such an allowance but for the fact that they have not
exhausted their regular unemployment benefits), individuals eligi-
ble for the alternative trade adjustment assistance program, and
individuals over age 55 who receive pension benefits from the Pen-
sion Benefit Guaranty Corporation. The credit is available for
“qualified health insurance,” which includes certain employer-based
insurance, certain State-based insurance, and in some cases, insur-
ance purchased in the individual market. Individuals entitled to
Medicare and certain other governmental health programs, covered
under certain employer-subsidized health plans, or with certain
other specified health coverage are not eligible for the credit.

The credit is available on an advance basis through a program
established and administered by the Treasury Department. The
credit generally is delivered as follows: the eligible individual sends
his or her portion of the premium to the Treasury, and the Treas-
ury then pays the full premium (the individual’s portion and the
amount of the refundable tax credit) to the insurer. Alternatively,
an eligible individual is also permitted to pay the entire premium
during the year and claim the credit on his or her income tax re-
turn.

The Consolidated Omnibus Reconciliation Act of 1985 (COBRA,
P.L. 99-272) requires that a group health plan must offer continu-
ation coverage to qualified beneficiaries in the case of a qualifying
event (such as a loss of employment). A plan may require payment
of a premium for any period of continuation coverage. The amount
of such premium generally may not exceed 102 percent of the “ap-
plicable premium” for such period and the premium must be pay-
able, at the election of the payor, in monthly installments.

Section 3001 of the American Recovery and Reinvestment Act of
2009 (ARRA, P.L. 111-5) provides that, for a period not exceeding
nine months, an assistance eligible individual is treated as having
paid any premium required for COBRA continuation coverage
under a group health plan if the individual pays 35 percent of the
premium. Thus, if the assistance eligible individual pays 35 percent
of the premium, the group health plan must treat the individual
as having paid the full premium required for COBRA continuation
coverage, and the individual is entitled to a subsidy for 65 percent
of the premium. An assistance eligible individual generally is any
qualified beneficiary who elects COBRA continuation coverage and
the qualifying event with respect to the covered employee for that
qualified beneficiary is a loss of group health plan coverage on ac-
count of an involuntary termination of the covered employee’s em-
ployment (for other than gross misconduct). In addition, the quali-
fying event must occur during the period beginning September 1,
2008, and ending December 31, 2009.

The low income tax credit also applies to Temporary Continu-
ation Coverage elected under the Federal Employees Health Bene-
fits Program (FEHBP) and to continuation health coverage under
State programs that provide coverage comparable to continuation
coverage. The subsidy is generally delivered by requiring employers
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to pay the subsidized portion of the premium for assistance eligible
individuals. The employer then treats the payment of the sub-
sidized portion as a payment of employment taxes and offsets its
employment tax liability by the amount of the low-income tax cred-
it. To the extent that the aggregate amount of the subsidy for all
assistance eligible individuals for which the employer is entitled to
a credit for a quarter exceeds the employer’s employment tax liabil-
ity for the quarter, the employer can request a tax refund or can
claim the credit against future employment tax liability.

There is an income limit on entitlement to the low-income tax
credit. Taxpayers with modified adjusted gross income exceeding
$145,000 (or 5290,000 for joint filers), must repay any subsidy re-
ceived by them, their spouse, or their dependents during the tax-
able year. For taxpayers with modified adjusted gross incomes be-
tween $125,000 and $145,000 (or $250,000 and $290,000 for joint
filers), the amount of the subsidy that must be repaid is reduced
proportionately. The subsidy is also conditioned on the individual
not being eligible for certain other health coverage. To the extent
that an eligible individual receives a subsidy during a taxable year
to which the individual was not entitled due to income or being eli-
gible for other health coverage, the subsidy overpayment is repaid
on the individual’s income tax return as additional tax. However,
in contrast to the HCTC, the subsidy for COBRA continuation cov-
erage may only be claimed through the employer and cannot be
claimed at the end of the year on an individual tax return.

Committee Bill
Adds to the Social Security Act as amended by the bill.

“Subpart 2—Premium Credits and Cost-Sharing Subsidies”
SEC. 2246. PREMIUM CREDITS

The Committee Bill would provide premium assistance in the
form of a refundable tax credit for individuals with incomes less
than 400 percent of the FPL as calculated by Sec. 1205 of the bill.

SEC. 2247. COST-SHARING SUBSIDIES FOR INDIVIDUALS ENROLLING IN
QUALIFIED HEALTH BENEFIT PLANS

The Committee Bill would define an eligible insured as an indi-
vidual not more that 400 percent of the FPL (for the family size
involved) enrolled in a QHBP at the bronze or silver level of cov-
erage in an exchange. The Secretary would notify the plan that the
individual is eligible and the plan would reduce the cost-sharing by
reducing the out-of-pocket limit under the bill by the following
amounts by income category (for the family size involved):

¢ %3 for household income greater than 100 percent and less
than 200 percent of the FPL,

e 1% for household income greater than 200 percent and less
than 300 percent of the FPL,

e 15 for household income greater than 300 percent and less
than 400 percent of the FPL.

The Committee Bill would instruct the Secretary to establish pro-
cedures whereby the plan would provide additional reductions in
cost-sharing. The reductions would be consistent with the plan’s
share of total allowable costs being 90 percent for an eligible indi-
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vidual whose household income is between 100 percent and 150
percent of the FPL for the family size involved and 80 percent for
an eligible individual whose household income is between 150 per-
cent and 200 percent of the FPL for the family size involved. The
proposal is part of the fail-safe mechanism to prevent an increase
in Federal budget deficit under Sec. 1209 and would reduce the re-
duction in cost-sharing by the percentage specified by that section
of the proposal.

The plan would notify the Secretary of cost-sharing reductions
and the Secretary would make periodic and timely payments to the
plan equal to the value of the reductions in cost-sharing. The Com-
mittee Bill authorizes the Secretary to establish a capitated pay-
ment system with appropriate risk adjustments.

The Committee Bill would implement special rules for Indians
(as defined by the Indian Health Care Improvement Act) and un-
documented aliens. For Indians whose household income is not
more than 300 percent FPL (for the family size involved) and is en-
rolled in a QHBP through an exchange, then the individual would
be treated as an eligible and the plan would eliminate any cost-
sharing. The Committee Bill would also mandate that if that In-
dian were to be furnished an item or service directly by the Indian
Health Service, an Indian Tribe, Tribal Organization, Urban Indian
Organization, or through referral under contract health services, no
cost-sharing under the plan would be imposed for that item or serv-
ice, and the plan would not reduce the payment to the entity. The
Secretary would pay the QHBP the amount necessary to reflect the
actuarial value of this proposal.

For undocumented aliens the Committee Bill would prohibit cost-
sharing reductions and the individual would not be taken into ac-
count in determining the family size involved, but the individual’s
modified gross income would be taken into account in determining
household income. The Committee Bill would treat an individual as
arz1 Iéndocumented alien unless the information required is pro-
vided.

The Committee Bill would define any term used in this section
that is also used by section 36B of the Internal Revenue Code of
1986 as having the same meaning as defined by the latter. The
Committee Bill would also deny subsidies to dependents, with re-
spect to whom a deduction under 151 of the Internal Revenue Code
is allowable to another taxpayer for a taxable year beginning in the
calendar year in which the individual’s taxable year begins. Fur-
ther, the Committee Bill would not permit a subsidy for any month
that is not treated as a coverage month.

SEC. 2248. ADVANCE DETERMINATION AND PAYMENT OF PREMIUM
CREDITS AND COST-SHARING SUBSIDIES

The Committee Bill would instruct the Secretary, in consultation
with the Secretary of the Treasury, to establish a program where-
upon at the request of an exchange, advance determinations are
made for determining income eligibility of individuals enrolling in
a QHBP through the exchange for premium credits and cost-shar-
ing subsidies. The Committee Bill would require the Secretary to
notify the exchange and the Secretary of the Treasury of the ad-
vance determinations, and the Secretary of the Treasury would
make advance payments of the credit or subsidy to the QHBPs.
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The Committee Bill would require the Secretary to provide,
under the program, that advanced determination during the an-
nual open enrollment period be applicable to the individual or an-
other enrollment period that may be specified by the Secretary.
The Committee Bill would require that the advance determination
be made on the basis of the individual’s household income for the
second taxable year preceding the taxable year in which enrollment
through the enrollment period first takes effect.

The Committee Bill also would require the Secretary to provide
procedures for making advanced determinations in cases where in-
formation included with an application form demonstrates substan-
tial changes in income, changes in family size, a change in filing
status, the filing of an application for unemployment benefits, or
other significant changes affecting eligibility including (1) allowing
an individual claiming a decrease of 20 percent of more in income,
or filing an application of unemployment benefits, to have eligi-
bility for the credit determined on the basis of household income
for a later period or on the basis of the individual’s estimate of
such income for the taxable year; and (2) the determination of
household income in cases where the taxpayer was not required to
file a return of tax imposed by this chapter for the second pre-
ceding taxable year.

The Committee Bill would require the Secretary to notify the
Secretary of the Treasury and the exchange through which the in-
dividual is enrolling of the advanced determinations made. The
Committee Bill would require the Secretary of the Treasury to
make the advance payment for a premium credit to the QHBP on
a monthly basis or such other periodic basis as the Secretary may
provide. The Committee Bill would require the QHBP that would
be receiving advanced payments to reduce the premium charged for
any period by the amount of the advanced payment received for the
period. The QHBP would also be required to notify the Secretary
of Health and Human Services of the reduction, notify the Sec-
retary of any cases of nonpayment of premiums by the insured, and
allow a three-month grace period for nonpayment of premiums be-
fore discontinuing coverage.

The Committee Bill stipulates that no advance payment would
be made unless there has been a verification of the individual’s citi-
zenship or nationality or lawful presence in the United States.

SEC. 1207. DISCLOSURES TO CARRY OUT ELIGIBILITY REQUIREMENTS
FOR CERTAIN PROGRAMS

Present Law

Section 6103 provides that returns and return information are
confidential and may not be disclosed by the Internal Revenue
Service (“IRS”), other Federal employees, State employees, and cer-
tain others having access to such information except as provided in
the Internal Revenue Code. Section 6103 contains a number of ex-
ceptions to the general rule of nondisclosure that authorize disclo-
sure in specifically identified circumstances. For example, section
6103 provides for the disclosure of certain return information for
purposes of establishing the appropriate amount of any Medicare
Part B premium subsidy adjustment.
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Section 6103(p)(4) requires, as a condition of receiving returns
and return information, that Federal and State agencies (and cer-
tain other recipients) provide safeguards as prescribed by the Sec-
retary of the Treasury by regulation to be necessary or appropriate
to protect the confidentiality of returns or return information. Un-
authorized disclosure of a return or return information is a felony
punishable by a fine not exceeding $5,000 or imprisonment of not
more than five years, or both, together with the costs of prosecu-
tion.2 The unauthorized inspection of a return or return informa-
tion is punishable by a fine not exceeding $1,000 or imprisonment
of not more than one year, or both, together with the costs of pros-
ecution.? An action for civil damages also may be brought for unau-
thorized disclosure or inspection.*

Committee Bill

Under the Committee Bill, individuals will submit income and
family size information to the state exchanges as part of an appli-
cation process in order to claim the cost-sharing subsidy and the
tax credit on an advance basis.5 The Department of Health and
Human Services (HHS) serves as the centralized verification agen-
cy for information submitted by individuals to the state exchanges
with respect to the subsidy and the tax credit to the extent pro-
vided on an advance basis. The bill permits the IRS to substantiate
the accuracy of income and family size information that has been
provided to HHS for eligibility determination.

Specifically, upon written request of the Secretary of HHS, the
IRS is permitted to disclose the following return information of any
taxpayer applying to a state exchange whose income and family
size is relevant in determining the amount of the tax credit or cost-
sharing subsidy or eligibility for participation in the specified State
health subsidy programs (i.e., a State Medicaid program under title
XIX of the Social Security Act, a State’s children’s health insurance
program under title XXI of such Act, or a basic health program
under section 2228 of such Act): (1) taxpayer identity; (2) the filing
status of such taxpayer; (3) the modified gross income (as defined
in new sec. 36B of the Code) of such taxpayer and of any other in-
dividual for whom a dependency deduction is allowed with respect
to such taxpayer; (4) such other information as is prescribed by
Treasury regulation as might indicate whether such taxpayer is eli-
gible for the credit or subsidy (and the amount thereof); and (5) the
taxable year with respect to which the preceding information re-
lates, or if applicable, the fact that such information is not avail-
able. HHS is permitted to disclose to officers, employees and con-
tractors of the state exchanges, or of the State agency admin-
istering the programs referenced above whether there is a discrep-
ancy between the information submitted and IRS records.

The disclosed return information may be used only for the pur-
poses of, and only to the extent necessary in establishing eligibility
for participation in the exchange, and verifying the appropriate

2Sec. 7213.

3Sec. T213A.

4Sec. 7431.

5Under the bill, the state exchanges are permitted to contract with its state Medicaid agencies
to perform certain exchange functions.
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amount of the tax credit, and cost-sharing subsidy, or eligibility for
the specified State health subsidy programs.

Recipients of the confidential return information are subject to
the safeguard protections and civil and criminal penalties for unau-
thorized disclosure and inspection. The IRS is required to make an
accounting for all disclosures.

Effective Date
The Committee Bill is effective on the date of enactment.

SEC. 1208. PREMIUM CREDITS AND SUBSIDY REFUNDS AND PAYMENTS
DISREGARDED FOR FEDERAL AND FEDERALLY-ASSISTED PROGRAMS

Present Law

Currently there is no tax credit that is generally available to low
or middle income individuals or families for the purchase of health
insurance.

Committee Bill

Any premium tax credits and cost-sharing subsidies provided to
an individual under the Committee Bill are disregarded for pur-
poses of determining that individual’s eligibility for benefits or as-
sistance, or the amount or extent of benefits and assistance, under
any Federal program or under any State or local program financed
in whole or in part with Federal funds. Specifically, any amount of
premium tax credit provided to an individual is not counted as in-
come, and cannot be taken into account as resources for the month
of receipt and the following two months. Any cost sharing subsidy
provided on the individual’s behalf is treated as made to the health
plan in which the individual is enrolled.

SEC. 1209. FAIL-SAFE MECHANISM TO PREVENT INCREASE IN FEDERAL
BUDGET DEFICIT

Present Law
No provision.

Committee Bill

Failsafe

Beginning in 2012, the President must certify annually in the
President’s Budget whether or not the provisions in this bill will
increase the budget deficit in the coming fiscal year. In the event
the President determines that the provisions in this bill will in-
crease the deficit, he or she would be required to include with the
certification, the percentage by which the exchange credits and
subsidies in this bill need to be reduced, such that the aggregate
amount of such reductions is equal to the amount of the deficit in-
crease. The President must then instruct the Secretary of Health
and Human Services and the Secretary of the Treasury to make
such reductions in these credits and subsidies.

Effective Date

The provision is effective for the President’s Budget submitted in
2012.
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“Subpart B—Credit for Small Employers”
SEC. 1221. SMALL BUSINESS TAX CREDIT

Present Law

The Code does not provide a tax credit for employers that provide
health coverage for their employees. The cost to an employer of pro-
viding health coverage for its employees is generally deductible as
an ordinary and necessary business expense for employee com-
pensation.® In addition, the value of employer-provided health in-
surance is not subject to employer paid Federal Insurance Con-
tributions Act (FICA) tax.

The Code generally provides that employees are not taxed on the
value of employer-provided health coverage under an accident or
health plan. That is, these benefits are excluded from gross income.
In addition, medical care provided under an accident or health plan
for employees, their spouses, and their dependents is excluded from
gross income. Active employees participating in a cafeteria plan
may be able to pay their share of premiums on a pre-tax basis
through salary reduction.?” Such salary reduction contributions are
treated as employer contributions and thus also are excluded from
gross income.

Committee Bill

Small business employers eligible for the credit

Under the Committee Bill, a tax credit is provided for a qualified
small employer for contributions to purchase health insurance for
its employees. A qualified small business employer for this purpose
generally is an employer with no more than 25 full-time equivalent
employees (FTEs) employed during the employer’s taxable year,
and whose employees have annual full-time equivalent wages that
average no more than $40,000. However, the full amount of the
credit is available only to an employer with ten or fewer FTEs and
whose employees have average annual fulltime equivalent wages
from the employer of less than $20,000. These wage limits are in-
dexed to CPI-U for years beginning in 2014. Under the provision,
an employer’s FTEs are calculated by dividing the total hours
worked by all employees during the employer’s tax year by 2080.
For this purpose, the maximum amount of hours that are counted
for any single employee are 2080. Wages are defined the same as
for purposes of FICA and the average wage is determined by divid-
ing the total wages paid by the small employer by the number of
FTEs. Hours worked and wages earned by seasonal workers are ex-
empt from these calculations for purposes of determining eligibility
for the small business tax credit. A seasonal worker is defined as
an individual who performs labor or services on a seasonal basis
where, ordinarily, the employment pertains to or is the kind exclu-
sively performed at certain seasons or periods of the year and
which, by nature, may not be continuous or carried on throughout
the year.

6Sec. 162. However see special rules in sections 419 and 419A for the deductibility of contribu-
tions to welfare benefit plans with respect to medical benefits for employees and their depend-

ents.
7Sec. 125.
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The credit is only available to offset actual tax liability and is
claimed on the employer’s tax return. The credit is not payable in
advance to the taxpayer or refundable. Thus, the employer must
pay the employees’ premiums during the year and claim the credit
at the end of the year on its income tax return. The credit is a gen-
eral business credit, and can be carried back for one year and car-
ried forward for 20 years. The credit is available for tax liability
under the alternative minimum tax.

Years the credit is available

Phase I

Under the provision, the credit is initially available for a max-
imum of two taxable years for any qualified small business em-
ployer offering health insurance. Health insurance coverage for
Phase I is health insurance coverage within the meaning of Code
section 9832 which is generally health insurance coverage pur-
chased from an insurance company licensed under State law. This
initial phase of the credit is available for tax years 2011 and 2012.

Phase IT

For taxable years beginning in 2013, the credit is only available
for a small business employer that purchases health insurance cov-
erage for its employees through the State exchange but only with
respect to premiums for coverage after June 30, 2013. If a State
has not yet adopted the reformed rating rules, qualifying small
business employers in the State are not eligible to receive the cred-
it. The credit is available for the first two years that a qualified
small employer purchases health insurance coverage for its employ-
ees through the State exchange.

Calculation of credit amount

Phase I

The credit is equal to the applicable percentage of the small busi-
ness employer’s contribution to the health insurance premium for
each covered employee. Only non-elective contributions by the em-
ployer are taken into account in calculating the credit. Therefore,
any amount contributed pursuant to a salary reduction arrange-
ment under a cafeteria plan within the meaning of section 125 is
not treated as an employer contribution for purposes of this credit.
The credit is equal to the dollar amount of the employer’s contribu-
tion multiplied by an applicable percentage. The first step in deter-
mining the applicable percentage is to calculate the employer’s con-
tribution as a percentage of the lesser of (1) the total premium for
an employee’s coverage or (2) a small business bench mark pre-
mium. This tax credit is only available if this percentage is at least
50. If the employer contribution percentage is at least 50, the appli-
cable tax credit percentage is 35.

The bench mark premium is the average total premium cost in
the small group market for employer sponsored coverage in the em-
ployer’s State. The premium and the benchmark premium vary
based on the type of coverage being provided to the employee (i.e.,
single, adult with child, family or two adults).
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Phase I1

The credit is equal to the applicable percentage of the small busi-
ness employer’s contribution to the health insurance premium for
each covered employee. Only non-elective contributions by the em-
ployer are taken into account in calculating the credit. Therefore,
any amount contributed pursuant to a salary reduction arrange-
ment under a cafeteria plan within the meaning of section 125 is
not treated as an employer contribution for purposes of this credit.
The credit is equal to the dollar amount of the employer’s contribu-
tion multiplied by an applicable percentage. The first step in deter-
mining the applicable percentage is to calculate the employer’s con-
tribution as a percentage of the lesser of (1) the total premium for
an employee’s coverage or (2) a small business bench mark pre-
mium. This tax credit is only available if this percentage is at least
50. If the employer contribution percentage is at least 50, the appli-
cable tax credit percentage is 50. The bench mark premium is the
average total premium cost in the small group market for employer
sponsored coverage in the employer’s State. The premium and the
benchmark premium vary based on the type of coverage being pro-
vided to the employee (i.e., single, adult with child, family or two
adults).

Special rules

For both the Phase I and Phase II credits, the employer is enti-
tled to a deduction under section 162 equal to the amount of the
employer contribution minus the dollar amount of the credit. For
example, if a qualified small employer pays 100 percent of the cost
of its employees’ health insurance coverage and the tax credit
under this provision is 50 percent of that cost, the employer is able
to claim a section 162 deduction for the other 50 percent of the pre-
mium cost.

The credit is phased out for employers with more than ten FTEs
but not more than 25 FTEs by six percent of the base credit per-
centage for each employee above ten. Simultaneously, the credit
phases out for an employer for whom the average wages per em-
ployee is between $20,000 and $40,000 at a rate of five percent for
each $1,000 increase of average wages above $20,000.

The employer is determined by applying the employer aggrega-
tions rules in section 414(b), (c), and (m). In addition, the definition
of employee includes a leased employee within the meaning of sec-
tion 414(n).8

Organizations exempt from tax under section 501(a) by reason of
being described in section 501(c)(3) (i.e., charitable organizations)
that otherwise qualify for the small business tax credit are eligible
to receive the credit. However, for tax-exempt organizations, the
applicable percentage for the credit during Phase I is limited to 25

8Section 414(b) provides that, for specified employee benefit purposes, all employees of all cor-
porations which are members of a controlled group of corporations are treated as employed by
a single employer. There is a similar rule in section 414(c) under which all employees of trades
or businesses (whether or not incorporated) which are under common are treated under regula-
tions as employed by a single employer, and, in section 414(m), under which employees of an
affiliated service group (as defined in that section) are treated as employed by a single employer.
Section 414(n) provides that leased employees, as defined in that section, are treated as employ-
ees of the service recipient for specified purposes. Section 414(o) authorizes the Treasury to
issue regulations to prevent avoidance of the certain requirement under section 414(m) and
414(n).
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and the applicable percentage for the credit during Phase II is lim-
ited to 35. The small business tax credit is otherwise calculated in
the same manner for tax-exempt organizations that are qualified
small employers as the tax credit is calculated for all other quali-
fied small employers. Charitable organizations are eligible to apply
the tax credit against the organization’s liability as an employer for
payroll taxes for the taxable year to the extent of: (1) the amount
of income tax withheld from its employees under section 3401(a),
(2) the amount of hospital insurance tax withheld from its employ-
ees under section 3101(b), (3) and the amount of the hospital tax
imposed on the organization under section 3111(b). However, the
charitable organization is not eligible for a credit in excess of the
amount of these payroll taxes.

Self-employed individuals, including partners and sole propri-
etors, two percent share-holders of an S Corporation, and five per-
cent owners of a C Corporation are not treated as employees for
purposes of this credit. There is also a special rule to prevent sole
proprietorships from receiving the credit for the owner and their
family members. Thus, no credit is available for contribution to the
purchase of health insurance for these individuals and the indi-
vidual is not taken into account in determining the number of em-
ployees or average full-time equivalent wages.

Effective Date

The Committee Bill is effective for taxable years beginning after
December 31, 2010.

Subtitle D—Shared Responsibility

PART I—INDIVIDUAL RESPONSIBILITY

SEC. 1301. PENALTY ON INDIVIDUALS WITHOUT ESSENTIAL HEALTH
BENEFITS COVERAGE

Present Law

Federal law does not require individuals to have health insur-
ance. Only the Commonwealth of Massachusetts, through its state-
wide program, requires that individuals have health insurance (al-
though this policy has been considered in other states, such as
California, Maryland, Maine, and Washington). All adult residents
of Massachusetts are required to have health insurance that meets
“minimum creditable coverage” standards if it is deemed “afford-
able” at their income level under a schedule set by the board of the
Commonwealth Health Insurance Connector Authority (“Con-
nector”). Individuals report their insurance status on State income
tax forms. Individuals can file hardship exemptions from the man-
date; persons for whom there are no affordable insurance options
available are not subject to the requirement for insurance coverage.

For taxable year 2007, an individual without insurance and who
was not exempt from the requirement did not qualify under Massa-
chusetts law for a State income tax personal exemption.

For taxable years beginning on or after January 1, 2008, a pen-
alty is levied for each month an individual is without insurance.
The penalty consists of an amount up to 50 percent of the lowest
premium available to the individual through the Connector. The
penalty is reported and paid by the individual with the individual’s
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Massachusetts State income tax return at the same time and in the
same manner as State income taxes. Failure to pay the penalty re-
sults in the same interest and penalties as apply to unpaid income
tax.

Committee Bill

Personal responsibility requirement

Beginning July 1, 2013, all U.S. citizens and legal residents are
required to maintain health insurance coverage. Coverage may be
acquired through the individual market, a public program such as
Medicare, Medicaid, the Children’s Health Insurance Program, Vet-
eran’s Health Care Program, TRICARE, or through an employer (or
as a dependent of a covered employee). If coverage is acquired
through an employer in the small group market, it must meet or
exceed the requirements of a bronze plan in the exchange. If the
employer is in the large group market, the plan must provide first
dollar coverage for prevention-related services,® have no unreason-
able annual or lifetime limits on coverage, and have a maximum
out-of-pocket limit that is less than that provided by the standards
established under the HSA Present Law limit in order to meet min-
imum creditable coverage. Exemptions from the requirement to
have health coverage are allowed for religious objections that are
consistent with those allowed under Medicare, and for undocu-
mented aliens. An individual enrolled in a grandfathered plan, or
individuals of any age enrolled in “young invincibles” policies in an
exchange are deemed to have met the responsibility requirement.

In order to ensure compliance, individuals are required to report
on their Federal income tax return the months for which they
maintain the required minimum health coverage for themselves
and all dependents under age 18. In addition, insurers (including
employers who self-insure), must report information on health in-
surance coverage to both the covered individual and to the IRS. In-
surers will be required to identify the primary insured individual
and any other individuals covered by the policy, as well as the
dates during which the individual maintained coverage during the
tax year. Insurers may be required to include other relevant infor-
mation as determined by the Secretary. A similar reporting re-
quirement applies to employers with respect to individuals enrolled
in public health insurance plans or group health plans if the re-
porting is not provided by the insurer (e.g. in the case of self-in-
sured plans).

Open enrollment in the individual market

The initial open-enrollment period for eligible individuals in the
individual and small-group market (excluding grandfathered plans)
lasts from March 1, 2013 through May 31, 2013, and during the
same period in subsequent years. Special enrollment periods are al-
lowed for qualifying events, consistent with those included in the
Public Health Service Act, such as when an individual becomes a
dependent through marriage or birth, or when an individual loses
other health insurance coverage. There may be additional special
enrollment periods allowed, consistent with those allowed under
Medicare Part D (for example, special enrollment periods may be

9Except in cases where value-based insurance design is used.
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allowed for exceptional circumstances as determined by the Sec-
retary of Health and Human Services). During each annual open
enrollment period individuals may change plans or remain in their
current plan.

Penalty

Individuals who fail to maintain essential health benefits cov-
erage are subject to a penalty of $750 per adult in the household,
with a maximum of two adults per household. This per adult pen-
alty is phased in as follows: $0 for 2013; $200 for 2014; $400 for
2015; $600 in 2016, $750 in 2017 and indexed to CPI-U beginning
in 2018 and thereafter.

The penalty applies to any period during which the individual is
not covered by a health insurance plan with the minimum required
benefit but is prorated for partial years of noncompliance. No pen-
alty is assessed for individuals not maintaining health insurance
for a period less than or equal to three months in the tax year.
However, penalties are assessed for those not insured for more
than three months during the tax year.

The penalty is assessed through the Code and accounted for as
an additional amount of Federal tax owed. However, it is not sub-
ject to the enforcement provisions of subtitle F of the tax code.1©
Instead, in cases in which payment is not forthcoming following the
initial notice and demand for payment, collection is limited to with-
holding of Federal payments otherwise due to the uninsured indi-
vidual. The use of liens and seizures otherwise authorized for col-
lection of taxes does not apply to the collection of this penalty. Non-
compliance with the personal responsibility requirement to have
health coverage is not subject to criminal or civil penalties under
the Code and interest does not accrue for failure to pay such as-
sessments in a timely manner.

Exemptions from the penalty are allowed for individuals where
the full premium of the lowest cost option available to them (net
of subsidies and employer contribution, if any) exceeds eight per-
cent of their AGI in 2013. This income limit is indexed to the ex-
cess of premium growth over income growth beginning in 2014. Ex-
emptions from the penalty are also allowed for individuals below
100 percent of the Federal Poverty Level, individuals with sincerely
held beliefs who participate in health arrangements provided by es-
tablished religious organizations (e.g., those participating in Health
Sharing Ministries), individuals experiencing hardship situations
(as determined by the Secretary of HHS) and individuals who are
Indians as defined in section 4 of the Indian Health Care Improve-
ment Act. Determinations of an individuals’ exemption, do not take
into account income from individuals not subject to the require-
ment.

The Government Accountability Office must undertake a study of
the affordability of coverage, including the impact of the provision
of small business and individual tax credits in maintaining and ex-
panding coverage, the availability of affordable plans, and the abil-

10TRS authority to assess and collect taxes is generally provided in subtitle F “Procedure and
Administration” in the Code. That subtitle establishes the rules governing both how taxpayers
are required to report information to the IRS and pay their taxes as well as their rights. It also
establlishes the duties and authority of the IRS to enforce the Code, including civil and criminal
penalties.



53

ity of Americans to meet the personal responsibility requirement.
Such report shall be made to the Congressional committees of juris-
diction no later than February 1, 2014. The committees must re-
port legislation no later than April 1, 2014 to examine the imple-
mentation and assessment of the provision and to bring such legis-
lation to the floor in each chamber within 15 days of reporting by
such committees. In the Senate, this legislation is subject to 30
hours of debate. Once passed by both chambers, the conference re-
port is limited to ten hours of debate in the Senate.

Automatic enrollment

Employers with 200 or more employees must automatically en-
roll employees into health insurance plans offered by the employer.
Employees may decline employer coverage, however, if they are
able to demonstrate that they have coverage from another source
(e.g., through a public program such as Medicare, Medicaid or the
Children’s Health Insurance Program or as a dependent in a
spouse or other family member’s health benefits).

Additionally, States have the option to establish a process for
auto-enrollment of individuals and families into policies offered in
the individual and small group markets. State programs for auto
enrollment must be approved by the Secretary of HHS.

Effective Date

The Committee Bill is effective for taxable years beginning after
December 31, 2012.

SEC. 1302. REPORTING OF HEALTH INSURANCE COVERAGE

Present Law
No provision.

Committee Bill

Under the Committee Bill, insurers (including employers who
self-insure and therefore act as insurers) that provide essential
health benefits coverage to an individual coverage must report cer-
tain health insurance coverage information to both the covered in-
dividual and to the Internal Revenue Service. In the case of cov-
erage provided by a governmental unit or any agency or instrumen-
tality of a governmental unit, the reporting requirement applies to
the person or employee who enters into the agreement to provide
coverage (or their designee).

The information required to be reported includes the name, ad-
dress and taxpayer identification number of the primary insured
and each other individual obtaining coverage under the policy, the
dates during which the individual was covered under the policy
during the calendar year, the amount of any premium tax credit
or cost-sharing subsidy received by the individual with respect to
such coverage, and such other information as the Secretary may re-
quire.

To the extent the coverage is provided through the group health
plan of the individual’s employer, the insurer is also required to re-
port the name, address and employer identification number of the
employer, the portion of the premium, if any, required to be paid
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by the employer, and any information the Secretary may require to
administer the new tax credit for qualified small employers.

The insurer is required to report the above information, along
with the name, address and contact information of the reporting in-
surer, to the covered individual on or before January 31 of the year
following the calendar year for which the information is required
to be reported to the Internal Revenue Service.

Effective Date

The Committee Bill is effective for calendar years beginning after
2012.

PART II—EMPLOYER RESPONSIBILITY
SEC. 1306. EMPLOYER-PROVIDED HEALTH INSURANCE COVERAGE

Present Law

Currently, there is no Federal requirement that employers offer
health insurance coverage to employees or their families. However,
as with other compensation, the cost of employer-provided health
coverage is a deductible business expense under section 162 of the
Code.1! In addition, employer-provided health insurance coverage
is generally not included in an employee’s gross income.12

Employees participating in a cafeteria plan may be able to pay
the portion of premiums for health insurance coverage not other-
wise paid for by their employers on a pre-tax basis through salary
reduction.13 Such salary reduction contributions are treated as em-
ployer contributions for purposes of the Code, and are thus ex-
cluded from gross income.

One way that employers can offer employer-provided health in-
surance coverage for purposes of the tax exclusion is to offer to re-
imburse employees for the premiums for health insurance pur-
chased by employees in the individual health insurance market.
The payment or reimbursement of employees’ substantiated indi-
vidual health insurance premiums is excludible from employees’
gross income.l4 This reimbursement for individual health insur-
ance premiums can also be paid for through salary reduction under
a cafeteria plan.’®> However, this offer to reimburse individual
health insurance premiums constitutes a group health plan.

The Employee Retirement Income Security Act of 1974
(ERISA) 16 preempts State law relating to certain employee benefit
plans, including employer-sponsored health plans. While ERISA
specifically provides that its preemption rule does not exempt or re-
lieve any person from any State law which regulates insurance,
ERISA also provides that an employee benefit plan is not deemed
to be engaged in the business of insurance for purposes of any
State law regulating insurance companies or insurance contracts.
As a result of this ERISA preemption, self-insured employer-spon-

11Sec. 162. However see special rules in sections 419 and 419A for the deductibility of con-
tributions to welfare benefit plans with respect to medical benefits for employees and their de-
pendents.

12Sec. 106.

13 Sec. 125.

14Rev. Rul. 61-146 (1961-2 CB 25).

15Proposed Treas. Reg. sec. 1.125-1(m).

16 P.L. 93-406.
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sored health plans need not provide benefits that are mandated
under State insurance law.

While ERISA does not require an employer to offer health bene-
fits, it does require compliance if an employer chooses to offer
health benefits, such as compliance with plan fiduciary standards,
reporting and disclosure requirements, and procedures for appeal-
ing denied benefit claims. There are other Federal requirements for
health plans which include, for example, rules for health care con-
tinuation coverage.l” The Code imposes an excise tax on group
health plans that fail to meet these other requirements.1® The ex-
cise tax generally is equal to $100 per day per failure during the
period of noncompliance and is imposed on the employer sponsoring
the plan.

Under Medicaid, States may establish “premium assistance” pro-
grams, which pay a Medicaid beneficiary’s share of premiums for
employer-sponsored health coverage. Besides being available to the
beneficiary through his or her employer, the coverage must be com-
prehensive and cost-effective for the State. An individual’s enroll-
ment in an employer plan is considered cost-effective if paying the
premiums, deductibles, coinsurance and other cost-sharing obliga-
tions of the employer plan is less expensive than the State’s ex-
pected cost of directly providing Medicaid-covered services. States
are also required to provide coverage for those Medicaid-covered
services that are not included in the private plans. A 2007 analysis
showed that 12 States had Medicaid premium assistance programs
as authorized under Present Law.

Committee Bill

Penalty for employees receiving premium credits

Any employer with more than 50 employees that does not offer
coverage for all its full-time employees, does not provide coverage
that is affordable, or does not provide coverage with an actuarial
value of at least 65 percent, is required to pay a penalty. The pen-
alty is an excise tax that is imposed for each employee who receives
a premium tax credit for health insurance purchased through a
state exchange. The number of employees is determined based on
the number of full-time employees during the most recent year
using the definition of employee that applies for purposes of deter-
mining if an employer is eligible for the small employer exception
from COBRA continuation coverage.1?

For each full-time employee (defined as working 30 hours or
more each week) receiving a premium tax credit through a state
exchange, the employer is required to pay a flat dollar amount set
by the Secretary of HHS and published in a schedule each year.
The flat dollar amount is equal to the national average tax credit.
These payments are not linked to an individual employee, but are
contributed to a general fund. The penalty for each employer is
capped at an amount equal to $400 multiplied by the total number
of employees of the employer (regardless of how many are receiving

17These rules were added to ERISA and the Code by the Consolidated Omnibus Budget Rec-
onciliation Act of 1985 (“COBRA”) (Pub. L. No. 99-272).

18 Sec. 4980B.

19Treas. Reg. 54.4980B-3, Q&A 2.
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the premium tax credit). This amount is indexed to premium
growth in the state exchanges beginning in 2014.

Thus, the employer must pay the lesser of the flat dollar amount
multiplied by the number of full-time employees receiving a tax
credit or an excise tax of $400 per employee paid on its total num-
ber of full-time employees. For example, Employer A, who does not
offer health coverage, has 100 employees, 30 of whom receive a tax
credit for enrolling in a state exchange offered plan. If the flat dol-
lar amount set by the Secretary of HHS for that year is $3,000,
Employer A should owe $90,000. Since the maximum amount an
employer must pay per year is limited to $400 multiplied by the
total number of employees (for Employer A, 100), however, Em-
ployer A must pay only $40,000 (the lesser of the $40,000 max-
imum and the $90,000 calculated tax).

The excise taxes imposed under this provision are payable on an
annual, monthly or other periodic basis as the Secretary of Treas-
ury may prescribe. The excise taxes imposed under this provision
for employees receiving premium tax credits are not deductible
under section 162 as a business expense.

Employer offer of health insurance coverage

Under the Committee Bill, as under Present Law, an employer
is not required to offer health insurance coverage. If an employee
is offered health insurance coverage by his or her employer and
chooses to enroll in the coverage, the employer-provided portion of
the coverage is excluded from gross income. The tax treatment is
the same whether the employer offers coverage outside of a state
exchange or the employer offers a coverage option through a state
exchange.

Definition of coverage

As a general matter, if an employee is offered affordable em-
ployer-provided health insurance coverage, the individual is ineli-
gible for a premium tax credit for health insurance purchased
through a state exchange.

Unaffordable coverage

If an employee is offered unaffordable coverage by their employer
or coverage with an actuarial value of less than 65 percent, how-
ever, the employee can be eligible for the premium tax credit, but
only if the employee declines to enroll in the coverage and pur-
chases coverage through the exchange instead. Unaffordable is de-
fined as coverage with a premium required to be paid by the em-
ployee that is more than 10 percent of the employee’s household
MGI (as defined for purposes of the premium tax credits provided
under the bill). This percentage of the employee’s income is indexed
to the per capita growth in premiums for the insured market as de-
termined by the Secretary of HHS. The employee must seek an af-
fordability waiver from the state exchange and provide information
as to family income and the premium of the lowest cost employer
option offered to them. The state exchange then provides the waiv-
er to the employee. The employer penalty applies for any em-
ployee(s) receiving an affordability waiver.

For purposes of determining if coverage is unaffordable, required
salary reduction contributions are treated as payments required to
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be made by the employee. However, if an employee is reimbursed
by the employer for any portion of the premium for health insur-
ance coverage purchased through the exchange, including any re-
imbursement through salary reduction contributions under a cafe-
teria plan, the coverage is employer-provided and the employee is
not eligible for premium tax credits. Thus, an individual is not per-
mitted to purchase coverage through the exchange, apply for the
premium tax credit, and pay for the individual’s portion of the pre-
mium using salary reduction contributions under the cafeteria plan
of the individual’s employer.

Within five years of implementation, the Secretary of HHS must
conduct a study to determine if the definition of affordable could
be lowered without significantly increasing costs or decreasing em-
ployer coverage.

Effect of Medicaid enrollment

A Medicaid-eligible individual can always choose to leave the em-
ployer’s coverage and enroll in Medicaid, and an employer is not re-
quired to pay an excise tax for any employees enrolled in Medicaid.

Report on the effect of the excise taxes

The Secretary of Labor is required to review and report to Con-
gress the effect of the excise taxes and assessments on workers’
wages. In order to conduct the statistical analysis necessary to con-
duct this review, the secretary of Labor must use the Bureau of
Labor Statistics’ National Compensation Survey. The National
Compensation Survey provides comprehensive measures of wages
and employment costs. Earnings data is available for metropolitan
ﬁnd rural areas, broad geographic regions and on a national

asis.20

Effective Date
The effective date for this provision is July 1, 2013.

Subtitle E—Federal Program for Health Care Cooperatives

SEC. 1401. ESTABLISHMENT OF FEDERAL PROGRAM FOR HEALTH CARE
COOPERATIVES

PART D—FEDERAL PROGRAM FOR HEALTH CARE
COOPERATIVES

Present Law

There is no Present Law facilitating the creation of non-profit,
member-run health insurance companies. Furthermore, there is no
Present Law authorizing the Secretary to provide grants or loans
to existing non-profit, member-run health insurance companies.
The Committee Bill builds, in part, on existing non-profit tax law
which is summarized below.

Health insurance may be provided by different types of insurance
companies including mutual, stock ownership, life, and property
and casualty. Present law provides special rules for determining

20 The Department of Labor currently administers several programs where they have an obli-
gation to determine that an activity will not adversely affect American workers’ salaries or
working conditions. For example, the Department’s Employment Training Administration per-
forms that function under the foreign labor certification program.
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the taxable income of insurance companies. Both mutual insurance
companies (e.g. collective owned by its members) and stock insur-
ance companies are subject to Federal income tax under these
rules. Separate sets of rules apply to life insurance companies and
to property and casualty insurance companies. Insurance compa-
nies are subject to Federal income tax at regular corporate income
tax rates.

An insurance company that provides health insurance is subject
to Federal income tax as either a life insurance company or as a
property insurance company, depending on its mix of lines of busi-
ness and on the resulting portion of its reserves that are treated
as life insurance reserves. For Federal income tax purposes, an in-
surance company is treated as a life insurance company if the sum
of its (1) life insurance reserves and (2) unearned premiums and
unpaid losses on non-cancellable life, accident or health contracts
not included in life insurance reserves, comprises more than 50
percent of its total reserves.

The IRC generally provides for exemption from Federal income
tax for certain organizations. These organizations include, among
other, those that engage in insurance activities including: (1) cer-
tain fraternal beneficiary societies, orders, or associations operating
under the lodge system or for the exclusive benefit of their mem-
bers, that provide for the payment of life, sick, accident, or other
benefits to the members or their dependents; (2) certain voluntary
employees’ beneficiary societies that provide for the payment of life,
sick, accident, or other benefits to the members of the association
or their dependents or designated beneficiaries; (3) certain benevo-
lent life insurance associations of a purely local character; (4) cer-
tain small, non-life insurance companies with annual gross receipts
of no more than $600,000 ($150,000 in the case of a mutual insur-
ance company); (5) certain membership organizations established to
provide health insurance to certain high-risk individuals; (6) cer-
tain organizations established to provide workers’ compensation in-
surance.

Certain health maintenance organizations (HMOs) have been
held to qualify for tax exemption as charitable organizations. Spe-
cifically, the Tax Court held that a staff model HMO qualified as
a charitable organization. A staff model HMO generally employs its
own physicians and staff and serves its subscribers at its own fa-
cilities. The court concluded that the HMO satisfied the community
benefit standard, as its membership was open to almost all mem-
bers of the community. Although membership was limited to per-
sons who had the money to pay the fixed premiums, the court held
that this was not disqualifying because the HMO had a subsidized
premium program for persons of lesser means to be funded through
donations and Medicare and Medicaid payments. The HMO also
operated an emergency room open to all persons regardless of in-
come. Generally speaking, the Courts have held that a healthcare
provider must make its services available to all in the community
plus provide additional community or public benefits. The benefit
must either further the function of government-funded institutions
or provide a service that would not likely be provided within the
community but for the subsidy. Further, the additional public ben-
efit conferred must be sufficient to give rise to a strong inference
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that the public benefit is the primary purpose for which the organi-
zation operates.

Tax law also provides that an organization may not be exempt
from tax unless no substantial part of its activities consists of pro-
viding commercial-type insurance. For this purpose, commercial-
type insurance excludes, among other things: (1) insurance pro-
vided at substantially below cost to a class of charitable recipients
and (2) incidental health insurance provided by an HMO of a kind
customarily provided by such organizations. At enactment of this
law in 1986, the following reasons for the provision were stated: (1)
concern that exempt charitable and social welfare organizations
that engaged in insurance activities are engaged in an activity
whose nature and scope is so inherently commercial that tax ex-
empt status is inappropriate; (2) belief that the tax-exempt status
of organizations engaged in insurance activities provides an unfair
competitive advantage to these organizations; and (3) the avail-
ability of tax-exempt status provides incentive for some large insur-
ance entities to compete directly with commercial insurance compa-
nies.

Committee Bill

PART D—FEDERAL PROGRAM FOR HEALTH CARE
COOPERATIVES

SEC. 2251. FEDERAL PROGRAM TO ASSIST ESTABLISHMENT AND OPER-
ATION OF NONPROFIT, MEMBER-RUN HEALTH INSURANCE ISSUERS

The Committee Bill authorizes $6 billion in funding for, and in-
structs the Secretary, to establish the Consumer Operated and Ori-
ented Plan (CO-OP) program to foster the creation of non-profit,
member-run health insurance companies that offer qualified health
benefits that serve eligible individuals in one or more states. CO-
OP grantees would compete in the reformed individual and small
group insurance markets on a level regulatory playing field. Fed-
eral funds would be distributed as loans for start-up costs and
grants for meeting solvency requirements.

Under the Committee Bill, no later than January 1, 2010, the
Secretary would make the grant and loan awards. The Secretary
would make grant and loan awards after taking into account the
recommendations of the advisory board chaired by the Secretary or
a designate. The Secretary would make grant and loan awards giv-
ing priority to applicants that will offer qualified health benefits on
a statewide basis, that use an integrated care model, and have sig-
nificant private support. The Secretary would ensure that there is
sufficient funding to establish at least one qualified non-profit
health insurance issuer in each state and the District of Columbia.
If no health insurance issuer applies within a state, the Secretary
may use funds for the program to award grants to encourage the
establishment of qualified issuers within the state or the expansion
of an issuer from another state to the state with no applicants.

The Committee Bill would require that those receiving loans or
grants under the CO-OP program enter into an agreement with
the Secretary requiring the recipient of CO-OP funds to meet and
continue to meet any requirement to be treated as a qualified non-
profit health insurance issuer, and any requirements to receive the
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loan or grant. The Committee Bill would also require that the
agreement prohibit the use of loan or grant funds for carrying on
propaganda, attempting to influence legislation, or marketing. The
Committee Bill further stipulates that if the Secretary determined
that a grantee failed to meet the aforementioned requirements, and
failed to implement appropriate corrective action within a reason-
able period of time after being made aware of such failure, then the
grantee would repay the Secretary 110 percent of the aggregate
amount of the loans and grants received plus interest. The Sec-
retary would then notify the Secretary of the Treasury of any fail-
ure that results in the termination of the issuer’s tax exempt status
under the Committee Bill.

The Committee Bill would require the Secretary to award loans
and grants under the CO-OP program no later than January 1,
2012. The Committee Bill would further require that the Secretary
make such awards after receiving recommendations from an advi-
sory board consisting of 15 members appointed by the Comptroller
General of the United States meeting the same qualifications for
appointment to the Medicare Payment Advisory Commission.
Board members would be required to be appointed within three
months of enactment of the Committee Bill and would be required
to satisfy ethics and conflict of interest standards protecting
against insurance industry involvement and interference. Board
members would also generally be subject to the requirements of the
Federal Advisory Committee Act. Board members would not be
compensated in any way except for travel expenses, including a per
diem.

The Committee Bill would define a qualified nonprofit health in-
surance issuer as an organization meeting the following require-
ments:

(1) It must be organized as a non-profit, member corporation
under State law;

(2) It must not be an existing organization that provides in-
surance as of July 16, 2009, and must not be an affiliate or
successor of any such organization,;

(8) Substantially all of its activities must consist of the
issuance of qualified health benefit plans in the individual and
small group markets in each state in which it is licensed to
issue such plans;

(4) It must not be sponsored by a state, county, or local gov-
ernment, or any government instrumentality;

(5) Its governing documents incorporate ethics and conflict of
interest standards protecting against insurance industry in-
volvement and interference;

(6) Governance of the organization must be subject to a ma-
jority vote of its members;

(7) It must operate with a strong consumer focus, including
timeliness, responsiveness, and accountability to members in
accordance with regulations to be promulgated by the Sec-
retary of HHS;

(8) It must be in compliance with all the other requirements
that other qualified health benefits plans must meet in any
state, including solvency and licensure requirements, rules on
payments to providers, rules on network adequacy, rates and
form filing rules, and any applicable state premium assess-
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ments. Additionally, the organization would be required to co-
ordinate with state insurance reforms described in Sec.
2225(a)(2)(A); and

(9) Any profits made would be required to be used to lower
premiums, improve benefits, or other programs intended to im-
prove the quality of health care delivered to members.

The Committee Bill would permit organizations participating in
the CO-OP program to enter into collective purchasing arrange-
ments for services and items that increase administrative and
other cost efficiencies, especially to facilitate start-up of the enti-
ties, including claims administration, general administrative serv-
ices, health information technology, and actuarial services. The
Committee Bill would permit establishment of a purchasing council
to execute these collective purchasing agreements. The council
would be explicitly prohibited from setting payment rates for
health care facilities and providers. There would not be any rep-
resentatives of Federal, state, or local government or any employee
or affiliate of an existing private insurer on the council. The council
would be subject to existing anti-trust statutes.

The Committee Bill would prohibit the Secretary of HHS from
participation in any negotiations between qualified health insur-
ance issuers or a private purchasing council and any health care
facilities, providers or drug manufacturer. The Secretary would
also be prohibited from establishing or maintaining a price struc-
ture or interfering in any way with the competitive nature of pro-
viding health benefits through the program.

Under the Committee Bill, an organization receiving a grant or
loan under the CO-OP program qualifies for exemption from Fed-
eral income tax only with respect to periods for which the organiza-
tion is in compliance with the requirements of the CO-OP program
and with the terms of any CO-OP grant or loan agreement to
which such organization is a party. CO—OP organizations would
also be subject to organizational and operational requirements ap-
plicable to certain non-profits under tax law, including the prohibi-
tions on net earnings benefiting any private shareholder or indi-
vidual, on substantial involvement in political activities, and on
lobbying activities.

CO-OP grantees would be required to file an application for ex-
empt status with the Internal Revenue Service and would be sub-
ject to annual information reporting requirements under the Com-
mittee Bill. In addition, CO—OP grantees would be required to dis-
close on their annual information return the amount of reserves re-
quired by each state in which it operates (“solvency requirement”)
and the amount of reserves on hand.

Under the Committee Bill, the Comptroller General of the United
States would be instructed to have the U.S. Government Account-
ability Office (GAO) conduct an ongoing study of competition and
market concentration in the health insurance market after imple-
mentation of the reforms made by this proposal. The study would
include an analysis of new health insurance companies in the mar-
ket and any recommendations for administrative or legislative
changes deemed necessary or appropriate to increase competition
in the health insurance market. The GAO would report their find-
ings no later than December 31 of each even-numbered year begin-
ning with 2014.
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Subtitle F—Transparency and Accountability

SEC. 1501. PROVISIONS ENSURING TRANSPARENCY AND
ACCOUNTABILITY

SEC. 2229. REQUIREMENTS RELATING TO TRANSPARENCY AND
ACCOUNTABILITY

Present Law
No provision.

Committee Bill

States would be required to establish an ombudsmen program to
address complaints related to health benefits plans issued within
the state. The program would (1) require each offeror of a health
benefits plans within a state to provide an internal claims appeals
process, (2) authorize an individual covered by a plan to have ac-
cess to the services of an ombudsman if the internal appeal lasts
more than three months or involves a life-threatening issue, or (3)
to resolve problems with obtaining premium credits or cost-sharing
subsidies.

Each state would establish a competitive program to provide
grants to eligible entities to develop, support, and evaluate con-
sumer assistance programs related to navigating options for, and
selecting appropriate, health plan coverage. The grant application
process would be fair and open and attempt to ensure regional and
geographic equity. Grantee organizations may include Small Busi-
ness Development Centers (SBDCs) as well as commercial fishing
organizations, ranching and farming organizations, and other orga-
nizations capable of conducting community based health care out-
reach and enrollment assistance for hard to reach and rural work-
ers. Organizations would be required to collect and report data to
the Secretary on problems and inquiries. There would be $30 mil-
lion appropriated for fiscal year 2014 to carry out these activities
and such sums as necessary in future years.

SEC. 1502. REPORTING ON UTILIZATION OF PREMIUM DOLLARS AND
STANDARD HOSPITAL CHARGES

Present Law
No provision.

Committee Bill

For plan years beginning after December 31, 2009, as prescribed
by the Secretary of HHS, each offeror of a health benefits plan
would report to the Secretary the percent of the premiums collected
that are used to pay for items other than medical care. Beginning
each calendar year after 2009, each hospital operating within the
U.S. would establish (and update) a list of its standard charges of
items and services it provides, including each diagnosis-related
group included under Medicare.

SEC. 1503. DEVELOPMENT AND UTILIZATION OF UNIFORM OUTLINE OF
COVERAGE DOCUMENTS

Present Law
No provision.
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Committee Bill

This provision mandates the development and utilization of uni-
form outline of coverage documents. The Secretary of HHS would
request the National Association of Insurance Commissioners
(NAIC) to develop and submit to the Secretary, not later than 12
months after the date of enactment of this Act, standards for use
by health insurance issuers in compiling and providing to enrollees
an outline of coverage that accurately describes the coverage under
the applicable health insurance plan. In developing such standards,
the NAIC shall consult with a working group composed of rep-
resentatives of consumer advocacy organizations, issuers of health
insurance plans, and other qualified individuals.

The standards shall ensure that the outline of coverage is pre-
sented in a uniform format of no more than four pages, with print
of at least 12-point font, and written in language that is under-
standable to the average health plan enrollee. The standards shall
also ensure that the outline of coverage includes uniform defini-
tions of standard insurance terms as well as a description of the
coverage, including dollar amounts for the following benefits: daily
hospital room and board, miscellaneous hospital services, surgical
services, anesthesia services, physician services, prevention and
wellness services, prescription drugs, and other benefits as identi-
fied by the NAIC.

The standards should also ensure that the outline of coverage in-
cludes the exceptions, reductions and limitations on coverage; the
cost-sharing provisions, including deductible, coinsurance and co-
payment obligations; the renewability and continuation of coverage
provisions; a statement that the outline is a summary of the policy
or certificate and that the coverage document itself should be con-
sulted to determine the governing contractual provisions and; a
contact number for the consumer to call with additional questions
as well as a web link where a copy of the actual individual cov-
erage policy or group certificate of coverage can be reviewed and
obtained. For individual policies issued prior to January 1, 2000,
the health insurance issuer will be deemed compliant with the web
link requirement if the issuer makes a copy of the actual policy
available upon request.

If the NAIC submits the standards to the Secretary of HHS with-
in 12 months of enactment, the Secretary has up to 60 days after
the submission to promulgate regulations to apply such standards
to entities described below. If the NAIC fails to submit to the Sec-
retary the standards within the 12-month period, the Secretary
shall, not later than 90 days after the expiration of such 12-month
period, promulgate regulations providing for the application of Fed-
eral standards for outlines of coverage to entities.

Not later than 24 months after enactment of legislation, each en-
tity described below shall deliver an outline of coverage pursuant
to the standards promulgated by the Secretary to an applicant at
the time of application; an enrollee at the time of enrollment; or a
policyholder or certificate holder at the time of issuance of the pol-
icy or delivery of the certificate.

An entity may provide this information in paper or electronic
form. An entity includes a health insurance issuer (including a
group health plan) offering health insurance coverage within the
U.S., a carrier for the Federal Employees Health Benefits Program,
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the Secretary of HHS with regard to specified Federal health insur-
ance program. The standards would preempt any related state
standards that require an outline of coverage. An entity that will-
fully fails to provide the information required under this section
shall be subject to a fine of not more than $1,000 for each such fail-
ure. Such failure with respect to each enrollee shall constitute a
separate offense for purposes of this subsection.

SEC. 1504. DEVELOPMENT OF STANDARD DEFINITIONS, PERSONAL
SCENARIOS, AND ANNUAL PERSONALIZED STATEMENTS

Present Law
No provision.

Committee Bill

The Secretary of HHS would be required to do the following:

e Develop standard definitions for health insurance terms in-
cluding premium, deductible, co-insurance, co-payment, out-of-pock-
et limit, preferred provider, non-preferred provider, out-of-network
co-payments, UCR (usual, customary and reasonable) fees, ex-
cluded services, grievance and appeals, and such other terms as the
Secretary determines.

e Develop standard definitions for medical terms including hos-
pitalization, hospital outpatient care, emergency room care, physi-
cian services, prescription drug coverage, durable medical equip-
ment, home health care, skilled nursing care, rehabilitation serv-
ices, hospice services, emergency medical transportation, and such
other terms as the Secretary determines.

¢ Develop scenarios which include information regarding on esti-
mated out-of-pocket cost-sharing and significant exclusions or ben-
efit limits for such scenarios.

e Develop standards for an annual personalized statement that
summarizes an individual’s (including any covered dependents) use
of health care services and claims paid in the previous year.

Subtitle G—Role of Public Programs

PART I—MEDICAID COVERAGE FOR THE LOWEST INCOME
POPULATIONS

SEC. 1601. ELIGIBILITY STANDARDS AND METHODOLOGIES

Present Law

Eligibility Standards and Methodologies. Medicaid is a means-
tested entitlement program operated by states within broad Fed-
eral guidelines. Eligibility for Medicaid is determined not only
based on financial requirements, but also on categorical require-
ments—that is, to be eligible for Medicaid, one must be a member
of a covered group, such as children, pregnant women, families
with dependent children, the elderly, or the disabled. “Childless
adults” (non-elderly adults who are not disabled, pregnant, and/or
parents of dependent children) on the other hand, are generally not
eligible for Medicaid, regardless of their income.

Medicaid’s income eligibility requirements place limits on the
maximum amount of assets and income individuals may possess.
Additional guidelines specify how states should calculate these
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amounts. The specific asset and income limitations that apply to
each eligibility group are set through a combination of Federal pa-
rameters and state definitions. Consequently, these standards vary
across states, and different standards apply to different population
groups within states. For some Medicaid eligibility groups, states
are required to disregard certain amounts and/or types of income
and expenses. State application of income counting rules expand
eligibility to higher-income individuals.

Of the approximately 50 different eligibility “pathways” into
Medicaid, some are mandatory while others may be covered at
state option. Examples of mandatory groups include pregnant
women and children under age six with family income below 133
percent of the Federal poverty level (FPL), children ages six
through 18 up to 100 percent of FPL, and certain individuals with
disabilities or over age 64 who qualify for cash assistance under the
Supplemental Security Income (SSI) program. Examples of optional
groups include pregnant women and infants with family income ex-
ceeding 133 percent FPL up to 185 percent FPL, and “medically
needy” individuals who meet categorical requirements with income
up to 133 percent of the maximum payment amount applicable
under states’ former Aid to Families with Dependent Children
(AFDC) programs based on family size.

Parents are eligible for Medicaid if they would have been eligible
for the former AFDC program as of July 1, 1996. The upper-income
threshold for AFDC eligibility in 1996 ranged across states from 11
percent to 68 percent of FPL, although states have the flexibility
to raise eligibility to higher levels (in some states, parents are eligi-
ble for Medicaid up to 200 percent of FPL) through a state plan
amendment.

Under Present Law, states are permitted to make presumptive
eligibility determinations to enroll children, pregnant women, and
certain women with breast or cervical cancer, for a limited period
of time before full Medicaid applications are filed and processed.
Medicaid enrollment for such individuals is based on a preliminary
determination by Medicaid providers of likely Medicaid eligibility.

Medicaid Benefits. Medicaid benefits are identified in Federal
statute and regulations and include a wide range of medical care
and services. Some benefits are specific items, such as eyeglasses
and prosthetic devices. Other benefits are defined in terms of spe-
cific types of providers (e.g., physicians, hospitals). Still other bene-
fits define specific types of services (e.g., family planning services
and supplies, pregnancy-related services) that may be delivered by
any qualified medical provider that participates in Medicaid. Fi-
nally, additional benefits include premium payments for coverage
provided through managed care arrangements and Medicare pre-
mium and cost-sharing support for individuals dually eligible for
both Medicare and Medicaid.

Some Medicaid benefits are mandatory, meaning they must be
made available by states to the majority of Medicaid populations
(i.e., those classified as “categorically needy”). Other benefits may
be covered at state option. Examples of standard, mandatory bene-
fits include inpatient hospital services, physician services, services
provided by Federally qualified health centers, and nursing facility
services for individuals ages 21 and over. Examples of standard,
optional benefits include prescription drugs (covered by all states),
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services furnished by other licensed practitioners (e.g., optom-
etrists, podiatrists, psychologists), nursing facility services for indi-
viduals under age 21, and physical therapy. States define the spe-
cific features of each mandatory and optional service within broad
Federal guidelines.

Most Medicaid children under age 21 are entitled to early and
periodic screening, diagnostic and treatment (EPSDT) services.
Under EPSDT, children must receive well-child visits, immuniza-
tions, laboratory tests, vision services, dental services, and hearing
services at regular intervals. In addition, medical care that is nec-
essary to correct or ameliorate identified defects, physical and men-
tal illness, and other conditions must be provided. As an alter-
native to providing all of the mandatory and selected optional bene-
fits under traditional Medicaid, states have the option to enroll cer-
tain state-specified groups in benchmark and benchmark-equiva-
lent benefit plans as permitted under section 1937 of the Social Se-
curity Act. These benefit plans are nearly identical to those offered
through the Children’s Health Insurance Program (CHIP). The
benchmark options include: (1) the Blue Cross/Blue Shield pre-
ferred provider plan under the Federal Employees Health Benefits
Program (FEHBP), (2) a plan offered to state employees, (3) the
largest commercial health maintenance organization in the state,
and (4) Secretary-approved coverage appropriate for the targeted
population.

Benchmark-equivalent coverage must have the same actuarial
value as one of the benchmark plans identified above. Such cov-
erage includes the following basic services: (1) inpatient and out-
patient hospital services, (2) physician services, (3) lab and x-ray
services, (4) well-child care including immunizations, and (5) other
appropriate preventive care as designated by the Secretary. Such
plans must also include at least 75 percent of the actuarial value
of coverage under the benchmark plan for: (1) prescribed drugs, (2)
mental health services, (3) vision care, and (4) hearing services.
Medicaid beneficiaries enrolled in benchmark and benchmark-
equivalent plans must also have access to services provided by
rural health clinics and Federally-qualified health centers.

Medicaid Cost-Sharing Rules. Under traditional Medicaid, states
are allowed to require certain beneficiaries to share in the cost of
Medicaid services, although there are limits on (1) the amounts
that states can impose, (2) the beneficiary groups that can be re-
quired to pay, and (3) the services for which cost-sharing can be
charged. The rules for service-based cost-sharing (e.g., copayments
paid to a provider at the time of service delivery) are different from
those for participation-related cost-sharing (e.g., premiums paid by
beneficiaries typically on a monthly basis independent of any serv-
ices rendered). States may seek approval under the section 1115
waiver authority to modify certain Medicaid cost-sharing require-
ments.

As an alternative to traditional Medicaid, the Deficit Reduction
Act of 2005 (DRA; P.L. 109-171) provides states with a new option
for premiums and service-related cost-sharing that vary by family
income (i.e., <100 percent of FPL, 100 percent of FPL-150 percent
of FPL, and >150 percent of FPL). Under this option, states may
apply premiums and cost-sharing to selected groups, through Med-
icaid state plan amendments rather than through waiver authority,
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subject to specific restrictions (e.g., the total aggregate amount of
all cost-sharing regardless of family income cannot exceed 5 per-
cent of monthly or quarterly family income).

Under this DRA option, certain groups (e.g., some children, preg-
nant women, and individuals with special needs) are exempt from
paying premiums. Also, certain groups and services (e.g., preven-
tive care for children, emergency care, and family planning serv-
ices) are exempt from the service-related cost-sharing provisions.
Nominal cost-sharing amounts in regulations are indexed by med-
ical inflation over time. Special rules apply to cost-sharing for non-
preferred prescription drugs, and for emergency room copayments
for non-emergency care. Under certain circumstances, DRA also al-
lows states to condition continuing Medicaid eligibility on the pay-
ment of premiums, and allows providers to deny care for failure to
pay service-related cost-sharing.

Medicaid Program Payments. Medicaid is financed by the Fed-
eral government and the states. The Federal share for most Med-
icaid expenses for benefits is determined by the Federal medical as-
sistance percentage (FMAP). FMAP is based on a formula that pro-
vides higher reimbursement to states with lower per capita income
relative to the national average (and vice versa). FMAPs have a
statutory minimum of 50 percent and maximum of 83 percent, al-
though some Medicaid services receive a higher Federal match
rate. FY2009 FMAPs ranged from a high of 75.8 percent in Mis-
sissippi to a low of 50.0 percent in 13 other states.

States’ expenditures to administer their Medicaid programs are
generally matched by Federal funding at a 50 percent matching
rate. Federal matching rates for administrative expenditures are
the same for all states, although some activities are matched at
higher rates. Within broad Federal guidelines, states generally con-
trol Medicaid spending levels by tailoring eligibility, benefits, cost-
sharing and premiums paid by beneficiaries, provider reimburse-
ment rates, and other program components to achieve their budget
and policy goals. To receive payment for the Federal share of Med-
icaid expenditures, states submit quarterly expenditure reports to
the Centers for Medicare & Medicaid Services (CMS).

Committee Bill

New Mandatory Eligibility Group. The Committee Bill would cre-
ate a new mandatory Medicaid eligibility category for all non-elder-
ly, non-pregnant individuals (e.g., childless adults and certain par-
ents) who are otherwise ineligible for Medicaid. For such individ-
uals, the Committee Bill would establish 133 percent of FPL (based
on modified gross income as described below) as the new manda-
tory minimum Medicaid income eligibility level beginning on Janu-
ary 1, 2014.

Beginning on January 1, 2011 states would be able to provide
Medicaid coverage through a state plan amendment to non-elderly,
non-pregnant individuals based on income, so long as the state
does not extend coverage to individuals with higher incomes before
those with lower incomes.

States that opt to make medical assistance available to pregnant
woman or children during a period of presumptive eligibility would
also be permitted to provide for a period of presumptive eligibility
for medical assistance (not to exceed 60 days) for the new manda-
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tory Medicaid eligibility category of all non-elderly, non-pregnant
individuals.

In the case of non-elderly, non-pregnant individuals who are par-
ents, caretaker relatives or non-custodial parents of a child under
19 years of age (or such higher age as the state may have elected)
who is Medicaid eligible, such parent may not enroll in Medicaid
unless their child is enrolled in the state plan, a waiver, or in other
health coverage.

The Committee Bill would also change the mandatory Medicaid
upper income eligibility standard for children ages 6 to 19 from 100
percent FPL to 133 percent FPL (as applies to children under age
6).

New Optional Eligibility Group. Beginning on January 1, 2014,
the proposal would create a new optional Medicaid eligibility cat-
egory for all non-elderly, non-pregnant individuals (e.g., childless
adults and certain parents) who are otherwise ineligible for Med-
icaid. For such individuals, family income would exceed 133 per-
cent of FPL (based on modified gross income as described below)
but would not be permitted to exceed the highest income eligibility
level established under the State plan or under a waiver of the
plan as of the date of enactment.

States would be permitted to phase in Medicaid coverage through
a state plan amendment to these new optional non-elderly, non-
pregnant individuals based on income, so long as the state does not
extend coverage to individuals with higher incomes before those
with lower incomes.

States that opt to make medical assistance available to pregnant
woman or children during a period of presumptive eligibility would
also be permitted to provide for a period of presumptive eligibility
for medical assistance (not to exceed 60 days) for the new optional
M(elzdiclaid eligibility category of all non-elderly, non-pregnant indi-
viduals.

In the case of optional non-elderly, non-pregnant individuals who
are parents, caretaker relatives, or noncustodial parents of a child
under 19 years of age (or such higher age as the state may have
elected) who is Medicaid eligible, such parent may not enroll in
Medicaid unless their child is enrolled in the state plan, a waiver,
or in other health coverage.

Maintenance of Medicaid Income Eligibility. The Committee Bill
also includes a Medicaid maintenance of effort (MOE) for eligibility
for all beneficiaries. States would not be eligible for Medicaid pay-
ments for calendar quarters during the period that begins on the
date of enactment of the Committee Bill and ends on the date
which the Secretary determines that an exchange (established by
the state under section 2235 of this bill) is fully operational, if eligi-
bility standards, methodologies, or procedures under its Medicaid
plan or waiver) are more restrictive than the eligibility standards,
methodologies, or procedures, under such plan or waiver that are
in effect as of the date of enactment . Compliance with the require-
ment to measure income using modified gross income, as defined
below, would not violate the MOE requirement. The MOE require-
ment would continue through December 31, 2013 for adults whose
modified gross income (defined below) is at or below 133 percent of
poverty, and through September 30, 2019 for any child who is
under age 19 (or such higher age as the State may have elected).
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Between January 1, 2011 and January 1, 2014, a state would be
exempt from the MOE requirement for optional, non-pregnant,
non-disabled, adult populations whose family income is above 133
percent of FPL if the state certifies to the Secretary that the state
is currently experiencing a budget deficit or projects to have a
budget deficit in the following state fiscal year. The state may
make such certification on or after December 1, 2010. Upon sub-
mission of a satisfactory certification, the MOE requirement will
ngt apply for the remainder of the three-year period described
above.

Medicaid Benefits. Newly-eligible, non-elderly, non-pregnant in-
dividuals would receive benchmark or benchmark-equivalent cov-
erage consistent with the requirements of section 1937 of the Social
Security Act, as amended by this bill. The newly eligible bene-
ficiaries who meet the definition of currently exempted populations
under section 1937, e.g., blind or disabled persons, hospice patients,
etc. would continue to be exempted.

The Committee Bill would also make changes to Medicaid bench-
mark and benchmark-equivalent packages that would apply to all
eligible populations. Such packages would be required to provide at
least essential benefits (as described in section 2242 of the Com-
mittee Bill and as defined and specified annually by the Secretary
of HHS). For Medicaid benchmark-equivalent plans, prescription
drugs and mental health services would be added to the list of
services that must be covered at actuarial equivalence.

Benchmark benefit package or benchmark-equivalent coverage
would be required to ensure that the financial requirements and
treatment limitations applicable to such benefits comply with the
mental health services parity requirements of section 2705(a) of the
Public Health Services Act in the same manner as such require-
ments apply to a group health plan. Coverage that provides EPSDT
services would be deemed as meeting the mental health services
parity requirement.

The Committee Bill would allow non-elderly, non-pregnant indi-
viduals whose income is above 100 percent of FPL but below 133
percent of FPL to choose between Medicaid coverage or coverage
purchased through a state exchange.

Medicaid Program Payments. Under the Committee Bill, states
would continue to receive Federal financial assistance as deter-
mined by FMAP. However, beginning on January 1, 2014 addi-
tional Federal financial assistance would be provided to states in
order to defray the costs of covering “newly-eligible” individuals
(defined below). Those states that, as of the date of enactment,
offer minimal or no coverage of the “newly-eligible” population or
that offer coverage only to parents or only to non-pregnant child-
less adults (called “Other States”) would receive more assistance
initially than those states that cover at least some non-elderly,
non-pregnant individuals ( “Expansion States”—defined below). For
2014 to 2018, the additional assistance would be provided through
a }}lae(ll"c?ntage point increase in FMAP, according to the following
schedule:

Expansion states Other states
For any fiscal year quarter occurring in the calendar year: (percentage point (percentage point
increase is): increase is):

2014 213 37.3
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Expansion states Other states
For any fiscal year quarter occurring in the calendar year: (percentage point (percentage point
increase is): increase is):

2015 283 36.3
2016 29.3 35.3
2017 30.3 343
2018 313 333

For the purpose of the above table, “Expansion States” are those
with health benefits coverage for parents and non-pregnant child-
less adults whose family income is at least 100 percent of FPL.
Such health benefit coverage may not be dependent on access to
employer coverage or employment. While coverage may be less
comprehensive than Medicaid, the proposal would require such cov-
erage to be more than: (1) premium assistance, (2) hospital-only
benefits, (3) a high deductible health plan (as defined in section
223(c)(2) of the Internal Revenue Code of 1986) purchased through
a health savings account (HSA) (as defined under section 223(d) of
the Internal Revenue Code), or (4) alternative benefits under a
demonstration program authorized under section 1938 (health op-
portunity accounts).

Between January 1, 2014 and December 31, 2018, costs associ-
ated with services provided to “newly eligible” (defined below) indi-
viduals would be fully financed by the Federal government for
“high need” states. “High-need” states would be defined as one of
the 50 States or the District of Columbia that (1) has total Med-
icaid enrollment (under the state plan or under any waiver of the
plan) that is below the national average for Medicaid enrollment as
a percentage of state population on the date of enactment of this
Act, and (2) had a seasonally-adjusted unemployment rate that was
at least 12 percent, as determined by the Bureau of Labor Statis-
tics of the Department of Labor for August 2009.

Beginning January 1, 2019, and for succeeding fiscal years,
amounts expended for medical assistance on “newly eligible” indi-
viduals with family income less than 133 percent of FPL, the
FMAP would be increased by 32.3 percentage points.

Finally, except for the temporary help for “high-needs” states,
FMAP rates for amounts expended for medical assistance on
“newly eligible” individuals (including percentage point increases)
would not be permitted to exceed 95 percent in any year.

“Newly eligible” individuals would be defined as non-elderly, non-
pregnant individuals with family income below 133 percent of FPL
who are: (1) not under the age of 19 (or such higher age as the
state may have elected under section 1902(1)(1)(D)); and (2) not eli-
gible under the state plan (or a waiver) for full Medicaid benefits
or Medicaid benchmark or benchmark-equivalent coverage, or who
are eligible but not enrolled due to a capped waiver (or those indi-
viduals who are on a waiting list) for such benefits as of the date
of enactment.

For the period that begins on October 1, 2013 and ends on Sep-
tember 30, 2019, the FMAP rate for applicable states or the Dis-
trict of Columbia with respect to amounts expended for medical as-
sistance for individuals who are “not newly” eligible (as defined
above) would be increased by 0.15 percentage point and in the case
of the territories, would be increased by 0.075 percentage points.
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The increase in the FMAP rate would not be permitted to apply
with respect to:
e Disproportionate Share Hospital Payments;
e Payments under title IV of the Social Security Act;
e Payments under title XXI of the Social Security Act (the
Children’s Health Insurance Program); and
e Payments under title XIX of the Social Security Act that
are based on the CHIP enhanced FMAP rate.

New Reporting Requirements. The Committee Bill would require
states to report changes in Medicaid enrollment beginning in Janu-
ary 2015, and every year thereafter. States would be required to
report the total number of newly enrolled individuals in the State
plan or under a waiver for the fiscal year ending on September
30th of the preceding calendar year disaggregated by: (1) children,
(2) parents, (3) non-pregnant, childless adults, (4) disabled individ-
uals, (5) elderly individuals, and (6) such other categories or sub-
categories of individuals eligible for Medicaid as the Secretary may
require. States would also be required to report on the outreach
and enrollment processes they used to achieve such enrollment.
The Secretary would be required to submit a report to the appro-
priate committees of Congress beginning in April 2015, and every
year thereafter, on total new enrollment in Medicaid, on a national
and state-by-state basis. Such report would be required to include
any recommendations to Congress for improving Medicaid enroll-
ment.

SEC. 1602. INCOME ELIGIBILITY FOR NONELDERLY DETERMINED USING
MODIFIED GROSS INCOME

Present Law

Eligibility for Medicaid is determined not only based on categor-
ical requirements, but also financial requirements. Medicaid’s in-
come eligibility requirements place limits on the maximum amount
of assets and income individuals may possess. Additional guidelines
specify how states should calculate these amounts. The specific
asset and income limitations that apply to each eligibility group are
set through a combination of Federal parameters and state defini-
tions. Consequently, these standards vary across states, and dif-
ferent standards apply to different groups within states. For some
Medicaid eligibility groups, states are required to disregard certain
amounts and/or types of income and sometimes expenses. State ap-
plication of income counting rules expanded eligibility to higher-in-
come individuals.

Committee Bill

Effective July 1, 2013, income disregards (including type of ex-
pense, block of income, or other income disregards), and asset or
resource tests would no longer apply when calculating the income
eligibility. Instead, the income eligibility for an individual or a fam-
ily would be measured based on modified gross income (MGI) as
determined for eligibility to receive a tax credit in the state ex-
changes, described in section 1205 of the Committee Bill.

MGI would also be used to determine income for any other pur-
pose applicable under the state plan, such as determining cost-
sharing amounts that states may impose on an individual or a fam-
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ily. Existing Medicaid income counting rules would continue to
apply for determining eligibility for certain exempted groups in-
cluding (1) individuals that are eligible for Medicaid through an-
other program (e.g., foster care children, or individuals receiving
Supplemental Security Income (SSI)), (2) the elderly or Social Secu-
rity Disability Insurance (SSDI) program beneficiaries, (3) the
medically needy, (4) enrollees in a Medicare Savings Program (e.g.,
Qualified Medicare Beneficiaries, or QMBs), and (5) CHIP optional
targeted low-income children). In addition, MGI would not affect
eligibility determinations through Express Lane or for Medicare
prescription drug low-income subsidies or Medicaid long-term care
services. Any individual enrolled in Medicaid (under the state plan
or a waiver) on July 1, 2013, who would be determined ineligible
for medical assistance under the application of the new MGI in-
come counting rule would remain Medicaid eligible (and subject to
the same premiums and cost-sharing as applied to the individual
on that date) until the later of March 31, 2014, or their next Med-
icaid eligibility redetermination date. Finally, the Secretary would
not be permitted to waive compliance with the requirements of this
provision, except to the extent necessary to permit a state to coordi-
nate eligibility requirements for dual eligible individuals.

SEC. 1603. REQUIREMENT TO OFFER PREMIUM ASSISTANCE FOR
EMPLOYER-SPONSORED INSURANCE

Present Law

Under current Federal law, states can offer premium assistance
to Medicaid-eligible individuals who have access to employer-spon-
sored insurance (ESI), rather than enrolling them in traditional
Medicaid, if it is determined to be cost-effective and the benefits
are comprehensive. A Medicaid beneficiary’s enrollment in an em-
ployer health plan is considered cost-effective if paying the applica-
ble premiums, deductible, coinsurance and other cost-sharing obli-
gations of the employer plan is less expensive than the state’s ex-
pected cost of providing Medicaid-covered services directly. To meet
the comprehensiveness test under Medicaid, states are required to
provide Medicaid covered services that are not included in private
plans.

The recent CHIP Reauthorization Act (CHIPRA, P.L. 111-3) cre-
ated a new state plan option for providing premium assistance for
Medicaid and CHIP-eligible children and/or parents of Medicaid/
CHIP children. For families that have access to ESI coverage that
meets certain requirements—including that the employer pays at
least 40 percent of the total premium—states can offer premium
assistance through a state plan amendment. States choosing to do
so are required to provide “wrap-around” benefit coverage for em-
ployer plans that do not meet CHIP benefit standards. If the CHIP
cost of covering the entire family in the employer-sponsored plan
is less than regular CHIP coverage for the eligible individual(s)
alone, then the premium assistance subsidy may be used to pay the
entire family’s share of the premium.

Committee Bill

Effective July 1, 2013, the Committee Bill would require states
to offer premium assistance and wrap-around benefits to all Med-
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icaid beneficiaries who are offered ESI if it is cost-effective to do
so, based on Present Law requirements.

SEC. 1604. TREATMENT OF THE TERRITORIES

Present Law

Five territories (American Samoa, Guam, the Northern Mariana
Islands, Puerto Rico, and the U.S. Virgin Islands) operate Medicaid
programs under rules that differ from those applicable to the 50
states and the District of Columbia (hereafter referred to as the
states). The territories are not required to cover the same eligibility
groups, and they use different financial standards (income and
asset tests) in determining eligibility. For example, states must
cover certain mandatory groups such as pregnant women, children,
and qualified Medicare beneficiaries, but for the territories these
groups are optional.

In the states, Medicaid is an individual entitlement. In addition,
there are no limits on Federal payments for Medicaid provided that
the state contributes its share of the matching funds. In contrast,
Medicaid programs in the territories are subject to annual Federal
spending caps. All five territories typically exhaust their caps prior
to the end of the fiscal year. Once the cap is reached, the territories
assume the full costs of Medicaid services or, in some instances,
may suspend services or cease payments to providers until the next
fiscal year.

The Federal share for most Medicaid service costs is determined
by the Federal medical assistance percentage (FMAP), which is
based on a formula that provides higher reimbursement to states
with lower per capita incomes relative to the national average (and
vice versa). FMAPs have a statutory minimum of 50 percent and
maximum of 83 percent. The FMAP for territories is set at 50 per-
cent.

Committee Bill

The Committee Bill would increase spending caps for the terri-
tories by 30 percent and the applicable FMAP by five percentage
points—to 55 percent—beginning on January 1, 2011 and for each
fiscal year thereafter.

Beginning with fiscal year 2014, payments made to the terri-
tories with respect to amounts expended for medical assistance for
newly eligible individuals (i.e., certain non-elderly, non-pregnant
individuals) would not count towards the applicable Medicaid
spending caps in the territories.

SEC. 1605. MEDICAID IMPROVEMENT FUND RESCISSION

Present Law

Under section 7002 of the Supplemental Appropriations Act,
2008 (War Supplemental, P.L. 110-252), Congress required the
Secretary of Health and Human Services to establish the Medicaid
Improvement Fund (MIF). The MIF would be available for the Cen-
ters for Medicare & Medicaid Services (CMS) to use to improve the
management of the Medicaid program, including oversight of con-
tracts and contractors and evaluation of demonstration projects.
Payments made for these activities were intended to be in addition
to payments that would otherwise be made for such activities. MIF
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was to have $100 million available in FY2014, and $150 million in
FYs 2015-2018.

Committee Bill

The Committee Bill would rescind funds available in the MIF for
fiscal years 2014 through 2018 (which total $700 million).

PART II—CHILDREN’S HEALTH INSURANCE PROGRAM
SEC. 1611. ADDITIONAL FEDERAL FINANCIAL PARTICIPATION FOR CHIP

Present Law

The Children’s Health Insurance Program (CHIP) builds on Med-
icaid by providing health care coverage to low-income, uninsured
children in families with income above Medicaid income standards.
States may also extend CHIP to pregnant women when certain
conditions are met. In designing their CHIP programs, states may
choose to expand Medicaid, create a standalone program, or use a
combined approach. As with Medicaid, states have the flexibility
under CHIP to disregard amounts or types of income and expenses,
effectively expanding eligibility to higher-income individuals. Fed-
eral appropriations are currently provided through FY2013.

Like Medicaid, CHIP is a Federal-state program. For each dollar
of state spending, the Federal government makes a matching pay-
ment drawn from CHIP allotments. A state’s share of program
spending for Medicaid is equal to 100 percent minus FMAP (de-
scribed above). But for CHIP, the Federal share is higher—the en-
hanced FMAP for CHIP lowers the state’s share of CHIP expendi-
tures by 30 percent compared to the regular Medicaid FMAP.

Federal law permits states to impose premiums and service-re-
lated cost-sharing for some enrollees and some benefits under
CHIP. States that cover CHIP-eligible children through their Med-
icaid programs must follow the nominal premium and cost-sharing
rules applicable to Medicaid. Under these rules, the majority of
such children are exempt. In general, premiums are prohibited ex-
cept for children enrolled in Medicaid expansion programs with in-
comes above 150 percent of the Federal poverty level (FPL). Serv-
ice-related cost-sharing for children enrolled in Medicaid expansion
programs may vary by income level. Aggregate cost-sharing for all
individuals is capped at five percent of family income.

Different cost-sharing limits apply in states that provide CHIP
coverage through stand alone (non-Medicaid) programs. For exam-
ple, nominal premiums specified in Medicaid statute apply to chil-
dren in families with income at or below 150 percent of FPL in
standalone programs. Service-related cost-sharing is limited to the
nominal amounts in Medicaid for the subgroup with income below
100 percent of FPL and slightly higher amounts are permitted for
the subgroup with income between 100 and 150 percent of FPL.
For children in families with income over 150 percent of FPL, cost-
sharing can be applied in any amount, provided that cost-sharing
for higher-income children is not less than cost-sharing for lower-
income children and that it does not exceed the out-of-pocket limit
of five percent of family income.

Preventive services are exempt from all cost-sharing for all CHIP
families regardless of income.
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States are permitted to use alternative premiums and service-re-
lated cost-sharing established in the Deficit Reduction Act of 2005
(DRA, P.L. 109-171) that allow higher premiums and cost-sharing
for certain Medicaid beneficiaries. Children under 18 who are cov-
ered under mandatory eligibility groups (the lowest income cat-
egories) are exempt from the DRA premium and cost-sharing provi-
sions.

Committee Bill

The Committee Bill would maintain the current CHIP structure,
although the bill does not provide CHIP appropriations for FY2014
or after.

Upon enactment, states would be required to maintain income
eligibility levels for CHIP through September 30, 2019. Specifically,
with the exception of waiting lists for enrolling children in CHIP,
states could not implement eligibility standards, methodologies, or
procedures that were more restrictive than those in place on the
date of enactment. However, states could expand their current in-
come eligibility levels—that is, state could enact less restrictive
standards, methodologies or procedures.

From FY2014 to FY2019, states would receive a 23 percentage
point increase in the CHIP match rate, subject to a cap of 100 per-
cent. States would also receive an increase of 0.15 percentage
points in their Medicaid match rate to offset the additional state
costs due to the Medicaid maintenance of effort provision related
to children.

CHIP-eligible children who cannot enroll in CHIP due to Federal
allotment caps would be eligible for tax credits in the state ex-
change.

The Medicaid and CHIP enrollment bonuses included in the Chil-
dren’s Health Insurance Program Reauthorization Act of 2009
(CHIPRA, P.L. 111-3) would not apply beyond the current reau-
thorization period; bonus payments would not be available in
FY2014 or after.

CHIP eligibility would be based on existing income eligibility
rules, including the use of income disregards. In addition, the
CHIP benefit package and cost-sharing rules would continue as
under Present Law.

The new section regarding Medicaid programs’ coordination with
state health insurance exchanges (described below in section
16231) would also apply to CHIP programs.

SEC. 1612. TECHNICAL CORRECTIONS

Present Law

The Children’s Health Insurance Program Reauthorization Act of
2009 (CHIPRA, P.L. 111-3) was signed into law on February 4,
2009, to extend and improve CHIP Federal and for other purposes.
The American Recovery and Reinvestment Act of 2009 (ARRA, P.L.
111-5) was signed into law on February 17, 2009, to make supple-
mental appropriations for job preservation and creation, infrastruc-
ture investment, energy efficiency and science, assistance to the
unemployed, and state and local fiscal stabilization, for fiscal year
ending September 30, 2009, and for other purposes.
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Committee Bill

The Committee Bill would make corrections to selected provi-
sions in CHIPRA and ARRA, including for example, (1) would
make an adjustment to the FY2009 and FY2010 CHIP allotments
to account for changes in projected spending for certain previously
approve expansion programs, (2) would change a reference to legal
immigrants in CHIP statute, (3) would delete a reference to CHIP
funds set aside for coverage of certain Medicaid non-pregnant child-
less adult waivers when those funds are not expended by Sep-
tember 30, 2011, (4) would make adjustments to the CPS to im-
prove estimates used to identify high performing states (those with
the lowest percentage of uninsured, low-income children) for CHIP
purposes, (5) would stipulate that the alternative premiums and
cost-sharing provision in Medicaid would not supersede or prevent
the application of premium and cost-sharing protections for Indians
under Medicaid and CHIP as established in P.L. 111-5, and (6)
other technical changes.

PART III—ENROLLMENT SIMPLIFICATION

SEC. 1621. ENROLLMENT WEBSITE THAT COORDINATES WITH STATE
HEALTH INSURANCE EXCHANGES

Present Law
No provision.

Committee Bill

As a condition of the Medicaid state plan for receipt of any Fed-
eral financial assistance for calendar quarters after January 1,
2013, states would be required to ensure that the following require-
ments are met:

(1) States would be required to establish procedures for:

e enrolling individuals who are identified by a state ex-
change as being eligible for Medicaid or the Children’s Health
Insurance Program (CHIP), without any further determination
by the state;

e ensuring that individuals who apply for Medicaid and/or
CHIP but are determined ineligible for either program are able
to apply for and be enrolled in coverage through a state ex-
change and, if applicable, obtain premium credits for state ex-
change coverage and receive information regarding any other
assistance or subsidies available through the state exchange;

e ensuring that the state Medicaid agency, the state CHIP
agency, and the state exchange utilize a secure electronic inter-
face sufficient to allow for a determination of an individual’s
eligibility for their programs; and

e ensuring that coverage provided to Medicaid-eligible indi-
viduals who are also enrolled in a state exchange plan is co-
ordinated.

(2) The state Medicaid agency and the state CHIP agency may
enter into an agreement with the state exchange under which each
agency may determine whether a state resident is eligible for pre-
mium credits for state exchange coverage, so long as the agreement
meets requirements that the Secretary of the Treasury may pre-
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scribe to reduce administrative costs and the likelihood of eligibility
errors and disruptions in coverage.

(3) The state Medicaid agency and the state CHIP agency would
be required to participate in and comply with the requirements for
the system established under section 2239 (relating to streamlined
procedures for enrollment through a state exchange, Medicaid and
CHIP—e.g., a single application form usable for all the programs).

(4) The Committee Bill would require states to establish a
website to allow Medicaid and CHIP eligible individuals to enroll
or reenroll in Medicaid and CHIP, and consent to enrollment or re-
enrollment through an electronic signature. In addition, the
website would be linked to all websites established by any state ex-
change so that individuals who are identified by a state exchange
as Medicaid or CHIP eligible are able to enroll in Medicaid or
CHIP online without having to submit an additional or separate
application. The website would also allow individuals who apply for
Medicaid but are determined ineligible to apply for and be enrolled
in coverage through an Exchange. If applicable, such individuals
could obtain premium credits for Exchange coverage without hav-
ing to submit an additional or separate application. The website
would also provide information regarding any other assistance or
subsidies available through the Exchange.

The Committee Bill would also require the website to allow the
state to assess an individual for purposes of providing home and
community-based services under the state plan or under a waiver
for individuals who would be Medicaid eligible if they were in a
medical institution, and with respect to whom there has been a de-
termination that, but for the provision of home and community-
based services under a waiver, they would require the level of care
provided in a hospital, nursing facility, or intermediate care facility
for the mentally retarded.

The website would also be required to allow individuals who are
eligible for Medicaid and who are also eligible to receive premium
credits for Exchange coverage to compare the benefits, premiums,
and cost-sharing available to the individual under Exchange plans.
In the case of a child, the website would allow for the comparison
of the coverage that would be provided to the child through Med-
icaid with coverage that would be provided to the child through en-
rollment in family coverage under Exchange coverage including
any supplemental coverage provided by the state under Medicaid.
The website would be required to be functional no later than Janu-
ary 1, 2013.

States would be required to ensure that a non-pregnant, non-el-
derly adult whose family income exceeds 100 percent but does not
exceed 133 percent of poverty who is Medicaid eligible and who is
also eligible to receive premium credits for state exchange coverage
is offered an option to elect to enroll themselves (or their family if
applicable) in a state exchange plan instead of Medicaid. In the
case of an adult, such individual would waive services under Med-
icaid (including Medicaid assistance for premiums and cost-shar-
ing). Such individual must receive information comparing the bene-
fits and cost-sharing that would be available under Medicaid for
the adult (or, if applicable, the adult’s family), with the benefits
and cost-sharing that would be available under state exchange
plans. Such individuals that elect to enroll themselves and/or their
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families in a state exchange plan would also be provided with as-
sistance in selecting and enrolling in a state exchange plan.

While parents electing state exchange coverage over Medicaid
coverage would waive their rights to Medicaid covered services and
applicable cost-sharing requirements, states would be required to
ensure that all children of parents who choose state exchange cov-
erage would continue to receive the Medicaid benefits to which they
are entitled, including early and periodic screening, diagnostic, and
testing (EPSDT), and Medicaid assistance sufficient to cover the
costs of premiums and cost-sharing that exceed the allowable
amounts for children under Medicaid.

Beginning in 2014, states would be required to make an annual
payment to the Secretary for Medicaid-eligible individuals who
elect coverage through the state exchange. The amount would be
the total calculated monthly for each applicable population as fol-
lows:

e the number of individuals eligible for full-benefit Medicaid
who are enroll in a state exchange plan, multiplied by

e the average Medicaid cost multiplied by

e the state share of Medicaid expenditures.

In calculating the average Medicaid cost for children, only “es-
sential benefits” (described in section 1201) would be included.

SEC. 1622. PERMITTING HOSPITALS TO MAKE PRESUMPTIVE ELIGIBILITY
DETERMINATIONS FOR ALL MEDICAID ELIGIBLE POPULATIONS

Present Law

Presumptive eligibility is a Medicaid option that allows states to
enroll certain individuals (e.g., children, pregnant women, and cer-
tain women with breast and cervical cancer) into Medicaid for a
limited period of time before full Medicaid applications are filed
and processed, based on a preliminary determination by a Medicaid
provider of likely Medicaid eligibility. Presumptive eligibility begins
on the date a qualified Medicaid provider determines that the ap-
plicant appears to meet eligibility criteria and ends on the earlier
of (1) the date on which a formal determination is made regarding
the individual’s application for Medicaid, or (2) in the case of an
individual who fails to apply for Medicaid following the presump-
tive eligibility determination, the last day of the month following
the month in which presumptive eligibility begins. During periods
of presumptive eligibility, children and certain women with breast
and cervical cancer have access to the full Medicaid benefit pack-
age offered by states, while pregnant women have access to ambu-
latory prenatal care.

Committee Bill

The Committee Bill would permit all hospitals that participate in
Medicaid under state plans to make presumptive eligibility deter-
minations for all Medicaid eligible populations. The time period of
presumptive eligibility would be consistent with Present Law. In
implementing this provision, states would not be required to cover
other presumptive eligibility options in Present Law. The provision
would be effective on January 1, 2014 without regard to whether
or not final regulations to carry out this amendment have been pro-
mulgated by such date. However, if the Secretary determined that
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state legislation (other than for appropriations) was needed in
order for the state Medicaid plan to meet the additional require-
ments of this section, a state plan would not be regarded as non-
compliant until a specified time after the close of the state’s first
legislative session following enactment.

SEC. 1623. PROMOTING TRANSPARENCY IN THE DEVELOPMENT, IMPLE-
MENTATION, AND EVALUATION OF MEDICAID AND CHIP WAIVERS
AND SECTION 1937 STATE PLAN AMENDMENTS

Present Law

Section 1115 of the Social Security Act authorizes the Secretary
to waive certain statutory requirements for conducting research
and demonstration projects that further the goals of titles XIX
(Medicaid) and XXI (CHIP). States submit proposals outlining the
terms and conditions of the demonstration program to the Centers
for Medicare & Medicaid Services (CMS) for approval prior to im-
plementation.

In 1994, CMS issued program guidance that impacts the waiver
approval process and includes the procedures states are expected
to follow for public involvement in the development of a demonstra-
tion project. States were required to provide CMS a written de-
scription of their process for public involvement at the time their
proposal was submitted.

Public involvement requirements for the waiver approval process
continued through the early 2000s. In a letter to state Medicaid di-
rectors issued May 3, 2002, CMS listed examples of ways a state
may meet requirements for public involvement (e.g., public forums,
legislative hearings, a website with information and a link for pub-
lic comment).

States are required to submit a state plan describing the nature
and scope of a state’s Medicaid program to the Secretary of HHS
for approval. The state plan must provide assurances that the pro-
gram conforms to the requirements of Medicaid and to any other
official program issuances (e.g., rules, regulations, program guid-
ance, etc.). After approval of the original state plan by the Sec-
retary, any subsequent changes (e.g., those required by new Fed-
eral or state statutes, rules, regulations, policy interpretations,
guidance, court decisions, changes in the state’s operation of the
Medicaid program, etc.) must be submitted by the state to CMS in
the form of a state plan amendment (SPA) so that the Secretary
may determine whether the Medicaid state plan continues to meet
Federal requirements. Federal regulations dictate the SPA ap-
proval process including requirements for gubernatorial review,
CMS regional office review, disapproval of a SPA, and judicial re-
view (i.e., after a state’s failure to conform to Federal require-
ments). Federal law dictates time frames associated with the SPA
review process, and requirements that the CMS Administrator
must meet when notifying a state that CMS intends to withhold
Federal matching payments for portions of the state plan that are
out of compliance.

Committee Bill

The Committee Bill would impose statutory requirements regard-
ing transparency in the development, implementation, and evalua-
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tion of Medicaid and CHIP section 1115 demonstration programs
that impact eligibility, enrollment, benefits, cost-sharing, or financ-
ing. States would be required to: (1) provide notice of the state’s in-
tent to develop and/or renew a section 1115 waiver and convene at
least one meeting of the state’s medical care advisory board to dis-
cuss the impacts of the proposed changes; (2) publish for written
comment a notice of the proposal that provides information on how
the public can submit comments to the state and includes state
projections and assumptions regarding the likely impact of the
waiver; (3) post the waiver proposal on the State’s Medicaid or
CHIP website; and (4) convene open meetings over the course of
the development of the proposal to discuss proposed changes.
States would also be required to include information regarding the
actions taken to meet the above-listed public notice requirements
as a part of their waiver submission to CMS.

The Committee Bill would also impose additional transparency-
related statutory requirements on the Secretary of HHS. The Sec-
retary would be required to: (1) publish a Federal Register notice
identifying monthly waiver submissions, approvals, denials, and in-
formation regarding methods by which comments on the waiver
will be received from the public; (2) publish a copy of the proposed
waiver to the CMS website; and (3) allow for, respond to, and make
available public comments received about the proposal after it has
been posted to the CMS website. Once approved, the Secretary
would have to post waiver terms and conditions and related waiver
approval documents, quarterly state-reported data and three-year
evaluations to the CMS website. The Secretary would also be re-
quired to publish a Federal Register notice identifying monthly
waiver approvals, denials, and returns to the state without action.
In addition, the Secretary would be required to follow requirements
associated with an independent evaluation of the demonstration
project.

$4.5 million would be appropriated for fiscal year 2010 and each
fiscal year thereafter for the purpose of carrying out independent
evaluations of section 1115 demonstration waivers. Among the
evaluation criteria, the Secretary would be required to assess the
use of services by beneficiaries, the extent to which special popu-
lations are able to access needed health care services, the amount
of out-of-pocket costs for health care services incurred by bene-
ficiaries, administrative costs incurred under the waiver, etc.

The Committee Bill would add transparency-related statutory re-
quirements associated with the SPA approval process for proposals
that limit benefits. States would have to: (1) provide notice of the
state’s intent to develop a SPA and convene at least one meeting
of the state’s medical advisory board to discuss the impacts of the
changes requested in the proposed SPA; (2) publish a notice of the
proposal that provides information on how the public can submit
comments to the state and includes state projections and assump-
tions regarding the likely impact of the SPA; (3) post the SPA pro-
posal on the state’s Medicaid or CHIP website; and (4) convene at
least one open meeting to discuss the proposed SPA. States would
also be required to include information regarding the actions taken
to meet the above-listed public notice requirements as a part of
their SPA submission to CMS.
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The Committee Bill would also impose additional transparency-
related statutory requirements on the Secretary of HHS. The Sec-
retary would be required to: (1) publish a Federal Register notice
identifying monthly SPA submissions and information regarding
methods by which comments on each SPA will be received from the
public; (2) publish a copy of the proposed SPA to the CMS website;
and (3) publish a Federal Register notice identifying monthly SPA
approvals, denials, and returns to the state without action.

SEC. 1624. STANDARDS AND BEST PRACTICES TO IMPROVE ENROLLMENT
OF VULNERABLE AND UNDERSERVED POPULATIONS

Present Law

CHIPRA (P.L. 111-3) included provisions to facilitate access and
enrollment in Medicaid and CHIP. Among the provisions related to
outreach and enrollment, CHIPRA appropriated $100 million in
outreach and enrollment grants above and beyond the regular
CHIP allotments for fiscal years 2009 through 2013. Ten percent
of the outreach and enrollment grants will be directed to a national
enrollment campaign, and 10 percent will be targeted to outreach
for American Indian and Alaska Native children. The remaining 80
percent will be distributed among state and local governments and
to community-based organizations for purposes of conducting out-
reach campaigns with a particular focus on rural areas and under-
served populations. Grant funds will also be targeted at proposals
that address cultural and linguistic barriers to enrollment. Also as
a part of the outreach-related provisions, CHIPRA requires State
plans to describe the procedures used to reduce the administrative
barriers to the enrollment of children and pregnant women in Med-
icaid and CHIP, and to ensure that such procedures are revised as
often as the State determines is appropriate to reduce newly identi-
fied barriers to enrollment.

Committee Bill

The Committee Bill would require the Secretary of HHS, not
later than April 1, 2011, to issue guidance to states regarding
standards and best practices to help improve enrollment of vulner-
able and underserved populations eligible for Medicaid and CHIP,
including children, unaccompanied homeless youth, children and
youth with special health care needs, pregnant women, racial and
ethnic minorities, rural populations, victims of abuse or trauma, in-
dividuals with mental health or substance-related disorders, and
individuals with HIV/AIDS.

The guidance would (1) detail information on effective ways to in-
form vulnerable populations about coverage available under Med-
icaid and CHIP; (2) identify ways to assist vulnerable populations
to enroll in the programs; (3) identify ways that application and en-
rollment barriers can be eliminated for such populations; and (4)
address specific methods for outreach and enrollment, including
out-stationing of eligibility workers, the Express Lane eligibility op-
tion, residency requirements, documentation of income and assets,
presumptive eligibility, continuous eligibility, and automatic re-
newal. The Secretary would work with appropriate stakeholders,
including representatives of states and children’s groups, to ensure
that the guidance is developed and implemented effectively.
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Finally, not later than two years after the enactment of this Act
and annually thereafter, the Secretary would review and report to
Congress on the progress made by states in implementing the
standards and best practices indentified in the guidance and in-
creasing the enrollment of vulnerable populations under Medicaid
and CHIP.

PART IV—MEDICAID SERVICES
SEC. 1631. COVERAGE OF FREE-STANDING BIRTH CENTERS

Present Law

Some Medicaid benefits are mandatory, but others are optional.
Examples of optional benefits that are offered by many states in-
clude prescription drugs and skilled nursing facility services for in-
dividuals under age 21.

While there is statutory authority under Medicaid to pay for
services rendered by nurse midwives, there is no explicit statutory
authority to provide for direct payments to free-standing birthing
centers for facility services.

Committee Bill

The Committee Bill would make coverage of services provided by
free-standing birthing centers a mandatory benefit under Medicaid.
Free-standing birth center services would be defined as services
furnished to an individual at a health facility that is not a hospital,
and where childbirth is planned to occur away from the pregnant
woman’s residence, and is licensed or otherwise authorized by the
state to provide prenatal labor and delivery services covered under
the plan. In addition, states would be required to separate pay-
ments to providers administering prenatal labor and delivery or
postpartum care in a free-standing birth center, such as nurse mid-
wives and other providers of services such as birth attendants rec-
ognized under state law, as deemed appropriate by the Secretary.

This provision would be effective on the date of enactment of this
Act and would apply to services furnished on or after such date.

SEC. 1632. CONCURRENT CARE FOR CHILDREN

Present Law

Currently, states have the option to offer hospice services under
Medicaid. In states that offer hospice services, Medicaid bene-
ficiaries who elect to receive such services must waive the right to
all other services related to the individual’s diagnosis of a terminal
illness or condition, including treatment.

Committee Bill

The provision would allow payment for services provided to chil-
dren, as defined by the state, who are eligible for Medicaid and
have voluntarily elected to receive hospice services, without fore-
going coverage of and payment for other services that are related
to the treatment of the child’s condition for which a diagnosis of
terminal illness has been made.
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SEC. 1633. FUNDING TO EXPAND STATE AGING AND DISABILITY
RESOURCE CENTERS

Present Law

Title II, Sect. 202 of the Older Americans Act (OAA) establishes
various functions of the Administration on Aging (AoA) and Assist-
ant Secretary for Aging. Subsection (a)(20)(B)(iii) establishes re-
sponsibilities for a National Center on Senior Benefits Outreach
and Enrollment, including efforts for Aging and Disability Resource
Centers (ADRCs), and other public and private State and commu-
nity-based organizations, such as faith-based organizations and
coalitions, to serve as benefits enrollment centers for Federal and
state programs. Subsection (b)(8) requires the Assistant Secretary
to implement ADRCs in all states.

Committee Bill

The Committee Bill would appropriate to the Secretary of HHS,
$10 million for each of FYs 2010 through 2014 to carry out ADRC
initiatives.

SEC. 1634. COMMUNITY FIRST CHOICE OPTION

Present Law

A personal care attendant is a person who cares for an individual
with a significant disability by providing assistance with activities
of daily living (ADLs) and instrumental activities of daily living
(IADLs). ADLs include eating, bathing and showering, toileting,
dressing, walking across a small room, and transferring (getting in
or out of a bed or chair). IADLSs include preparing meals, managing
money, shopping for groceries or personal items, performing house-
work, using a telephone, doing laundry, getting around outside the
home, and taking medications.

Optional Personal Care State Plan Benefit. Under current Med-
icaid law, states have the option to cover personal care services
under their Medicaid state plan for Medicaid beneficiaries who
need assistance with ADLs and TADLs. The Medicaid statute de-
fines personal care as services furnished to an individual at home
or in another location (excluding institutional settings) that are ei-
ther authorized by a physician, or at state option, under a plan of
care. In addition to providing care in a beneficiary’s place of resi-
dence, states may also cover attendant care services to assist bene-
ficiaries at work and in participating in community activities. Fur-
ther, all relatives, except “legally responsible relatives” (.e.,
spouses and parents of minor children) can be paid under Medicare
for providing personal care services to beneficiaries.

Optional Self-Directed Personal Care State Plan Benefit. States
also have the option to cover self-directed personal care under their
Medicaid state plan. Services that states can cover are similar to
those that may be covered under the optional personal care state
plan benefit, yet under this benefit, beneficiaries are encouraged to
take on more responsibility for hiring and firing personal care
workers and establishing worker schedules and job responsibilities.

Optional Home and Community-Based Services State Plan Ben-
efit. This Medicaid option allows states to cover one or more home
and community-based services, including personal care, for certain
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individuals with long term services and supports needs. States are
not required to make services available on a statewide basis. This
benefit is limited to individuals whose incomes do not exceed 150
percent FPL and who meet a state-determined level of need cri-
teria. If states cover this option, the needs-based criteria must be
less stringent than that used for institutional care eligibility. Serv-
ices are limited to homemaker/home health aide, personal care,
adult day health, habilitation, respite care, day treatment or other
partial hospitalization services, psycho-social rehabilitation serv-
ices, and clinic services for individuals with chronic mental illness.
States may limit the number of individuals served.

Personal Care Under Medicaid Waivers. Under waiver authority
in section 1915(c) of the Social Security Act, states may offer home
and community-based services, including personal care services, as
well as a broad range of other services, to selected persons who
would otherwise require the level of care offered in Medicaid-cov-
ered institutions. States that choose to offer Medicaid services
under section 1115 waivers may also include personal care services
as part of a benefit plan.

Committee Bill

Beginning January 1, 2014, the Committee Bill would establish
an optional Medicaid benefit under which states could offer commu-
nity-based attendant services and supports to Medicaid bene-
ficiaries with disabilities who would otherwise require the level of
care offered in a hospital, nursing facility, or intermediate care fa-
cility for the mentally retarded.

These services and supports would include assistance with ADLs,
IADLs, and health-related tasks through hands-on assistance, su-
pervision, or cueing, under a person-centered services and supports
plan based on an assessment of functional need and agreed to in
writing by the individual (or his/her representative). Services would
also include: the acquisition, maintenance and enhancement of
skills necessary for the individual to accomplish ADLs, IADLs, and
health-related tasks; back-up systems or mechanisms (such as the
use of beepers or other electronic devices); and training on how to
select, manage, and dismiss attendants. Services and supports may
include expenditures for transition costs such as rent and utility
deposits, bedding, basic kitchen supplies, among others, and ex-
penditures relating to a need identified in an individual’s person-
centered plan that would increase independence or substitute for
human assistance. Excluded services and supports would be room
and board costs, special education and related services provided
under the Individuals with Disabilities Education Act and voca-
tional rehabilitation services, certain assistive technology devices
and services, medical supplies and equipment, or home modifica-
tions.

Services would be provided in a home or community setting and
under an agency-provider model, in which entities would contract
for the provision of services and supports, or under another model,
such as the provision of vouchers and direct cash payments. Serv-
ices and supports would be selected, managed, and dismissed by
the individual (or, when appropriate, his or her representative),
controlled, to the maximum extent possible, by the individual; and
provided by a qualified individual (as defined by the Secretary), in-
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cluding family members. States that choose the Community First
Choice Option would be eligible for an enhanced Federal match
rate of an additional six percentage points for reimbursable ex-
penses in the program. The option would sunset after five years.

To obtain approval from the Secretary to offer this benefit, states
would be required to: (1) develop and implement the benefit in col-
laboration with a Development and Implementation Council estab-
lished by the state that would include a majority of members with
disabilities, elderly individuals, and their representatives; (2) pro-
vide community-based attendant services and supports to individ-
uals on a state-wide basis and in the most integrated setting appro-
priate to the individual’s needs; (3) maintain or exceed the level of
state Medicaid expenditures for individuals with disabilities or el-
derly individuals attributable to the preceding fiscal year, or other-
wise to individuals with disabilities or elderly individuals attrib-
utable to the proceeding year; (4) establish and maintain a com-
prehensive, continuous quality assurance system with respect to
the community-based attendant services and supports that would
incorporate feedback from consumers and their representatives,
monitor the health and well-being of each individual, collect infor-
mation for the purpose of approving the state plan amendment and
facilitate Federal oversight, among others.

A state would be required to ensure that services and supports
would be provided in accordance with requirements of the Fair
Labor Standards Act of 1938, and applicable Federal and state
laws regarding Federal and state income and payroll taxes, the
provision of unemployment and workers compensation insurance;
maintenance of general liability insurance, and occupational health
and safety.

The Secretary would be required to conduct an evaluation of the
community-based attendant services and supports. No later than
December 31, 2017, the interim findings of this evaluation would
be required to be submitted to Congress, and the final report must
be submitted by December 31, 2019.

SEC. 1635. PROTECTION FOR RECIPIENTS OF HOME AND COMMUNITY-
BASED SERVICES AGAINST SPOUSAL IMPOVERISHMENT

Present Law

Medicaid law includes spousal impoverishment provisions in-
tended to prevent the impoverishment of a spouse whose husband
or wife seeks Medicaid coverage for long term services and sup-
ports. The law requires that spousal impoverishment rules for eligi-
bility and post-eligibility treatment of income be applied to non-in-
stitutionalized spouses (i.e., community spouses) of persons residing
in a medical institution or nursing facility for at least 30 consecu-
tive days.

Although Medicaid law grants states the option to apply spousal
impoverishment rules to the counting of income and assets for a
couple during the eligibility determination for persons applying to
section 1915(c) and (d) waivers, it does not allow states to apply
these rules to the eligibility determination for 1915(e) waivers. In
addition, Medicaid law prohibits the application of spousal impov-
erishment rules for the post-eligibility treatment of income for pur-
poses of 1915(c), (d), and (e) waivers for those who qualify for Med-
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icaid through a state’s medically needy eligibility pathway. The
Secretary of HHS may grant authority for states to apply spousal
impoverishment rules for eligibility and post-eligibility determina-
tion of income under section 1115 waivers which are sometimes
used to offer HCBS instead of section 1915(c) waivers.

Committee Bill

The Committee Bill would amend Medicaid law to require states
to apply spousal impoverishment rules to applicants who would re-
ceive HCBS under sections 1915(c), (d), (i), and (k) (as added by
section 1634 of the Committee Bill) and under section 1115 of the
Social Security Act. States would also be required to apply spousal
impoverishment rules to people who would receive HCBS and apply
for Medicaid through the medically needy, 209(b) spend-down, and
other eligibility pathways. This provision would apply for a five-
year period beginning on January 1, 2014.

SEC. 1636. INCENTIVES FOR STATES TO OFFER HOME AND COMMUNITY-
BASED SERVICES AS A LONG-TERM CARE ALTERNATIVE TO NURSING
HOMES

Present Law

Under Medicaid, states make available a broad range of institu-
tional and home and community-based services (HCBS) to certain
Medicaid enrollees. States are required to offer some but not all of
these services. For those services that are offered, states may de-
fine them differently, using criteria that place limits on the
amount, duration, and scope of the benefits. States may also re-
strict benefits to individuals who demonstrate medical necessity for
the benefit. Under Medicaid, institutional services are generally de-
fined as care provided in nursing facilities, intermediate care facili-
ties for people with mental retardation (ICFs/MR), inpatient hos-
pital services and nursing facility services for persons aged 65 and
older in institutions for mental diseases. HSCBS is generally de-
fined as long-term services and supports offered under Medicaid’s
home health state plan benefit, personal care state plan benefit,
case management or targeted case management benefit, respiratory
care benefit for persons who are ventilator-dependent, PACE (All-
Inclusive Care for the Elderly), transportation benefit, HCBS state
plan option, and Medicaid HCBS 1915(c) and (d) waivers.

Medicaid is an open-ended Federal state matching program. The
Federal government’s share of most Medicaid service costs is deter-
mined by the Federal medical assistance percentage (FMAP), which
varies by state and is determined by a formula set in statute. For
Medicaid administrative costs, the Federal share does not vary by
state, and is generally 50 percent.

Committee Bill

States that spend less than 50 percent of their total FY2009
Medicaid spending on non-institutionally-based long-term services
and supports and that meet certain other conditions would receive
an FMAP rate increase for the purpose of providing new or ex-
panded offerings of such services (including expansion through of-
fering such services to increased numbers of enrollees). Among
these states, those that spend less than 25 percent of their total
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Medicaid long-term care expenditures for fiscal year 2009 on HCBS
would set their target for such spending at 25 percent for these
services, to be achieved by October 1, 2015. Such states would re-
ceive a five percentage point increase in their FMAP. Other partici-
pating states would set their target percentage for home and com-
munity-based services as a percentage of their Medicaid long term
services and supports spending at 50 percent, to be achieved by Oc-
tober 1, 2015. These states would receive a two percentage point
increase.

To participate in the state balancing incentive payment program,
qualifying states would be required to submit an application to the
Secretary of HHS for approval. In addition to other requirements,
the state would have to provide a description of the new and ex-
panded non-institutionally-based long-term services and supports
financed under the state balancing incentive payment program,
and a description of the eligibility requirements to access such
services. States would also be required to submit projected in-
creases in service utilization and state expenditures related to the
expansion of such services.

Among the conditions that would be required for qualifying
states to access the higher Federal matching funds under this pro-
vision is that states would have to maintain their eligibility stand-
ards, methodologies, or procedures for determining eligibility for
such services at levels that are no more restrictive than those in
place on December 31, 2010. States would also be required to agree
to use the additional Federal funds paid to the state for the pur-
poses of providing new or expanded offerings of non-institutionally-
based long-term services and supports.

States would also be required to implement several structural
changes to their Medicaid programs no later than six months after
the state submits its application, including: (1) the implementation
of a “no wrong door policy” whereby beneficiaries would be able to
access all long-term services and supports through a coordinated
network, agency, or other statewide system; (2) the development of
conflict-free case management services to assist beneficiaries with
the transition between institutional and non-institutional services
the development of a service plan; and (3) the development of core
standardized assessment instruments to determine eligibility for
non-institutionally-based long-term services and supports.

Additional data would be collected that would track person-level
service use, quality (across a core set of measures as defined by the
Secretary of HHS), and outcomes to measure beneficiary and fam-
ily caregiver experience and satisfaction with services and other
outcomes. No more than $3 billion in Federal matching funds
would be available to balancing incentive states for the five-year
period between October 1, 2011 and September 30, 2016.

SEC. 1636A. REMOVAL OF BARRIERS TO PROVIDING HOME AND
COMMUNITY-BASED SERVICES

Present Law

Under Medicaid, states make available a broad range of institu-
tional and home and community-based services (HCBS) to certain
Medicaid enrollees. States are required to offer some but not all of
these services. For those services that are offered, states may de-
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fine them differently, using criteria that place limits on the
amount, duration, and scope of the benefits. States may also re-
strict benefits to individuals who demonstrate medical necessity for
the benefit. Under Medicaid, institutional services are generally de-
fined as care provided in nursing facilities, intermediate care facili-
ties for people with mental retardation (ICFs/MR), inpatient hos-
pital services and nursing facility services for persons aged 65 and
older in institutions for mental diseases. HSCBS is generally de-
fined as long-term services and supports offered under Medicaid’s
home health state plan benefit, personal care state plan benefit,
case management or targeted case management benefit, respiratory
care benefit for persons who are ventilator-dependent, PACE (All-
Inclusive Care for the Elderly), transportation benefit, HCBS state
plan option, and Medicaid HCBS 1915(c) and (d) waivers.

Committee Bill

The Committee Bill would apply specific measures to remove bar-
riers to providing HCBS. These measures include: state-level over-
sight and assessment of HCBS resources, coordination of HCBS
across all providers, and procedures for patients to file complaints.
States would also have the option to provide more types of HCBS
through a state plan amendment to individuals with higher levels
of need rather than through a waiver, and states could extend full
Medicaid benefits to individuals receiving HCBS under a state plan
amendment. States would not have to comply with requirements
for statewideness and would be able to phase-in services and eligi-
bility as they become available, targeting the services to specific
populations.

SEC. 1637. MONEY FOLLOWS THE PERSONS REBALANCING
DEMONSTRATION

Present Law

Section 6071 of the Deficit Reduction Act of 2005 (DRA; P.L.
109-171) established the Money Follows the Person (MFP) Rebal-
ancing Demonstration. The program authorizes the Secretary of
HHS to award competitive grants with the following objectives: (1)
increase the use of HCBS, rather than institutional, long-term care
services and supports; (2) eliminate barriers that prevent or re-
strict the flexible use of Medicaid funds to enable Medicaid-eligible
individuals to receive support for appropriate and necessary long-
term care services in the settings of their choice; (3) increase the
ability of the Medicaid program to assure continued provision of
HCBS to eligible individuals who choose to transition from an insti-
tutional to a community setting; and (4) ensure that procedures are
in place to provide quality assurance for eligible individuals receiv-
ing Medicaid HCBS and to provide for continuous quality improve-
ment in such services.

For individuals to participate in the MFP demonstration project,
they must: (1) reside in, and have been residing in for not less than
six months and not more than two years, an inpatient facility; (2)
receive Medicaid benefits for inpatient services furnished by such
inpatient facility; and (3) with respect to whom a determination
has been made that, but for the provision of HCBS, the individual
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would continue to require the level of care provided in an inpatient
facility, among other requirements.

The DRA also required the Secretary to provide for research on,
and to conduct a national evaluation of, the demonstration project
and to make a final report to the President and Congress no later
than September 30, 2011.

Committee Bill

The Committee Bill would extend the MFP Rebalancing Dem-
onstration through September 30, 2016 and would extend the dead-
line for the submission of the final evaluation report to September
30, 2016.

The Committee Bill would also change the eligibility rules for in-
dividuals to participate in the demonstration project by requiring
that individuals reside in an inpatient facility for not less than 90
consecutive days. The provision would also exclude Medicare-cov-
ered short-term rehabilitative services from the counting of the 90-
day period.

The provision would take effect 30 days after this enactment.

SEC. 1638. CLARIFICATION OF DEFINITION OF MEDICAL ASSISTANCE

Present Law

The term “medical assistance” means payment of part or all of
the cost of care and services identified in Federal statute. This
term is repeated throughout title XIX of the Social Security Act.

Committee Bill

The Committee Bill would clarify that “medical assistance” en-
compasses both payment for services provided and the services
themselves.

SEC. 1639. STATE ELIGIBILITY OPTION FOR FAMILY PLANNING SERVICES

Present Law

Family planning services and supplies are a mandatory Medicaid
benefit for individuals classified as categorically needy and must be
available to individuals of childbearing age who are eligible under
the state Medicaid plan and who desire such services and supplies.
States are permitted to provide family planning services under
Medicaid for populations who are not otherwise eligible for tradi-
tional Medicaid (e.g., non-pregnant, non-disabled childless adults)
a{ter aS special waiver has been filed and approved by the Secretary
of HHS.

Committee Bill

The Committee Bill would add a new optional categorically-needy
eligibility group to Medicaid. This new group would be comprised
of (1) non-pregnant individuals with income up to the highest level
applicable to pregnant women covered under the Medicaid or CHIP
state plan, and (2) at state option, individuals eligible under the
standards and processes of existing section 1115 waivers that pro-
vide family planning services and supplies. Benefits would be lim-
ited to family planning services and supplies (as per section
1905(a)(4)(C) of the Social Security Act) but would also include re-
lated medical diagnosis and treatment services.
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The Committee Bill would also allow states to make a presump-
tive eligibility determination for individuals eligible for such serv-
ices through the new optional eligibility group. That is, states may
enroll such individuals for a limited period of time before completed
Medicaid applications are filed and processed, based on a prelimi-
nary determination by Medicaid providers of likely Medicaid eligi-
bility. Such individuals must then formally apply for coverage with-
in a certain timeframe to continue receiving this benefit.

This provision would be effective upon enactment.

SEC. 1640. GRANTS FOR SCHOOL-BASED HEALTH CENTERS

Present Law

The Children’s Health Insurance Program Reauthorization Act of
2009 (P.L. 111-3,CHIPRA) defines “school-based health centers” to
include a health care clinic that: (1) is located in or near a school
facility of a school district or board of an Indian tribe or tribal orga-
nization (I/T/U); (2) is organized through school, community, and
health provider relationships; (3) is administered by a sponsoring
facility (e.g., hospital, public health department, community health
center, nonprofit health care agency, school or school system, or a
program administered by the Indian Health Service or Bureau of
Indian Affairs, or operated by an I/T/U; (4) provides primary health
services through health professionals to children in accordance
with state and local law, including laws relating to licensure and
certification; and (5) satisfies such other requirements as a state
may establish for the operation of such a clinic.

Committee Bill

The proposal would establish a grant program to support the op-
eration of school-based health centers (as defined in CHIPRA). The
Committee Bill would appropriate $100 million for such program.
The use of any such funds for any service that is not authorized
or allowed by state or local law would be prohibited. The Secretary
would be authorized to establish criteria and application proce-
dures for the awarding of grants in this program. The Secretary
would be directed to give preference in awarding grants to school-
based health centers serving a large population of children eligible
for Medicaid or CHIP.

SEC. 1641. THERAPEUTIC FOSTER CARE

Present Law

In general, therapeutic foster care (TFC) temporarily places trou-
bled youth (individuals with serious emotional and behavioral
issues) with specially trained foster families. Although TFC pro-
grams vary, children/adolescents are generally placed for six to
seven months in a structured environment where they are re-
warded for positive social behavior and penalized for disruptive and
aggressive behavior. TFC also separates repeat juvenile offenders
from delinquent peers and provides close home and school super-
vision.

TFC is not specifically addressed in Medicaid law, although it
sometimes is considered a service under the rehabilitative services
benefit, where states have the option to cover rehabilitative serv-
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ices, including medical or remedial services to reduce physical or
mental disability and restoration of best possible functional level.

Committee Bill

The Committee Bill would clarify that states would have the op-
tion under Medicaid to cover TFC for Medicaid eligible children in
out-of-home placements. The provision also defines TFC as a foster
care program that provides certain services to parents and children
including: (1) structured daily activities that develop, improve,
monitor, and reinforce age-appropriate social, communication, and
behavioral skills; (2) crisis intervention and crisis support services;
(3) medication monitoring; (4) counseling; and (5) case management
services. In addition, TFC would encompass specialized training for
foster parents and consultation with foster parents on the manage-
ment of children with mental illnesses and related health and de-
velopmental problems.

SEC. 1642. SENSE OF THE SENATE REGARDING LONG-TERM SERVICES
AND SUPPORTS

Present Law
No provision.

Committee Bill

The Committee Bill would express the Sense of the Senate that
during the 111th session of Congress, Congress should address
long-term services and supports in a comprehensive way that guar-
antees elderly and disabled individuals the care they need. The
provision would further express the Sense of the Senate that long
term services and supports should be made available in the com-
munity as well as in institutions.

PART V—MEDICAID PRESCRIPTION DRUG COVERAGE
SEC. 1651. PRESCRIPTION DRUG REBATES

Present Law

Drug manufacturers must enter into rebate agreements with the
Secretary in order to sell their products to state Medicaid pro-
grams. The rebate agreements require drug manufacturers to pro-
vide Medicaid programs with rebates for drugs dispensed to Med-
icaid beneficiaries, although selected drug purchases are exempted
from the Medicaid rebate agreements. Drug purchases excluded
from Medicaid’s rebate agreements include drugs dispensed by
Medicaid managed care organizations (when prescription drugs are
included in the capitation agreement), inpatient drugs, and drugs
dispensed in physicians’ or dentists’ offices. Some states exclude
drug benefits from their Medicaid MCO contracts. In these cases,
Medicaid managed care beneficiaries receive their prescribed drugs
through Medicaid’s fee-for-service (FFS) delivery system, and states
may claim manufacturer rebates for these purchases.

States use a variety of service delivery mechanisms to provide
medical and related services to Medicaid beneficiaries. Service de-
livery mechanisms range from full-risk capitation agreements with
managed care organizations (MCOs) to FFS. Under full-risk capita-
tion agreements, MCOs are paid a fixed amount for all the care
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Medicaid beneficiaries will need, including prescription drugs.
Services provided to about 64 percent of Medicaid beneficiaries are
paid for on a partially capitated basis, while approximately 38 per-
cent of Medicaid beneficiaries, primarily children and non-disabled
adults, receive services under full risk-based capitation contracts.

Under Medicaid rebate agreements, drug makers must report to
the Centers for Medicare & Medicaid Services (CMS) the following
two prices for each outpatient drug covered by Medicaid: (1) the av-
erage manufacturer price (AMP), which is the average price that
manufacturers receive for sales to the retail class of trade; and (2)
the lowest transaction price, or “best price,” that manufacturers re-
ceive from sales to private buyers of the drug. AMP and best price
serve as reference points for determining manufacturers’ rebate ob-
ligations.

For the purpose of determining rebates, Medicaid distinguishes
between two types of drugs: (1) single source drugs (generally those
still under patent) and innovator multiple source drugs (drugs
originally marketed under a patent or original new drug applica-
tion but for which generic alternatives now exist); and (2) non-inno-
vator, multiple source drugs. Rebates for the first category of
drugs—drugs still under patent or those once covered by patents—
have two components: a basic rebate and an additional rebate.
Medicaid’s basic rebate is determined by the larger of either a com-
parison of a drug’s quarterly AMP to the best price for the same
period, or a flat percentage (15.1 percent) of the drug’s quarterly
AMP. Drug manufacturers owe an additional rebate when their
unit prices for individual products increase faster than inflation.

A manufacturer’s total per drug rebate amount is determined by
adding together the basic and the additional rebates, and there is
no limit on total rebate liability. Currently, modifications to exist-
ing drugs—new dosages or formulations—are generally considered
new products for purposes of reporting AMPs to CMS. As a result,
drug makers sometimes can avoid incurring additional rebate obli-
gations by making slight alterations to existing products, some-
times called line-extensions, while significantly increasing the price
on these products. The line extension formulations of these prod-
ucts receive a new, higher base period AMP. With a higher base
period AMP, drug manufacturers would likely owe less of an addi-
tional Medicaid rebate.

Section 340B of the Public Health Service Act (PHSA), requires
pharmaceutical drug manufacturers that participate in the Med-
icaid drug rebate program, to enter into a pharmaceutical pricing
agreement (PPA). Under these PPAs, manufacturers agree to pro-
vide discounts on covered outpatient drugs purchased by public
health facilities, called covered entities. Covered entities include
hospitals owned or operated by state or local government that serve
higher percentages of Medicaid beneficiaries and other publicly
funded health clinics and programs. Covered entities are forbidden
to divert drugs purchased under the 340B program to other organi-
zations and are prohibited from obtaining multiple discounts, in-
cluding participation in group purchasing arrangements.

Committee Bill

Beginning with drugs dispensed on January 1, 2010, the flat re-
bate percentage used to calculate Medicaid’s basic rebate for single
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source and innovator multiple source outpatient prescription drugs
would increase from 15.1 percent to 23.1 percent, except that clot-
ting factors and outpatient drugs approved by the Food and Drug
Administration exclusively for pediatric indications would increase
to 17.1 percent. Also on January 1, 2010, the basic rebate percent-
age for multi-source, non-innovator drugs would increase from 11
percent to 13 percent.

This provision also would require drug manufacturers to pay re-
bates for drugs dispensed to Medicaid beneficiaries who receive
care from a Medicaid MCO (as defined in Medicaid law) similar to
the way rebates are required under Present Law for FFS bene-
ficiaries. Drug manufacturers would be required to pay the MCO
rebates directly to states, as they do under FFS. Capitation rates
paid to Medicaid MCOs under this provision would be required to
be based on the MCOs actual cost experience (including the drug
rebate) and would be subject to Medicaid law covering actuarially
sound rates. This provision would not prohibit MCOs from negoti-
ating with drug manufacturers and wholesalers for rebates above
Medicaid’s statutory rebates.

Any formularies established by Medicaid MCOs subject to this
provision may be based on the selection of these drugs by a for-
mulary committee as long as drugs excluded from the formulary
are available through prior authorization. Covered outpatient drugs
would be excluded from the requirements in this provision when
the drugs were dispensed by a health maintenance organization or
Medicaid MCO that received discounts under section 340B of the
PHSA.

The additional rebate for new formulations of existing single
source or innovator multiple source drugs would be the greater of
the basic rebate for the new product or the product of: (1) the total
number of units of each dosage form and strength of the new for-
mulation paid for by the state, (2) the AMP of the new formation
the drug, and (3) the highest additional rebate (calculated as a per-
centage AMP) for any strength of the original single source or inno-
vator multiple source drug. New formulations of orphan drugs
would be exempted, regardless of whether the market exclusivity
period has expired, so the additional rebate obligation for orphan
drugs would be calculated on the new product’s baseline AMP as
it is under Present Law.

In addition, this proposal would limit the total rebate liability on
each dosage form and strength an individual single source or inno-
vator multiple source drug to no more than 100 percent of AMP for
that drug. Other features of the drug rebate program, such Medic-
aid’s best price provision, would remain unchanged.

SEC. 1652. ELIMINATION OF EXCLUSION OF COVERAGE OF CERTAIN
DRUGS

Present Law

Medicaid law excludes 11 drug classes, including barbiturates,
benzodiazepines, and smoking cessation products. States have the
option to cover these drugs, and most states cover barbiturates,
benzodiazepines, and smoking cessation drugs. States receive Fed-
eral financial participation (FFP) when they cover these drugs.
Coverage of prescription drugs for full benefit dual eligibles (indi-
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viduals who are eligible for both Medicare and Medicaid) was
transferred from state Medicaid programs to Medicare when Part
D was implemented in January 2006.

Barbiturates and benzodiazepines were excluded from Part D.
However, under the Medicare Improvements for Patients and Pro-
viders Act of 2008 (MIPPA, P.L. 110-271), Medicare prescription
drug plans and Medicare Advantage plans will be required to in-
clude benzodiazepines in their formularies for prescriptions dis-
pensed beginning January 1, 2013. Barbiturates also will be re-
quired to be included in Medicare formularies for the indications of
epilepsy, cancer, or chronic mental health disorder.

Committee Bill

Beginning with drugs dispensed on January 1, 2014, the Com-
mittee Bill would remove smoking cessation drugs, barbiturates,
and benzodiazepines from Medicaid’s excluded drug list.

SEC. 1653. PROVIDING ADEQUATE PHARMACY REIMBURSEMENT

Present Law

Medicaid requires the Secretary to establish upper limits on the
Federal share of payments for prescription drug acquisition costs.
These limits are intended to encourage substitution of lower-cost
generic equivalents for more costly brand-name drugs. When ap-
plied to multiple source drugs, those limits are referred to as Fed-
eral upper payment limits (FULs). FULs apply to aggregate state
expenditures for each drug. CMS calculates FULs and periodically
publishes these prices. Under the Deficit Reduction Act of 2005
(DRA, P.L. 109-171), new FULs issued after January 2007 were to
equal 250 percent of the average manufacturer price (AMP) of the
least costly therapeutic equivalent (excluding prompt pay dis-
counts). AMP is defined in statute to be the average price paid to
the manufacturer by wholesalers for drugs distributed to the retail
pharmacy class of trade. Manufacturers are required to report
AMP to CMS. Present Law allows the Secretary to contract for a
survey of retail prices that represent a nationwide average of con-
sumer prices for drugs, net of all discounts and rebates.

National pharmacy associations legally challenged a proposed
rule CMS issued in 2007 on implementation of the DRA provision
covering AMP pricing. The court issued an injunction on December
19, 2007 which prohibited CMS from setting FULs for Medicaid
covered generic drugs based on AMP, and from disclosing AMP
data except within HHS or to the Department of Justice (DOJ).
The injunction is still in effect.

The Medicare Improvements for Patients and Providers Act of
2008 (MIPPA, P.L. 110-275) imposed a moratorium on the use of
AMPs to set FULs until October 1, 2009 so that Congress could de-
termine whether to amend the statutory definition of AMP. In the
interim, FULs are set based on the pre-DRA methodology. The
FUL is set at 150 percent of the lowest published price (i.e., whole-
sale acquisition cost, average wholesale price or direct price) for
each dosage and strength of generic drug products.
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Committee Bill

The proposal would require the Secretary to calculate the FUL
as no less than 175 percent of the weighted average (determined
on the basis of utilization) of the most recently reported monthly
AMPs for pharmaceutically and therapeutically equivalent multiple
source drugs available nationally through commercial pharmacies.
The Secretary would be required to implement a smoothing process
for average manufacturer prices, which would be similar to the
process used in determining the average sales price for drugs and
biologics under the Medicare program.

This provision would clarify the definition of AMP to include
sales by (1) wholesalers for drugs distributed to retail community
pharmacies and (2) retail community pharmacies that purchase
drugs directly from manufacturers. In addition, AMP would exclude
customary prompt pay discounts extended to wholesalers and serv-
ice fees paid by manufacturers to wholesalers or retail pharmacies.
Further, AMP would exclude reimbursement by manufacturers for
recalled, damaged, expired, or otherwise unsalable returned goods
reimbursement.

Moreover, AMP would exclude payments received from and re-
bates or discounts provided to pharmacy benefit managers, MCOs,
health maintenance organizations, insurers, hospitals, clinics, mail
order pharmacies, long-term care providers, manufacturers, or any
other entity that does not conduct business as a wholesaler or re-
tail community pharmacy. This provision would further clarify that
the following manufacturer price concessions would be included in
the AMP of covered outpatient drugs: any other discounts, rebates,
payments, or other financial transactions that are received by, paid
by, or passed through to retail community pharmacies.

The provision also would expand the disclosure requirement to
include monthly weighted average AMPs and retail survey prices.
The survey of retail prescription drugs prices would be modified to
apply to retail community pharmacies.

The provisions in this subsection would take effect on the first
day of the first calendar year quarter after enactment of the Com-
mittee Bill, regardless of whether final regulations to implement
these provisions have been promulgated.

SEC. 1654. STUDY OF BARRIERS TO APPROPRIATE UTILIZATION OF
GENERIC MEDICINE IN MEDICAID

Present Law
No provision.

Committee Bill

The Government Accountability Office (GAO) would be required
to conduct a study of state laws that have a negative impact on ge-
neric drug utilization in Federal health care programs. GAOQO’s
study would consider at least the impact of following restrictions:
limits on pharmacists’ ability to provide a generic drug substitute
for a prescribed name brand drug and carve-outs of certain drug
classes from generic substitution as well as any other relevant re-
strictions. GAO would be required to submit its report to Congress
by April 1, 2012.
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PART VI—MEDICAID DISPROPORTIONATE SHARE
PAYMENTS

SEC. 1655. DISPROPORTIONATE SHARE HOSPITAL PAYMENTS

Present Law

States pay disproportionate share (DSH) adjustments to hos-
pitals serving a disproportionate share of low-income individuals
and Medicaid beneficiaries.

Special rules apply to “low DSH states,” comprised of states in
which total DSH payments for FY2000 were less than three per-
cent of the state’s total Medicaid spending on benefits. DSH allot-
ments for such states were raised for FY2004 through FY2008 to
an amount that is 16 percent above the prior year’s amount. For
FY2009 forward, the allotment for low DSH states for each year
will be equal to the prior year amount increased by the change in
the CPI-U, as for all other states. States cannot obtain Federal
matching payments for DSH that exceed the state’s DSH allotment.

As a condition of receiving Federal Medicaid payments beginning
FY2004, states are required to submit to the Secretary of HHS a
detailed annual report and an independent certified audit on their
DSH payments to hospitals.

States have flexibility in establishing the designation of DSH
hospitals, but must include all hospitals meeting either of two min-
imum criteria: (1) a Medicaid inpatient utilization rate in excess of
one standard deviation above the mean rate for the state, or (2) a
low-income patient utilization rate of 25 percent. States may not
include hospitals with a Medicaid utilization rate below one per-
cent.

States also have flexibility in calculating DSH payment amounts
to hospitals, but must pay DSH hospitals at least: (1) an amount
calculated using the Medicare DSH payment methodology, or (2) an
amount calculated using a payment methodology that increases
each hospital’s adjustment as the hospital’s Medicaid inpatient uti-
lization rate exceeds the statewide average. DSH hospital pay-
ments cannot exceed a hospital-specific cap, set at 100 percent of
the costs of providing inpatient and outpatient services to Medicaid
and uninsured patients, less payments received from Medicaid and
uninsured patients for public hospitals.

Five states and the District of Columbia have used at least a por-
tion of their DSH allotment to expand Medicaid eligibility through
a section 1115 waiver.

Committee Bill

State DSH allotments would remain intact as under Present Law
until a state trigger is tripped. The trigger would be tripped the
first fiscal year after FY2012 for which a state’s uninsured rate, as
measured by the Census Bureau’s American Community Survey,
decreases by at least 50 percent, compared to an initial uninsured
rate for FY2009. Once the trigger is tripped, low DSH state allot-
ments would be decreased by 25 percent. DSH allotments for other
states would be decreased by 50 percent.

Each year thereafter, if the state’s rate of uninsurance decreases
further, the state’s DSH allotment would be further reduced by a
percentage equal to the product of the percentage reduction in
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uninsurance and 35 percent. For low DSH states, the percentage
reduction would be multiplied by 17.5 percent. These percentage
reductions would not be applied to any portion of a state’s DSH al-
lotment approved by the Secretary to cover costs of providing Med-
icaid or other health coverage under a waiver in effect on July
2009. For FY2013 forward, in no case would a state’s DSH allot-
ment be less than 35 percent of the state’s allotment in FY2012,
increased by the percentage change in the CPI-U for each previous
year occurring before the fiscal year.

PART VII—DUAL ELIGIBLES
SEC. 1661. FIVE-YEAR PERIOD FOR DEMONSTRATION PROJECTS

Present Law

Some elderly individuals qualify for health insurance under both
Medicare and Medicaid. Based on a report published in February
2009, it was estimated that 7.9 million individuals were dually eli-
gible (duals) for both Medicare and Medicaid in 2005. These dual
eligible individuals qualify for Medicare Part A and/or Parts B and
D and, because they are elderly and have limited income and as-
sets, also are eligible for Medicaid.

Under Medicaid, states may apply to the Secretary to waive some
Medicaid requirements, to use Medicaid funds to target otherwise
ineligible populations, or to use innovative methods for delivering
or paying for Medicaid services. Section 1115 of the Social Security
Act allows for the waiver of any provision of Medicaid law for dem-
onstrations likely to assist in promoting the objectives of the pro-
gram. Demonstration waivers have traditionally been granted for
research purposes, like testing a program improvement (such as a
new reimbursement methodology), and run for a limited period.
Some demonstration waivers have been approved under both Medi-
care and Medicaid authorities. These Medicare and Medicaid dem-
onstrations have mostly been statewide initiatives that have coordi-
nated service delivery, benefit packages, and reimbursement for
dual eligibles.

The Office of Management and Budget (OMB) reviews all section
1115 waivers and, since 1982, has required waivers to be budget
neutral (there are no statutory requirements for determining budg-
et neutrality). Section 1115 waivers do not have a set duration, but
larger demonstrations might be extended to accommodate more
startup time and more thorough evaluation.

Committee Bill

The Committee Bill would clarify that Medicaid waivers for co-
ordinating care for dual eligibles could be authorized for as long as
five years.

SEC. 1662. PROVIDING FEDERAL COVERAGE AND PAYMENT
COORDINATION FOR LOW-INCOME MEDICARE BENEFICIARIES

Present Law
No provision.
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Committee Bill

The Committee Bill would require the Secretary to establish by
March 1, 2010 a Federal Coordinated Health Care Office (CHCO)
within CMS. The CHCO director would report directly to the Ad-
ministrator of CMS. The purpose of the CHCO would be to bring
together officials of the Medicare and Medicaid programs at CMS
to (1) more effectively integrate benefits under the Medicare and
Medicaid programs, and (2) improve the coordination between the
Federal and state governments for individuals eligible for benefits
under both Medicare and Medicaid (dual eligibles) to ensure that
dual eligibles have full access to the items and services to which
they are entitled. The CHCO would have the following goals:

¢ Providing dual eligible individuals full access to the benefits to
which such individuals are entitled under the Medicare and Med-
icaid programs.

¢ Simplifying the processes for dual eligible individuals to access
the items and services they are entitled to under the Medicare and
Medicaid programs.

¢ Improving the quality of health care and long-term services for
dual eligible individuals.

e Increasing beneficiary understanding of and satisfaction with
coverage under the Medicare and Medicaid programs.

¢ Eliminating regulatory conflicts between rules under the Medi-
care and Medicaid programs.

¢ Improving care continuity and ensuring safe and effective care
transitions.

¢ Eliminating cost-shifting between the Medicare and Medicaid
programs and among related health care providers.

e Improving the quality of performance of providers of services
and suppliers under the Medicare and Medicaid programs.

The Committee Bill would establish the following specific respon-
sibilities for the CHCO:

e Providing states, specialized Medicare Advantage plans for
special needs individuals (special needs plans, as defined in section
1859(b)(6) of the Social Security Act), physicians, and other rel-
evant entities or individuals with the education and tools necessary
for developing programs that align Medicare and Medicaid benefits
and programs for dual eligible individuals.

e Supporting state efforts to coordinate and align acute care and
long-term care services for dual eligible individuals with other
items and services furnished under the Medicare program.

e Providing support to states and CMS for coordination of con-
tracting and oversight for the integration of the Medicare and Med-
icaid programs that support the goals described above.

The Committee Bill would require the Secretary to submit an an-
nual report to Congress under the annual budget transmittal. The
annual report would contain recommendations for legislation that
would improve care coordination and benefits for dual eligible indi-
viduals.
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PART VIII—MEDICAID QUALITY
SEC. 1671. ADULT HEALTH QUALITY MEASURES

Present Law

The Children’s Health Insurance Program Reauthorization Act
(CHIPRA, P.L. 111-3) included several provisions designed to im-
prove the quality of care provided to children under Medicaid and
the Children’s Health Insurance Program (CHIP). The law directs
the Secretary of HHS to develop child health quality measures, a
standardized format for reporting information, and procedures to
encourage states to voluntarily report on the quality of pediatric
care in these two programs. Examples of these initiatives include:
(1) grants and contracts to develop, test, update and disseminate
evidence-based measures, (2) demonstrations to evaluate promising
ideas for improving the quality of children’s health care under
Medicaid and CHIP, (3) a demonstration to develop a comprehen-
sive and systematic model for reducing childhood obesity, and (4)
a program to encourage the creation and dissemination of a model
electronic health record format for children enrolled in these two
programs. The Federal share of the costs associated with devel-
oping or modifying existing state data systems to store and report
child health measures is based on the matching rate applicable to
benefits (FMAP) rather than one of the typically lower matching
rates applied to different types of administrative expenses.

CHIPRA also improved the availability of public information re-
garding enrollment of children in Medicaid and CHIP. Several re-
porting requirements are added to states’ annual CHIP reports, in-
cluding, for example, data on eligibility criteria, access to primary
and specialty care, and data on premium assistance for employer-
sponsored coverage. CHIPRA also required the Secretary to im-
prove the timeliness of the enrollment and eligibility data for Med-
icaid and CHIP children contained in the Medicaid Statistical In-
formation System (MSIS) based on annual state reported enroll-
ment and claims data and maintained by CMS.

Committee Bill

Similar to the quality provisions enacted in CHIPRA, the Com-
mittee Bill would direct the Secretary of HHS, in consultation with
the states, to identify and publish a recommended set of health
care quality measures specific to adults who are eligible for Med-
icaid, as well as disseminate best practices among states for meas-
uring and reporting on the quality of care for Medicaid adults. The
Committee Bill would establish the Medicaid Quality Measurement
Program which would expand upon existing quality measures,
identify gaps in current quality measurement, establish priorities
for the development and advancement of quality measures and con-
sult with relevant stakeholders. The Secretary would regularly re-
port to Congress the progress made in identifying quality measures
and implementing them in each state’s Medicaid program. States
would receive grant funding to support the development and re-
porting of quality measures. For each year from FY2010 through
FY2014, $60 million would be appropriated for this effort, and
would remain available until expended.
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SEC. 1672. PAYMENT ADJUSTMENT FOR HEALTH CARE-ACQUIRED
CONDITIONS

Present Law

Subject to Federal rules, states generally establish their own
payment policies, rates, and reimbursement methodologies for Med-
icaid providers, including inpatient facilities such as hospitals,
nursing facilities, and intermediate care facilities for the mentally
retarded. Federal regulations require that Medicaid provider rates
be sufficient to enlist enough providers so that covered services are
available at least to the extent that comparable care and services
are available to the general population within that geographic area.

In Medicare, hospitals are reimbursed under a prospective pay-
ment system (PPS), where each admission is classified into a Medi-
care severity adjusted diagnosis-related group (MS-DRG) based on
the patient’s diagnosis and procedures performed. Each MS-DRG
has a predetermined reimbursement amount. In general, a hospital
is paid the same amount for an MS-DRG regardless of how long
patients stay in the hospital or what is required to treat the pa-
tient. In some situations under Medicare’s PPS, patients with cer-
tain complicating conditions could be reclassified into different MS—
DRGs where the hospital would receive a higher payment.

To avoid additional hospital payments for complications that
were acquired during patients’ admissions, the Deficit Reduction
Act of 2005 (DRA, P.L. 109-171) required the Secretary to initiate
a hospital acquired condition (HAC) program for Medicare. In cre-
ating the HAC program, the Secretary was to select conditions
that: (1) were high cost, high volume, or both; (2) were identified
as complicating conditions or major complicating conditions; and (3)
were reasonably preventable through the application of evidenced-
based guidelines. Starting October 1, 2007, CMS required hospitals
to report whether Medicare patients had certain conditions when
they were admitted. Beginning October 1, 2008, if the HAC condi-
tions identified by the Secretary were coded as present at admis-
sion, the conditions would not be considered to be acquired during
the patient’s hospital stay, and the case could not receive addi-
tional MS-DRG payment. In addition to the HAC policy, in Janu-
ary 2009, CMS issued three national coverage determinations that
precluded Medicare from paying any amount for certain serious
preventable medical care errors.

For Medicaid, CMS issued guidance to States in July 2008 to
help states appropriately align Medicaid inpatient hospital pay-
ment policies with Medicare’s HAC payment policies. In the guid-
ance, CMS indicated that for patients eligible for both Medicare
and Medicaid (dual eligibles), hospitals that were denied payment
under Medicare might attempt to bill Medicaid for HACs as the
secondary payer. CMS instructed state Medicaid agencies to deny
payment when dual eligible beneficiaries acquired HACs during a
hospitalization. CMS also encouraged Medicaid agencies to imple-
ment policies to deny payment when other Medicaid beneficiaries
acquired HACs during a hospitalization. CMS directed states to
several Medicaid authorities to deny payment appropriately for
HACs, but unlike Medicare, DRA did not specifically apply the
HAC initiative to Medicaid. Several states have developed and im-
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plemented policies to prohibit Medicaid payments for conditions ac-
quired during the course of care.

Committee Bill

Under the Committee Bill, the Secretary would be required to
issue regulations to be effective July 1, 2011, that would prohibit
Federal payments to states for Medicaid services related to health
care-acquired conditions. These regulations would be required to
ensure that the prohibition on payment for health care-acquired
conditions would not affect the care or services provided to Med-
icaid beneficiaries. The Secretary would define health care-acquired
conditions, consistent with Medicare’s definition of hospital ac-
quired conditions, but would not be limited to conditions acquired
in hospitals. In implementing the requirements in this subsection,
the Secretary may elect to apply to state Medicaid plans (or waiv-
ers) the regulations used by the Medicare program for prohibiting
payments for health care-acquired conditions. The Secretary also
would be required to identify current state practices that prohibit
payments for certain health care-acquired conditions.

SEC. 1673. DEMONSTRATION PROJECT TO EVALUATE INTEGRATED CARE
AROUND A HOSPITALIZATION

Present Law
No provision.

Committee Bill

The Secretary would be required to establish a demonstration
project under Medicaid to evaluate the use of bundled payments to
hospitals and physicians for integrated care delivered to a Medicaid
beneficiary during a hospitalization. The project would take place
in up to eight states, as determined by the Secretary and based on
consideration of the potential to lower costs under Medicaid while
improving care for beneficiaries. Under the project, selected states
could target particular categories of beneficiaries (subject to certain
conditions), those with certain diagnoses, or those in particular geo-
graphic regions. The project would be required to focus on those
conditions in which opportunity exists for service providers and
suppliers to improve the quality of care furnished to Medicaid
beneficiaries while reducing total expenditures under the state’s
Medicaid program.

Participating states would be required to specify the one or more
episodes of care the state proposes to address, the services to be in-
cluded in the bundled payments, among others. The Secretary may
modify the episodes of care and services to be included in the bun-
dled payment and vary such factors among the different partici-
pating states. The Secretary would also be required to ensure that
payments are adjusted for severity of illness and other characteris-
tics, among others requirements. Medicaid beneficiaries would not
be liable for any additional cost-sharing than if care had not been
subject to payment under the demonstration project.

Hospitals participating in the project would be required to have,
or to establish, robust discharge planning programs to ensure that
beneficiaries are appropriately placed in, or have access to, post-
acute care. Beneficiaries could not be provided fewer items and
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services under the project than they would have been provided. The
Secretary would be given the authority to waive statutory require-
ments to accomplish the goals of this demonstration, to ensure ben-
eficiary access to acute and post-acute care, and to maintain qual-
ity of care. Each participating state would be required to provide
the Secretary with relevant data necessary to monitor outcomes,
costs, and quality, and to evaluate the rationales for the selection
of the episodes of care and services specified by the state.

No later than one year after the conclusion of the demonstration
project, the Secretary would be required to submit a report to Con-
gress on the project’s results.

SEC. 1674. MEDICAID GLOBAL PAYMENT SYSTEM DEMONSTRATION
PROJECT

Present Law
No provision.

Committee Bill

The Secretary, in coordination with the CMS Innovation Center
(established under section 3021 of the Committee Bill), would be
required to establish and evaluate the Medicaid Global Payment
System Demonstration Project, which would create an alternative
payment methodology for safety net hospital systems. Participating
states would be required to adjust the payments made to an eligi-
ble safety net hospital system or network from a fee-for-service
payment structure to a global, capitated payment model. The Sec-
retary would select no more than five states to participate in the
demonstration project, which would operate during fiscal years
2010 to 2012. The Innovation Center would be required to test and
evaluate the demonstration project to examine any changes in
health care quality outcomes and spending by the eligible safety
net hospital systems or networks. The Committee Bill would ex-
empt the demonstration project from budget-neutrality require-
ments (demonstration projects cannot result in a higher level of
Federal spending than otherwise would have been the case under
the state Medicaid program if the demonstration project were not
implemented) during the initial testing period by the Innovation
Center. The Secretary would be required to submit a report, not
later than one year after the date of completion of the demonstra-
tion project, to Congress that presents the findings of the Innova-
tion’s Center evaluation and testing, together with recommenda-
tions for such legislative and administrative action as the Secretary
determines appropriate.

SEC. 1675. PEDIATRIC ACCOUNTABLE CARE ORGANIZATION
DEMONSTRATION PROJECT

Present Law
No provision.
Committee Bill

The Committee Bill would establish a demonstration project,
which would authorize participating states to allow pediatric med-
ical providers who meet certain criteria to be recognized as ac-
countable care organizations (ACOs) for the purposes of receiving
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incentive payments, in the same manner as an ACO would be rec-
ognized and provided with incentive payments under Medicare as
per section 3022 of the Committee Bill.

In consultation with states and pediatric providers, the Secretary
would be required to develop performance guidelines to ensure that
the quality of care delivered to individuals by the ACOs would be
at least as high as it would have been absent the demonstration
project. Participating States, in consultation with the Secretary,
would be required to establish an annual minimum level of savings
in expenditures for items and services covered under Medicaid and
CHIP that would need to be achieved by an ACO in order for the
ACO to receive an incentive payment. ACOs that meet the perform-
ance guidelines established by the Secretary and achieve savings
greater than the annual minimal savings level established by the
state would receive an incentive payment for such year equal to a
portion (as determined appropriate by the Secretary) of the amount
of such excess savings. The Secretary would have the authority to
establish an annual cap on incentive payments for an ACO.

SEC. 1676. MEDICAID EMERGENCY PSYCHIATRIC DEMONSTRATION
PROJECT

Present Law

Medicaid does not reimburse for treatment provided to patients
receiving care in institutions for mental disease (IMD), except to
those patients under age 21 receiving inpatient psychiatric care
and individuals age 65 and over. IMDs are defined under Medicaid
statute as hospitals, nursing facilities, or other institutions of more
than 16 beds that are primarily engaged in providing diagnosis and
treatment of persons with mental diseases, including medical at-
tention, nursing care and related services.

Federal law requires that hospital-based IMDs which have emer-
gency departments provide a medical screening examination to in-
dividuals for whom an examination or treatment for a medical con-
dition is requested. In such cases, the hospital-based IMD must
provide for an appropriate medical screening examination to deter-
mine whether or not a medical emergency exists. If a medical
emergency exists, then the hospital-based IMD must provide, with-
in the staff and facilities available at the hospital, for further med-
ical examination and treatment as may be required to stabilize the
medical condition, or to transfer the individual to another medical
facility, subject to certain limitations.

Committee Bill

The Secretary of HHS would be required to establish a three-
year Medicaid demonstration project for up to eight states in which
eligible states would be required to reimburse certain IMDs that
are not publicly owned or operated for services provided to Med-
icaid eligibles between the ages of 21 and 65 who are in need of
medical assistance to stabilize a psychiatric emergency medical
condition.

The Secretary would be required to establish a mechanism for in-
stay review to determine whether or not the patient has been sta-
bilized. This mechanism would commence before the third day of
the inpatient stay. The term “stabilized” would mean that the psy-
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chiatric emergency medical condition no longer exists with respect
to the individual and that the individual is no longer dangerous to
his or her self or others.

Eligible states would be selected by the Secretary based on geo-
graphic diversity and would manage the provision of these benefits
under the project through utilization review, authorization or man-
agement practices, or the application of medical necessity and ap-
propriateness criteria applicable to behavioral health.

$75 million would be appropriated for fiscal year 2010. Such
funds would remain available for obligation through December 31,
2012.

To implement this demonstration, the Secretary would be re-
quired to waive requirements pertaining to limitations on pay-
ments for serving individuals under age 65 in IMDs, statewideness,
and comparability.

The Secretary would be required to submit annual reports to
Congress on the progress of the demonstration project, as well as
a final report that includes an evaluation of the demonstration’s
impact on the functioning of the health and mental health service
system and on Medicaid enrollees.

PART IX—MEDICAID AND CHIP PAYMENT AND ACCESS
COMMISSION

SEC. 1681. MACPAC ASSESSMENT OF POLICIES AFFECTING ALL
MEDICAID BENEFICIARIES

Present Law

The Children’s Health Insurance Program Reauthorization Act
(CHIPRA, P.L. 111-3) established a new Federal commission called
the Medicaid and CHIP Payment and Access Commission, or
MACPAC. This commission will review program policies under
both Medicaid and CHIP affecting children’s access to benefits, in-
cluding: (1) payment policies, such as the process for updating fees
for different types of providers, payment methodologies, and the
impact of these factors on access and quality of care; (2) the inter-
action of Medicaid and CHIP payment policies with health care de-
livery generally; and (3) other policies, including those relating to
transportation and language barriers.

Beginning in 2010, by March 1 of each year, the commission will
submit a report to Congress containing the results of these reviews
and MACPAC’s recommendations regarding these policies. Also be-
ginning in 2010, by June 1 of each year, the commission will sub-
mit another report to Congress containing an examination of issues
affecting Medicaid and CHIP, including the implications of changes
in health care delivery in the U.S. and in the market for health
care services.

MACPAC must also create an early warning system to identify
provider shortage areas or other problems that threaten access to
care or the health care status of Medicaid and CHIP beneficiaries.

Committee Bill

The Committee Bill would clarify the topics to be reviewed by
MACPAC including Federal Medicaid and CHIP regulations, addi-
tional reports of state-specific data, as well as other changes. The
provision would also authorize $11 million for MACPAC for
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FY2010. Of this total, $9 million would come from the Treasury out
of any funds not otherwise appropriated, and $2 million would
come from CHIP funds, and would remain available until ex-
pended.

The Committee Bill also expands MACPAC’s mission to include
assessment of adult services in Medicaid, including for dual
eligbles, and more detailed reporting requirements for states and
Congress. This assessment would be done in consultation with the
Medicare Payment Advisory Commission (MedPAC), and with re-
spect to recommendations regarding dual eligibles, in consultation
with the Federal Coordinated Health Care Office (established in
section 1662 of the Committee Bill).

In addition, in 2012 and thereafter, to the extent feasible,
MedPAC shall report aggregate Medicaid and commercial trends in
spending, utilization, and financial performance for providers
where, on an aggregate national basis, a significant portion of rev-
enue and/or services is associated with Medicaid. Where appro-
priate, this review shall be done in consultation with the Medicaid
and CHIP Payment and Access Commission (MACPAC).

PART X—AMERICAN INDIANS AND ALASKA NATIVES
SEC. 1691. SPECIAL RULES RELATING TO INDIANS

Present Law

No provision for cost sharing in a state exchange. By regulation
(42 CFR 136.61), the Indian Health Service (IHS) is payer of last
resort for contract health services. Section 206 of the Indian Health
Care Improvement Act (IHCIA, P.L. 94-437) specifies that the In-
dian Health Service (IHS), and an Indian Tribe or a tribal organi-
zation (I/T/U) has the right to recover reimbursements from third
parties for the provision of health services. These specified Indian
entities can recover costs of health services in cases where the indi-
viduals would have been reimbursed or paid the costs of services
if services had been provided by a non-governmental provider. Sec-
tion 206 also specifies that these specified Indian entities have the
right to recover reimbursements from state worker’s compensation
and state no-fault automobile insurance programs and prohibits
the Federal government’s right of recovery in instances where
health services provided were covered under a self-insurance plan
that was funded by an I/T/U.

Sections 1395qq and 1396j of IHCIA permit IHS and I/T/Us to
receive reimbursements from Medicare and Medicaid and section
2105(c)(6)(B) of the Social Security Act permitted these entities to
receive reimbursements from CHIP.

The Children’s Health Insurance Program Reauthorization Act of
2009 (CHIPRA, P.L. 111-3) created a state option to facilitate Med-
icaid enrollment. Under CHIPRA, states can rely on a finding from
specified “Express Lane” agencies (e.g., those that administer pro-
grams such as Temporary Assistance for Needy Families, Medicaid,
CHIP, and Food Stamps) to determine whether a child under age
19 (or an age specified by the state not to exceed 21 years of age)
has met one or more of the eligibility requirements necessary to de-
termine an individual’s initial eligibility, eligibility redetermina-
tion, or renewal of eligibility for medical assistance under Medicaid
or CHIP. With family consent, states will have the option to insti-
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tute automatic enrollment through an Express Lane eligibility de-
termination. Under Present Law, Indian entities including ITHS and
I/T/Us are not eligible “Express Lane” agencies.

Section 1139 of the Social Security Act, as amended by CHIPRA,
encourages states to take steps to enroll Indians residing in or near
reservations in Medicaid and CHIP. These steps may include
outstationing eligibility workers; entering into agreements with In-
dian entities to provide outreach; education regarding eligibility,
benefits, and enrollment; and translation services. The Secretary
must facilitate cooperation between states and Indian entities in
providing benefits to Indians under Medicaid and CHIP. This sec-
tion defined Indians in terms of section 4 of the Indian Health Care
Improvement Act. Under this definition, an Indian is a person who
is a member of a Federally recognized tribe, band, nation, or other
organized group or community, including any Alaska Native village
or group, or regional or village corporation, as defined in or estab-
lished pursuant to the Alaska Native Claims Settlement Act (P.L.
92-203).

Committee Bill

The Committee Bill would prohibit cost-sharing for Indians en-
rolled in a qualified health benefit plan in the individual market
through a state exchange. The provision would also specify that
nothing in the Committee Bill or the amendments made by the
Committee Bill would affect the right of IHS and I/T/Us to recover
reimbursements from a third-party in accordance with section 206
of THCIA.

The Committee Bill would add IHS and I/T/Us to the list of agen-
cies that could serve as an “Express Lane” agency able to deter-
mine Medicaid and CHIP eligibility.

SEC. 1692. ELIMINATION OF SUNSET FOR REIMBURSEMENT FOR ALL
MEDICARE PART B SERVICES FURNISHED BY CERTAIN INDIAN HOS-
PITALS AND CLINICS

Present Law

Medicare covers specified Part B services provided by, or at the
direction of, a hospital or ambulatory care clinic (whether provider-
based or free-standing) that is operated by IHS or an I/T/U. These
services include physician services, health practitioners (physician
assistants, nurse anesthetists, certified nurse-midwives, clinical so-
cial workers, clinical psychologists, and registered dietitians or nu-
trition professionals) and outpatient physical therapy services pro-
vided by physical or occupational therapists. Section 630 of the
Medicare Prescription Drug, Improvement, and Modernization Act
of 2003 (MMA, P.L. 108-173) instituted a five-year expansion of
the items and services covered under Medicare Part B when fur-
nished in, or at the direction of, IHS or I/T/U hospitals or ambula-
tory care clinics, applying to items and services on or after January
1, 2005. The current five-year reimbursement extension will expire
on January 1, 2010.
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Committee Bill

The Committee Bill would remove the sunset and allow IHS, IT,
and TO services to continue to be reimbursed by Medicare Part B
indefinitely beginning January 1, 2010.

Subtitle H—Addressing Health Disparities
SEC. 1701. STANDARDIZED COLLECTION OF DATA

Present Law

The Office of Management and Budget (OMB) Directive 15 out-
lines standards for the collection of race and ethnicity data on Fed-
erally-sponsored surveys, administrative forms, and other records.
OMB Directive 15 does not mandate collection of such data. Gen-
erally, Federal agencies and Federally-sponsored entities must use
the Directive 15 categories when collecting race and ethnicity data.
The requirements may be waived if an organization can dem-
onstrate that it is unreasonable to use the categories in a par-
ticular situation, or if it can be shown that race and ethnicity data
are not critical to the administration of the program seeking this
information. OMB standards do not apply to state and municipal
public health departments or to Medicaid. While the standards do
apply to the Children’s Health Insurance Program (CHIP), they are
not binding on states that opt to use CHIP funding to finance a
Medicaid expansion or that employ a combined approach.

Data on race and ethnicity can be collected by asking either one
or two questions. When data on race and ethnicity are collected in
two questions, Directive 15 requires using a minimum of five racial
categories (White, Black or African American, American Indian or
Alaska Native, Asian, Native Hawaiian or Other Pacific Islander)
and two ethnic categories (“Hispanic or Latino” or “not Hispanic or
Latino”) and the ethnicity question must be asked first. Alter-
nately, if data are collected by one question, a minimum of six cat-
egories must be used, including the five listed above, as well as
“Hispanic or Latino.” Data collection instruments may include ad-
ditional categories such as Mexican-American, Chicano, Puerto
Rican, Cuban, or Filipino, as long as these categories can be aggre-
gated to the standard categories. When individuals are asked to
self-identify (OMB’s preferred method), Directive 15 also requires
that respondents be given the opportunity to report multiple races
in response to a single question. Including “multiracial” as an op-
tion is not acceptable. Finally, persons who identify as Alaska Na-
tive should also be asked for their tribal affiliation.

While OMB Directive 15 does not address data on primary lan-
guage, CMS mandates that this information be reported for Med-
icaid beneficiaries. CMS does not require the collection of primary
language data for CHIP enrollees, their parents, or legal guardians.
Present Law does not require the collection of data on access to
care for disabled individuals for any Federal health care program
or other Federally-sponsored entities.

Committee Bill

The Committee Bill would require the Secretary, in consultation
with the Director of the Office of Personnel Management, the Sec-
retary of Defense, the Secretary of Veterans Affairs, and the head
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of other appropriate Federal agencies, to establish procedures to
ensure that, beginning on January 1, 2011, all data collected on
race, ethnicity, sex, and primary language under Federal and state
health care programs complies with: (1) OMB Directive 15; (2)
OMB guidance for Federal agencies that collect or use aggregate
data on race; and (3) OMB guidance for Federal agencies for the
allocation of multiple race responses for use in civil rights moni-
toring and enforcement.

The Committee Bill would also require the Secretary, in con-
sultation with the above-mentioned agencies, to establish proce-
dures, by January 1, 2012, for the CMS Administrator to collect
data under Federal and state health care programs to assess access
to care and treatment for individuals with disabilities. The section
would require such procedures to include surveying health care
providers to identify: (1) the locations where people with disabil-
ities receive primary care, acute (including intensive) care, and
long-term care; (2) the number of providers with accessible facili-
ties and equipment; and (3) the number of employees of health care
providers trained in disability awareness and in caring for patients
with disabilities.

This section would apply to any Federal health care program,
funded directly, in whole or in part, by the Federal Government.

SEC. 1702. REQUIRED COLLECTION OF DATA

Present Law

OMB Directive 15 does not require the collection of data on race
and ethnicity. Many Federal data collection efforts include items
measuring race and ethnicity; however, surveys often have an in-
sufficient sample size to ensure reliable estimates with appropriate
statistical precision for subpopulations. Sample size also influences
the type of statistical analysis that can be conducted, for example,
multivariate analysis to examine reasons for disparities. Some sur-
veys use oversampling to increase the precision of subpopulation
estimates. Other times, data from multiple years are combined to
produce stable and precise estimates for subpopulations.

The Medicare Improvements for Patients and Providers Act of
2008 (MIPAA, P.L. 110-275) instructed the Secretary to evaluate
approaches for collecting disparities data on Medicare beneficiaries,
and to provide a report to Congress, including recommendations for
reporting nationally recognized quality measures, such as
Healthcare Effectiveness Data and Information Set (HEDIS) meas-
ures, on the basis of race, ethnicity, and gender. MIPAA further in-
structed the Secretary to implement the approaches identified in
the initial report and, subsequently, report back to Congress with
recommendations for improving the identification of health care
disparities among Medicare beneficiaries based on an analysis of
those efforts.

Committee Bill

The Committee Bill would require that Federally-funded popu-
lation surveys collect sufficient data relating to racial, ethnic, sex,
primary language, and disability subgroups to generate statistically
reliable estimates in studies comparing health disparities among
populations. It would ensure that any quality reporting require-
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ments under a Federal health care program include requirements
for the collection of data on individuals receiving health care items
or services under these programs by race, ethnicity, sex, primary
language, and type of disability. The Committee Bill would also ex-
tend the MIPAA provisions regarding the collection of health dis-
parities data on the Medicare population to Medicaid and CHIP.

The Committee Bill would require that the Secretary submit two
reports to Congress. The first, to be submitted not later than 18
months after the date of enactment, will include approaches for
identifying, collecting and evaluating data on health care dispari-
ties on the basis of race, ethnicity, sex, primary language and types
of disability for programs under Medicaid and CHIP. The report
would also include recommendations on the most effective strate-
gies for reporting HEDIS and other quality measures, as appro-
priate, on such bases. The Committee Bill would also require the
Secretary to implement the approaches from the evaluation within
24 months after the date of enactment.

The second, to be submitted not later than four years after the
date of enactment, and four years thereafter, will include rec-
ommendations for improving identification of health disparities for
Medicaid and CHIP beneficiaries.

SECTION 1703. DATA SHARING AND PROTECTION

Present Law

There is no Present Law that requires the Secretary of HHS to
share health disparities measures, data, and analyses with other
HHS agencies.

Committee Bill

The Committee Bill would require the Secretary of HHS in con-
sultation with other appropriate Federal agencies to establish pro-
cedures for sharing data and relevant analyses on race, ethnicity,
gender, primary language, and type of disability collected under a
Federal health care or insurance program with other Federal and
state agencies, as well as agencies within HHS.

The Committee Bill would also require the Secretary to ensure
all appropriate privacy and security safeguards are followed for the
collection, analysis, and sharing of these data.

SEC. 1704. INCLUSION OF INFORMATION ABOUT THE IMPORTANCE OF
HAVING A HEALTH CARE POWER OF ATTORNEY IN TRANSITION PLAN-
NING FOR CHILDREN AGING OUT OF FOSTER CARE AND INDE-
PENDENT LIVING PROGRAMS

Present Law

Transition Planning. A State is required to have in place a case
review system for each child in foster care to, among other things,
periodically review the child’s status in foster care and to develop
and carry out a permanency plan for the child. As part of the case
review system for older children in care, a child’s caseworker, and
as appropriate, other representative(s) of the child, are to assist
and support him or her in developing a transition plan that is to
be implemented 90 days prior to the time when the child will age
out of foster care. The plan is to be personalized by the child and
as detailed as the child may elect. It must include specific options
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on housing, health insurance, education, local opportunities for
mentors and continuing support services, and workforce supports
and employment services.

Independent Living Education. Under the John H. Chafee Foster
Care Independence Program (CFCIP), States may apply for funds
to carry out independent living programs for older children in fos-
ter care and children who have aged out of foster care. As part of
their application, States must meet certain certifications regarding
how their programs will be carried out.

Health Oversight and Coordination Plan. Under Title IV-B of
the Social Security Act, a State is required to maintain a plan for
child welfare services. As part of the plan, states must develop a
coordinated strategy and oversight plan to ensure access to health
care, including mental health services and dental care, for all chil-
dren in foster care. This coordinated strategy and oversight plan
must be a collaborative effort between the state child welfare agen-
cy and the state agency that administers Medicaid, in consultation
with pediatric and other health care experts, as well as experts in,
or recipients of, child welfare services. The strategy and plan must
outline: (1) a schedule for initial and follow-up health screens; (2)
how the health needs identified by those screens will be monitored
and treated; (3) how medical information for children in care will
be updated and appropriately shared; (4) steps to ensure continuity
of health care services; (5) oversight of prescription medicines; and
(6) how the State actively consults with and involves medical and
non-medical professionals in assessing the health and well-being of
children in foster care and determining their appropriate medical
treatment.

Committee Bill

The Committee Bill maintains all of the Present Law provisions
for transition planning but adds that the transition plan must also
address health care treatment decisions. Specifically, it stipulates
that the plan is to include information about the importance of des-
ignating another individual to make health care treatment deci-
sions on behalf of the child if the child becomes unable to partici-
pate in these decisions and he or she does not have, or does not
want, a relative who would otherwise be authorized, under state
law, to make such decisions. In addition, the plan must provide the
child with the option to execute a health care power of attorney,
health care proxy, or other similar document recognized under
state law.

The Committee Bill adds a certification that States are to ensure
that an adolescent participating in the CFCIP is provided with edu-
cation about the importance of designating another individual to
make health care treatment decisions on his or her behalf if the ad-
olescent becomes unable to participate in these decisions and the
adolescent does not have, or does not want, a relative who would
otherwise be authorized, under state law, to make such decisions.
The certification must also ensure that the adolescent is educated
about whether a health care power of attorney, health care proxy,
or other similar document is recognized under State law, and how
to execute such a document if the adolescent wants to do so.

The Committee Bill adds a requirement that the health care
strategy and plan must also outline steps to ensure that the compo-
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nents of the transition plan (for children aging out of foster care)
that address health care needs, are met. These components include
options for health insurance; information about a health care power
of attorney, health care proxy, or other similar document recog-
nized by State law; and the option for the child to execute such a
document.

This Committee Bill would be effective on October 1, 2010.

Subtitle —Maternal and Child Health Services

SEC. 1801. MATERNAL, INFANT, AND EARLY CHILDHOOD HOME VISITING
PROGRAMS

Present Law

Title V of the SSA authorizes the Maternal and Child Health
(MCH) block grant program. The MCH block grant, which is ad-
ministered by the Health Resources and Services Administration
(HRSA), allocates funding to States based on a statutory formula.
States use the Title V funds to design and implement a wide range
of maternal and child health programs. The MCH block grant pro-
gram seeks to: (1) reduce infant mortality; (2) increase the number
of children appropriately immunized against disease; (3) increase
the number of children in low-income families who receive health
assessments and follow-up care; (4) provide comprehensive prenatal
care to low-income and at-risk pregnant women; (5) provide preven-
tive and child-care services, and rehabilitative services to disabled
children; and (6) develop comprehensive, family-centered, commu-
nity-based, culturally-competent, coordinated systems of care for
children with special health care needs.

States must submit annual reports on Title V-funded activities
and demonstrate progress made towards standardized MCH status
indicators (e.g., live birth rate, low birth weight, maternal death
rates, and poverty levels) in order to facilitate comparison between
states. The Secretary compiles the data submitted by the states in
an annual report to Congress. States are required to audit and re-
port on the use of their funds at least once every two years.

Committee Bill

The Committee Bill would add a new Section 511 in Title V of
the Social Security Act, Early Childhood Home Visitation Pro-
grams. The new provision would require States, as a condition of
receiving the MCH block grant funds for FY2011, to conduct a
needs assessment to identify communities that are at risk for poor
maternal and child health and have few quality home visitation
programs. The needs assessment would identify communities that
have a concentration of risk factors for premature birth, low-birth
weight infants, infant mortality, poor maternal and child health,
poverty, crime, domestic violence, high drop-out rates, substance
abuse, unemployment, and child maltreatment. The needs assess-
ment, which would be separate from but coordinated with the as-
sessments currently required under Title V and the Head Start
Act, would also review the state’s capacity to provide appropriate
services to those communities. State would be required to submit
the results of their needs assessment and their proposed activities
to the Secretary.
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In addition, the Committee Bill would establish a new state
grant program for early childhood home visitation. Grantees of this
new program would be required to establish appropriate process
and three and five year outcome benchmarks to measure improve-
ments in maternal and child health, childhood injury prevention,
school readiness, juvenile delinquency, family economic factors and
the coordination of community resources. Grantees who do not
demonstrate improvement in at least four specified areas at the
end of the third year of funding would receive expert technical as-
sistance.

The program model(s) chosen to deliver services would conform
to a clear consistent home visitation model that has been in exist-
ence for at least three years and is research-based, grounded in rel-
evant empirically-based knowledge, linked to program determined
outcomes, associated with a national organization or institution of
higher education that has comprehensive home visitation stand-
ards that ensure high quality service delivery and continuous pro-
gram quality improvement, and sustained positive outcomes. The
programs can be evaluated using well-designed and rigorous ran-
domized controlled research designs and the evaluation results
have been published in a peer-reviewed journal, or the programs
have been evaluated using well-designed and rigorous quasi-experi-
mental research designs. In addition, the grantees would be per-
mitted to use 25 percent of the award to fund a promising new pro-
gram model(s) that would be rigorously evaluated.

Grantees would have to use evidence-based practices to meet the
process and outcome benchmarks, employ well-trained staff and
specialists as appropriate, maintain high-quality supervision, pos-
sess strong organizational capacity and linkages in the community,
monitor the fidelity of the program to ensure that services are de-
livered in accordance with the model, and use research-based mod-
els. There would be a priority to provide services to families who
are determined to be at-risk by the needs assessment, and other in-
dicators including low-income, young maternal age, and involve-
ment with child welfare.

In order to apply for the grant, eligible entities would need to
submit a description of the target population, and service delivery
model, demonstrate consistency with findings of the needs assess-
ments, procedures and the benchmarks to be used. Grantees would
be required to meet maintenance of effort standards based on pre-
vious spending by using new funds to supplement not supplant.

The provision would require the Secretary to conduct evaluations
of the state assessments and home visitation programs by grant,
contract or interagency agreement, including a report to Congress
by December 31, 2015. It would also require intra-agency collabora-
tion among Federal agencies including the Administration for Chil-
dren and Families, the Centers for Disease Control and Prevention,
National Institute of Child Health and Human Development, and
the Office of Juvenile Justice and Delinquency Prevention, the In-
stitute of Education Sciences of the Department of Education.

The provision would appropriate $1.5 billion between FY2010
and FY2014 for home visitation programs: $100 million for FY2010;
$250 million in $250; $350 million for FY2012; $400 million for
FY2013; and $400 million for FY2014. Three percent would be used
to provide home visitation services to Indian families, with eligible
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entities of Indian tribe, tribal organization, and urban Indian orga-
nization. At the beginning of FY2012, the Secretary may determine
which other non-profit entities have the capacity to carry out the
program and are eligible for unexpended amounts to serve a state
that did not get a grant.

SEC. 1802. SUPPORT, EDUCATION, AND RESEARCH FOR POSTPARTUM
DEPRESSION

Present Law

No comparable provision exists in Present Law. However, PHSA
Sec. 508 authorizes the Secretary to provide residential substance
abuse treatment for pregnant and postpartum women.

Committee Bill

The Committee Bill would promote efforts to expand and inten-
sify activities to address postpartum conditions as follows. It would
define the term postpartum condition to mean “postpartum depres-
sion or postpartum psychosis,” and encourage the Secretary to con-
tinue specified types of research, including epidemiology, clinical
research, and public education, to expand the understanding of the
causes and treatments for postpartum conditions.

The Committee Bill states that it is the sense of Congress that
the Director of the National Institute of Mental Health (NIMH)
may conduct a nationally representative longitudinal study (during
the period FY2010-FY2019) on the relative mental health con-
sequences for women of resolving a pregnancy, intended and unin-
tended, in various ways. Those ways include carrying the preg-
nancy to term and parenting the child, miscarriage, and having an
abortion. Subject to the completion of such a study, beginning with-
in five years of enactment and periodically thereafter for the dura-
tion of the study, the NIMH Director may submit to Congress re-
ports on the study’s findings.

Additionally, the Committee Bill would add to the end of Title V
of the SSA a new Sec. 512, Services to Individuals with a
Postpartum Condition and their Families. This provision would au-
thorize the Secretary to award grants, in addition to any other
funds that would be provided to states under this title, to eligible
entities to establish, operate and coordinate effective and cost-effi-
cient systems for the delivery of essential services to individuals
with postpartum conditions and their families. The provision would
specify that grant funds be used to carry out certain activities such
as providing education, delivering outpatient and home-based serv-
ices, enhancing inpatient care management, and improving health
care and social services. It would authorize the Secretary to inte-
grate with other grant programs that the Secretary carries out, in-
cluding the health centers program under Sec. 330 of the PHSA.

Grantees would have to agree to the following requirements: (1)
no more than five percent of the grant funds may be used for ad-
ministrative functions; (2) grant funds may not supplant other ex-
isting funds; (3) the grantee must abide by any limitations that the
Secretary places on payment for services; (4) grant funds may not
used for services that can be paid for by certain other payers; (5)
the grantee must post conspicuous notices about applicable Federal
policies on charges; and (6) the grantee must submit a report for
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each grant period on how funds were used. The Secretary would be
authorized to provide technical assistance to help grantees meet
these requirements.

The following provisions in Title V would apply to the grant pro-
gram: (1) Sec. 504(b)(6), relating to prohibition of payments to cer-
tain excluded individuals and entities; (2) Sec. 504(c), relating to
the use of funds for purchase of technical assistance; (3) Sec.
504(d), relating to a limitation on administrative expenditures; (4)
Sec. 506, relating to reports and audits; (5) Sec. 507, relating to
penalties and false statements; (6) Sec. 508, relating to non-dis-
crimination; and (7) Sec. 509(a), relating to grant administration.
Entities eligible for a grant would include public or nonprofit pri-
vate entities, state or local government public-private partnerships,
recipients of a Healthy Start grant, public or nonprofit private hos-
pitals, community-based organizations, hospices, ambulatory care
facilities, community health centers, migrant health centers, public
housing, primary care centers, or homeless health centers. The pro-
vision would authorize the appropriation of $3 million for FY2010,
and such sums as may be necessary for FY2011 and FY2012 to
carry out the grant program. The Secretary would be required to
study the benefits of screening for postpartum conditions and, with-
in two years of enactment, submit a report to Congress. Finally,
the Secretary would be prohibited from using funds under this sec-
tion to duplicate any other HHS activities or programs.

SEC. 1803. PERSONAL RESPONSIBILITY EDUCATION FOR ADULTHOOD
TRAINING

Present Law
No provision.

Committee Bill

The new provision would amend Title V of the Social Security
Act to directly appropriate funding for a new program, the Personal
Responsibility Education for Adulthood Training. Programs must
be evidence-based, medically accurate. It would be a state formula
grant program for FY2010 through FY2014 to provide personal re-
sponsibility education on topics for adulthood preparation including
healthy relationships, adolescent development, financial literacy,
parent-child communication, educational and career success, finan-
cial self-sufficiency, health life skills for decision making, preg-
nancy prevention, including abstinence and contraception, and
awareness of sexually transmitted infection, including HIV/AIDS.

Under the funding allocation formula, each state would receive
an amount based on the size of its youth population as a percent-
age of the national population. However, each state would receive
a minimum allotment of at least $250,000 for each fiscal year.

In order to receive the grant, states would have to submit an ap-
plication containing information on recent teen pregnancy rates
and teen birth rates, state-established goals for reduction in teen
pregnancy, the state’s plan for using the funds to reduce preg-
nancies among certain at-risk youth, and other information that
the Secretary may require. States would be allowed to expend allot-
ted funds through the end of the second succeeding fiscal year.
States that do not accept the grant in FY2010 and FY2011 would
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not be eligible to apply for the funds allotted for the period FY2010
through FY2014. The Secretary would be required to use unex-
pended funds resulting from states not submitting an application,
or states not expending their allocation, to award three-year grants
to local organizations, including faith-based organizations or con-
sortia, in each of FY2012, FY2013 and FY2014, for use as required
in states that do not apply for the allocations. The provision would
require maintenance of effort by the state or organization receiving
these allotments at the FY2009 level.

The Secretary would be required to reserve certain portions of
the funds appropriated to carry out this provision for certain speci-
fied purposes. The Secretary would be required to reserve $10 mil-
lion (out of the $75 million appropriation) to award grants to imple-
ment innovative teen pregnancy prevention strategies and target
certain high-risk youth, as specified. Grantees would be required to
agree to participate in a rigorous evaluation of their grant activi-
ties. The proposal would also require the Secretary to reserve five
percent of the remainder of the appropriated funds to award grants
to Indian tribes and tribal organizations. In addition, the Secretary
would be required to reserve ten percent of the remainder of the
funds: (1) to establish a teen pregnancy prevention resource center;
(2) to conduct research, training and technical assistance on allot-
ted and grantee programs; and (3) to evaluate the activities funded
by allotments and grants.

The Committee Bill would require the Secretary to create a na-
tional teen pregnancy prevention resource center. The purpose of
the resource center would be to provide information and technical
assistance for states, Indian tribes, local communities and other or-
ganizations that are seeking to reduce teen pregnancy rates. The
resource center would carry out certain specified activities such as
synthesizing and disseminating effective and promising practices to
prevent teen pregnancy. The resource center would be required to
collaborate with other entities with relevant expertise, as specified.

The Committee Bill would appropriate $75 million for each of
FY2010 through FY2014 to carry out this section. Amounts appro-
priated under this subsection would remain available until ex-
pended.

SEC. 1804. RESTORATION OF FUNDING FOR ABSTINENCE EDUCATION

Present Law

Section 510 of the Social Security Act, the Title V Abstinence
Education Block Grant to states was authorized under P.L. 104—
193 (the 1996 welfare reform law). The law provided $50 million
per year for five years (FY1998-FY2003) in Federal funds specifi-
cally for the abstinence education program. The Title V Abstinence
Education program is considered a mandatory program and is
funded by mandatory spending. It is a formula grant program.
State funding is based on the proportion of low-income children in
the state compared to the national total. Although the program has
not been reauthorized, the last extension, contained in P.L. 110-
275, continued funding for the abstinence-only block grant through
June 30, 2009. Funds must be requested by states when they solicit
Title V Maternal and Child Health (MCH) block grant funds and
must be used exclusively for teaching abstinence. To receive Fed-
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eral funds, a state must match every $4 in Federal funds with $3
in state funds.

Committee Bill

The Committee Bill would amend Sec. 510 of the SSA, by appro-
priating $50 million for each of FY2010 through FY2014. For
FY2010, the date the appropriation is made would be the date of
enactment of America’s Healthy Future Act of 2009.

Subtitle J—Programs of Health Promotion and Disease Prevention

SEC. 1901. PROGRAMS OF HEALTH PROMOTION AND DISEASE
PREVENTION

Present Law

The Health Insurance Portability and Accountability Act of 1996
(HIPAA, P.L. 104-191) amended the Employee Retirement Income
Security Act (ERISA), the Public Health Service Act (PHSA), and
the Internal Revenue Code (IRC) to improve portability and con-
tinuity of health coverage. Title I of HIPAA created certain non-
discrimination requirements, which provide, among other things,
that a group health plan and a health insurance issuer offering
group health coverage may not require an individual to pay a high-
er premium or contribution than another “similarly situated” par-
ticipant, based on certain health-related factors such as claims ex-
perience, receipt of health care, medical history, genetic informa-
tion, evidence of insurability, or disability. However, HIPAA clari-
fies that this requirement “do[es] not prevent a group health plan
and a health insurance issuer from establishing premium discounts
or rebates or modifying otherwise applicable copayments or
deductibles in return for adherence to programs of health pro-
motion and disease prevention (i.e., wellness programs).”

HIPAA regulations provide standards under which a group
health plan or a health insurance issuer may offer rewards such as
premium discounts or rebates premiums, waivers of all or part of
a cost-sharing mechanism under the plan (such as deductibles, co-
payments or coinsurance), the absence of a surcharge, or the value
of a benefit which would otherwise not be provided under the plan,
in exchange for adherence to wellness programs.

The HIPAA wellness program regulations divide wellness pro-
grams into two categories. In the first category are programs in
which rewards are based solely on program participation. Exam-
ples in the existing regulation include reimbursing enrollees for the
cost of gym membership, waiving copayments for parental care,
and reimbursing enrollees for the cost of smoking cessation pro-
grams, regardless of whether they successfully quit smoking. Pro-
grams in this category are automatically permissible.

Programs in the second category are those in which rewards are
based on the attainment of certain health standards—for example,
achieving a targeted cholesterol level, maintaining a certain body
mass index, quitting smoking, or losing a specified amount of
weight. Under current regulations, health plans can offer such fi-
nancial incentives only if five criteria are met—one of these being
that the reward cannot exceed 20 percent of the cost of the employ-
ee’s coverage (i.e., the employee’s premium plus the employer’s con-
tribution). The regulations also provide that the reward under the
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program must be available to all similarly situated individuals. As
part of this requirement, a reasonable alternative standard (or
waiver of the otherwise applicable standard) for obtaining the re-
ward must be available for any individual for whom it is “unrea-
sonably difficult” due to a medical condition to satisfy the otherwise
applicable standard or it is “medically inadvisable” to attempt to
satisfy the otherwise applicable standard.

The Federal Employees Health Benefits Act (P.L. 86-382), estab-
lishes a program under which Office of Personnel Management
(OPM) has the authority to contract with insurance carriers to pro-
vide health insurance to Federal employees, retirees, and their
families. The Act sets out various additional requirements required
for the plans that are offered.

Committee Bill

The Committee Bill would codify and enhance provisions of the
HIPAA wellness program regulations, which allow rewards to be
provided to employees for participation in or for meeting certain
health standards related to a wellness program.

Consistent with current regulation, the proposal indicates that
wellness programs that do not require an individual to satisfy a
standard related to a health factor as a condition for obtaining a
reward, or do not offer a reward, are not in violation of the HIPAA
non-discrimination requirements (assuming that participation in
the programs is made available to all similarly situated individ-
uals). Wellness programs that meet this requirement include the
following programs:

e A program that reimburses all or part of the cost for member-
ships in a fitness center.

e A diagnostic testing program that provides a reward for par-
ticipation and does not base any part of the reward on outcomes.

e A program that encourages preventive care by waiving co-pay-
ments or deductibles under a group health plan for the costs of, for
example, prenatal care or well-baby visits.

e A program that reimburses employees for the cost of smoking
cessation programs without regard to whether the employee quits
smoking.

e A program that provides a reward to employees for attending
a monthly education seminar.

The Committee Bill would also allow group health plans and
health insurance issuers offering coverage in group markets to pro-
vide rewards, including insurance premium discounts or rebates,
based on an individual’s or an employee’s participation in wellness
programs in which the condition for obtaining a reward is based on
an individual satisfying a standard that is related to a health fac-
tor. Under these types of wellness programs, additional require-
ments would have to be met. For example, the proposal would cap
the reward at 30 percent of the cost of the employee-only coverage
under the plan, and would allow the Secretaries of Health and
Human Services, Department of Labor, and Department of the
Treasury the discretion to increase the reward up to 50 percent of
the cost of coverage for adherence to or participation in a reason-
ably designed program of health promotion and disease prevention.
For purposes of this paragraph, the cost of coverage is determined
based on the combined amount of employers and employee con-
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tributions for the benefit package under which the employee is (or
the employee and any dependents are) receiving coverage. In addi-
tion, the reward must be available to all “similarly situated” indi-
viduals. As part of this requirement, a reasonable alternative
standard (or waiver of the otherwise applicable standard) for ob-
taining the reward must be available for any individual for whom
it is “unreasonably difficult” due to a medical condition to satisfy
the otherwise applicable standard or it is “medically inadvisable”
to attempt to satisfy the otherwise applicable standard. The
wellness program may require verification of these circumstances,
including a statement from an individual’s physician.

In addition, programs which provide rewards based on the at-
tainment of certain health standards would need to meet the fol-
lowing criteria:

¢ Be reasonably designed to promote health or prevent disease.
A program complies with the preceding sentence if the program has
a reasonable chance of improving the health of, or preventing dis-
ease in, participating individuals and it is not overly burdensome,
is not a subterfuge for discrimination based on a health status fac-
tor, and is not highly suspect in the method chosen to promote
health or prevent disease. The plan or issuer shall evaluate the
program’s reasonableness at least once per year.

¢ Provide individuals eligible for the program the opportunity to
qualify for the reward under the program at least once a year.

¢ Plan materials describing the terms of the wellness program
must disclose the availability of the reasonable alternative stand-
ard for similarly situated individuals, or the possibility that the
standard will be waived.

The Committee Bill would apply the above described provisions
to carriers providing Federal Employees Health Benefit Plans. This
section would be effective on the date of enactment of the proposal,
and would apply to contracts that take effect with respect to cal-
endar years beginning more than one year after that date.

The proposal would require the Secretaries of Health and Human
Services and the Treasury to establish a ten-state pilot program in
2014. States that choose to participate in the pilot program would
be allowed to apply the above described provisions to programs of
health promotion offered in the individual market in a manner that
is similar to the manner in which such provisions apply to group
health plans and health insurance issuers offering coverage in
group markets. States participating in the pilot program would be
required to ensure that consumer protections are met in programs
of health promotion in the individual market, including verification
that premium discounts do not create undue burdens or lead to
cost shifting. In 2017, the demonstration program may be expanded
to include other states, pending evidence of the program’s effective-
ness as determined by the Secretary of Health and Human Services
in consultation with the Secretary of Treasury. Nothing in this sec-
tion would preempt any state law (related to programs of health
promotion offered by a health insurance issuer in the individual
market) that was established or adopted by state law on or after
the date of enactment of this section.

Furthermore, this provision would require the Secretary of
Health and Human Services, in consultation with the Secretary of
Treasury, and the Secretary of Labor, to submit to the appropriate
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committees of Congress a report examining the effectiveness of
wellness and disease prevention programs in promoting health and
preventing disease, the impact of a wellness program on a partici-
pant’s access to care and the affordability of coverage, and the im-
pact of premium-based and cost-sharing incentives on employee be-
havior and their role of such programs and from state and Federal
agencies in changing behavior. In developing the report, the Secre-
taries will gather relevant information from employers who provide
employees with access to wellness programs to gather the above-
described information. The report will be due no later than three
years after the date of enactment of the proposal.

Subtitle K—Elder Justice Act

The following are the findings of Congress:

1. The proportion of the United States population age 60 or older
will drastically increase in the next 30 years as more than
76,000,000 baby boomers approach retirement and old age.

2. Each year, anywhere between 500,000 and 5,000,000 elders in
the United States are abused, neglected, or exploited.

3. Elder abuse, neglect, and exploitation have no boundaries, and
cross all racial, social class, gender, and geographic lines.

4. Victims of elder abuse, neglect, and exploitation are not only
subject to injury from mistreatment and neglect, they are also 3.1
times more likely than elders who were not victims of elder abuse,
neglect, and exploitation to die at an earlier age than expected.

5. There is a general dearth of data as to the nature and scope
of elder abuse, neglect and exploitation. In recognition of the need
to improve data collection efforts with respect to elder abuse, ne-
glect, and exploitation, Congress required the Secretary to conduct
a study by the end of 2008 on establishing a uniform national data-
base on elder abuse under section 405 of title IV of Division C of
the Tax Relief and Health Care Act of 2006 (Public Law 109-432).

6. Despite the dearth of data in the field, experts agree that most
cases of elder abuse, neglect, and exploitation are never reported
and that abuse, neglect, and exploitation shorten a victim’s life,
often triggering a downward spiral of an otherwise productive, self-
sufficient elder’s life. Programs addressing other difficult issues
such as domestic violence and child abuse and neglect have dem-
onstrated the need for a multifaceted law, combining public health,
social service and law enforcement approaches.

7. For over 20 years, Congress has been presented with facts and
testimony calling for a coordinated Federal effort to combat elder
abuse, neglect, and exploitation.

8. The Federal government has been slow to respond to the needs
of victims of elder abuse, neglect, and exploitation or to undertake
prevention efforts.

9. No Federal law has been enacted that adequately and com-
prehensively addresses the issues of elder abuse, neglect, and ex-
ploitation and there are very limited resources available to those
in the field that directly deal with the issues.

10. Differences in State laws and practices in the areas of elder
abuse, neglect, and exploitation lead to significant disparities in
prevention, protective, and social services, treatment systems, and
law enforcement, and lead to other inequities.
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11. The Federal government has played an important role in pro-
moting research, training, public safety, and data collection, and
the identification, development, and dissemination of promising
health care, social and protective services, and law enforcement
practices, relating to child abuse and neglect, domestic violence,
and violence against women. The Federal government should pro-
mote similar efforts and protections relating to elder abuse, neglect,
and exploitation.

12. The Federal government should provide leadership and assist
States and communities in efforts to protect elders in the United
States by—

A. promoting coordinated planning among all levels of gov-
ernment;

B. generating and sharing knowledge relevant to protecting
elders;

C. providing leadership to combat the abuse, neglect, and ex-
ploitation of the Nation’s elders; and

D. providing resources to States and communities to promote
elder justice.

13. The problem of elder abuse, neglect, and exploitation requires
a comprehensive approach that—

A. integrates the work of health, legal, and social services
agencies and organizations;

B. emphasizes the need for prevention, reporting, investiga-
tion, assessment, treatment, and prosecution of elder abuse,
neglect, and exploitation at all levels of government;

C. ensures that sufficient numbers of properly trained per-
sonnel with specialized knowledge are in place to treat, assess,
and provide services related to elder abuse, neglect, and exploi-
tation and carry out the elder protection duties;

D. is sensitive to ethnic and cultural diversity;

E. recognizes the role of mental health, disability, dementia,
substance abuse, medication mismanagement, and family dys-
function problems in increasing and exacerbating elder abuse,
neglect, and exploitation; and

F. balances elders’ right to self-determination with society’s
responsibility to protect elders.

14. The human, social, and economic cost of elder abuse, neglect,
and exploitation is high and includes unnecessary expenditures of
funds from many public programs.

15. The failure to coordinate activities relating to, and com-
prehensively prevent and treat, elder abuse, neglect, and exploi-
tation threatens the future and well-being of millions of elders in
the United States.

16. All elements of society in the United States have a shared re-
sponsibility in responding to a national problem of elder abuse, ne-
glect, and exploitation.

The following are the purposes of the Elder Justice Act:

1. To enhance the social security of the Nation by ensuring ade-
quate public-private infrastructure and resolving to prevent, detect,
treat, understand, intervene in, and where appropriate, aid in the
prosecution of, elder abuse, neglect, and exploitation.

2. To bring a comprehensive approach to preventing and com-
bating elder abuse, neglect, and exploitation, a long invisible prob-
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lem that afflicts the most vulnerable among the aging population
of the United States.

3. To raise the issue of elder abuse, neglect, and exploitation to
national attention, and to create the infrastructure at the Federal,
State and local levels to ensure that individuals and organizations
on the front lines, who are fighting elder abuse, neglect, and exploi-
tation with scarce resource and fragmented systems, have the re-
sources and information needed to carry out their fight.

4. To bring a comprehensive multidisciplinary approach to elder
justice.

5. To set in motion research and data collection to fill gaps in
knowledge about elder abuse, neglect, and exploitation.

6. To supplement the activities of service providers and pro-
grams, to enhance training, and to leverage scarce resources effi-
ciently, in order to ensure that elder justice receives the attention
it deserves as the Nation’s population ages.

7. To recognize and address the role of mental health, disability,
dementia, substance abuse, medication mismanagement, and fam-
ily dysfunction problems in increasing and exacerbating elder
abuse, neglect and exploitation.

8. To create short- and long-term strategic plans for the develop-
ment and coordination of elder justice research, programs, studies,
training, and other efforts nationwide.

9. To promote collaborative efforts and diminish overlap and gaps
in efforts in developing the important field of elder justice.

10. To honor and respect the right of all individuals with dimin-
ished capacity to decision making autonomy, self-determination,
and dignity of choice.

11. To respect the wishes of individuals with diminished capacity
and their family members in providing supportive services and care
plans intended to protect elders from abuse, neglect (including self-
neglect), and exploitation.

SEC. 1911. SHORT TITLE
Present Law
No provision.
Committee Bill

The Committee Bill sets forth the title as the Elder Justice Act
of 2009.

SEC. 1912. DEFINITIONS
Present Law
No provision.
Committee Bill

The Committee Bill would adopt the meaning of any term that
is defined in Section 2011 of the Social Security Act, as the mean-
ing set forth by such section of the Committee Bill.
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SEC. 1913. ELDER JUSTICE
Elder Justice

Present Law
No provision.

Committee Bill

The Committee Bill would amend the Social Security Act (SSA)
by inserting “Elder Justice” to an amended Title XX, that would be
entitled “Block Grants to States for Social Services and Elder Jus-
tice.” The provision would insert a new “Subtitle 1—Block Grants
to States for Social Services” before Section 2001 of the SSA and
add a new “Subtitle 2—Elder Justice.”

Definitions

Present Law

»” « ” &«

Under Present Law “abuse,” “caregiver,” “elder justice,” “exploi-
tation,” “fiduciary,” “long-term care,” “long-term care facility,” “ne-
glect,” “nursing facility,” and “self-neglect” are defined in the Older
Americans Act (OAA), and “sexually violent offense” is defined in

the Violent Crime Control and Enforcement Act.

Committee Bill

The Committee Bill also defines the following terms: abuse, adult
protective services, caregiver, direct care, elder, elder justice, eligi-
ble entity, exploitation, fiduciary, grant, guardianship, Indian tribe,
law enforcement, long-term care, loss of capacity for self-care, long-
term care facility, neglect, nursing facility, self-neglect, serious bod-
ily injury, criminal sexual abuse, social, state legal assistance de-
veloper, and State Long-Term Care Ombudsman.

General Provisions

Present Law

Section 264 of the Health Insurance Portability and Account-
ability Act of 1996 (HIPAA, P.L. 104-191) governs the protection
of individual health privacy.

Committee Bill

The Committee Bill would require the Secretary to ensure the
protection of individual health privacy consistent with the regula-
tions promulgated under section 264(c) of HIPAA and applicable
state and local privacy regulations. It would prohibit the proposed
subtitle from being construed to interfere with or abridge an elder’s
right to practice his or her religion through reliance on prayer
alone for healing when this choice is: (1) expressed, either orally or
in writing, (2) set forth in a living will, health care proxy, or other
advance directive documents, or (3) may be deduced from an elder’s
life history.
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PART I—NATIONAL COORDINATION OF ELDER JUSTICE
ACTIVITIES AND RESEARCH

“Subpart A—Elder Justice Coordinating Council and Advisory
Board on Elder Abuse, Neglect, and Exploitation”

Elder Justice Coordinating Council

Present Law
No provision.

Committee Bill

The provision would establish an Elder Justice Coordinating
Council in the Office of the Secretary composed of the following
members: the Secretary who will chair the Council and the Attor-
ney General. Membership would also include the head of each Fed-
eral department or agency, identified by the Chair, as having ad-
ministrative responsibility or administering programs related to
elder abuse, neglect or exploitation. The Council would be required
to make recommendations to the Secretary regarding coordination
of activities of HHS, the Department of Justice (Dod), and other
relevant Federal, state, local, and private agencies and entities, re-
lating to prevention of elder abuse, neglect, and exploitation and
other crimes against elders. The Council would be required to sub-
mit a report to the appropriate committees of Congress within two
years of enactment and every two years thereafter that describes
its activities and challenges; and makes recommendations for legis-
lation, model laws, and other actions deemed appropriate. The pro-
vision also sets forth requirements for powers of the Council, mem-
bership, meeting requirements, travel expenses, and detail of Fed-
eral government employees to the Council. Section 14 of the Fed-
eral Advisory Committee Act would not apply to the Council.

Advisory Board on Elder Abuse, Neglects and Exploitation

Present Law
No provision.

Committee Bill

The Committee Bill would establish the Advisory Board on Elder
Abuse, Neglect, and Exploitation to create a short- and long-term
multidisciplinary plan for development of the field of elder justice
and make recommendations to the Elder Justice Coordinating
Council. The Board would be composed of 27 members from the
general public appointed by the Secretary to serve for staggered
three-year terms, and must have experience and expertise in pre-
vention of elder abuse, neglect, and exploitation. The Secretary
would be required to publish a notice in the Federal Register solic-
iting nominations for Advisory Board membership. The Advisory
Board would be required to develop collaborative approaches to im-
proving the quality of long-term services and supports and to estab-
lish multidisciplinary panels to address these subjects by exam-
ining relevant research and identifying best practices. Within 18
months of enactment, and annually thereafter, the Board would be
required to prepare and submit to the Elder Justice Coordinating
Council and the appropriate committees of Congress a report con-
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taining information on Federal, state, and local public and private
elder justice activities. The report would also contain recommenda-
tions on programs, research, services, practice, enforcement, and
coordination among entities that carry out elder justice and other
related activities; modifications needed in Federal and state laws,
research, training, and national data collection; and on a multi-
disciplinary strategic plan to guide the field of elder justice. The
provision sets forth requirements relating to powers of the Board,
vacancies, expired terms, election of officers, travel expenses, and
detail of government employees to the Board. Section 14 of the Fed-
eral Advisory Committee Act would not apply to the Council.

Research Protections

Present Law

Subpart A of Part 46 of title VL, Code of Federal Regulations,
known as the Common Rule, that governs most Federally-funded
human subjects research, currently defines the term “legally au-
thorized representative” as “an individual or judicial or other body
authorized under applicable law to consent on behalf of a prospec-
tive subject to the subject’s participation in the procedure(s) in-
volved in the research.” No guidelines are currently in place to as-
sist researchers who work in the areas of elder abuse, neglect, and
exploitation, with issues relating to human subjects research.

Committee Bill

The Committee Bill would define “legally authorized representa-
tive,” for purposes of research under this subpart, to mean, unless
otherwise provided by law, the individual, or judicial or other body
authorized under the applicable law to consent to medical treat-
ment on behalf of another person. It would also require the Sec-
retary to promulgate guidelines to assist researchers working in
the areas of elder abuse, neglect, and exploitation, with issues re-
lating to human subjects protections.

Authorization of Appropriations
Present Law
No provision.

Committee Bill

To carry out the functions under this subpart, the Committee
Bill would authorize to be appropriated $6.5 million for FY2010,
and $7.0 million for each of FYs 2011-2013.

“Subpart B—Elder Abuse, Neglect, Exploitation Forensic Centers”

Establishment and Support of Elder Abuse, Neglect, and
Exploitation Forensic Centers

Present Law
No provision.
Committee Bill

The Committee Bill would require the Secretary, in consultation
with the Attorney General, to award grants to eligible entities to
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establish and operate both stationary and mobile forensic centers
and to develop forensic expertise pertaining to elder abuse, neglect,
and exploitation. With respect to the stationary forensic centers,
the Committee Bill would require the Secretary to make four
grants to higher education institutions with demonstrated expertise
in forensics or commitment to preventing or treating elder abuse,
neglect, or exploitation; and, with respect to mobile forensic cen-
ters, the Committee Bill would require the Secretary to make six
grants to appropriate entities. Funding would be authorized for the
centers to: (1) develop forensic markers that would determine
whether abuse or neglect occurred and whether a crime was com-
mitted, and determine methodologies for how and when interven-
tion should occur; (2) develop forensic expertise with respect to
elder abuse, neglect, and exploitation in order to provide relevant
evaluation, intervention, support and advocacy, case review and
tracking; and (3) in coordination with the Attorney General, use
data made available by grant recipients under this section to de-
velop the capacity of geriatric health care professionals and law en-
forcement to collect forensic evidence, including forensic evidence
relating to a potential determination of elder abuse, neglect, or ex-
ploitation. The provision would authorize to be appropriated $4
million in FY2010, $6 million in FY2011, and $8 million for each
of FYs 2012 and 2013 to carry out these activities.

PART II—PROGRAMS TO PROMOTE ELDER JUSTICE

Enhancement of Long-Term Care

Present Law

The Omnibus Budget and Reconciliation Act of 1987 (OBRA
1987, P.L. 100-203) established Federal minimum statutory re-
quirements that nursing homes must meet in order to receive pay-
ments for providing health care services to Medicare and Medicaid
beneficiaries. These provisions apply to skilled nursing facilities
(SNF) participating in Medicare and nursing facilities (NF) partici-
pating in Medicaid. Often these provisions are identical. OBRA
1987 also established requirements pertaining to the survey and
certification process for determining whether providers meet the re-
quirements for participation, and it included penalties the Sec-
retary and states may impose against noncompliant providers. The
Secretary has promulgated regulations and issued accompanying
guidance on the implementation of the statute. For the purposes of
determining compliance with these requirements, the Secretary
contracts with State survey, licensing, and certification agencies,
often referred to as “state survey agencies,” who then assume over-
sight of those providers participating in Medicare only and those
dually participating in Medicare and Medicaid. The state assumes
responsibility for oversight of those providers participating only in
the Medicaid program.

Medicare and Medicaid law require nursing facilities to meet cer-
tain Federal statutory requirements for the training and com-
petency levels of certified nurse aides (CNAs) working in facilities
that participate in these programs. Present Law and Federal regu-
lation 42 CFR 483.75(e)(2) state that a facility may not use a nurse
aide for more than four months, on a full-time basis, unless the
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nurse aide has completed a Nurse Aide Training and Competency
Evaluation Program (NATCEP) approved by the state, or com-
pleted a competency evaluation exam that meets Federal stand-
ards. Federal regulation 42 CFR 483.152 specifies that a state-ap-
proved nurse aide training program must consist of a minimum of
75 hours of training, which includes at least 16 hours of supervised
practical or clinical training. Some states have chosen to require
additional hours of classroom and clinical training. Under Federal
regulation 42 CFR 483.75, facilities must also complete a perform-
ance review of each CNA at least every 12 months and provide a
minimum of 12 hours of in-service training per year based on the
outcome of these reviews.

Existing health professions education and training programs au-
thorized under Title VII of the Public Health Service Act (PHSA)
provide funding to medical schools and other facilities to promote
community-based and rural practice, primary care, and opportuni-
ties for minorities and disadvantaged students. Title VIII of the
PHSA authorizes a comparable set of programs to promote nursing
education and training. Appropriations authority for most Title VII
and VIII programs has expired, though many of them continue to
receive funding. However, Title VII and VIII PHSA education and
training programs are not specifically directed toward individuals
seeking employment as direct care providers in long-term care fa-
cilities.

Committee Bill

The Committee Bill would require the Secretary to carry out ac-
tivities that provide incentives for individuals to train for, seek,
and maintain employment providing direct care in long-term care
facilities. Specifically, the Secretary would be required to coordi-
nate activities with the Secretary of Labor to provide incentives for
individuals to train for and seek employment as direct care pro-
viders in long-term care facilities. The Secretary would be required
to award grants to long-term care facilities to conduct programs
that offer direct care employees continuing training and varying
levels of certification. Grants would also be used to provide for or
make arrangements with employers to pay bonuses, or other in-
creased compensation or benefits, to employees who obtain certifi-
cation. To receive grant funds, long-term care facilities would sub-
mit applications directly to the Secretary.

The Secretary would also be required to award grants to long-
term care facilities for training and technical assistance to eligible
employees regarding management practices using methods that are
demonstrated to promote retention such as those specified. Long-
term care facilities would submit applications to the Secretary to
qualify for grant funds. The Secretary would be required to develop
accountability measures to ensure that funded activities under this
subsection benefit eligible employees and increase the stability of
the long-term care workforce.

The Secretary would be authorized to make grants to long-term
care facilities (the “Informatics Systems Grant Program”) for speci-
fied activities that would assist such entities in offsetting the costs
related to purchasing, leasing, developing, and implementing
standardized clinical health care informatics systems designed to
improve patient safety and reduce adverse events and health care
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complications resulting from medication errors. Long-term care fa-
cilities would submit applications to the Secretary to qualify for
grant funds. The Secretary would be required to develop account-
ability measures to ensure that funded activities under this sub-
section help improve patient safety and reduce adverse events and
health care complications resulting from medication errors.

Within one year of enactment of the Committee Bill, the Sec-
retary would be required to ensure that the department includes,
as part of the information provided for comparison of nursing facili-
ties on the Federal government’s Nursing Home Compare website
for Medicare beneficiaries, specified information related to the
number of adjudicated instances of criminal violations by a nursing
facility or crimes committed by an employee of a nursing facility.
Within one year of enactment of the Committee Bill, the Secretary
would be required to ensure that the Department, as part of the
information provided for comparison of nursing facilities on the
Federal government’s Nursing Home Compare website, develops
and includes a consumer rights information page, as specified.

The Secretary would be required to develop and adopt uniform
and open electronic standards for the submission of clinical data by
long-term care facilities to the Secretary. Such standards shall in-
clude messaging and nomenclature standards. The standards de-
veloped and adopted must be compatible with standards estab-
lished under part C of Title XI, standards established under sub-
sections (b)(2)(B)(i) and (e)(4) of section 1860D—4 of the Social Secu-
rity Act (SSA), and with general health information technology
standards. Within ten years after the date of the Committee Bill’s
enactment, the Secretary would be required to have procedures in
place to accept the optional electronic submission of clinical data by
long-term care facilities.

The Secretary would be required to promulgate regulations to
carry out: (1) the inclusion of certain crimes on the Nursing Home
Compare website; (2) consumer rights information page on Nursing
Home Compare website; and (3) standards involving clinical data
by long-term care facilities. Such regulations would require a state,
as a condition of the receipt of funds under Part B, to conduct such
data collection and reporting as the Secretary determines nec-
essary. The provision would authorize to be appropriated $20 mil-
lion for FY2010, $17.5 million for FY2011, and $15 million for each
of FYs 2012 and 2013 to carry out these activities.

Adult Protective Service Functions and Grant Program

Present Law

No provision exists in Present Law for state formula grants that
are solely and specifically targeted at providing adult protective
services and carrying out projects to employ workers having case-
loads of elders alone. Provisions related to some functions of adult
protective services are found in Title XX of SSA, the Social Services
Block Grant program (SSBG), administered by the Administration
on Children and Families (ACF), and in the Older Americans Act
(OAA), administered by the Administration on Aging (AoA), both in
HHS, as follows.

Title XX of SSA permanently authorizes SSBG as a “capped” en-
titlement to states to carry out a wide range of social services on
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behalf of various groups. The statute sets out a number of goals for
the use of these funds, including the goal of “preventing or rem-
edying neglect, abuse, or exploitation of children and adults unable
to protect their own interests. . . .” Funds are generally adminis-
tered by state social services or human services agencies (for this
purpose, sometimes referred to as adult protective services offices),
and/or state agencies on aging. No match is required for Title XX
funds, and Federal law does not specify a sub-state allocation for-
mula. In other words, states have complete discretion for the dis-
tribution of funds within their borders.

Title IT of OAA authorizes the HHS Assistant Secretary for
Aging to designate within AoA a person with responsibility for
elder abuse prevention and services to develop objectives, priorities,
policy, and a long-term plan for facilitating the development, imple-
mentation, and improvement of a coordinated, multidisciplinary
elder justice system; providing Federal leadership to support state
efforts in carrying out elder justice programs; establishing Federal
guidelines and disseminating best practices for data collection and
reporting by states; working with states, the DodJ, and other Fed-
eral entities to disseminate data relating to elder abuse, neglect,
and exploitation; conducting research related to elder abuse, ne-
glect, and exploitation; and promoting collaborative efforts and re-
ducing duplicative efforts in the development and carrying out of
elder justice programs at the Federal, state and local levels, among
other things. It is also the Assistant Secretary’s duty, acting
through the person with responsibility for elder abuse prevention
and services, to assist states and other eligible entities under Title
VII to develop strategic plans to better coordinate elder justice ac-
tivities, research, and training (see below).

Title II of the OAA also requires the Assistant Secretary to es-
tablish a National Center on Elder Abuse, administered by the
AoA. The Center is required to, among other things, compile, pub-
lish and disseminate research and training materials on prevention
of elder abuse, neglect, and exploitation; maintain a clearinghouse
on programs showing promise in preventing elder abuse, neglect,
and exploitation; conduct research and demonstration projects that
identify causes and prevention, and treatment; and provide tech-
nical assistance to state agencies and other organizations in plan-
ning and improving prevention programs.

Title III of the OAA authorizes, but does not require, state agen-
cies on aging to conduct various activities related to prevention of
elder abuse, neglect and exploitation. No Federal funds are sepa-
rately appropriated for this purpose under Title III, and states de-
cide how much of their Title III allotments are to be used for pre-
vention activities. In many states, state agencies on aging admin-
ister funds for adult protective services funded under Title XX of
the SSA (described above).

Title VII of the OAA authorizes a program of grants to states to
carry out activities related to prevention of elder abuse, neglect,
and exploitation. Funds are administered by state agencies on
aging. Title VII, Subtitle B, Native American Organization and
Elder Justice Provisions of the OAA, also authorizes a state grant
program to promote comprehensive elder justice systems. The As-
sistant Secretary is authorized to award competitive grants to
states for elder justice systems which are to provide for convenient
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public access to the range of available elder justice information,
programs and services; coordinate the efforts of public health, so-
cial service and law enforcement authorities to identify and dimin-
ish duplication and gaps in the system; and provide a uniform
method for standardization, collection, management, analysis and
reporting data on elder justice issues.

No provision in Present Law specifically authorizes a dedicated
amount of funds for state adult protective service demonstration
programs. However, the OAA authorizes a related demonstration
program, but no specific authorization is specified by law. Section
413 of the OAA, Older Individuals’ Protection from Violence
Projects, requires the Assistant Secretary to award funds to states,
area agencies on aging, nonprofit organizations, or tribal organiza-
tions to carry out a wide range of projects related to protection of
older persons from violence. Funds are to be used to: support local
communities to coordinate activities regarding intervention in and
prevention of abuse, neglect, and exploitation; develop outreach to
assist victims; expand access to family violence and sexual assault
programs as well as mental health services, safety planning, and
other services; and promote research on legal organization and
training impediments to providing services through shelters and
other programs.

Committee Bill

The Committee Bill would require the Secretary to ensure that
HHS: (1) provides authorized funding to state and local adult pro-
tective services offices that investigate reports of elder abuse, ne-
glect, and exploitation of elders; (2) collects and disseminates re-
lated data in coordination with the Department of Justice; (3) de-
velops and disseminates information on best practices regarding,
and provides training on, carrying out adult protective services; (4)
conducts research related to the provision of adult protective serv-
ices; and (5) provides technical assistance to states and other enti-
ties that provide or fund the provision of adult protective services.
To carry out these functions, the provision would authorize to be
appropriated $3 million for FY2010, and $4 million for each of FYs
2011-2013.

The Committee Bill would also provide for grants to improve
Adult Protective Services. Specifically, the Secretary would be re-
quired to award annual grants to enhance adult protective service
programs provided by states and local governments. Distribution of
funds to states would be based on a formula that takes into ac-
count the number of elders (people age 60 or older) residing in a
state relative to the total U.S. population of elders. States would
receive no less than 0.75 percent of the grant program’s annual ap-
propriation. The District of Columbia, Puerto Rico, the U.S. Virgin
Islands, Guam, and American Samoa would receive no less than
0.1 percent of the annual appropriation. In order to comply with
these minimum amount requirements, the Secretary would be re-
quired to make pro rata reductions in amounts to be allotted.

Funds would be authorized to be used only by states and local
governments to provide adult protective services. States receiving
funds would be required to provide these funds to the agency or
unit of state government having legal responsibility for providing
adult protective services in the state. Each state would be required
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to use these funds to supplement and not supplant other Federal,
state, and local public funds expended to provide adult protective
services. Each state would be required to submit a report to the
Secretary on the number of elders served by the grants, as speci-
fied. The provision would authorize to be appropriated $100 million
for each of FYs 2010-2013.

The provision would require the Secretary to establish grants to
states for adult protective service demonstration programs. Funds
may be used by state and local units of government to conduct
demonstration programs that test: training modules developed for
the purpose of detecting or preventing elder abuse; methods to de-
tect or prevent financial exploitation and elder abuse; whether
training on elder abuse forensics enhances the detection of abuse
by employees of state or local government; and other related mat-
ters. States would be required to submit applications to the Sec-
retary. Each state receiving funds would be required to submit a
report on the demonstration to the Secretary, as specified. The pro-
vision would authorize to be appropriated $25 million for each of
FYs 2010-2013 to carry out these activities.

Long-Term Care Ombudsman Program Grants and Training

Present Law

Title VII of the OAA authorizes allotments for vulnerable elder
rights protection activities, including the State Long-Term Care
Ombudsman programs administered by AoA. The purpose of the
programs are to investigate and resolve complaints made by, or on
behalf of, older persons who are residents of long-term care facili-
ties. There are 53 state Long-Term Care Ombudsman programs op-
erating in all 50 States, the District of Columbia, Guam, and Puer-
to Rico, and 569 local programs as of 2007.

Title II of the OAA requires the Assistant Secretary for Aging to
establish the National Long-Term Care Ombudsman Resource Cen-
ter under the Director of the Long-Term Care Ombudsman pro-
gram. The Center is required to, through grants and contracts, con-
duct research, provide training, technical assistance and informa-
tion to support the activities of state and local long-term care om-
budsmen. The Center also assists state long-term care ombudsmen
in the implementation of the State Long-term Care Ombudsman
program.

Committee Bill

The Committee Bill would require the Secretary to award grants
to eligible entities with relevant expertise and experience in abuse
and neglect in long-term care facilities or long-term care ombuds-
man programs to: (1) improve the capacity of state long-term care
ombudsman programs to respond to and resolve abuse and neglect
complaints; (2) conduct pilot programs with state or local long-term
care ombudsman offices; and (3) provide support for such state
Long-Term Care Ombudsman Programs and such pilot programs.
The Committee Bill would authorize to be appropriated $5 million
for FY 2010, $7.5 million for FY 2011, and $10 million for FYs 2012
and 2013. The Committee Bill would also require the Secretary to
establish programs to provide and improve ombudsman training
with respect to elder abuse, neglect, and exploitation for national
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organizations and State Long-Term Care Ombudsman programs.
The Committee Bill would authorize to be appropriated $10 million
for each of FYs 2010-2013.

Provision of Information Regarding, and Evaluation of, Elder
Justice Programs

Present Law
No provision.

Committee Bill

To be eligible to receive a grant under Part B—Programs to Pro-
mote Elder Justice, the Committee Bill would require an applicant
to (1) agree to provide the required information to eligible entities
conducting an evaluation of the activities funded through the
grant; and (2) in the case of an applicant for a grant under the
“Informatics Systems Grant Program,” as established in the Com-
mittee Bill, to provide the Secretary with such information as may
be required by the Secretary. The provision would require the Sec-
retary to reserve a portion of the funds appropriated in each pro-
gram under Part B (no less than two percent) to be used to provide
assistance to eligible entities to conduct validated evaluations of
the effectiveness of the activities funded under that program. To be
eligible to receive these funds, an eligible entity must submit an
application to the Secretary following the timing requirement pre-
scribed by the Secretary including a proposal for the evaluation.
Entities would be required to submit to the Secretary and appro-
priate congressional committees a report containing the results of
the evaluation together with any recommendations deemed appro-
priate. The report would be due by the date specified by the Sec-
retary. These evaluation activities would not apply to the
Informatics Systems Grant Program, instead the Secretary would
be required to conduct an evaluation of the activities funded under
these grants.

Report

Present Law

Section 402 of the Social Security Act (SSA) regarding eligible
states and state plan requirements for Temporary Assistance to
Needy Families (TANF) does not require State agency assistance
with the employment of welfare recipients or recipients of TANF in
long-term care facilities or other occupations related to elder care.

Title XI, Part A of the SSA provides for general provisions re-
lated to various administrative functions established under the Act.
Section 1128A of the SSA specifies conditions for imposing civil
monetary penalties, the process for determining the amount or
50011)9 of a penalty, assessment, or exclusion, and the process for ap-
peal.

No present law exists concerning a National Training Institute
for surveyors or grants to state survey agencies.

No present law exists concerning Federal requirements for man-
datory reporting of elder abuse. Most states mandate certain indi-
viduals who assume the care for older adults, including health care
providers, to report known or suspected cases of elder abuse. How-
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ever, state laws vary as to who is a mandated reporter and who
is encouraged to report incidents of elder/adult abuse. State law
also varies as to whether there are statutory consequences for fail-
ure of mandated reporters to report abuse and with regard to speci-
fying a time frame within which reporters are required to report
suspicion of abuse.

If a long-term care facility that receives Federal funds through
participation in Medicare and/or Medicaid closes, current Federal
laws and regulations provide some guidance on the parties that
need to be notified and the process for relocating residents. If a fa-
cility wants to terminate its status as a Medicare provider (for ex-
ample, due to facility closure), the facility must notify both the
CMS and the public no later than 15 days in advance of the pro-
posed termination date. If a facility wants to terminate its status
as a Medicaid provider, Federal regulations do not specify a time-
frame for notifying Federal or state agencies; however, the facility
is required to notify Medicaid residents at least 30 days before
transferring or discharging them. Facility closure is one cir-
cumstance in which a resident would need to be transferred.

The state Medicaid agency has the primary responsibility for re-
locating Medicaid patients and for ensuring their safe and orderly
transfer from a facility that no longer participates in Medicaid to
a participating facility that meets acceptable standards. CMS has
provided guidance to States concerning relocating patients. Each
State is expected to have a plan that describes the relocation of pa-
tients. Additionally, the notice to residents is to include informa-
tion as to how to contact the state Long-Term Care Ombudsman
established by the OAA.

Medicare and Medicaid law require states to establish and main-
tain a nurse aide registry of all individuals who have satisfactorily
completed a state approved nurse aide training and competency
evaluation program, or a nurse aide competency evaluation pro-
gram. No present law exists concerning a nurse aide registry study.

Committee Bill

The Committee Bill would set forth reporting requirements and
add an option for a state’s TANF plan to assist individuals seeking
employment in long-term care facilities. Not later than October 1,
2013, the Secretary would be required to submit a report to the
Elder Justice Coordinating Council and appropriate congressional
committees, compiling, summarizing, and analyzing state reports
submitted under the Adult Protective Services grant programs and
recommendations for legislative or administrative action. The pro-
vision would also amend Section 402(a)(1)(B) of the SSA to add an
option for a state’s TANF plan to indicate whether the state in-
tends to assist individuals who train for, seek, and maintain em-
ployment providing direct care in a long-term care facility or in
other occupations related to elder care. States that add this option
would be required to provide an overview of such assistance. The
amendment would take effect on January 1, 2010.

The provision would also require the Secretary to enter into a
contract to establish and operate the National Training Institute
for Federal and state surveyors to carry out specified activities that
provide and improve the training of surveyors investigating allega-
tions of abuse, neglect, and misappropriation of property in pro-
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grams and long-term care facilities that receive payments under
Medicare and/or Medicaid. The Committee Bill would authorize to
be appropriated $12 million for each of FYs 2010-2013 to carry out
these activities.

The Secretary would be required to award grants to state survey
agencies that perform surveys of Medicaid and/or Medicare partici-
pating facilities to design and implement complaint investigation
systems, as specified. The Committee Bill would authorize $5 mil-
lion for each of FYs 2010-2013 to carry out these activities.

The Committee Bill would amend Part A of Title XI of the SSA
by adding the following new Section 1150A related to “Reporting to
Law Enforcement of Crimes Occurring in Federally Funded Long-
Term Care Facilities.” It would require the reporting of crimes oc-
curring in Federally funded long-term care facilities that receive at
least $10,000 during the preceding year. The owner or operator of
these facilities would be required to annually notify each individual
who is an owner, operator, employee, manager, agent, or contractor
of a long-term care facility that they are required to report any rea-
sonable suspicion of a crime against any person who is a resident
of or receiving care from the facility. These individuals are referred
to in this section as “covered individuals.” Suspected crimes must
be reported to the Secretary and one or more law enforcement enti-
ties for the political subdivision in which the facility is located.

If the events that cause the suspicion of a crime result in serious
bodily injury, the covered individual must report the suspicion im-
mediately, but not later than two hours after forming the suspicion.
If the events that cause the suspicion do not result in serious bod-
ily injury, the individual must report the suspicion not later than
24 hours after forming the suspicion. If a covered individual does
not report suspicion of a crime within the timeframe described
above, the individual will be subject to a civil money penalty of up
to $200,000, or the Secretary would be required to classify the indi-
vidual as an “excluded individual” (i.e., any employer of the indi-
vidual is unable to receive Federal funds) for a period of not more
than three years.

If a covered individual does not report his/her suspicion of a
crime within the timeframe described above and this violation ex-
acerbates the harm to the victim, or results in harm to another
person, the individual will be subject to a civil money penalty of up
to $300,000, and the Secretary shall classify the individual as an
“excluded individual” (i.e., any employer of the individual is unable
to receive Federal funds) for a period of not more than three years.
If an individual is classified as an “excluded individual,” any entity
that employs that individual will not be eligible to receive Federal
funds. The Secretary would be authorized to take into account the
financial burden on providers with underserved population, as de-
fined, in determining any penalty to be imposed under this section.

A long-term care facility may not retaliate against an employee
for making a report, causing a report to be made, or for taking
steps to make a report. Retaliation includes discharge, demotion,
suspension, threats, harassment, denial of a promotion or other
employment-related benefit, or any other manner of discrimination
against an employee in the terms and conditions of employment be-
cause of lawful acts done by the employee. Long-term care facilities
may also not retaliate against a nurse by filing a complaint or re-
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port with the appropriate State professional disciplinary agency be-
cause of lawful acts done by the nurse. If a long-term care facility
does retaliate, it would be subject to a civil money penalty of up
to $200,000, or the Secretary may exclude it from participation in
any Federal health care program for a period of two years. Each
long-term care facility must post conspicuously, in an appropriate
location, a sign specifying the rights of employees under this sec-
tion, as described.

The Committee Bill would also amend Part A of Title XI of the
SSA to add a new section “Ensuring Safety of Residents when Fed-
erally Funded Long-Term Care Facilities Close.” The new Section
1150B would require the owner or operator of a long-term care fa-
cility (that receives at least $10,000 in Federal funds during the
previous year) to submit to the Secretary and the appropriate State
regulatory agency written notification of an impending closure
within 60 days prior to the closure. In the notice, the owner or op-
erator must include a plan for transfer and adequate relocation of
residents, as specified. Within ten days after the facility closes, the
owner or operator of the facility must submit to the Secretary, and
the appropriate state agency, information on where the residents
were transferred to and when. In the case of a long-term care facil-
ity for which the Secretary has issued a termination notice for the
facility to close by no later than 15 days after issuance of such no-
tice, the Secretary would be required to establish requirements for
the notification, transfer, and adequate relocation of residents with-
in an appropriate timeframe.

Anyone who owns a skilled nursing facility that fails to comply
with the notification of closure and reporting requirements would
be subject to a civil monetary penalty of up to $1 million, exclusion
from participation in the programs under the SSA, and any other
applicable civil monetary penalties and assessments. A civil mone-
tary penalty or assessment will be imposed in the same manner as
a civil monetary penalty, assessment or exclusion under Section
1128A of the SSA (other than subsection (a) and (b) and the second
sentence of subsection (f)).

The Secretary, in consultation with appropriate government
agencies and private sector organizations, would be required to con-
duct a study on establishing a national nurse aide registry that in-
cludes an evaluation, as specified. In conducting the study and pre-
paring the report the Secretary would be required to take into con-
sideration the findings and conclusion of relevant reports and re-
sources, as specified. Not later than 18 months after the date of en-
actment of the Committee Bill, the Secretary would be required to
submit a report to the Elder Justice Coordinating Council and ap-
propriate congressional committees containing the findings and rec-
ommendations of the study. The Committee Bill would require
funding not to exceed $500,000 for this study. It would also require
the appropriate congressional committees to take appropriate ac-
tion based on the recommendations contained in the report. The
Committee Bill would authorize to be appropriated such sums as
may be necessary to carry these activities.
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Subtitle L—Provisions of General Application

SEC. 1921. PROTECTING AMERICANS AND ENSURING TAXPAYER FUNDS
IN GOVERNMENT HEALTH CARE PLANS DO NOT SUPPORT OR FUND
PHYSICIAN-ASSISTED SUICIDE; PROHIBITION AGAINST DISCRIMINA-
TION ON ASSISTED SUICIDE

Present Law

Section 3 of the Assisted Suicide Funding Restriction Act of 1997
(P.L. 105-12) prohibits funds appropriated by Congress to be used
to (1) provide any health care item or service furnished for the pur-
pose of causing, or assisting in causing, the death of any individual,
such as by assisted suicide, euthanasia, or mercy Kkilling; (2) pay for
such an item or service, including payment of expenses relating to
such an item or service; or (3) pay for health benefit coverage that
includes any coverage of such an item or service or of any related
expenses. Nothing in the Act is construed to apply to or to affect
any limitation related to (1) the withholding or withdrawing of
medical treatment or medical care; (2) the withholding or with-
drawing of nutrition or hydration; (3) abortion; or (4) the use of an
item, good, benefit, or service furnished for the purpose of alle-
viating pain or discomfort, even if such use may increase the risk
of death, so long as it is not also furnished for the purpose of caus-
ing, or assisting in causing, death. These funding restrictions apply
to the following programs: Medicare, Medicaid, Title XX Social
Services Block Grant, Maternal and Child Health Block Grant,
Public Health Service Act, Indian Health Care Improvement Act,
Federal Employees Health Benefits Program, Military Health Care
System (including Tricare and CHAMPUS), Veterans Medical Care,
health services for Peace Corps volunteers, and medical services for
Federal prisoners.

With respect to health care items or services, Section 3 of the Act
also prohibits an item or service furnished for the purpose of caus-
ing, or assisting in causing, the death of any individual, such as by
assisted suicide, euthanasia, or mercy killing from being furnished
by or in a health care facility owned or operated by the Federal
government, or by any physician or other individual employed by
the Federal government. This applies to facilities and personnel of
the Military Health Care System, Veterans Medical Care, and the
Public Health Service.

Committee Bill

The provision would prohibit the Federal government, and any
State or local government or health care provider that receives
Federal financial assistance under this Committee Bill (or under an
amendment made by this Committee Bill) or any health plan cre-
ated under this Committee Bill (or under an amendment made by
this Committee Bill) from (1) paying for or reimbursing any health
care entity to provide for any health care item or service furnished
for the purpose of causing, or for the purpose of assisting in caus-
ing, the death of any individual, such as by assisted suicide, eutha-
nasia, or mercy killing and (2) subjecting an individual or institu-
tional health care entity to discrimination on the basis that the en-
tity does not provide any health care item or service furnished for
the purpose of causing, or assisting in causing, the death of any in-
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dividuals, such as by assisted suicide, euthanasia, or mercy killing.
The HHS Office of Civil Rights would be designated to receive com-
plaints of discrimination on this basis.

Nothing in the above would be construed to apply or to affect any
limitation relating to (1) the withholding or withdrawing of medical
treatment or medical care; (2) the withholding or withdrawing of
nutrition or hydration; (3) abortion; or (4) the use of an item, good,
benefit, or service furnished for the purpose of alleviating pain or
discomfort, even if such use may increase the risk of death, so long
as it is not also furnished for the purpose of causing, or assisting
in causing, death.

SEC. 1922. PROTECTION OF ACCESS TO QUALITY HEALTH CARE
THROUGH THE DEPARTMENT OF VETERANS AFFAIRS AND THE DE-
PARTMENT OF DEFENSE

Present Law

No comparable provision. In general, eligibility for health care
services provided by the Department of Veterans Affairs (VA) is
based primarily on veteran’s status, disability resulting from mili-
tary service, and income. Veterans generally must enroll in the VA
health care system to receive inpatient and outpatient medical
care. VA provides this care through its network of medical centers,
nursing homes, and community-based outpatient clinics (CBOCs).
Under certain circumstances, VA also pays for care provided to vet-
erans by independent providers and practitioners on a fee basis. El-
igible dependents of veterans receive inpatient and outpatient care
in the private sector under the Civilian Health and Medical Pro-
gram of the Department of Veterans Affairs (CHAMPVA).

The Department of Defense (DOD) health care system and its
health plan known as “TRICARE,” offers benefits to active duty
personnel and other beneficiaries, including dependents of active
duty personnel, military retirees, and dependents of retirees.
TRICARE has four main benefit plans including a health mainte-
nance organization option (TRICARE Prime), a preferred provider
option (TRICARE Extra), a fee-for-service option (TRICARE Stand-
ard), and a Medicare wrap-around option (TRICARE for Life) for
Medicare-eligible retirees. Options available to beneficiaries vary
by the beneficiary’s duty status and location. The DOD health sys-
tem provides health care services through either its own medical
treatment facilities, as space is available, or, through private
health care providers.

Committee Bill

The Committee Bill stipulates that nothing in the bill shall pro-
hibit or penalize veterans, eligible military health care bene-
ficiaries, or their eligible family members from receiving timely ac-
cess to quality health care from a VA or DOD medical treatment
facility or a contracted health care provider (TRICARE or
TRICARE for Life).

SEC. 1923. CONTINUED APPLICATION OF ANTITRUST LAW

Present Law

Current policy is that absent the provision of a specific antitrust
exemption, one is generally not implied. Thus, the antitrust laws
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are generally assumed to apply to any market participant’s behav-
ior.

Committee Bill

The section makes clear that no provision in the Act “shall be
construed to modify, impair, or supersede the operation of any of
the antitrust laws.” “Antitrust laws” are defined as those laws set
out in subsection (a) of the first section of the Clayton Act (15
U.S.C. §12(a), i.e., the Sherman Act (15 U.S.C. §§ 1-7, the Wilson
Tariff Act (15 U.S.C. §§8-11), and the Clayton Act itself (15 U.S.C.
§§12-27)); and also includes section 5 of the Federal Trade Com-
mission Act (15 U.S.C. §45) to the extent that it applies to “unfair
methods of competition.”

TITLE II—PROMOTING DISEASE PREVENTION AND WELLNESS

Subtitle A—Medicare

SEC. 2001. COVERAGE OF ANNUAL WELLNESS VISIT PROVIDING A
PERSONALIZED PREVENTION PLAN

Present Law

In addition to a number of specific preventive services enumer-
ated in law, Medicare covers a one-time initial preventive physical
examination (IPPE), with no deductible. The IPPE is reimbursable
only if provided within one year of Medicare Part B enrollment.
Medicare does not otherwise cover periodic routine health examina-
tions.

The United States Preventive Services Task Force (USPSTF), ad-
ministered by the Health and Human Services Agency for
Healthcare Research and Quality (AHRQ), is an independent panel
of private-sector experts in primary care and prevention that as-
sesses scientific evidence of the effectiveness of clinical preventive
services, including screening, counseling, and preventive medica-
tions. It provides evidence-based recommendations for the use of
preventive services, which may vary depending on age, gender, and
risk factors for disease, among other considerations. Services are
given a rating of A, B, C, D or I. Services rated A or B are rec-
ommended. For services rated C, USPSTF makes no recommenda-
tion for or against their routine use. For services rated D, USPSTF
recommends against routinely providing the service to asymp-
tomatic patients, based on evidence that the service is not bene-
ficial and may be harmful. Finally, services rated I are deemed to
have insufficient evidence to recommend for or against their rou-
tine use.

Committee Bill

Beginning in 2011, Medicare would cover an annual wellness
visit and personalized prevention plan services. Such services
would include a comprehensive health risk assessment, to be com-
pleted prior to or as part of a visit with a health professional.
Health professionals authorized to conduct such a visit would be
physicians, physician assistants, nurse practitioners, clinical nurse
specialists, certified registered nurse anesthetists, certified nurse-
midwives, clinical social workers, clinical psychologists, other med-
ical professionals (including health educators, registered dietitians,
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or nutrition professionals), or a team of medical professionals, as
determined appropriate by the Secretary, under the supervision of
a physician.

The personalized prevention plan would take into account the
findings of the health risk assessment and include the following re-
quired elements: review and update of medical and family history;
a five- to ten-year screening schedule and referral for services rec-
ommended by USPSTF; a list of identified risk factors and condi-
tions and a strategy to address them; a list of all medications cur-
rently prescribed and all providers regularly involved in the pa-
tient’s care; health advice and referral to education and preventive
counseling or community-based interventions to address modifiable
risk factors such as weight, physical activity, smoking, and nutri-
tion; measurement of height, weight, body mass index (or waist cir-
cumference, if appropriate), and blood pressure; and other elements
determined appropriate by the Secretary. Optional elements could
include review or referral for testing and treatment of possible
chronic conditions, a cognitive impairment assessment, and admin-
istration of or referral for appropriate Medicare-covered immuniza-
tions and screening tests, among others.

Within one year of enactment, the Secretary would be required
to publish guidelines for health risk assessments and a health risk
assessment model. Guidelines would identify chronic diseases,
modifiable risk factors, and urgent health needs. The assessment
could be provided through an interactive telephonic or web-based
program, during an encounter with a health professional, or
through other means established by the Secretary. The Secretary
would be required to set standards for the electronic tools that
could be used to deliver the assessment, take steps to make bene-
ficiaries and providers aware of the need to conduct such assess-
ment prior to or in conjunction with receipt of the personalized pre-
vention plan service; and encourage the use of appropriate health
information technology in carrying out these activities.

All enrolled beneficiaries would be eligible for the wellness visit
once every year. No co-payment or deductible would apply. The
Secretary would be required to issue guidance regarding the fre-
quency at which specific elements of the plan must be furnished.
During the first year of Part B enrollment, beneficiaries could re-
ceive either the IPPE or the personalized prevention plan service,
but not both. All required and optional plan elements must be cov-
ered for the first personalized prevention plan visit.

The amendments made by this section would apply to services
furnished on or after January 1, 2011.

SEC. 2002. REMOVAL OF BARRIERS TO PREVENTIVE SERVICES

Present Law

In general, Medicare authorizes the Secretary to cover services
for the diagnosis and treatment of illness, while coverage of preven-
tive services has generally required legislation. Section 1861 of the
Social Security Act requires coverage of a number of specified pre-
ventive services under Medicare Part B, but there is no definition
of preventive services in the law that refers to them collectively.
The Social Security Act outlines specific coverage criteria for many
preventive services, including factors such as the types of
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screenings covered and the age or risk profiles to which a service
applies. Also, in section 101 of the Medicare Improvements for Pa-
tients and Providers Act of 2008 (MIPPA, P.L. 110-275), Congress
provided administrative authority for the Secretary to add coverage
of additional preventive services, if, among other things, such a
service is recommended with a grade of A or B by the USPSTF.
Under Present Law, beneficiaries would not be required to make a
co-payment for any additional preventive service covered under this
new authority, but the deductible would apply.

Section 1833(a) of the Social Security Act establishes coinsurance
for the beneficiary, generally requiring Medicare to cover 80 per-
cent of the costs of covered services under Part B, with specified
exceptions. Section 1833(b) establishes an annual deductible for
which the beneficiary is responsible. These sections have been
amended over the years to waive coinsurance and/or the deductible
for many, but not all, covered preventive services.

Committee Bill

The Committee Bill would amend section 1861 of the Social Secu-
rity Act to define preventive services covered by Medicare to mean
a specified list of currently covered services, excluding an electro-
cardiogram, and including colorectal cancer screening services re-
gardless of the code applied. The list would also include the IPPE,
and the personalized prevention plan services that would be cov-
ered pursuant to section 2001 of the Committee Bill. This provision
would also clarify the definition of additional preventive services
that could be added pursuant to the Secretary’s authority. Cov-
erage would continue to be subject to all criteria that apply to each
listed preventive service under Present Law.

The Committee Bill would amend section 1833(a) of the Social
Security Act to waive beneficiary coinsurance requirements for
most preventive services, requiring Medicare to cover 100 percent
of the costs. Services for which no coinsurance would be required
are the IPPE, personalized prevention plan services, any additional
preventive service covered under the Secretary’s administrative au-
thority, and any currently covered preventive service (including
medical nutrition therapy and excluding electrocardiograms) if it is
recommended with a grade of A or B by the USPSTF. The sub-
section would make conforming amendments to clarify that the
above waivers of coinsurance would apply when such services were
furnished by hospital outpatient departments.

The Committee Bill would generally waive the application of the
deductible for the same types of preventive services for which coin-
surance would be waived. The deductible waiver would apply to
colorectal cancer screening services even if, as noted above, diag-
nostic or treatment services were furnished in connection with the
screening. This provision would not, however, waive the application
of the deductible to any additional preventive service covered under
the Secretary’s administrative authority.

The amendments made by this section would apply to services
furnished on or after January 1, 2011.
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SEC. 2003. EVIDENCE-BASED COVERAGE OF PREVENTIVE SERVICES

Present Law

Although the Secretary has the authority to add additional pre-
ventive services if, among other things, the USPSTF recommends
such services, the Secretary is not authorized to modify any statu-
tory criteria for the coverage of currently authorized preventive
services. Such criteria do not always comport with current USPSTF
recommendations regarding the use of these services.

Committee Bill

The Committee Bill would authorize the Secretary to modify the
coverage of any currently covered preventive service (including
services included in the IPPE, but not the IPPE itself), to the ex-
tent that the modification is consistent with USPSTF recommenda-
tions. The Committee Bill would also prohibit payment for any cur-
rently covered preventive service rated D by the USPSTF. The en-
hanced authority and the prohibition would not apply to services
furnished for the purposes of diagnosis or treatment. The Com-
mittee Bill would appropriate $15 million from the Treasury to the
Centers for Medicare & Medicaid Services (CMS) for FY2010, to re-
main available until expended, for a provider and beneficiary out-
reach program regarding covered preventive services. The Sec-
retary would be authorized to use up to $1 million of these funds
to study and report to Congress certain aspects of preventive serv-
ices coverage under Medicare.

The Committee Bill would also appropriate $2 million for a Gov-
ernment Accountability Office (GAO) study of the utilization of and
payment for Medicare covered preventive services, the use of
health information technology in coordinating such services, and
whether there are barriers to the utilization of such services.

SEC. 2004. GAO STUDY AND REPORT ON MEDICARE BENEFICIARY
ACCESS TO VACCINES

Present Law

Medicare coverage and administration of vaccines is established
in statute. Section 1861(s) of the Social Security Act provides Medi-
care Part B coverage and administration of three vaccines: influ-
enza, pneumococcal, and for individuals at increased risk, hepatitis
B. The Medicare Modernization Act of 2003 (MMA, P.L. 108-173)
provided coverage and administration of any other vaccine that is
approved by the Food and Drug Administration under Part D
(when prescribed by a physician).

Committee Bill

The Committee Bill would require a GAO study and report to
Congress on coverage of vaccines under Medicare Part D and the
impact on access to those vaccines. The Committee Bill would ap-
propriate from the Treasury $1 million for FY2010 for this study.

SEC. 2005. INCENTIVES FOR HEALTHY LIFESTYLES

Present Law
No provision.
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Committee Bill

The Committee Bill would require the Secretary to conduct a
Medicare demonstration project to test programs that provide in-
centives to reduce the risk of avoidable health problems associated
with lifestyle choices, including smoking, exercise, and diet. Prior
to establishing the initiative, the Secretary would review evidence
concerning healthy lifestyle programs and provide incentives to in-
dividuals for participating in such programs. The Secretary would
be required to select not more than 10 project sites, according to
specific criteria; to conduct the project for an initial period of three
years, beginning not later than July 1, 2010; and to continue for
an additional two years any program or program component that
is determined to be effective. The project would include evidence-
based approaches for tobacco cessation; management of weight,
cholesterol, and blood pressure; diabetes prevention or manage-
ment; falls prevention; and other effective approaches as deter-
mined by the Secretary.

Each participating site would be required to monitor participa-
tion, validate changes in health risks and outcomes, and establish
standards and health status targets among participating bene-
ficiaries. The Secretary would be required to submit an interim re-
port to Congress by January 1, 2014, that includes a preliminary
evaluation of the project (including an independent evaluation of
any impact on utilization of health services and costs to the Medi-
care program) and any programs or parts of the project that are de-
termined to be effective that will be authorized to continue for an-
other two years. The Secretary would be required to submit a final
report on the program to Congress by January 1, 2016, including
any recommendations for legislative and administrative action.

Any incentives provided to a participating Medicare beneficiary
could not be taken into account in determining the beneficiary’s eli-
gibility for, or amount of benefits under, any Federal program.

To carry out this program, the Committee Bill would appropriate
from the Treasury to CMS $15 million for each of six fiscal years
2010 through 2015. Funds would remain available until expended.
Of these amounts, $5 million would be available for the required
evaluations.

Subtitle B—Medicaid

SEC. 2101. IMPROVING ACCESS TO PREVENTIVE SERVICES FOR ELIGIBLE
ADULTS

Present Law

The United States Preventive Services Task Force (USPSTF), ad-
ministered by the Health and Human Services Agency for
Healthcare Research and Quality (AHRQ), is an independent panel
of private-sector experts in primary care and prevention that as-
sesses scientific evidence of the effectiveness of clinical preventive
services, including screening, counseling, and preventive medica-
tions. It provides evidence-based recommendations for the use of
preventive services, which may vary depending on age, gender, and
risk factors for disease, among other considerations. Services are
given a rating of A, B, C, D or 1. Services rated A or B are rec-
ommended. For services rated C, USPSTF makes no recommenda-
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tion for or against their routine use. For services rated D, USPSTF
recommends against routinely providing the service to asymp-
tomatic patients, based on evidence that the service is not bene-
ficial and may be harmful. Finally, services rated I are deemed to
have insufficient evidence to recommend for or against their rou-
tine use.

Under Medicaid, states are required to cover a package of well-
child and preventive service benefits for the majority of eligible
children under the age of 21, called the early and periodic screen-
ing, diagnostic, and treatment (EPSDT) services. For eligible bene-
ficiaries including adults, states are required to cover family plan-
ning services and supplies, and certain pregnancy-associated serv-
ices, including prenatal, delivery and postpartum care. Otherwise,
state coverage of screening and preventive services for eligible
adults is optional.

With some exceptions, premiums and enrollment fees are gen-
erally prohibited under traditional Medicaid. When premiums and
enrollment fees are applicable, nominal amounts for such charges
range from roughly $1 to $19 per month, depending on family in-
come. States are also allowed to establish nominal service-related
cost-sharing requirements, which generally range from $0.50 to $3,
depending on the cost of the service provided.

The Deficit Reduction Act of 2005 (DRA, P.L. 109-171) gave
states an option to apply higher premium and cost-sharing obliga-
tions to certain Medicaid beneficiaries. As with traditional Med-
icaid, specific groups (e.g., some children, pregnant women, and in-
dividuals with special needs) are exempt from the DRA premium
provisions. Likewise, specific services and groups (e.g., some chil-
dren, pregnant women for pregnancy-related services, individuals
receiving hospice care, and residents of certain institutions) are ex-
empt from service-related cost-sharing under both traditional Med-
icaid and the DRA.

Committee Bill

The current state option to provide other diagnostic, screening,
preventive, and rehabilitation services would be expanded to in-
clude: (1) any clinical preventive service assigned a grade of A or
B by the USPSTF and (2) with respect to adults, immunizations
recommended by the Advisory Committee on Immunization Prac-
tices (ACIP) and their administration. States that elect to cover
these additional services and vaccines, and also prohibit cost-shar-
ing for such services and vaccines, would receive an increased Fed-
eral medical assistance percentage (FMAP) of one percentage point
for these services, and for counseling and pharmacotherapy for ces-
sation of tobacco use by pregnant women (described below). The ef-
fective date for this provision would be January 1, 2013.

SEC. 2102. COVERAGE OF COMPREHENSIVE TOBACCO CESSATION
SERVICES FOR PREGNANT WOMEN

Present Law

Under the optional Medicaid prescription drug benefit, states are
permitted to exclude coverage of 11 drug classes, including barbitu-
rates, benzodiazepine, and smoking cessation products. Medicaid
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programs may cover tobacco cessation counseling services for preg-
nant women.

With some exceptions, premiums and enrollment fees are gen-
erally prohibited under traditional Medicaid. When premiums and
enrollment fees are applicable, nominal amounts for such charges
range from roughly $1 to $19 per month, depending on family in-
come. States are also allowed to establish nominal service-related
cost-sharing requirements, which generally range from $0.50 to $3,
depending on the cost of the service provided.

The Deficit Reduction Act of 2005 (DRA, P.L. 109-171) gave
states an option to apply higher premium and cost-sharing obliga-
tions to certain Medicaid beneficiaries. As with traditional Med-
icaid, specific groups (e.g., some children, pregnant women, and in-
dividuals with special needs) are exempt from the DRA premium
provisions. Likewise, specific services and groups (e.g., some chil-
dren, pregnant women for pregnancy-related services, individuals
receiving hospice care, and residents of certain institutions) are ex-
empt from service-related cost-sharing under both traditional Med-
icaid and the DRA.

Committee Bill

States would be required to provide Medicaid coverage for coun-
seling and pharmacotherapy to pregnant women for cessation of to-
bacco use. Such services would include diagnostic, therapy and
counseling services, and pharmacotherapy (including the coverage
of prescription and nonprescription tobacco cessation agents ap-
proved by the Food and Drug Administration) for cessation of to-
bacco use by pregnant women. These services would be limited to
those recommended for pregnant women in “Treating Tobacco Use
and Dependence” (published by the Public Health Service in May
2008, or any subsequent modification of such Guideline), and other
services that the Secretary recognizes to be effective for cessation
of tobacco use by pregnant women. These services would exclude
coverage for drugs or biologics that are not otherwise covered under
Medicaid.

With respect to the prescription drug benefit under Medicaid,
states would continue to be allowed to exclude coverage of agents
used to promote smoking cessation, except in the case of pregnant
women, in accordance with this provision as described above.

Finally, the Committee Bill would prohibit cost-sharing under
traditional Medicaid for counseling and pharmacotherapy provided
to pregnant women for cessation of tobacco use, as well as for cov-
ered outpatient prescription and non-prescription drugs used by
pregnant women to promote tobacco cessation. With respect to the
DRA cost-sharing option, the provision would also prohibit cost-
sharing for counseling and pharmacotherapy provided to pregnant
women for cessation of tobacco use.

These provisions would take effect on October 1, 2010.

SEC. 2103. INCENTIVES FOR HEALTHY LIFESTYLES

Present Law
No provision.
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Committee Bill

The Secretary of HHS would award grants to states to provide
incentives for Medicaid beneficiaries to participate in programs pro-
viding incentives for healthy lifestyles. These programs must be
comprehensive and uniquely suited to address the needs of Med-
icaid-eligible beneficiaries and must have demonstrated success in
helping individuals lower or control cholesterol and/or blood pres-
sure, lose weight, quit smoking and/or manage or prevent diabetes,
and may address co-morbidities, such as depression, associated
with these conditions. The purpose of this initiative is to test ap-
proaches that may encourage behavior modification and determine
scalable solutions.

The Committee Bill authorizes $100 million in funding for these
grants during a five-year period. The Secretary shall award grants
beginning on January 1, 2011 or when the Secretary develops pro-
gram criteria, whichever comes first. These criteria will be devel-
oped using relevant evidence-based research including the Guide to
Community Preventive Services, the Guide to Clinical Preventive
Services, and the National Registry of Evidence-Based Programs
and Practices. State initiatives shall last at least 3 years and must
be carried out during the five-year authorization period.

In order to carry out this initiative the Secretary may waive
Medicaid requirements related to statewideness and comparability.

The Secretary would set targets for measuring health status im-
provements. After the Secretary develops criteria and institutes an
outreach and education campaign to make states aware of the
grants, states could design a proposal and apply for such funds to
provide incentives to Medicaid enrollees who successfully complete
healthy lifestyle programs. States are permitted to collaborate with
community-based programs, non-profit organizations, providers,
and faith-based groups, among others. The state is required to es-
tablish a system to monitor beneficiary participation and validate
health outcomes, establish standards and health status targets for
participants, evaluate the effectiveness of the program and provide
the Secretary with these evaluations, report to the Secretary on
processes that have been developed and lessons learned, and report
on preventive services as part of reporting on quality measures of
Medicaid managed care programs. A state awarded a grant shall
submit semi-annual reports including information on the specific
use of the funds, an assessment of program implementation, an as-
sessment of quality improvements, and an estimate of the cost sav-
ings resulting from such program.

The Committee Bill provides for an independent assessment of
the initiatives as well. An initial report shall be submitted to Con-
gress by the Secretary no later than January 1, 2014. This initial
report shall include an interim evaluation based on information
provided by the states and a recommendation regarding whether
funding for expanding or extending the initiatives should continue
beyond January 1, 2016. A final report would be submitted not
later than July 1, 2016 that would include the independent assess-
ment together with recommendations for appropriate legislative
and administrative actions.

Any incentives received by a beneficiary shall not be taken into
account for the purpose of determining eligibility for, or the amount
of benefits under, any program funded with Federal funds.
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SEC. 2104. STATE OPTION TO PROVIDE HEALTH HOMES FOR ENROLLEES
WITH CHRONIC CONDITIONS

Present Law
No provision.

Committee Bill

Beginning January 1, 2011, the Committee Bill would establish
a new Medicaid state plan option under which Medicaid enrollees
with: (1) at least two chronic conditions or (2) one chronic condition
and at risk of having a second chronic condition (including a seri-
ous and persistent mental health condition), could designate a pro-
vider as a health home. Qualifying health home providers, includ-
ing providers that work in teams of health care professionals,
would provide: comprehensive, timely, and high-quality care man-
agement; care coordination and health promotion; transitional care,
including appropriate follow-up from inpatient to other settings;
patient and family support; referral to community and social sup-
port services, if relevant; and use of health information technology
to link services, as feasible and appropriate.

Health home providers would include physicians, clinical practice
or clinical group practices, rural clinics, community health centers,
community mental health centers, home health agencies, or other
entities or providers (including pediatricians and obstetricians) ap-
proved by the Secretary. They would be required to meet certain
standards established by the Secretary and to demonstrate that
they have the systems and infrastructure in place to provide health
home services. Teams of health care professionals would include
physicians and other professionals, such as a nurse care coordi-
nator, nutritionist, social worker, behavioral health professional, or
any professional deemed appropriate by the state. Such teams
could be free-standing, virtual, or based at a hospital, community
health clinic, clinical practice, clinical group practice, or academic
health center, as deemed appropriate by the state and approved by
the Secretary.

States would be required to make Medicaid payments to each
provider, or to the team of health home professionals, for the
health home services it provides to each eligible participant. The
state would be required to specify the methodology it would use to
pay health home providers in its state plan amendment. Such
methodologies would be required to result in sufficient payments to
enlist enough providers in a geographic area, and be consistent
with efficiency, economy, and quality of care, among other require-
ments. Methodologies could also be tiered to reflect the severity or
number of each individual’s chronic conditions, and the specific ca-
pabilities of the provider or team. Methodologies would not be lim-
ited to a per-member per-month payment.

States would be reimbursed by the Federal government at an en-
hanced FMAP rate of 90 percent for these payments for the first
eight fiscal quarters that the state plan amendments would be in
effect. In addition, the Secretary would award planning grants to
states, the total of which could not exceed $25 million, to develop
state plan amendments for health home services. States must also
contribute its state’s share for each fiscal year for which the grant
is awarded.
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States would be required to mandate Medicaid-participating hos-
pitals to establish procedures for referring any eligible individual
with chronic conditions who seeks or needs treatment in a hospital
emergency department to designated providers. As appropriate,
states would also be required to consult and coordinate with the
Substance Abuse and Mental Health Services Administration in
addressing the prevention and treatment of mental illness and sub-
stance abuse among eligible individuals with chronic conditions.

The state plan amendment would include methodology for track-
ing avoidable hospital readmissions and calculating savings that
result from improved chronic care coordination and management.
It would also include a proposal for the use of health information
technology in providing these Medicaid-covered health home serv-
ices and in improving service delivery and coordination across the
care continuum.

Designated providers would be required to report to the state on
all applicable measures, in accordance with requirements specified
by the Secretary, to determine the quality of such services. When
appropriate and feasible, a designated provider would be required
to use health information technology to provide the state with such
information.

The Secretary would be allowed to establish higher levels of eligi-
bility in regards to the number or severity of chronic or mental
health conditions. Chronic conditions would include, a mental
health condition, substance abuse, asthma, diabetes, heart disease,
and being overweight, as evidenced by a body mass index (BMI)
over 25.

No later than January 1, 2013, the Secretary would be required
to enter into a contract with an independent entity or organization
to conduct an evaluation and assessment of the states that have
elected the option to provide coordinated care through a health
home for Medicaid beneficiaries with chronic conditions to deter-
mine its effect on reducing hospital readmissions, emergency room
visits, and admissions to skilled nursing facilities. The Secretary
would be required to report to Congress on this evaluation and as-
sessment no later than January 1, 2017.

No later than January 1, 2014, the Secretary would be required
to survey states and report to Congress on the nature, extent, and
use of this option, particularly as it pertains to hospital admission
rates, chronic disease management, and coordination of care for in-
dividuals with chronic conditions, among others. States would be
required to report to the Secretary, as necessary, on processes that
have been developed and lessons learned.

SEC. 2105. FUNDING FOR CHILDHOOD OBESITY DEMONSTRATION
PROJECT

Present Law

The Children’s Health Insurance Program Reauthorization Act of
2009 (CHIPRA, P.L. 111-3) included several provisions designed to
improve the quality of care under Medicaid and CHIP. Among
other quality initiatives this law directed the Secretary to initiate
a demonstration project to develop a comprehensive and systematic
model for reducing childhood obesity. Twenty-five million dollars
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was authorized to be appropriated over fiscal years 2009 through
2013.

Committee Bill

The Committee Bill authorizes and appropriates $25 million for
the childhood obesity demonstration project and adjusts the dem-
onstration time period to fiscal years 2010 through 2014.

SEC. 2106. PUBLIC AWARENESS OF PREVENTIVE AND OBESITY-RELATED
SERVICES

Present Law
No provision.

Committee Bill

This Committee Bill would require the Secretary to provide guid-
ance and relevant information to states and health care providers
regarding preventive and obesity-related services that are available
to Medicaid enrollees, including obesity screening and counseling
for children and adults. Each state would be required to design a
public awareness campaign to educate Medicaid enrollees regard-
ing availability and coverage of such services. The Secretary would
be required to report to Congress on these efforts, beginning on
January 1, 2011, and every three years thereafter, through Janu-
ary 1, 2017.

TITLE ITI—IMPROVING THE QUALITY AND EFFICIENCY OF HEALTH
CARE

Subtitle A—Transforming the Health Care Delivery System

PART I—LINKING PAYMENT TO QUALITY OUTCOMES
UNDER THE MEDICARE SYSTEM

SEC. 3001. HOSPITAL VALUE-BASED PURCHASING PROGRAM

Present Law

As required by the Medicare Prescription Drug, Improvement
and Modernization Act (MMA, P.L. 108-173), since FY2005, acute
care hospitals that submit required quality data have received
higher payments than those hospitals that do not submit such in-
formation under Medicare’s Reporting Hospital Quality Data for
Annual Payment Update (RHQDAPU) program (often referred to
as the hospital pay-for-reporting program or P4R program). As sub-
sequently modified by Section 5001(a) of the Deficit Reduction Act
of 2005 (DRA, P.L. 109-171), beginning in FY2007, hospitals were
required to submit data for an expanded set of quality measures
to participate in the RHQDAPU program, and nonparticipating
hospitals received a reduction of 2.0 percentage points in their
Medicare annual update for that fiscal year.

The Secretary has the authority to expand the set of measures
that are included in the RHQDAPU program. Specifically, the Sec-
retary can add other measures that reflect consensus among af-
fected parties and, to the extent feasible and practicable, can in-
clude measures set forth by one or more national consensus build-
ing entities. The Secretary may replace any measures or indicators
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in appropriate cases, such as where all hospitals are effectively in
compliance or the measures or indicators have been subsequently
shown not to represent the best clinical practice.

Currently, there are 44 quality measures collected in the
RHAQDPU program that impact the FY2010 payment update. In
some cases, the Centers for Medicare and Medicaid Services (CMS)
gathers quality information by abstracting claims data. In these in-
stances, hospitals are not required to report data on these specific
measures since the information is collected directly by CMS. Today,
the RHAQDPU program collects quality data on the following con-
ditions: acute myocardial infarction (AMI); heart failure; pneu-
monia; and surgical care improvement. The program also collects
information on 30-day mortality rates for AMI, heart failure and
pneumonia patients; readmission rates for heart failure, AMI, and
pneumonia; a nursing sensitive measure; several Agency for Health
Care Research and Quality (AHRQ) Patient Safety and Inpatient
Quality Indicators; a indicator for participation in the cardiac sur-
gery data base; and patients’ experience of care through the Hos-
pital Consumer Assessment of Healthcare Providers and Systems
(HCAHPS) survey.

Procedures for making reported quality data available to the
public must be established and hospitals must be granted the op-
portunity to review quality data prior to such information being
made public. The required quality measures of process, structure,
outcome, patients’ perspectives on care, efficiency, and costs of care
that relate to services furnished in inpatient settings in hospitals
must be reported on the Internet website of CMS. Currently, indi-
vidual hospital performance on specific quality measures and on
certain conditions is available on Hospital Compare available on
the CMS website.

DRA also required the Secretary to formulate and report on a
plan to implement a value-based purchasing program for payments
under the Medicare program for acute care hospitals (also referred
to as IPPS or subsection (d) hospitals) beginning with FY2009. On
November 17, 2007, CMS responded to this mandate by releasing
the report, “Report to Congress: Plan to Implement a Medicare
Hospital Value-Based Purchasing Program.” This report rec-
ommends expanding the RQHDAPU program in order to finan-
cially reward hospitals differentially for performance, rather than
for simply reporting quality data. Public reporting of performance
would be a key component, as well.

As of 2008, nearly 95 percent of the acute care hospitals success-
fully participated in the RHAQDPU program, which means that
the majority of the hospitals paid under Medicare’s inpatient pro-
spective payment system (IPPS) complied with the quality data re-
porting requirements and were not subject to payment penalties
that would have occurred in the case of not meeting the reporting
requirements.

Committee Bill

Starting for discharges on October 1, 2012, the Secretary would
establish a hospital value-based purchasing (VBP) program in
Medicare to provide incentive payments to acute care hospitals (re-
ferred to as subsection (d) hospitals) that meet established perform-
ance standards for the performance period in a fiscal year. The first
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year of the program would be a data collection/performance base-
line year. Beginning in FY2013, hospital payments would be ad-
justed based on performance under the VBP program. Certain hos-
pitals would be excluded from the VBP program, including those
that fail to report quality measures under the RHQDAPU program,;
those that have been cited by the Secretary for deficiencies that
posed immediate jeopardy to the health or safety of patients during
the performance period; and hospitals for which a minimum num-
ber of patients with conditions related to the quality measures or
a minimum number of quality measures do not apply. The Sec-
retary would conduct an independent analysis to determine the
standard to determine these minimum numbers.

The Secretary would select measures for the hospital VBP pro-
gram from those used in the RHQDAPU program. In FY2013, the
measures would cover at least the following five conditions: heart
attack (AMI); heart failure; pneumonia; surgeries (as measured by
the Surgical Care Improvement Project); patient perception of care;
and healthcare-associated infections (as measured by the preven-
tion metrics and targets established by the HHS Action Plan to
Prevent Healthcare-Associated Infections or any successor plan
issued by the Department of Health and Human Services plan).
For VBP payments for discharges occurring during FY2014 and
subsequently, the Secretary would ensure that measures would in-
clude efficiency measures. Such measures would include Medicare
spending per beneficiary adjusted by factors including age, sex,
race, severity of illness and other appropriate factors.

The Secretary would not select a measure for the VBP program
for a performance period in a fiscal year unless it has been in-
cluded the RQHDAPU program and included on the Hospital Com-
pare Internet website for at least 1 year prior to the beginning of
the performance period. The measures would not apply to a hos-
pital if it does not furnish services appropriate to the measure. The
Secretary would have the same authority to replace a measure if
it is found that all hospitals are effectively in compliance with the
measure or if the measure no longer represents a best practice as
in the RQHDAPU program.

The Secretary would establish performance standards with re-
spect to the VBP measures for a performance period for a fiscal
year. These standards would include levels of achievement and im-
provement. The performance standards would be announced at
least 60 days prior to the performance period for which they would
apply. The following factors would be considered when establishing
the standards: practical experience with the measures, historical
performance standards, improvement rates, and the opportunity for
continued improvement. The established performance period would
begin and end prior to the beginning of the fiscal year.

The Secretary would develop a methodology for assessing the
total performance of each hospital based on the standards for the
selected measures for the period. Using this methodology, the Sec-
retary would provide for an assessment or hospital performance
score for each hospital for the relevant period.

The Secretary would ensure that the resulting distribution of
value-based incentive payments among hospitals with different lev-
els of performance scores was appropriate; hospitals with the high-
est scores would receive the largest VBP payments. The method-
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ology would provide that the hospital performance score is deter-
mined using the higher of its achievement or improvement score
for each measure. This methodology would include the assignment
of weights for appropriate categories of measures. There would not
be a minimum performance standard in determining the perform-
ance score for any hospital. A hospital’s performance score would
reflect the measures that apply to the hospital.

Hospitals that meet or exceed the established standards for a
performance period would receive an increased base operating DRG
payment for each discharge in the fiscal year. The increase would
be the VBP payment amount which a percentage of the base oper-
ating DRG payment, as specified by the Secretary for a hospital.
In establishing this percentage, the Secretary would ensure that
the percentage increase is related to the hospital’s performance
score and the total amount of VBP payments to hospitals in a fiscal
year equals the total amount available for such payments. This
total amount would equal the amount of the reduction in acute care
hospital payments.

Starting in FY2013, the Secretary would reduce the base oper-
ating DRG payment for a hospital for each discharge in a fiscal
year by an applicable percentage. These reductions would apply to
all hospitals regardless of whether or not the hospital would re-
ceive a VBP payment for that year. The applicable percentage
would be 1.0 percent in FY2013; 1.25 percent in FY2014; 1.5 per-
cent in FY2015; 1.75 percent in FY2016; and 2.0 percent in FY2017
and in subsequent years. The base operating DRG payment would
be the IPPS payment amount that would otherwise be paid for a
discharge reduced by any payment attributable to outlier status,
indirect medical education adjustments, disproportionate share
hospital adjustments, or low volume hospital adjustments. Special
payments to Medicare dependent hospitals and sole community
hospitals would be exempt as well.

The Secretary would inform each hospital of the adjustments to
the discharge payments no later than 60 days prior to the start of
each fiscal year. Payment adjustments or reductions under the hos-
pital VBP program would only apply to a relevant fiscal year and
would not be taken into account in calculating payments in future
fiscal years.

Individual hospital performance on each specific quality measure,
on each condition or procedure, and on total performance would all
be publicly reported. The Secretary would ensure that a hospital
has the opportunity to review and correct the information prior to
it being publicly reported. The information would be posted on the
Hospital Compare Internet website in an easily understandable for-
mat. Aggregate information on VBP payments would be periodi-
cally published including the number of hospitals receiving incen-
tive payments (as well as the range and total amount of the VBP
payments) and the number of hospitals receiving less than the
maximum VBP incentive payments (as well as the range and total
amount of the VBP payments).

A process would be established that allows hospitals to appeal
their performance assessment and score; these appeals would be re-
solved in a timely manner. There would be no judicial or adminis-
trative review of the following items: (1) the methodology used to
determine the amount and determination of the VBP payments; (2)
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the determination of the amount of available VBP payments; (3)
the establishment of the hospital performance standards; (4) the
quality measures that are selected for inclusion in RHQDAPU or
the VBP program; (5) the methodology that is used to calculate
hospital performance scores and the calculation of those scores; and
(6) the methodology for validating hospital performance.

The Secretary would consult with small rural and urban hos-
pitals on the application of the VBP program to such hospitals. The
selection of measures, the development of the methodology for cal-
culating performance scores and the development of the method-
ology for calculating VBP payments would be established through
the promulgation of regulation.

The RHAQDPU program would be modified. The Secretary would
be able to require hospitals to submit data on measures that are
not used for the determination of VBP payments. Also, effective for
FY2013 payments, the Secretary would be required to provide for
appropriate risk adjustment for quality measures for outcomes of
care.

The requirement that the Secretary add measures that reflect
consensus among affected parties and include, to the extent pos-
sible, measures that are set forth by one or more consensus build-
ing entities would terminate in FY2012. Effective for FY2013 pay-
ments, each specified measure would be endorsed by qualified con-
sensus-based entities or, if not, established under the process es-
tablished in Sec. 3014. The Secretary would, with input from con-
sensus organizations and other stakeholders, take steps to ensure
that RHAQDPU measures are coordinated and aligned with meas-
ures applicable to physicians and other providers of services and
supplies.

In addition, the requirement that the Secretary establish proce-
dures for submitting data under RHAQDPU would be changed to
indicate that the information regarding submitted measures would
be available publicly. The Secretary would develop standard Inter-
net website reports after seeking input from stakeholders. The Hos-
pital Compare Internet website would be modified to make infor-
mation more readily available. The Secretary would establish an
appropriate process to validate RHAQDPU measures including the
auditing a sufficient number of randomly selected hospitals that
have an opportunity to appeal the validation of their measures.

The Government Accountability Office (GAO) would conduct a
study of the VBP program including an analysis of the impact of
the program on the quality of care provided to Medicare bene-
ficiaries, Medicare program expenditures, the quality performance
among safety net hospitals, and small rural and small urban hos-
pitals. GAO would submit an interim report including rec-
ommendations regarding necessary legislative and administrative
action by October 1, 2015. A final report to Congress would be due
by July 1, 2017.

The Secretary would conduct a study of the VBP program includ-
ing an analysis of necessary program improvements to address un-
intended consequences. The report to Congress, including rec-
ommendations regarding necessary legislative and administrative
action, would be due by January 1, 2016. Such study shall also
evaluate whether the VBP program resulted in lower Medicare
spending or other financial savings to hospitals and the appro-
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priateness of the Medicare program sharing in the savings gen-
erated through this program.

In addition, no later than 2 years from enactment, the Secretary
would establish three-year VBP demonstration projects in critical
access hospitals (CAHs) and in hospitals excluded from VBP be-
cause of an insufficient number of qualifying cases. These dem-
onstration programs would include an appropriate number of par-
ticipants to ensure representation of the spectrum of CAHs and
small hospitals. The Secretary would waive Medicare and Medicaid
program requirements as necessary. The Secretary would be re-
quired to submit a report to Congress, including recommendations
on the permanent establishment of VBP programs for these pro-
viders as well as necessary legislative and administrative action, no
later than 18 months after completion of the projects.

SEC. 3002. IMPROVEMENTS TO THE PHYSICIAN QUALITY REPORTING
SYSTEM

Present Law

TRHCA required the establishment of a physician quality report-
ing system that would include an incentive payment, based on a
percentage of the allowed Medicare charges for all such covered
professional services, to eligible professionals who satisfactorily re-
port data on quality measures. CMS named this program the Phy-
sician Quality Reporting Initiative (PQRI). MIPPA made this pro-
gram permanent and extended the bonuses through 2010; the in-
centive payment was increased from 1.5 percent of total allowable
charges under the physician fee schedule in 2007 and 2008 to two
percent in 2009 and 2010.

Providers that successfully report for services provided in cal-
endar year 2009 will receive an incentive payment of two percent
of total allowable charges for the physician fee schedule. Providers
may choose claims-based reporting or registry-based reporting. For
claims-based reporting, providers seeking incentive payments for
the entire calendar year may meet the requirement by reporting on
one measures group for a sample of 30 consecutive Medicare Part
B fee-for-service patients (FFS), or report for one measures group
for 80 percent of applicable Medicare Part B FFS. For providers
seeking to report for the six-month period beginning July 1, 2009,
similar criteria apply for those that report through CMS approved
registries.

Committee Bill

The Committee Bill would extend PQRI incentive payments be-
yond 2010. Eligible professionals who successfully report in 2010
would receive a 1 percent bonus in 2011, and eligible professionals
who successfully report in 2011 would receive a 0.5 percent bonus
in 2011. Eligible professionals who failed to participate successfully
in the program would face a 1.5 percent payment penalty in 2013,
based on their 2012 reporting period. The incentive payments and
adjustments in payment would be based on the allowed charges for
all covered services furnished by the eligible professional, based on
the applicable percent of the fee schedule amount. For 2013, the
applicable percent would be calculated as 98.5 percent of their total
allowed charges. For 2014 and in subsequent years, the penalties
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for non-reporting would be two percent, calculated as 98 percent of
the provider’s total allowed Medicare charges. The penalty would
be assessed on an annual basis and would not be cumulative.

The Committee Bill would establish a new PQRI option in addi-
tion to the options within the current program detailed above. Be-
ginning with the 2011 reporting period, CMS would be required to
make PQRI incentive payments available for two successive years
to eligible professionals who voluntarily complete the following on
a biennial (every two years) basis: (1) participate in a qualified
American Board of Medical Specialties certification, known as
Maintenance of Certification (MOC), or equivalent programs, and
(2) complete a qualified MOC practice assessment. A qualified
MOC practice assessment would include an initial assessment of a
participant’s practice, designed to demonstrate the physician’s use
of evidence-based medicine, and would seek to improve quality of
care through follow-up assessments. The methods, measures, and
data used for the MOC would be submitted by the Boards to CMS
in accordance with requirements established by the Secretary in
consultation with the Boards. As part of this consultation, the Sec-
retary would ensure that methods, measures and data to be sub-
mitted allow for innovation and appropriateness by specialty.

The Committee Bill would require CMS to develop a plan to inte-
grate the PQRI program with the standards for meaningful use of
certified electronic health records as created in the American Re-
covery and Reinvestment Act of 2009. The bill would require CMS
to make two additional enhancements to the program. First, CMS
would be required to provide timely feedback to eligible profes-
sionals on their performance with respect to satisfactorily submit-
ting data on quality measures. Second, CMS would be required to
establish an appeals process for providers who participate in the
PQRI program but do not qualify for incentive payments during
their performance period.

SEC. 3003. IMPROVEMENTS TO THE PHYSICIAN FEEDBACK PROGRAM

Present Law

Both MedPAC and GAO have recently recommended providing
information to physicians on their resource use. MedPAC asserts
that physicians would be able to assess their practice styles, evalu-
ate whether they tend to use more resources than their peers or
what evidence-based research (if available) recommends, and revise
practice styles as appropriate. MedPAC notes that in certain in-
stances, the private sector use of feedback has led to a small down-
ward trend in resource use. The GAO noted that certain public and
private health care purchasers routinely evaluate physicians in
their networks using measures of efficiency and other factors and
that the purchasers it studied linked their evaluation results to a
range of incentives to encourage efficiency.

MIPPA established a physician feedback program with the intent
to improve efficiency and to control costs. Under the Physician
Feedback Program, the Secretary will use Medicare claims data to
provide confidential reports to physicians that measure the re-
sources involved in furnishing care to Medicare beneficiaries. The
resources to be considered in this program may be measured on an
episode basis, on a per capita basis, or on both an episode and a
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per capita basis. The GAO will conduct a study of the Physician
Feedback Program, including the implementation of the program,
and will submit a report to Congress by March 1, 2011 containing
the results of the study, together with recommendations for such
legislation and administrative action as the Comptroller General
determines appropriate.

Committee Bill

The Committee Bill would require the Secretary, beginning in
2012, to provide reports to physicians that compare their resource
use with that of other physicians or groups of physicians caring for
patients with similar conditions. Resource use would be measured
based on the items and services furnished or ordered by physicians
or groups of physicians. Feedback reports would be based on an
episode-grouper methodology established by the Secretary that
would combine separate but clinically-related services into an epi-
sode of care for which the physician is accountable. The episode-
grouper would be required to be developed by January 1, 2012. The
Secretary would be required to make the methodology available to
the public, and the Secretary would be required to seek endorse-
ment of the episode-grouper by the entity with a contract with the
Secretary under section 1890(a) of the Social Security Act.

In preparing feedback reports, the Secretary would be required
to make appropriate data adjustments, including adjustments to (1)
account for differences in the demographic characteristics and
health status of individuals, so as not to penalize those physicians
who tend to serve less healthy individuals who may require more
intensive interventions; and (2) eliminate the effect of geographic
adjustments in payment rates.

The Secretary would have the authority to exclude certain infor-
mation regarding an item or service from feedback reports if the
Secretary determines that there is insufficient information relating
to such item or service to provide a valid assessment of utilization.
The Secretary would be required to provide for education and out-
reach activities to physicians on the operation of, and methodolo-
gies used, under the Feedback Program. The Secretary would co-
ordinate the physician feedback program with other relevant value-
based purchasing reforms under the Medicare program.

Beginning in 2014, payment would be reduced by 5 percent if an
aggregation of the physician’s resource use is at or above the 90th
percentile of national utilization. After five years, the Secretary
would have the authority to convert the 90th percentile threshold
for payment reductions to a standard measure of utilization, such
as deviations from the national mean.

SEC. 3004. QUALITY REPORTING FOR LONG-TERM CARE HOSPITALS,
INPATIENT REHABILITATION HOSPITALS AND HOSPICE PROGRAMS

Present Law

Under Present Law, inpatient rehabilitation facilities (IRF's),
long term care hospitals (LTCHs) and hospices are not required to
report quality data to CMS. However, Medicare does require an
IRF to submit a clinician’s comprehensive assessment of each
Medicare patient upon admission and again at discharge. These
documented assessments must be based on the direct observation
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of and communication with the patient and information may be
supplemented with information from other sources, including fam-
ily members or other clinicians. The IRF’s patient assessment in-
strument (PAI) form, the Uniform Data Set for Medical Rehabilita-
tion (UDSMR), encompasses about 55 questions used to ascertain
a patient’s functional independence including motor skills and cog-
nitive capacities and to establish a patient’s co-morbidities. A pa-
tient’s assessments (from both admission and discharge) are trans-
mitted to CMS electronically in one submission. Failure to meet the
IRF-PAI transmission deadlines results in a 25 percent reduction
in Medicare’s payment in all but extraordinary circumstances. No
comparable patient reporting requirements have been established
for LTCHs and hospices.

Medicare pays for inpatient care provided by IRFs and LTCHs
using different prospective payment systems (PPS). Each PPS is
updated annually using a market basket (MB) index which meas-
ures the estimated change in the price of goods and services pur-
chased by the provider to produce a unit of output. Medicare pay-
ments to hospices are predetermined fixed amounts for each case,
according to the general type of care provided to a beneficiary on
a daily basis. Payments for hospice care are based on one of four
prospectively determined units of payment, which correspond to
four different levels of care (i.e., routine home care, continuous
home care, inpatient respite care, and general inpatient care) for
each day a beneficiary is under the care of the hospice. Hospice
payments are updated annually based on the hospital MB index.

Committee Bill

The Secretary would be directed to establish quality reporting
programs for LTCHs, IRF's, and hospices.

Starting in rate year 2014, LTCHs would be required to submit
data on specified quality measures. The required measures would
be selected from those that have been endorsed by qualified con-
sensus-based entities or, if not, established under the process es-
tablished in Sec. 3014 of this legislation. No later than October 1,
2012, the required measures for rate year 2014 would be published.
The Secretary would establish procedures for making this data
publicly available. These procedures would ensure that LTCHs
have the opportunity to review their data prior to it being made
available. Quality measures would be reported on the Internet
website of CMS. LTCHs that did not submit the required quality
measures would have reduction in their annual update of two per-
centage points. Any reduction would not affect payments in subse-
quent rate years.

Starting in FY2014, IRFs would be required to submit data on
specified quality measures. The required measures would be se-
lected from those that have been endorsed by qualified consensus-
based entities or, if not, established under the process established
in Sec. 3014 of this legislation. No later than October 1, 2012, the
required measures for FY2014 would be published. The Secretary
would establish procedures for making this data publicly available.
These procedures would ensure that IRFs have the opportunity to
review their data prior to it being made available. Quality meas-
ures would be reported on the Internet website of CMS. IRF's that
did not submit the required quality measures would have reduction
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in their annual update of 2 percentage points. Any reduction would
not affect payments in subsequent rate years.

Starting in FY2014, hospices would be required to submit data
on specified quality measures. The required measures would be se-
lected from those that have been endorsed by qualified consensus-
based entities or, if not, established under the process established
in Sec. 3014 of this legislation. No later than October 1, 2012, the
required measures for FY2014 would be published. The Secretary
would establish procedures for making this data publicly available.
These procedures would ensure that hospices have the opportunity
to review their data prior to it being made available. Quality meas-
ures would be reported on the Internet website of CMS. IRFs that
did not submit the required quality measures would have reduction
in their annual update of 2 percentage points. Any reduction would
not affect payments in subsequent rate years.

SEC. 3005. QUALITY REPORTING FOR PPS-EXEMPT CANCER HOSPITALS

Present Law

Eleven cancer hospitals are exempt from the Medicare inpatient
prospective payment system (IPPS) used to pay inpatient hospital
services provided by acute care hospitals. As part of these exemp-
tions, these facilities are paid on a reasonable cost basis for pro-
viding inpatient services, subject to certain payment limitations
and incentives. These hospitals are also held harmless under the
outpatient prospective payment system (OPPS) and will not receive
less from Medicare under this payment system than under the
prior outpatient payment system. Under OPPS, Medicare pays for
outpatient services using ambulatory payment classification (APC)
groups. Currently, there are no quality reporting requirements for
these hospitals.

Committee Bill

The Secretary would be directed to establish quality reporting
programs for IPPS-exempt cancer hospitals starting FY2014. The
required measures would be selected from those that have been be
endorsed by qualified consensus-based entities or, if not, estab-
lished under the process established in Sec. 3014 of this legislation.
No later than October 1, 2012, the required measures for FY2014
would be published. The Secretary would establish procedures for
making this data publicly available. These procedures would en-
sure that cancer hospitals have the opportunity to review their
data prior to it being made available. Quality measures would be
reported on the Internet website of CMS.

SEC. 3006. PLANS FOR A VALUE-BASED PURCHASING PROGRAM FOR
SKILLED NURSING FACILITIES AND HOME HEALTH AGENCIES

Present Law

As required by Section 5201(c) of the Deficit Reduction Act of
2005 (DRA, P.L. 109-171), beginning in 2007, home health agen-
cies (HHAs) were required to submit data for a set of quality meas-
ures. HHAs that did not submit these data received a reduction of
2.0 percent in their Medicare annual update for that year. As a
Medicare condition of participation, skilled nursing facilities (SNFs)
are required to submit data on quality to the Secretary.
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Currently, individual HHA and SNF performance data on spe-
cific quality measures and on certain conditions are available on
Home Health Compare and Nursing Home Compare, which are
available on the CMS website.

Medicare payment demonstrations have been or are to be imple-
mented that will test value-based purchasing for HHAs and SNFs.

Section 5201(d) of the DRA also required the Medicare Payment
Advisory Commission (MedPAC) to submit a report to Congress on
considerations for implementing a value-based payment system for
Medicare home health services. MedPAC submitted this report to
Congress in June 2007.

Committee Bill

The Secretary would be required to develop a plan to implement
a Medicare value-based purchasing program for HHAs and SNFs
and submit a report to Congress on these plans by FY2011 and
FY2012, respectively.

In developing the plan for HHAs and SNFs, the Secretary would
be required to consider the following for each: (1) the development,
selection, and modification process of measures, to the extent fea-
sible and practicable, of all dimensions of quality and efficiency; (2)
the reporting, collection, and validation of quality data; (3) a struc-
ture of proposed value-based payment adjustments, including the
determination of thresholds or improvements in quality that would
substantiate a payment adjustment, the size of such payments, and
the sources of funding for value-based incentive payments; (4)
methods for publicly disclosing performance information on SNFs;
and (5) and any other issues determined appropriate by the Sec-
retary. In developing each plan, the Secretary would be required to
consult with relevant affected parties; and take into consideration
experience with demonstrations that are relevant to value-based
purchasing in each setting.

SEC. 3007. VALUE-BASED PAYMENT MODIFIER UNDER THE PHYSICIAN
FEE SCHEDULE

Present Law

Medicare payments for services of physicians and certain non-
physician practitioners are made on the basis of a fee schedule sys-
tem, which assigns a reimbursement to each of over 7,500 service
codes, also known as the Healthcare Common Procedure Coding
System (HCPCS). The reimbursement system assigns relative
value units (RVUs) according to a resource-based relative value
scale to each service that reflects physician work (i.e., time, skill,
and intensity it takes to provide the service), practice expenses,
and malpractice costs.

Committee Bill

The Committee Bill would create a new “value-based payment
modifier” that would provide for differential payment to a physician
or a group of physicians under the Medicare fee schedule based
upon the relative quality of care compared to the relative cost of
the care furnished by a physician or group of physicians to Medi-
care beneficiaries. The value-based payment modifier would be sep-
arate from the geographic adjustment factors.
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The quality of care would be evaluated based on a composite of
measures of the quality of care furnished as established by the Sec-
retary, as follows. The Secretary would establish appropriate meas-
ures of the quality of care furnished by a physician or group of phy-
sicians to Medicare enrollees, such as measures that reflect health
outcomes. The measures would be risk adjusted as determined ap-
propriate by the Secretary. The Secretary would seek endorsement
of the quality measures by the consensus-based entity (such as the
National Quality Forum) with a contract with the Secretary under
section 1890(a) of the Social Security Act.

In constructing the value-based payment modifier, the Secretary
would evaluate a composite of appropriate measures of costs that
eliminate the effect of geographic adjustments in payment rates,
and take into account risk factors such as the demographic charac-
teristics and health status of Medicare beneficiaries and other fac-
tors determined appropriate by the Secretary.

Not later than January 1, 2012, the Secretary would publish the
following: (1) the measures of quality of care and costs mentioned
above; (2) the dates for implementation of the payment modifier;
and (3) the initial performance period. The Secretary would begin
implementing the value-based payment modifier through the rule-
making process during 2013 for the Medicare fee schedule. The ini-
tial performance period would begin during 2014. During the initial
performance period, the Secretary would provide information to
physicians and groups of physicians about the quality of the care
compared to the cost of the care furnished by the physician or
group of physicians to Medicare beneficiaries.

The Secretary would apply the value-based payment modifier for
items and services furnished (1) beginning on January 1, 2015,
with respect to specific physicians and groups of physicians the
Secretary determines appropriate; and (2) beginning not later than
January 1, 2017, with respect to all physicians and groups of physi-
cians.

The value-based payment modifier would be implemented in a
budget neutral manner. The Secretary would apply the value-based
payment modifier in a manner that would promote systems-based
care, and take into account the special circumstances of physicians
or groups of physicians in rural areas and other underserved com-
munities, as appropriate.

The initial application of the value-based payment modifier
would apply to “physicians” as defined under Present Law (SSA
section 1861(r)) during the period beginning on January 1, 2015,
and ending on December 31, 2016. On or after January 1, 2017, the
Secretary could apply the value-based payment modifier to eligible
professionals (as defined in subsection (k)(3)(B)), as the Secretary
determines appropriate.

SEC. 3008. PAYMENT ADJUSTMENT FOR CONDITIONS ACQUIRED IN
HOSPITALS

Present Law

Medicare pays for inpatient services provided by acute care hos-
pitals under section 1886(d) of the Social Security Act using the in-
patient prospective payment system (IPPS), where each patient is
classified into a Medicare severity adjusted diagnosis-related group
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(MS-DRG) based on diagnoses and procedures performed. Gen-
erally, except for outlier cases, a hospital receives a predetermined
amount for a given MS-DRG regardless of the services provided to
a patient. In some instances, Medicare patients may be assigned to
a different MS-DRG with a higher payment rate based on sec-
ondary diagnoses. Inpatient services provided by acute care hos-
pitals in Maryland are paid under a state-specific Medicare pay-
ment system under section 1814(b)(3) of the Social Security Act.

As established by the Deficit Reduction Act of 2005 (DRA, P.L.
109-171), hospitals will not receive additional Medicare payment
for complications that were acquired during a patient’s hospital
stay. By statute, these hospital acquired conditions (HACs) are: (1)
high cost, high volume, or both; (2) identified though a secondary
diagnosis that will result in the assignment to a different, higher
paid MS-DRG; and (3) reasonably preventable through the applica-
tion of evidence-based guidelines. Starting October 1, 2007
(FY2008), CMS required hospitals to report whether certain condi-
tions (secondary diagnoses) for Medicare patients were present at
admission. Starting October 1, 2008, IPPS hospitals do not receive
additional payment for secondary diagnoses resulting from HACs
for certain select conditions.

Committee Bill

Starting for discharges during FY2015, acute care hospitals (in-
cluding those in Maryland paid under their state specific Medicare
system) in the top quartile of national, risk-adjusted HAC rates for
an applicable period in a fiscal year would receive 99 percent of
their otherwise applicable Medicare payments for inpatient hos-
pital services in a given year. ANHAC would be defined as a condi-
tion that an individual acquires during a hospital stay, as deter-
mined by the Secretary.

Prior to FY2015, the hospitals would receive confidential reports
with respect to their HAC conditions. The information would be
made publicly available on the Hospital Compare Internet website
3fter the hospital has the opportunity to review and correct the

ata.

There would be no administrative or judicial review of the HAC
ranking criteria, the specification of HACs, the specification of an
applicable period, the provision of reports to hospitals, or the infor-
mation made publicly available.

PART II—STRENGTHENING THE QUALITY
INFRASTRUCTURE

SEC. 3011. NATIONAL STRATEGY

Present Law

There are no provisions in Present Law requiring the Secretary
to develop a national quality strategy, strategic plan, or improve-
ment priorities. However, MIPPA requires the Secretary to identify
and have in effect a contract with a consensus-based entity, such
as the National Quality Forum (NQF), to perform the following du-
ties: (1) synthesize evidence and convene stakeholders to make rec-
ommendations, with respect to activities conducted under this Act,
on an integrated national strategy and priorities for health care
performance measurement in all applicable settings; (2) provide for
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the endorsement of standardized health care performance meas-
ures; (3) establish and implement a process to ensure that endorsed
measures are updated or retired based on new evidence; (4) pro-
mote the development of electronic health records that facilitate
the collection of performance measurement data; and (5) report an-
nually to Congress. The NQF has been awarded this contract and
recently released its first report, Improving Healthcare Perform-
ance: Setting Priorities and Enhancing Measurement Capacity, in
fulfillment of this statutory requirement.

Committee Bill

Generally, this section would direct the Secretary to establish a
national quality improvement strategy, to include both the develop-
ment of national priorities for quality improvement and a com-
prehensive strategic plan to achieve these priorities. The Secretary
would be required to ensure that the national priorities for quality
improvement would achieve certain aims (e.g., reducing health dis-
parities) and the strategic plan would include provisions for ad-
dressing a number of issues, including coordination among agencies
within the Department of Health and Human Services.

This section would direct the Secretary to establish a national
quality improvement strategy, including the development of na-
tional priorities for improvement, to improve the delivery of health
care services, patient health outcomes, and population health
through a transparent and collaborative process.

In developing these priorities, the Secretary would ensure that
they will: (1) have the greatest potential for improving health out-
comes, efficiency, and patient-centeredness of health care; (2) iden-
tify areas in the delivery of health care services that have the po-
tential for rapid improvement in the quality and efficiency of pa-
tient care; (3) address gaps in quality, efficiency, and health out-
comes measures and data aggregation techniques; (4) improve Fed-
eral payment policy to emphasize quality and efficiency; (5) en-
hance the use of health care data to improve quality, efficiency,
transparency, and outcomes; (6) address the health care provided
to patients with high-cost chronic diseases; (7) improve strategies
and best practices to improve patient safety and reduce medical er-
rors, preventable admissions and readmissions, and health care-as-
sociated infections; (8) reduce health disparities across health dis-
parity populations and geographic areas; and (9) address other
areas as determined appropriate by the Secretary. In addition, in
identifying these priorities, the Secretary would be required to con-
sider both the recommendations submitted by qualified consensus-
based entities, as required under Sec. 3014 of this Act and the rec-
ommendations of the Interagency Coordinating Working Group on
Health Care Quality established under Sec. 3012 of this Act.

The national strategy would also include a comprehensive stra-
tegic plan to achieve the priorities described above. At a minimum,
the strategic plan would include provisions for addressing coordina-
tion among agencies within HHS; agency-specific strategic plans
and annual benchmarks to achieve the priorities; a process for reg-
ular reporting by the agencies to the Secretary on the implementa-
tion of the strategic plan; strategies to align incentives among pub-
lic and private payers with regard to quality and patient safety ef-
forts; and incorporating quality improvement and measurement in
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Kllgng;"ategic plan for health information technology (required by

The Secretary would update the national strategy not less than
triennially and the first report would be due to Congress not later
than December 31, 2010. Any update would include a review of
short- and long-term goals as well as an analysis of progress in
meeting these goals. In addition, the Secretary would create an
Internet website to make public information regarding the national
priorities for health care quality improvement; the agency-specific
strategic plans for health care quality; and other information the
Secretary may determine to be appropriate.

SEC. 3012. INTERAGENCY WORKING GROUP ON HEALTH CARE QUALITY

Present Law
No provision.

Committee Bill

This section would require the President to convene a working
group consisting of senior level representatives of relevant Federal
departments and agencies 2! with the goals of achieving (1) collabo-
ration, cooperation and consultation between Federal departments
and agencies with respect to developing and disseminating strate-
gies, goals, models, and timetables that are consistent with the na-
tional priorities for improvement; and (2) avoidance of duplication
of quality improvement efforts and resources. The Working Group
would be chaired by the Secretary, and members of the Working
Group would serve as Vice Chair on a rotating basis. Not later
than a date determined appropriate by the Secretary, and annually
thereafter, the Working Group would submit a report to the rel-
evant Committees of Congress, and make publicly available, a re-
port on the progress and recommendations of the Working Group.

SEC. 3013. QUALITY MEASURE DEVELOPMENT

Present Law

The Agency for Healthcare Research and Quality (AHRQ) has
significant authorities with respect to the development of quality
measures. Specifically, the Agency’s mission, among other things,
is to promote healthcare quality improvement by conducting and
supporting research that develops and presents scientific evidence
regarding all aspects of health care, including methods for meas-
uring quality and strategies for improving quality. AHRQ also is
required to provide support for public and private efforts to im-
prove healthcare quality, including the ongoing development, test-
ing, and dissemination of quality measures. To comply with this
last requirement, the Agency has established the National Quality
Measures Clearinghouse, an online resource that compiles and

21 Relevant Federal departments and agencies shall include: The Centers for Medicare and
Medicaid Services (CMS), National Institutes of Health (NIH), Centers for Disease Control and
Prevention; Food and Drug Administration (FDA), The Health Resources and Services Adminis-
tration (HRSA), The Agency for Healthcare Research and Quality (AHRQ), and the Administra-
tion on Children and Families within The Department of Health and Human Services (HHS);
The Department of Labor; The Department of Defense; The Department of Veterans Affairs; The
Veterans Health Administration; The Department of Commerce; The Office of Personnel Man-
agement; The Office of Management and Budget; The U.S. Coast Guard; The Federal Bureau
of Prisons; The National Highway Transportation and Safety Administration; and The Federal
Trade Commission.
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catalogues quality measures. AHRQ also develops annual reports
to Congress on trends in healthcare quality and in healthcare dis-
parities. Finally, AHRQ is required to coordinate all research, eval-
uations, and demonstrations related to health services research,
quality measurement and quality improvement activities under-
taken and supported by the Federal Government.

Committee Bill

Generally, this section would facilitate quality measure develop-
ment by requiring the Secretary to identify and measure gaps, and
award grants to entities to develop measures in these gap areas.
Measures developed by entities receiving such grants, contracts or
agreements would have to meet certain requirements (e.g., be free
of charge to users, be publicly available), and the Secretary would
prioritize the development of measures with specific characteristics
(e.g., measures that allow the assessment of coordination of health
care across episodes of care).

This section would require the Secretary to identify, not less
than triennially, gaps where no quality measures exist, or where
current quality measures must be improved, updated or expanded
consistent with the national strategy and priorities. A qualified
consensus-based entity that receives a grant or contract under Sec.
3014 would be required to submit a report, not less than annually,
to the Secretary describing areas where gaps in quality measures
exist and areas in which evidence is insufficient to support en-
dorsement of quality measures in the priority areas identified by
the Secretary in the national strategy. In identifying measure gaps,
the Secretary would take into consideration the gaps identified by
the consensus-based entity.

The Secretary would award grants, contracts or intergovern-
mental agreements to eligible entities for purposes of developing,
updating, or expanding quality measures in identified gap areas. In
awarding these grants, contracts or agreements, the Secretary
would give priority to the development of measures that allow the
assessment of health outcomes and functional status of patients;
the coordination of health care across episodes of care and care
transitions; the meaningful use of health information technology;
safety, effectiveness, patient-centeredness, appropriateness, and
timeliness of care; efficiency of care; equity of health services across
health disparity populations and geographic areas; patient experi-
ence and satisfaction; and other areas determined appropriate by
the Secretary.

Entities eligible for a grant or contract under this section would
have to demonstrate expertise and capacity in the development and
evaluation of quality measures; have procedures in place to take
into account the view of payers or providers whose performance
will be assessed by the measures and the views of other parties
who will use the measures, such as consumers and health care pur-
chasers; have transparent policies regarding governance and con-
flicts of interest; and collaborate with a qualified consensus-based
entity and the Secretary, so that measures developed by the eligi-
ble entity will meet the requirements to be considered for endorse-
ment by such qualified consensus-based entity.

An entity that receives a grant under this section would use such
funding to develop quality measures that meet the following re-
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quirements: build on measures required to be reported pursuant to
Title XVIII of the Social Security Act; can be collected, using health
information technologies, to the extent practicable; are free of
charge to users of such measures; and are publicly available on an
Internet website. The Secretary may use amounts available under
this section to update and test, where applicable, quality measures
endorsed by a qualified consensus-based entity or adopted by the
Secretary.

The section would authorize to be appropriated $75 million for
each of the fiscal years 2010 through 2014 to carry out this section.

SEC. 3014. QUALITY MEASURE ENDORSEMENT

Present Law

MIPPA requires the Secretary to identify and have in effect a
contract with a consensus-based entity, such as the National Qual-
ity Forum (NQF), to perform the following duties: (1) synthesize
evidence and convene stakeholders to make recommendations, with
respect to activities conducted under this Act, on an integrated na-
tional strategy and priorities for health care performance measure-
ment in all applicable settings; (2) provide for the endorsement of
standardized health care performance measures; (3) establish and
implement a process to ensure that endorsed measures are updated
or retired based on new evidence; (4) promote the development of
electronic health records that facilitate the collection of perform-
ance measurement data; and (5) report annually to Congress. The
NQF has been awarded this contract and recently released its first
report, Improving Healthcare Performance: Setting Priorities and
Enhancing Measurement Capacity, in fulfillment of this statutory
requirement.

Committee Bill

Generally, this section would allow for the provision of a grant
or contract to a qualified consensus-based entity to carry out a
number of duties, including identifying gaps in endorsed quality
measures, updating endorsed measures, and making recommenda-
tions to the Secretary for national priorities for performance im-
provement. This entity would also provide guidance on the selec-
tion of measures for use in public reporting or Federal health pro-
grams. The Secretary would be required to establish a pre-rule-
making process to obtain input on the selection of measures and to
review and disseminate quality measures, among other things.

This section would allow a qualified consensus-based entity to re-
ceive a grant or contract to (1) make recommendations to the Sec-
retary for national priorities for performance improvement; (2)
identify gaps in endorsed quality measures; (3) identify and en-
dorse quality measures; (4) update endorsed quality measures at
least every three years; (5) make endorsed measures publicly avail-
able and have a plan for dissemination of such endorsed measures;
and (6) transmit endorsed quality measures to the Secretary. This
entity would provide a report to the Secretary outlining where gaps
exist, and regarding areas in which evidence is insufficient to sup-
port endorsement of quality measures in priority areas identified
by the Secretary under Sec. 3011. In addition, this entity would
evaluate evidence and convene multi-stakeholder groups to make
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recommendations to the Secretary for national priorities for im-
provement. In convening multi-stakeholder groups, the entity
would provide for an open and transparent process, and would en-
sure that the selection of members of these groups provide for pub-
lic nominations for, and the opportunity for public comment on,
such selection.

The entity would also convene multi-stakeholder groups to pro-
vide guidance on the selection of individual or composite measures
for use in reporting performance information to the public or for
use in Federal health programs. These measures would be selected
from those endorsed by the entity and those that have not been
considered for endorsement by the entity, but are used, or proposed
to be used, by the Secretary in Federal health programs.

The Secretary would be required to establish a pre-rulemaking
process to obtain input from the consensus-based entity and multi-
stakeholder group on the selection of quality measures. Under this
process, by not later than December 1st of each year, starting in
2010, the Secretary shall make public a list of measures being con-
sidered for selection with respect to quality reporting and payment
systems under Title XVIII of the Social Security Act. Not later than
February 1st of each year, beginning with 2011, the entity must
transmit to the Secretary the guidance of the multi-stakeholder
groups. In convening the multi-stakeholder groups, the entity
would provide for an open and transparent process, and would en-
sure that the selection of members of these groups provide for pub-
lic nominations for, and the opportunity for public comment on,
such selection.

With respect to endorsed quality measures, the Secretary could
make a determination to use such measures only after taking into
account the guidance of the multi-stakeholder groups as provided
through the pre-rulemaking process. With respect to non-endorsed
measures, the Secretary could use a measure that has not been en-
dorsed, provided that the Secretary transmits the measure to the
entity for consideration for endorsement and for the multi-stake-
holder consultation process; publishes the rationale for the use of
the measure in the Federal Register; and phases out use of the
measures upon a decision of the entity not to endorse the measure,
contingent on the availability of an adequate alternative endorsed
measure (as determined by the Secretary). If an adequate alter-
native is not available, the Secretary would support the develop-
ment of such an alternative endorsed measure.

Not less than once every three years, the Secretary would review
quality measures used by the Secretary to determine whether to
maintain use of such measures or to phase them out. In conducting
this review, the Secretary would seek to avoid duplication of meas-
ures and take into consideration both current innovative strategies
for quality improvement and measures endorsed by a quality con-
sensus-based entity since the previous review.

The Secretary would also set forth a process to disseminate
measures used by the Secretary and incorporate such measures,
where applicable, in workforce programs, training curricula, pay-
ment programs, and any other means of dissemination deemed ap-
propriate by the Secretary. The Secretary would establish a process
to disseminate such quality measures to the Working Group estab-
lished in Sec. 3012 of this Act. The Secretary would be allowed to
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contract with one or more entities to carry out this dissemination
process. These entities must be non-profit; have at least five years
experience in developing and implementing quality improvement
strategies; have operated programs on a statewide or multi-state
basis to improve patient safety and quality of health care delivered
in hospitals, including at minimum, in hospital intensive care
units, hospital associated infections, hospital peri-operative patient
safety and hospital emergency rooms; and have worked with a vari-
ety of health care providers in implementing these initiatives.

In addition, the Secretary would provide technical assistance to
providers of services and suppliers required to report on measures
under Title XVIII of the Social Security Act. In providing such as-
sistance, the Secretary would prioritize rural and urban providers
of services and suppliers with limited infrastructure to implement
quality improvement activities and providers of services and sup-
pliers with poor performance scores and with disparities in care
among subgroups or patients.

For purposes of carrying out this section, the Secretary would
provide for the transfer of $50 million for each of the fiscal years
2010 through 2014 from the Federal Hospital Insurance Trust
Fund and the Federal Supplementary Medical Insurance Trust
Fund (in such proportion as the Secretary determines appropriate),
to the CMS Program Management Account.

PART III—ENCOURAGING DEVELOPMENT OF NEW PATIENT
CARE MODELS

SEC. 3021. ESTABLISHMENT OF CENTER FOR MEDICARE AND MEDICAID
INNOVATION WITHIN CMS

Present Law

Under the Social Security Act, the Secretary of HHS has broad
authority to develop research and demonstration projects to test
new approaches to paying providers, delivering health care serv-
ices, or providing benefits to Medicare beneficiaries. Specifically,
demonstrations designed to test changes in provider payment are
required to increase the efficiency and economy of health care serv-
ices without adversely affecting quality. Currently, CMS is con-
ducting approximately 30 Medicare demonstrations. Some of the
key themes addressed in these demonstrations include care coordi-
nation, pay for performance, Health Information Technology, and
quality improvement. Although demonstrations may be initiated by
both the agency and Congress, the number of congressionally man-
dated demonstrations has increased in recent years.

Section 646 of the MMA mandated CMS to conduct a five-year
demonstration program to test ways to improve health outcomes
while increasing efficiency. This demonstration, called the Medicare
Health Care Quality Demonstration (Section 1866C of the Social
Security Act), aims to improve patient safety, enhance quality, and
reduce variation in medical practice that may result in higher cost.
One of the major goals of this demonstration is to determine
whether Medicare can improve outcomes while simultaneously
achieving cost savings. Improvements in care coordination are one
strategy that CMS anticipates providers will attempt as they strive
to improve quality while simultaneously reducing costs. Two dem-
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onstration projects under this demonstration are scheduled to begin
in 2009, with two others to begin soon thereafter.

Committee Bill

This Committee Bill would require the Secretary, no later than
January 1, 2011, to establish a Medicare and Medicaid Innovation
Center within CMS. The Innovation Center (hereafter called the
“Center”) would test innovative payment and service delivery mod-
els to reduce program expenditures under Medicare, Medicaid, and
CHIP while preserving or enhancing the quality of care furnished
to individuals under such titles. In selecting such models, the Sec-
retary shall give preference to models that also improve the coordi-
nation, quality, and efficiency of health care services furnished to
such individuals. The Center may also give preference to the test-
ing of models that would improve the coordination, quality, and ef-
ficiency of health care services for individuals who are dually-eligi-
ble for Medicare and Medicaid. In carrying out this section, the
Sf_ec(rietary would consult with individuals and stakeholders, as spec-
ified.

This section sets forth requirements for both the testing of these
models (PHASE I) and the expansion of these models (PHASE II).
The section would require the Secretary to select models to be test-
ed where the Secretary determines that there is evidence that the
model addresses a defined population for which there are deficits
in care leading to poor clinical outcomes or potentially avoidable
expenditures. The models selected may include, but not be limited
to, those with any of sixteen specified characteristics, including, for
example, those that promote broad payment and practice reform in
primary care, contract directly with groups of providers of services
and suppliers to promote innovative care delivery models, promote
care coordination between providers of services and suppliers that
transition health care providers away from fee-for-service based re-
imbursement and toward salary-based payment, and utilize medi-
cation therapy management services, among others.

Additionally, this section would require the Center, when select-
ing models for testing, to consider the following seven factors: (1)
whether the model includes a regular process for monitoring and
updating patient care plans in a manner that is consistent with the
needs and preferences of Medicare beneficiaries; (2) whether the
model places the Medicare beneficiary at the center of the care
team; (3) whether the model provides for in-person contact with
Medicare beneficiaries; (4) whether the model utilizes technology,
such as electronic health records and patient-based remote moni-
toring systems, to coordinate care over time and across settings; (5)
whether the model provides for the maintenance of a close relation-
ship between care coordinators, primary care practitioners, spe-
cialist physicians, and other providers of services and suppliers; (6)
whether the model relies on a team-based approach to interven-
tions, such as comprehensive care assessments, care planning, and
self-management coaching; and (7) whether, under the model, pro-
viders of services and suppliers are able to share information with
other providers of services and suppliers on a real time basis.

The Secretary would conduct an evaluation of each model tested,
including an analysis of (i) the quality of care furnished under the
model, including the measurement of patient-level outcomes; and
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(ii) the changes in spending under the applicable titles by reason
of the model.

Under this section, the Secretary could not require, as a condi-
tion for testing a model, that the design of the model ensure that
the model is budget neutral initially with respect to expenditures
under Titles XVIII and XIX of the Social Security Act. The Sec-
retary would terminate or modify the design and implementation
of a model unless the Secretary determines that the model is ex-
pected to (1) improve the quality of patient care without increasing
spending; (2) reduce spending under such Titles without reducing
the quality of care; or (3) improve quality and reduce spending.

With respect to the expansion of models, this section would allow
the Secretary to expand the duration and the scope of a model that
is being tested under this section or a demonstration project, to the
extent determined appropriate by the Secretary, if the Secretary
determines that such expansion would reduce spending under this
title without reducing the quality of patient care. In determining
whether to expand the scope or duration of a model or demonstra-
tion project, the Secretary would consider the results of the evalua-
tion conducted under this section.

The Center would be headed by a director who would report di-
rectly to the Administrator of CMS. In addition, for the purposes
of carrying out the provisions of this section, this section would
allow the Secretary to waive such requirements of Title XI (General
Provisions, Peer Review, and Administrative Simplification) and
Title XVIII (Medicare), and Section 1902(a)(1), Section 1902(a)(13)
and Section 1903(m)(2)(A)(iii) of the Social Security Act which re-
quire state Medicaid plans to be in effect statewide, provide for a
public process for determining payment rates for hospital services,
nursing facility services and services of intermediate care facilities
for the mentally retarded, and which provide for payments for
Medicaid managed care plans, as the Secretary determines appro-
priate solely for purposes of carrying out this section.

The Secretary would provide for the transfer, from the Federal
Hospital Insurance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund, of $10 billion for the activities initi-
ated under this section for the period of fiscal years 2011 through
2019. Funding would remain until expended. Out of the amounts
transferred, not less than $25 million would be made available
each fiscal year to design, implement, and evaluate models.

The Center would be allowed to carry out activities under this
section with respect to CHIP (Title XXI) in the same manner as
provided under this section with respect to Medicare and Medicaid
(Titles XVIII and XIX) of the Social Security Act. In addition, there
would be no administrative or judicial review (under Section 1869
and 1878 of the Social Security Act) of the following: (1) the selec-
tion of models to be tested; (2) the selection of organizations, sites,
or participants to test those models selected; (3) the termination of
a model or site at which a model is tested; and (4) the determina-
tion of models to be expanded.

Beginning in 2012, and not less than once every other year there-
after, the Secretary would be required to submit to Congress a re-
port on activities under this section. Each such report shall de-
scribe: (1) the models tested by the Center, including the number
of individuals participating in such models and payments made
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under the applicable titles for services on behalf of such individ-
uals, (2) any models chosen for expansion, and (3) the results from
evaluations under this section. In addition, each such report shall
provide such recommendations as the Secretary determines are ap-
propriate for legislative action to facilitate the development and ex-
pansion of successful payment models.

Finally, this section would strike “five-year” each place it appears
in subsections (b) and (f) of Section 1866C of the Social Security
Act, thus removing this time limit from the Health Care Quality
Demonstration Program.

SEC. 3022. MEDICARE SHARED SAVINGS PROGRAM

Present Law

There are no existing laws that directly address the ability of or-
ganizations or systems of integrated providers to share in the effi-
ciency gains resulting from the joint responsibility and care of
Medicare beneficiaries. However, while some providers who deliver
care in a vertically integrated managed care environment under
Medicare are able to achieve these efficiency gains (e.g., a staff-
model managed care organization), other providers face obstacles to
this type of practice and related potential sharing (e.g., fee-for-serv-
ice providers who practice across a range of separate legal entities).

Experts define groups of providers (e.g. combinations of one or
more hospitals, physician groups including primary care physicians
and possibly specialists, and other health care providers) that are
jointly responsible, through shared bonuses or penalties, for the
quality and cost of health care services for a population of bene-
ficiaries as accountable care organizations (ACOs). MedPAC has
been among the proponents that have encouraged this type of gain
sharing through accountable care organizations.

Medicare has some practical experience with ACO-like organiza-
tions. The Medicare Physician Group Practice (PGP) Demonstra-
tion, mandated by BIPA, created pay-for-performance incentives for
physician groups (being paid fee-for-service) to coordinate the over-
all care delivered to Medicare patients. The physician groups were
rewarded for improving the quality and cost efficiency of health
care services through increased coordination of Part A and Part B
services, investment in care management programs, process rede-
sign, and improved patient health outcomes, especially for bene-
ficiaries with chronic illness, multiple co-morbidities and those near
the end of life. CMS selected ten physician groups on a competitive
basis to participate in the demonstration, favoring multi-specialty
physician groups with well-developed clinical and management in-
formation systems. The ten physician groups represented 5,000
physicians and 224,000 Medicare fee-for-service beneficiaries.
Groups that were able to meet quality-of-care benchmarks and re-
duce their total expected Medicare spending by more than two per-
cent were allowed to share in the savings they generate to the
Medicare program.

Results from the PGP demo suggest that the concept shows
promise. Preliminary results from the demonstration and reports
from participants suggest that the program has achieved its goals
of better coordination of care for the chronically ill, careful atten-
tion to hospital discharge processes, expanded role for non-physi-
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cian providers, and investments in information technology. In the
most recent year of the PGP demo, all participants demonstrated
improvements in quality and achieved below average growth in
costs. In addition, four were awarded with incentive payments for
reducing costs below the two percent threshold. Accountable care
organizations would go beyond the PGP model, which is based on
physician groups, to include additional providers.

Committee Bill

The Committee Bill would allow groups of providers who volun-
tarily meet certain statutory criteria, including quality measure-
ments, to be recognized as ACOs and be eligible to share in the
cost-savings they achieve for the Medicare program. Beginning on
Jan. 1, 2012, eligible ACOs would have the opportunity to qualify
for an incentive bonus.

Eligible ACOs would be defined as groups of providers and sup-
pliers who have an established mechanism for joint decision mak-
ing. The following groups of providers and suppliers would be eligi-
ble for participation: practitioners in group practice arrangements;
networks of practices; partnerships or joint-venture arrangements
between hospitals and practitioners; hospitals employing practi-
tioners; and such other groups of providers of services and sup-
pliers as the Secretary determines appropriate. Practitioners would
be defined as physicians, regardless of specialty, nurse practi-
tioners, physician assistants, and clinical nurse specialists.

To qualify as an ACO, an organization would have to meet at
least the following criteria: (1) agree to become accountable for the
overall care of their Medicare fee-for-service beneficiaries; (2) agree
to a minimum three-year participation; (3) have a formal legal
structure that would allow the organization to receive and dis-
tribute bonuses to participating providers; (4) include the primary
care physicians for at least 5,000 Medicare fee-for-service bene-
ficiaries; (5) provide CMS with information regarding practitioners
participating in the ACO as the Secretary deems appropriate; (6)
have in place a leadership and management structure, including
with regard to clinical and administrative systems; (7) define proc-
esses to promote evidence-based medicine, report on quality and
costs measures, and coordinate care such as through the use of
telehealth, remote patient monitoring, and other such enabling
technologies; and (8) demonstrate to the Secretary that it meets pa-
tient-centeredness criteria determined by the Secretary, such as
use of patient and caregiver assessments or the use of individual-
ized care plans.

To earn the incentive payment, the organization would have to
meet certain quality thresholds. In determining the quality of care
furnished by an ACO, the Secretary would be required to use meas-
ures such as: (1) clinical processes and outcomes; (2) patient per-
spectives on care; and (3) utilization (such as rates of ambulatory-
sensitive admissions and readmissions). ACOs would be required to
submit data on measures the Secretary determines necessary to
evaluate the quality of care furnished by the ACO. The Secretary
would be required to establish performance standards for measures
of the quality of care furnished by ACOs. The Secretary would be
required to seek to improve the quality of care furnished by ACOs
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over time by specifying higher standards for purposes of assessing
quality of care.

The Secretary would be authorized to incorporate reporting re-
quirements and incentive payments and penalties related to the
physician quality reporting initiative (PQRI), electronic prescribing,
electronic health records, and other similar initiatives into the re-
porting requirements for ACOs.

CMS would assign Medicare fee-for-service beneficiaries to ACOs
based on their use of Medicare items and services in preceding pe-
riods. The achievement thresholds and rewards for the ACO would
be as follows. The spending baseline would be determined by using
the most recent three years of total per beneficiary spending for
Medicare parts A and B for those beneficiaries assigned to the
ACO. The benchmark would be set by the baseline amount that is
adjusted for beneficiary characteristics and updated by the pro-
jected absolute amount of growth in national per capita expendi-
tures for parts A and B services under the Medicare fee-for-service
program. Benchmarks would be re-set at the end of the three-year
period.

ACOs with three-year average Medicare expenditures that are
determined by CMS to be below their benchmark for the cor-
responding period would be eligible for shared savings at a rate de-
termined appropriate by the Secretary. The Secretary would be re-
quired to set a minimum threshold of savings that would need to
be achieved by an ACO before savings would be shared. The Sec-
retary would have the authority to adjust the savings thresholds to
account for the varying sizes of participating ACOs. If the Sec-
retary determines that an ACO has taken steps to avoid at-risk pa-
tients in order to reduce the likelihood of increasing costs, the Sec-
retary would be authorized to impose an appropriate sanction, in-
cluding terminating agreements with participating ACOs.

SEC. 3023. NATIONAL PILOT PROGRAM ON PAYMENT BUNDLING

Present Law

Medicare pays for most acute care hospital stays and post-acute
care services, including inpatient rehabilitation and long term care
hospital stays, skilled nursing facility (SNF) stays, and home
health care visits, under prospective payment systems (PPSs) es-
tablished for each type of provider. Under each PPS, a predeter-
mined rate is paid for each unit of service, such as a hospital dis-
charge, or a payment classification group. Payment classification
groups are based on an estimate of the relative resources needed
to care for a patient with a specific diagnosis and set of care needs.
(The patient classification system used by hospitals, for example, is
referred to as Medicare Severity diagnosis related groups or MS—
DRGs).

Generally, PPS payments include a national standardized
amount adjusted by a wage index that is associated with the area
where the provider is located or, for some hospitals, where it has
been reclassified. Medicare law provides for annual updates of the
program payments to reflect inflation and other factors. In some
cases, these updates are linked to the consumer price index for all
urban consumers (CPI-U) or to a provider-specific market basket



171

(MB) index which measures the change in the price of goods and
services purchased by the provider to produce a unit of output.

As Medicare beneficiaries with complex health conditions and
multiple co-morbidities move between hospital stays and a range of
post-acute care providers, Medicare makes separate payments to
each provider for covered services. The Medicare Payment Advisory
Commission (MedPAC), among others, has suggested that Medicare
test new incentives and payment models to encourage providers to
better coordinate across patients’ episodes of care and to evaluate
the full spectrum of care a patient may receive during these epi-
sodes. Specifically, in its June 2008 report, MedPAC recommended
that a bundled payment system for an episode of care be explored
in a pilot program. Under this voluntary program, a single provider
entity would receive a bundled payment intended to cover the costs
of the full range of care needed over the hospitalization episode, in-
cluding 30 days post-discharge.

Committee Bill

The Secretary would be required to develop, test and evaluate al-
ternative payment methodologies through a national, voluntary
pilot program that is designed to provide incentives for providers
to coordinate patient care across the continuum and to be jointly
accountable for the entire episode of care, starting in 2013. If eval-
uations find that the pilot program achieves goals of improving pa-
tient outcomes, reducing costs and improving efficiency, then the
Secretary would be required to submit an implementation plan to
Congress on expanding the pilot program to an extent to be deter-
mined by the Secretary.

Prior to the start of the pilot program, the Secretary would be
required to determine which patient assessment instrument (such
as the Continuity Assessment Record and Evaluation, or CARE
tool) should be used to evaluate a patient’s clinical condition for the
purposes of determining the most clinically-appropriate site for
post-acute care. The Secretary would be required to work with the
Agency for Healthcare Research and Quality (AHRQ) and the
qualified consensus-based entity as defined in MIPPA to develop
episode of care quality measures and post-acute quality measures
in compliance with the quality measurement and endorsement pro-
cedures laid out in Quality Infrastructure section of this legislation.
Finally, the Secretary would be required to determine which Medi-
care statutory provisions and related regulations would be appro-
priate to waive in order to conduct the pilot program.

The duration of the pilot project would be for five years. How-
ever, the Secretary would be able to extend the pilot program for
participating providers, if the Secretary determines that an exten-
sion of the pilot program would result in either (1) an improvement
in the quality of patient care without an increase in expenditures
under this title, or (2) a reduction in expenditures under this title
without a reduction in the quality of patient care. The length of the
extension would be determined by the Secretary.

The Secretary would select eight conditions to be included in the
pilot program by considering the following factors: (1) a mix of
chronic and acute conditions; (2) a mix of surgical and medical con-
ditions; (3) conditions for which there is evidence of opportunity for
providers to improve quality of care while reducing total expendi-
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tures; (3) conditions with significant variation in readmissions and
post acute care spending; (4) conditions with high-volume or high
post acute care spending; and (5) conditions that are deemed most
amenable to bundling across spectrum of care given current prac-
tice patterns. To be an applicable beneficiary under this pilot pro-
gram, individuals must be entitled to, or enrolled in part A and en-
rolled in part B, but not enrolled in part C, and be admitted to a
hospital for an applicable condition.

The pilot program may cover the following services: acute care
inpatient services; physician services delivered inside and outside
of the acute care hospital setting; outpatient hospital services, in-
cluding emergency department visits; services associated with
acute care hospital readmissions; PAC services including home
health, skilled nursing, inpatient rehabilitation, long term care hos-
pital; and other services that the Secretary determines appropriate.

The episode of care established in the pilot program would start
three days prior to a qualifying admission to the hospital and span
the length of the hospital stay and 30 days following the patient
discharge, unless the Secretary determines another timeframe is
more appropriate for purposes of the pilot. The Secretary would de-
velop policies to ensure the traditional fee-for-service program pro-
vides payment for PAC services in the appropriate setting for those
patients who require continued PAC services after the 30th day fol-
lowing the discharge.

With respect to payments for the participating providers in the
pilot program, the Secretary could test alternative payment meth-
odologies, which could include bundled payments or arrangements
in which providers continue to receive reimbursement under cur-
rent payment systems, but are held jointly accountable for the
quality and cost of care provided to Medicare patients. Payments
would be adjusted for patient severity of illness and other patient
characteristics, including having a major diagnosis of substance
abuse or mental illness, resources needed to provide care as well
as adjustments for differences in hospital average hourly wages,
physician work, practice expense, malpractice expense, and geo-
graphic adjustment factors. The pilot program’s payment method-
ology would also take into account the provision of services such as
care coordination, medication reconciliation, discharge planning
and transitional care services and other patient-centered activities
as defined appropriate by the Secretary.

The pilot program’s bundled payment would be made to a Medi-
care provider or other entity comprised of multiple providers to
cover the costs of acute care inpatient and outpatient hospital serv-
ices, physician services and post-acute care. The comprehensive
bundled payment would include the costs of any rehospitalizations
that occur during the covered period. The bundled payment for
each of the eight selected conditions would be based on the average
hospital, physician, and post-acute care payments made over the
episode of care for patient.

Any Medicare provider, including hospitals, physician groups, or
post-acute entities interested in assuming responsibility for the
bundled payment would be able to apply to participate in the pilot
program. Any entity assuming responsibility for the bundled Medi-
care payment would be required to have an arrangement with an
acute hospital for initiation of bundled services. All services pro-
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vided under the bundle would be required to be provided or di-
rected by Medicare-participating providers. Eligible entities would
receive the bundled payment for each patient served, regardless of
whether patient receives certain levels of physician or post acute
care.

In those instances a condition selected for the pilot program is
also subject to Medicare’s readmissions policy, hospitals partici-
pating in the pilot would be exempt from readmissions penalty for
that condition. The bundled payment to a pilot participant would
cover any preventable readmissions within the covered period. In
the case where a patient with a selected condition is readmitted for
a preventable readmission at a different hospital than the initial
hospitalization, the Secretary would reimburse the subsequent hos-
pital its base operating and capital MS-DRG payment amounts
that would otherwise be made if this policy did not apply. The Sec-
retary would then adjust the bundled payment to recoup these
same amounts.

The Secretary would be directed to establish quality measures
related to care provided across all providers participating in the
pilot. These quality measures would be risk-adjusted and would in-
clude: episode of care measures; measures of improved functional
status; rates of readmission; rates of preventable readmissions as
defined in the readmissions policy; rates of return to the commu-
nity; rates of admission to the ER after hospitalization (as dis-
tinctly separate from readmission rates); efficiency measures;
measures of patient-centeredness of care; patient perception of care
measures; measures to monitor and detect the under provision of
necessary care; and other measures deemed appropriate by the Sec-
retary.

The Secretary would be given the authority to delete, revise, and
add quality measures as deemed appropriate related to the care
being provided to patients within the pilot program. All providers
who participate in pilot would be required to report to the Sec-
retary on quality measures during each year of the program. At the
discretion of the Secretary, to the extent practicable, these meas-
ures would be required to be reported through a qualified electronic
health record in a manner prescribed by the Secretary.

The Secretary would be required to conduct an independent eval-
uation of the pilot program and submit an interim report to Con-
gress no later than two years after date of implementation of the
pilot program and a final report no later than three years after
date of the implementation. The evaluation would include an exam-
ination of the extent of performance improvement related to quality
measures, health outcomes, access to care and financial outcomes.

If the Secretary finds that the pilot program results in either im-
provements in the quality of patient care without an increase in
Medicare expenditures or a reduction in Medicare expenditures
without a reduction in the quality of patient care, then the Sec-
retary would be required to submit an implementation plan to Con-
gress not later than January 1, 2016 with recommendations re-
garding expansion of the pilot program by not later than January
1, 2018, to an extent determined appropriate by the Secretary.

The Secretary would also consult with representatives of small
and rural hospitals, including critical access hospitals (CAHs), to
determine appropriate and effective methods for hospitals to par-
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ticipate in the pilot program or in a similar pilot program. The Sec-
retary would consider innovative methods of implementing bun-
dling in these hospitals, including the challenges associated with
the small volume of services provided to Medicare beneficiaries by
these facilities. Not later than two years after the date of enact-
ment of this Act, the Secretary would submit to Congress a report
on the results of this consultation including recommendations with
the respect to the appropriate application of bundling to small and
rural hospitals, including CAHs.

SEC. 3024. INDEPENDENCE AT HOME PILOT PROGRAM

Present Law

The Department of Veterans Affairs has been implementing a
Home Based Primary Care (HBPC) program since 1972. HBPC pro-
vides comprehensive, interdisciplinary primary care in the homes
of veterans with complex medical, social, and behavioral conditions
for whom routine clinic-based care is not effective. HBPC targets
frail, chronically ill veterans who require interdisciplinary health
care teams, continuity, coordination of care, and the integration of
diverse services to cover their complex medical, social, rehabilita-
tive, and behavioral care needs. These veterans need comprehen-
sive, longitudinal home care services as they age to maximize func-
tion, minimize institutionalization, and maintain quality of life.
HBPC currently operates at over 130 locations in 48 states and
Puerto Rico, and has shown substantial reductions in hospital days,
nursing home days, and total costs of care.

Committee Bill

The Committee Bill would require the Secretary to conduct a
Medicare pilot program, beginning no later than January 1, 2012,
to test a payment incentive and service delivery model that utilizes
physician and nurse practitioner directed home-based primary care
teams designed to reduce expenditures and improve health out-
comes in the provision of items and services to certain chronically
ill Medicare beneficiaries. The pilot would be required to test
whether such a model, which is accountable for providing com-
prehensive, coordinated, continuous, and accessible care to high-
need populations at home and coordinating health care across all
treatment settings, would result in the following goals of reducing
preventable hospitalizations; preventing hospital readmissions; re-
ducing emergency room visits; improving health outcomes commen-
surate with the beneficiaries’ stage of chronic illness; improving the
efficiency of care, such as by reducing duplicative diagnostic and
laboratory tests; reducing the cost of Medicare health care services
covered under this proposed legislation; and achieving beneficiary
and family caregiver satisfaction.

The Secretary would enter into agreements with qualifying inde-
pendence at home medical practices, legal entities comprised of an
individual physician or nurse practitioner or group of physicians
and nurse practitioners that provide care as part of a team that in-
cludes physicians, nurses, physician assistants, pharmacists, and
other health and social services staff, as appropriate. These prac-
tice staff would have experience providing home-based primary
care services to applicable beneficiaries. The practice would be or-
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ganized in part for the purpose of providing the services of a physi-
cian, who has the medical training or experience to fulfill the phy-
sician’s role in the practice; would have documented experience in
providing home-based primary care services to high-cost chronically
ill beneficiaries; would have the