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The Committee on Veterans’ Affairs (hereinafter, “the Com-
mittee”), to which was referred the bill (S.252), to amend title 38,
United States Code, to enhance the capacity of the Department of
Veterans Affairs to recruit and retain nurses and other critical
health-care professionals, to improve the provision of health care to
veterans, and for other purposes, reports favorably thereon, with
an amendment, and recommends that the bill, as amended, do
pass.

INTRODUCTION

On January 15, 2009, Chairman Akaka introduced S.252, the
proposed “Veterans’ Health Care Authorization Act of 2009.” S. 252
as introduced would enhance the capacity of the Department of
Veterans Affairs (hereinafter, “VA”) to recruit and retain nurses
and other critical health care professionals. This bill included a ma-
jority of provisions from S.2969, legislation introduced on May 1,
2008 by Chairman Akaka in the 110th Congress. S.2969 was re-
ported favorably by the Committee, S. Rpt. 110-473, with an
amendment in the nature of a substitute, and was subsequently
placed on the Senate Legislative Calendar on September 18, 2008.
It was not taken up by the Senate prior to the adjournment of the
110th Congress.

S.2969 as reported and S.252 as introduced include provisions
derived from a number of other bills, described below.

On October 31, 2007, Chairman Akaka introduced, by request,
S. 2273, the proposed “Enhanced Opportunities for Formerly Home-
less Veterans Residing in Permanent Housing Act of 2007.” S. 2273
would enhance services for previously homeless veterans and for
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veterans at risk of becoming homeless. S. 2969 as reported included
similar provisions as did S. 252 as introduced.

On April 2, 2008, Senator Murray introduced S.2799, the pro-
posed “Women Veterans Health Care Improvement Act of 2008.”
S.2799 would require studies of the health care needs of women
veterans and of the services available to them from VA, and would
require expansion of the services available to women veterans.
S. 2969 as reported contained similar provisions as did S.252 as in-
troduced. Senator Murray introduced S.597 on March 16, 2009,
which contained provisions similar to those in S.2799.

On April 2, 2008, Chairman Akaka introduced S.2796. S.2796
would require VA to conduct a pilot program on the use of commu-
nity-based organizations to ensure that transitioning veterans and
their families receive the care and benefits to which they are enti-
tled. S.2969 as reported contained this program as did S. 252 as in-
troduced.

On April 22, 2008, Senator Harkin introduced S.2899, the pro-
posed “Veterans Suicide Study Act.” S.2899 would direct VA to
conduct a study on suicides among veterans. S. 2969 as reported in-
cluded similar provisions as did S. 252 as introduced.

On April 28, 2008, Chairman Akaka introduced S.2926, the pro-
posed “Veterans Nonprofit Research and Education Corporations
Enhancement Act of 2008.” S.2926 would authorize multi-medical
center nonprofit research corporations (hereinafter, “NPCs”), clarify
existing authorities, and strengthen VA oversight of NPCs. S. 2969
as reported included similar provisions as did S.252 as introduced.

On April 29, 2008, Senator Tester introduced S.2937. S.2937
would provide VA with permanent authority to provide health care
for participants in certain Department of Defense chemical and bio-
logical tests, and would expand the study of the impact of Project
Shipboard Hazard and Defense (hereinafter, “SHAD”) on veterans’
health. S. 2969 as reported included similar provisions as did S. 252
as introduced.

On May 1, 2008, Senator Bond introduced S.2963. S. 2963 would,
among other things, enhance the mental health care services avail-
able to members of the Armed Forces and veterans, and enhance
counseling and other benefits available to survivors of members of
the Armed Forces and veterans. S.2969 as reported included simi-
lar provisions as did S.252 as introduced. S.772, introduced April
1, 2009, by Senator Bond, includes provisions similar to S. 2963.

On May 6, 2008, Chairman Akaka introduced, by request,
S.2984, the proposed “Veterans’ Benefits Enhancement Act of
2008.” S.2984 contained a number of provisions since enacted into
law, but also included modifications to a number of reporting re-
quirements, authorizations to disclose certain personal information
in limited circumstances, and authorities for the operation and up-
keep of the VA police force. S.2969 as reported included similar
provisions as did S. 252 as introduced.

On May 8, 2008, Chairman Akaka introduced S.3000, the pro-
posed “Native American Veterans Access Act of 2008.” S.3000
would include federally recognized tribal organizations in certain
programs for State veterans homes. S.2969 as reported included
similar provisions as did S. 252 as introduced.

On June 23, 2008, Ranking Member Burr introduced S.3178.
S.3178 would authorize a dental insurance program for veterans
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and survivors and dependents of veterans. S.2969 as reported in-
cluded provisions derived from this legislation as did S.252 as in-
troduced. On February 26, 2009, Senator Burr again introduced
S. 498, a bill similar to S.3178.

On April 22, 2009, the Committee held a hearing on pending
health care legislation. Testimony was offered by: Gerald M. Cross,
M.D., FAPP, Principal Deputy Under Secretary for Health, Depart-
ment of Veterans Affairs; Walter A. Hall, Assistant General Coun-
sel, Department of Veterans Affairs; Joleen Clark, Chief Officer for
Workforce Management and Consulting, Veterans Health Adminis-
tration; Adrian Atizado, Assistant National Legislative Director,
Disabled American Veterans; Ammie Hilsabeck, R.N., Oscar G.
Johnson VA Medical Center (Iron Mountain, MI), on behalf of
American Federation of Government Employees; Ralph Ibson,
Health Policy Senior Fellow, Wounded Warrior Project; and Blake
Ortner, Senior Legislative Director, Paralyzed Veterans of America.

COMMITTEE MEETING

The Committee met in open session on May 21, 2009, to consider,
among other legislation, S.252, consisting of S.252 as introduced
with a number of modifications following testimony provided at the
foregoing hearing. The Committee voted by roll call to report favor-
ably S. 252 without dissent.

SUMMARY OF S. 252 AS REPORTED

S.252, as reported, (hereinafter, “the Committee bill”) would
amend the title of the original bill, and would make numerous en-
hancements and expansions to VA health care and services. This
legislation is similar to S.2969, which was reported by the Com-
mittee on September 18, 2008, but not taken up by the Senate.
Changes from S.2969 include: refinements to the personnel sec-
tions; deletions to reflect provisions that were enacted as Pub. L.
110-387; and deletions of provisions that were introduced in S. 801.

TITLE I—DEPARTMENT PERSONNEL MATTERS

Section 101 would authorize VA to extend title 38, United States
Code (U.S.C.), employment status to certain employees under lim-
ited circumstances; amend salary authorities for certain VA posi-
tions; amend the statute governing certain work schedules; amend
the statute governing transparency and conduct of locality pay sur-
veys; and enhance other authorities to improve recruitment and re-
tention of medical professionals.

Section 102 would impose limitations on overtime duty and
would amend the statutes governing weekend duty and alternative
work schedules for nurses.

Section 103 would reauthorize and expand certain educational
assistance programs to improve recruitment and retention.

Section 104 would establish standards for the appointment and
practice of physicians in VA medical facilities.

TITLE II—HEALTH CARE MATTERS

Section 201 would repeal the annual reporting requirements on
nurse pay and long-term planning.
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Section 202 would amend the annual Gulf War research report
by changing the report due date.

Section 203 would mandate that payment by VA on behalf of a
covered beneficiary for the Civilian Health and Medical Program of
VA (hereinafter, “CHAMPVA”) medical care shall constitute pay-
ment and eliminate any liability on the part of the beneficiary for
that care.

Section 204 would authorize VA to make disclosures from certain
medical records under limited circumstances.

Section 205 would require the disclosure to the Secretary of
health plan contract information and social security numbers of
certain veterans receiving care from VA.

Section 206 would require the designation of a National Quality
Management Officer, and a Quality Management Officer for each
VA facility, would describe the responsibilities of such Officers, and
would require VA to establish mechanisms for employees to submit
confidential reports on matters related to quality of care in VA fa-
cilities. Further, this provision requires certain reports regarding
VA quality programs and implementation of this section.

Section 207 would require a report on Department health care
quality management.

Section 208 would require VA to establish a pilot program on the
use of community-based organizations to ensure that transitioning
veterans and their families receive the care and benefits they need.

Section 209 would authorize VA to contract with appropriate en-
tities for specialized residential care and rehabilitation for certain
Operation Iraqi Freedom or Operation Enduring Freedom (herein-
after, “OIF/OEF”) veterans with TBI.

Section 210 would require VA to establish an expanded study on
the health impact of Project SHAD.

Section 211 would require VA to provide care and services to cer-
tain individuals in non-Department facilities under limited cir-
cumstances.

Section 212 would authorize tribal organizations to access the
construction grants and per diem payments provided under the
State Veterans Home Program in the same manner as other eligi-
ble entities.

Section 213 would require VA to establish a pilot program on the
provision of dental insurance plans to veterans, survivors, and de-
pendents of veterans.

TITLE III—WOMEN VETERANS HEALTH CARE

Section 301 would require VA to report on the barriers to women
veterans’ access to VA health care.

Section 302 would require VA to develop a plan to improve the
provision of health care services to women veterans.

Section 303 would require an independent study on the health
consequences of service in OIF/OEF for women veterans.

Section 304 would require VA to implement a program of train-
ing and certification for VA mental health care providers on care
for veterans suffering from military sexual trauma.

Section 305 would require VA to establish a pilot program on
counseling in retreat settings for women veterans newly separated
from service in the Armed Forces.
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Section 306 would require a report on full-time women veterans’
program managers at VA medical centers.

Section 307 would require the Advisory Committees on Women
Veterans and Minority Veterans to include women veterans re-
cently separated from service in the Armed Forces.

Section 308 would require VA to establish a pilot program on
child care for certain veterans receiving health care from VA.

Section 309 would authorize VA to provide health care services
to the newborn children of woman veterans under certain cir-
cumstances.

TITLE IV/—MENTAL HEALTH CARE

Section 401 would establish eligibility for members of the Armed
Forces who served in OIF/OEF for readjustment counseling and re-
lated mental health services through the Readjustment Counseling
Service of the Veterans Health Administration.

Section 402 would restore the authority of the Readjustment
Counseling Service to provide referral and other assistance to
former members of the Armed Forces, not otherwise authorized for
counseling.

Section 403 would require VA to conduct a study on suicides
among veterans since January 1, 1999, and report to Congress on
their findings.

Section 404 would require VA to transfer $5,000,000 to the Sec-
retary of Health and Human Services for the Graduate Psychology
Education program.

TITLE V—HOMELESS VETERANS

Section 501 would authorize VA to establish a pilot program to
make grants to public and nonprofit organizations that coordinate
the provision of supportive services to formerly homeless veterans
residing on certain military property.

Section 502 would authorize VA to establish a pilot program to
make grants to public and nonprofit organizations that coordinate
the provision of supportive services to formerly homeless veterans
residing in permanent housing.

Section 503 would authorize VA to establish a pilot program to
make grants to public and nonprofit organizations that provide out-
reach to inform low-income and elderly veterans who reside in
rural areas about pension benefits.

Section 504 would require assessments of the pilot programs de-
scribed in Sections 501-503.

TITLE VI—NONPROFIT RESEARCH AND EDUCATION CORPORATIONS

Section 601 would authorize multi-medical center nonprofit re-
search and education corporations (“NPCs”), expand existing cor-
porations to multi-medical center research corporations, amend au-
thorities on the applicability of state law, clarify the status of cor-
porations, and reinstate the requirement of 501(c)(3) status of cor-
porations.

Section 602 would clarify the purpose of NPCs.

Section 603 would amend the requirements for VA and non-VA
Board members.
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Section 604 would amend and clarify the provision on general
powers of NPCs.

Section 605 would redesignate section 7364A of title 38, U.S.C.,
as section 7365.

Section 606 would amend the provision on reporting by adding
additional information to be reported on; amend the provision re-
lated to the confirmation of application of conflict of interest regu-
lations to include appropriate corporation positions; and authorize
the establishment of an appropriate payee reporting threshold.

TITLE VII—OTHER MATTERS

Section 701 would expand the authority for VA police officers.
Section 702 would provide a uniform allowance for VA police offi-
cers.

BACKGROUND AND DISCUSSION
TITLE I—DEPARTMENT PERSONNEL MATTERS

Title I of the Committee bill contains a number of provisions that
would amend specific personnel authorities in title 38, United
States Code (U.S.C), so as to give the Secretary of Veterans Affairs
additional tools to retain health care personnel, expand scholarship
programs for the purposes of recruitment and retention; and au-
thorize additional pay for executive positions within VHA, and for
certain nursing positions.

Section 101. Enhancement of authorities for retention of medical
professionals.

Section 101 of the Committee bill contains provisions that would
amend title 38 to remove salary restrictions at nurse and executive
grades to improve recruitment and retention; improving the meth-
odology and transparency of the computation of the locality pay
scale; and establishing guidelines on the use of mandatory overtime
for nurses in emergency situations.

Subsection 101(a)—Secretarial authority to extend title 38
status to additional positions.

Background. The unique features of the title 5, title 38, and title
38 hybrid personnel systems have resulted in uneven conditions of
employment for some employees working in the same occupational
series and occupational groups. For example, corrective therapy as-
sistants, hired under title 5, provide services under the same occu-
pational series as occupational therapy assistants and physical
therapy assistants, hired as title 38 hybrids. All three work in the
same organizational units providing rehabilitation therapy, but are
hired and employed under different conditions.

Committee Bill. Subsection (a)(1) of section 101 of the Committee
bill would amend section 7401(3) of title 38, so as to give the Sec-
retary of VA the authority to apply the title 38 hybrid employment
system to additional health care occupations when such action is
deemed necessary to meet recruitment or retention needs. The
Committee bill limits the application of title 38 hybrid status to
those providing direct patient care services or services incident to
direct patient-care services, not otherwise available to provide med-
ical care and treatment for veterans.
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The Secretary would be required to notify the House and Senate
Committees on Veterans’ Affairs and the Office of Management and
Budget (OMB) 45 days prior to implementing a decision to convert
an occupation to the hybrid system. Prior to Congressional and
OMB notification, VA would be required to notify labor organiza-
tions representing VHA employees in occupations being considered
for inclusion, in order to seek their comments.

In testimony submitted for the record of the Committee’s April
22, 2009, hearing, VA supported the provisions of this subsection
as this change would give the Secretary the ability to react quickly,
through the title 38 hiring process, to bring on additional employ-
ees.

Subsection (a)(2) of section 101 of the Committee bill would fur-
ther amend section 7401(3) by adding nurse assistants to the list
of occupations eligible for appointment under title 38. By bringing
this position under the title 38 hiring process, the Department will
have the ability to expedite hiring to fill nurse assistant positions.

In accordance with the original purpose for a separate title 38
hiring system, it is the Committee’s intent that VA continue to
have the ability to expedite the hiring of certain health care per-
sonnel. The Committee is aware that, as presently implemented,
the hiring process under title 38 has not proven as expeditious as
intended and that concerns have been raised that adding additional
professions to the list of hybrid positions could overburden the title
38 hybrid employment system. It is the Committee’s belief, how-
ever, that the Department has the capacity, resources, and respon-
sibility to resolve the obstacles to expedited hiring under title 38.

In addition, testimony submitted by VA for the record of the
April 22, 2009, Committee hearing, stated that nurse assistants, in
particular, are high priority positions that have proven difficult to
fill. VA supported the provisions of subsection (a)(2) of this section
in its testimony, citing turnover rates of 11.1 percent for 2007 and
10.96 percent for 2008, which illustrate the great difficulty VA ex-
periences in retaining nurse assistants.

Professional organizations have also recognized VA’s need for
better tools to enhance recruitment of allied health professionals.
On May 26, 2009, the Committee received a letter from the Joint
Commission on Allied Health Personnel in Ophthalmology
(JCAHPO) supporting Section 101(a) because it would increase
VA’s ability to recruit and retain qualified eye care technicians. Ac-
cording to JCAHPO, a qualified eye care technician can improve
the workload of an ophthalmologist by an average of 36%.

Subsection 101(b) and (c)—Probationary periods for reg-
istered nurses, and prohibition on temporary part-time
registered nurse appointments in excess of two years.

Subsections (b) and (¢) of section 101 of the Committee bill are
addressed below together, as they are dependent upon each other,
and address similar issues.

Subsection (b) would modify the terms of the probationary period
that registered nurses must serve upon employment by the Depart-
ment, and subsection (¢) would limit the extent of a temporary ap-
pointment of part-time registered nurses.

Background. Subsection 7403(b) of title 38, provides that ap-
pointments of health care providers under that section shall be for
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a probationary period of two years. The probationary period serves
to ensure an appropriate time of observation and vetting before an
employee becomes permanent.

Currently, part-time registered nurses (“RNs”) are employed by
the Department on a temporary basis under section 7405 of title
38. As temporary employees, they are not eligible for the same job
protection and grievance rights as employees appointed under sec-
tion 7403 who have completed the probationary periods. Further,
when employees transition from full to part-time, they are consid-
ered employees under 7405, with commensurate loss of rights and
protections. Valerie O’Meara, R.N., representing the American Fed-
eration of Government Employees, testified before the Committee
on April 9, 2008, about her experience switching from full to part-
time status to raise a family. She explained that she lost her griev-
ance and arbitration rights, and was not permitted to contest Re-
ductions-In-Force decisions. Further, she described the cases of
older nurses who have worked a decade or more for the VA who
switch to part-time because of the stress of their job or to care for
their aging parents. The Committee believes VA would benefit from
retaining the expertise of these registered nurses, even on a part-
time basis.

VA has been challenged to fill RN positions due to rising demand
for these professionals. A March 2009 Memorandum from the Con-
gressional Research Service indicated that VA had 1700 vacancies
for registered nurses, with a projected loss of another 7600 VA Reg-
istered Nurses due to retirement by the year 2013.

Committee Bill. Subsections (b) and (c) of section 101 of the Com-
mittee bill would clarify the terms of a probationary period under
section 7403 of title 38, and address the inequity faced by part-time
nurses under section 7405 of title 38.

Subsection (b) would amend section 7403(b) by adding two new
paragraphs. New paragraph (2) would mandate that an appoint-
ment of a registered nurse under the section, whether on a full- or
part-time basis, shall be for a probationary period of two years. The
intent of this provision is to ensure equitable treatment for full and
part-time nurses, which is vital to the Department’s ability to re-
cruit and retain part-time nurses.

New paragraph (3) would mandate that an appointment under
section 7403 on a part-time basis of a health care professional who
has previously served on a full-time basis shall be without a proba-
tionary period. This provision would clarify that no RN who has al-
ready served a probationary period would be required to serve a
probationary period upon switching from a full-time to a part-time
appointment. The Committee sees no utility in requiring an RN
who has served a probationary period on a full-time basis to serve
an additional probationary period.

Subsection (¢) of section 101 would amend section 7405 of title
38, to add a new subsection (g). The proposed new subsection
would specify that the appointment of an RN on a temporary part-
time basis under section 7405 would be for a probationary period,
as defined under section 7403(b), as would be amended by sub-
section (b) of section 101 of the Committee bill. Upon completion
of the probationary period, the appointment would no longer be
considered temporary, and would instead be considered an appoint-
ment under 7403(a), unless the part-time appointment resulted
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from an academic affiliation, a research proposal or grant, or was
used for non-citizens in accordance with 38 U.S.C. 7407(a). Subject
to these exceptions, and the completion of the probationary period,
all temporary part-time appointments of RNs would be considered
permanent.

It is the Committee’s intent that the amendments to sections
7403 and 7405 will eliminate disincentives to part-time employ-
ment of RNs in VA. Many RNs, after serving a full career in VA,
or in response to family concerns, are faced with the decision to ei-
ther retire from VA or transition to part-time service. Informed by
the testimony presented at the Committee hearings on April 9 and
May 21, 2008, the Committee believes VA would benefit from the
service that these registered nurses would provide on a part-time
basis. Further, increased use of part-time registered nurses will
help VA fully staff facilities, and better meet the rising demand for
health care services.

It is not the intent of the Committee bill to prevent or limit the
hiring of part-time nurses beyond the probationary period. Rather,
the Committee intends that upon completion of such period, the ap-
pointment be considered permanent, with all accompanying bene-
fits and privileges.

In written testimony provided to the Committee for its April 22,
2009 legislative hearing, the American Federation of Government
Employees testified in support of transitioning part-time temporary
employees to an appointment under 7403(a) following completion of
a probationary period. Carl Blake, National Legislative Director,
Paralyzed Veterans of America, in testimony before the Committee
on May 21, 2008, also voiced support for the provision to eliminate
the probationary period for RNs who transition from full-time to
part-time.

Subsection 101(d)—Waiver of offset from pay for certain re-
employed annuitants.

Subsection (d) of section 101 of the Committee bill would author-
ize VA to waive salary offsets for retirees who are reemployed in
the Veterans Health Administration.

Background. Under current law, the salary of a VHA employee
rehired after retirement from the Federal Government is reduced
according to the amount of their annuity under a government re-
tirement system. The reduction is required by sections 8344 and
8468 of title 5, U.S.C., which deal with annuity payments upon re-
employment.

VHA faces a growing wave of retirements at all levels of adminis-
tration and health care providers. According to the Department, at
the end of 2006, 56 percent of Medical Center Directors were eligi-
ble for retirement, and by 2013 over 90 percent of these key per-
sonnel will be eligible for retirement. Many of the likely successors
for the director positions, current Associate Directors, are also re-
tirement eligible. VA projects that by 2013, 95,019 VHA employees
will be eligible to retire, including 97 percent of current senior ex-
ecutives, 81 percent of facility Chiefs of Staff, and 91 percent of
nurse executives. This rate of retirement eligibility is unprece-
dented, and the sudden loss of the experience and expertise of
these employees would seriously limit VA’s ability to deliver care.
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Because reemployed annuitants receive only that portion of their
salary that is above their annuity payment, there is little incentive
under the current employment system to return to VA employment.
Annuitants who wish to continue working are able to receive full
pay from a non-government employer, in addition to their annuity,
something they cannot do at VA.

In testimony before the Committee on May 21, 2008, Cecilia
McVey, MHA, RN, former President of the Nurses Organization of
Veterans Affairs, said that “During this time of a critical nursing
shortage, it is more important than ever to keep these valuable re-
sources to provide the best care to veterans.”

Rehiring annuitants addresses issues arising from the high num-
ber of retirements facing VA. Increased employment of annuitants
would potentially limit costs by reducing the use of expensive con-
tract agreements. Retaining experienced professionals while young-
er employees develop their capabilities would also ensure the trans-
fer of valuable institutional knowledge from one generation of lead-
ers to another within VA.

A program which allows the Government Accountability Office to
temporarily hire retirees, without a salary offset, for the purposes
of training, education, and mentoring, has proven successful.

Committee Bill. Subsection (d) of section 101 of the Committee
bill would amend section 7405 of title 38 so as to add a new sub-
section (g) which would authorize the Secretary to waive sections
8344 and 8468 of title 5, U.S.C., on a case-by-case basis when re-
employing an annuitant on a temporary basis. This section would
further require that an annuitant to whom a waiver under the pro-
posed new section (g) is granted be subject to the provisions of
chapter 71 of title 5, relating to the protection of government em-
ployees from discrimination and retaliation.

By authorizing the Secretary to waive these two sections of title
5, the Committee intends to encourage retirees to return to work
at VHA. At present, many VA employees go on to work outside of
the Department after retiring from VA, with some even returning
to work at VA on a contract basis. By eliminating the salary offset,
it is the Committee’s hope that there will be a significant pay in-
centive that will encourage annuitants to return to VA, rather than
seeking employment elsewhere.

Subsection 101(e)—Rate of basic pay for appointees to the of-
fice of the under secretary for health set to rate of basic
pay for senior executive service positions.

Subsection (e) of section 101 of the Committee bill would amend
section 7404(a) of title 38, to set the rate of basic pay for ap-
pointees to the Office of the Under Secretary of Health.

Background. Under current law, non-physician and non-dentist
appointees under section 7306 of title 38, which relates to the com-
position of the Office of VA’s Under Secretary for Health, including
the Director of Pharmacy Benefits Management Strategic Health
Group, the Director of Dietetics, the Director of Podiatry, and the
Director of Optometry, among others, serve in executive level posi-
tions that are equivalent in scope and responsibility to positions in
the Senior Executive Service (SES), which includes senior man-
agers and administrators in the VA Central Office, among others.
The pay level for section 7306 appointees is adjusted each year by
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Executive Order, as authorized by chapter 53 of title 5, and is
capped, by subsection 7404(d) of title 38, at the pay rate for Level
V of the Executive Schedule, currently at $143,500 including local-
ity pay. VA employees in the SES, on the other hand, can receive
pay up to Level II of the Executive Schedule, currently $177,000.

According to VA, the disparity between pay levels for SES and
non-SES employees serving in similar capacities has led to difficul-
ties in recruiting and retaining non-SES executive level managers.
Executives in these positions provide valuable input to the Under
Secretary for Health, and manage significant elements of the Vet-
erans Health Administration.

Committee Bill. Subsection (e) of section 101 of the Committee
bill would amend section 7404(a) of title 38 so as to add a para-
graph that would mandate that pay for certain appointees to the
Office of the Under Secretary for Health be set according to the
SES. This change would be effective on the first day of the first pay
period beginning the day after 180 days after the date of enactment
of this legislation.

This change would effectively establish that, for the purposes of
basic pay, all senior executives in the Office of the Under Secretary
for Health would receive pay based on Level II or Level III of the
Executive Schedule. The Secretary would be required to meet the
same OPM certification criteria as is currently utilized for SES pay
scales. By implementing a uniform pay scale for all senior execu-
tives in that office, the Committee believes VA will be better able
to recruit and retain highly qualified individuals.

This provision was developed in close cooperation with the De-
partment, and the Department indicated its support for this sub-
section in testimony submitted for the Committee’s April 22, 2009,
hearing.

In testimony before the Committee on May 21, 2008, Thomas
Berger, PhD, Chair of the National PTSD and Substance Abuse
Committee, Vietnam Veterans of America (VVA), expressed VVA’s
support for additional pay “to enhance recruitment and retention
of top professionals to run the VA health care system.”

Subsection 101(f)—Special incentive pay for department
pharmacist executives.

Background. VA is challenged to match the compensation offered
by non-Federal employers to senior executives, including National
Pharmacist Executives (NPEs). NPEs include managers of the VA
National Formulary, Directors of the Consolidated Mail Outpatient
Pharmacies, consultants to the Secretary for pharmacy issues, Net-
work Pharmacy Benefits Managers, and the Director of Emergency
Pharmacy Services. Under current law, basic salaries for NPEs are
set according to the General Schedule, which caps salaries for these
positions at $153,200. According to surveys conducted by VA, sal-
ary ranges for national and regional pharmacy executives are be-
tween $180,000 and $225,000. Further inducements commonly
available in the private sector include profit sharing or stock op-
tions, yearly bonuses more generous than those currently available
from VA, recruitment and retention bonuses, and corporate vehi-
cles for individuals in regional positions.

VA has been challenged to fill NPE positions in recent years, due
largely to the pay disparity between VA and the private sector, and



12

the lack of financial incentives to take on responsibilities at the na-
tional and regional level. In addition, applications for Chief of
Pharmacy positions at VA facilities, the primary source of future
NPEs, have fallen off dramatically. The Workforce Succession Stra-
tegic Plan for VHA FY 2006-2010 (October, 2005), listed phar-
macists second only to RNs as national priorities for recruitment
and retention.

Committee Bill. Subsection 101(f) of the Committee bill would
amend section 7410 of title 38, relating to additional pay authori-
ties, to authorize recruitment and retention special incentive pay
for pharmacist executives of up to $40,000. The determination of
whether to provide such pay, and its amount, would be based on:
grade, step, scope and complexity of the position, personal quali-
fications, characteristics of the labor market concerned, and such
other factors as the Secretary considers appropriate. This provision
would provide that such pay would be in addition to other pay,
awards, and bonuses. In testimony submitted for the Committee’s
April 22, 2009, hearing, VA supported this provision.

Subsection 101(g)—Pay for physicians and dentists.

Subsection 101(g) of section 101 of the Committee bill would
make three separate amendments to section 7431 of title 38, relat-
ing to pay for physicians and dentists.

Committee Bill. Paragraph (1) of subsection (g) would clarify the
determination of the non-foreign cost of living adjustment (COLA),
authorized by section 7431(b). The COLA is provided to employees
in locations with substantially higher costs of living than those of
Washington, DC, and or environmental conditions that differ sub-
stantially from those in the continental United States. Similar pro-
visions, which are applicable to other government employees, are
in section 5941 of title 5, U.S.C.

Paragraph (1) of subsection 101(g) of the Committee bill would
amend section 7431(b) so as to add a new paragraph that would
provide that the non-foreign cost of living adjustment allowance au-
thorized under section 5941 of title 5, U.S.C., shall, in the case of
VA physicians and dentists, be determined as a percentage of base
pay only. Section 7431(b) currently does not specify the basis for
the determination of the allowance, which has led to inconsistent
determinations.

Paragraph (2) of subsection (g) would amend section
7431(c)(4)(B)(i) to exempt physicians and dentists in executive lead-
ership provisions from the panel process in determining the
amount of market pay and tiers for such physicians and dentists.
Market pay is “pay intended to reflect the recruitment and reten-
tion needs for the specialty or assignment * * * of a particular
physician or dentist” in a VA facility. Under current law, the Sec-
retary is to take into account the views of “an appropriate panel
or board” in determining the amount of market pay for an indi-
vidual physician or dentist. In cases where such physicians or den-
tists occupy executive leadership positions such as chief officers,
network directors, and medical center directors, the consultation of
a panel has some limitations. The small number of providers who
would qualify as peers for the executive leaders results in their
serving on each other’s compensation panels. This amendment will
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provide the Secretary with discretion to identify executive physi-
cian/dentist positions that do not require a panel process.

Paragraph (3) of subsection (g) would amend section 7431(c)(7) so
as to allow an exception to the prohibition in current law on a re-
duction in market pay when a physician or dentist remains in the
same position or assignment. The exception would allow for a re-
duction in market pay when there has been a change in board cer-
tification or a reduction of privileges, even when the individual re-
mains in a position or assignment. By allowing such reduction in
market pay, the Committee bill would prevent a physician or den-
tist from receiving additional market compensation for credentials
and or privileges he or she may no longer possess.

In testimony submitted for the Committee hearing on April 22,
2009, VA indicated support for the provisions in subsection 101(g)
of the Committee bill.

Subsection 101(h)—Adjustment of pay cap for nurses.

Subsection (h) of section 101 of the Committee bill relates to pay
for RNs.

Background. Under current law, section 7451 of title 38 governs
basic pay levels for VA RNs, and certain other VA employees. Sec-
tion 7451(c)(2) mandates that the maximum rate of basic pay for
any grade for a covered position, including RNs, may not exceed
the maximum rate of basic pay established for positions in level V
of the Executive Schedule under section 5316 of title 5, U.S.C.
Level V is currently set at $143,500.

In testimony submitted for the Committee’s April 9, 2008, hear-
ing, Ms. Converso of United American Nurses cited a “crisis in our
country regarding the shortage of registered nurses.” At the same
hearing, Marisa W. Palkuti, MEd, Director, Healthcare Retention
and Recruitment Office, Veterans Health Administration, cited a
growing inadequacy in the number of health care workers, includ-
ing RNs nationwide, and suggested that “[t]his shortfall will grow
exponentially over the next 20 years.”

During that hearing, Sheila M. Cullen, the then-Director of the
San Francisco VA Medical Center, testified about her efforts to re-
tain nurses. To compete with other health care employers in the re-
gion, and to address the high cost of living, Ms. Cullen instituted
salary increases for RNs between 5 and 8 percent annually in re-
cent years.

The current level V cap often prevents VA registered nurses from
receiving locality pay. Locality pay, which is in addition to basic
pay, is based on compensation levels in a local labor market. When
a nurse’s basic pay is equal to the level V cap, no additional locality
pay can be awarded, regardless of conditions in local labor market,
a result that has a detrimental effect on recruitment and retention.

Committee Bill. Subsection (h) of section 101 of the Committee
bill would amend section 7451(c)(2) of title 38, so as to adjust the
pay cap for registered nurses and others in covered positions from
Level V to Level IV. Level IV is currently set at $153,200. By rais-
ing the cap on nurse basic pay, the Committee intends to provide
VA with additional flexibility to compete in local labor markets.
Based on testimony presented at Committee hearings, and on over-
sight activities, the Committee believes that additional pay would
improve VA’s ability to recruit and retain qualified nurses.
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This provision was supported by VA in testimony submitted to
the Committee for its April 22, 2009, hearing. Also, in testimony
before the Committee on May 21, 2008, Cecilia McVey, MHA, RN,
Former President of the Nurses Organization of Veterans Affairs,
called for the increase in the cap on RN pay proposed by the Com-
mittee bill.

Subsection 101(i)—Exemption for certified registered nurse
anesthetists from limitation on authorized competitive
pay.

Subsection (i) of section 101 of the Committee bill would allow
pay for certified registered nurse anesthetists (CRNAs) to exceed
the pay caps established for RNs employed by the Department.

Background. As discussed above, under subsection 101(h), cur-
rent law limits pay for CRNAs at level V of the Executive Sched-
ule, currently $143,500. Additional compensation may be provided
to CRNAs in the form of recruitment and/or retention bonuses. As
is currently the case with RNs, the level V cap often prevents
CRNAs from receiving locality pay.

In December 2007, the Government Accountability Office
(“GAQO”) released a report on CRNA retention, titled “Department
of Veterans Affairs (VA) medical facilities have challenges in re-
cruiting and retaining VA CRNAs for their workforce” (GAO-08-
56). GAO found that about three-fourths of all VA medical facility
chief anesthesiologists responding to the survey reported that they
had difficulty recruiting CRNAs. Overall, 54 percent of VA medical
facility chief anesthesiologists reported temporarily closing some
operating rooms and 72 percent reported delaying some elective
surgeries due to difficulty fully staffing CRNAs. GAO projected that
26 percent of VA’s CRNAs will either retire from or leave VA by
2012. VA medical facility officials reported that the recruitment
and retention challenges are caused primarily by the low level of
VA CRNA salaries when compared with CRNA salaries in local
market areas.

In testimony before the Committee on April 9, 2008, Ms. Cullen
and Steven P. Kleinglass, Director of the Minneapolis VA Medical
Center, both discussed the challenges created by the current limit
on CRNA pay. Mr. Kleinglass noted that at the Minneapolis
VAMC, the VA pay scale falls behind the local medical community
as a whole, and that “therefore, in theory, we should have most of
our employees on a retention bonus.” Ms. Cullen, in San Francisco,
is prevented from offering locality pay due to the statutory limit,
even though the local median salary for CRNAs is $171,334. As a
result, she has had to implement the 25 percent retention incentive
extensively. At the same hearing, Ms. O’Meara echoed these con-
cerns. “Facilities around the country are finding it increasingly dif-
ficult to recruit CRNAs.”

Committee Bill. Subsection (i) of section 101 of the Committee
bill would further amend section 7451(c)(2) of title 38, as amended
by subsection 101(h) of the Committee bill, to allow pay for CRNAs
to exceed the pay caps established for RNs employed by the De-
partment.

This proposed exemption would provide VA with greater flexi-
bility to offer additional pay to CRNAs, a necessary tool when
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CRNA positions prove difficult to fill due to insufficient compensa-
tion.

This proposed amendment was endorsed in testimony before the
Committee on May 21, 2008, by Carl Blake, National Legislative
Director, Paralyzed Veterans of America and J. David Cox, RN, Na-
tional Secretary-Treasurer, American Federation of Government
Employees. In addition, VA supported this provision in testimony
submitted for the Committee’s April 22, 2009, hearing.

Subsection 101(j)—Increased limitation on special pay for
nurse executives.

This provision would amend section 7452(g)(2) to increase the
limitation on special pay for nurse executives from $25,000 to
$100,000.

Background. Under current law, the Secretary may provide be-
tween gl0,000 and $25,000 in special pay to nurse executives at
each Department health care facility and at the VA Central Office.
The amount is determined based on the grade of the nurse execu-
tive position, the scope and complexity of the nurse executive posi-
tion, the personal qualifications of the nurse executive, the charac-
teristics of the health care facility concerned, the nature and num-
ber of specialty care units at the health care facility concerned,
demonstrated difficulties in recruitment and retention of nurse ex-
ecutives at the health care facility concerned, and such other fac-
tors as the Secretary considers appropriate.

Given the limits on nurse pay, most nurse executives are already
paid at or near the top of their grade. As such, VA lacks the ability
to provide additional financial incentive to individuals who take on
the increased responsibility of executive positions. Given the sys-
temic shortage of nurses as described previously, the Committee
believes that an additional financial incentive is warranted to at-
tract highly qualified nurses to executive positions.

Committee Bill. Subsection (j) of section 101 of the Committee
bill would amend section 7452(g)(2) of title 38 so as to increase the
authorized limit on special pay for nurse executives from $25,000
to $100,000. In testimony before the Committee on May 21, 2008,
Mr. Blake expressed PVA’s support for this provision of the Com-
mittee bill.

Subsection 101(k)—Locality pay scale computation.

Subsection 101(k) of the Committee bill would amend section
7451 of title 38 so as to improve implementation and transparency
of VA’s locality pay system for nurses and others in covered posi-
tions.

Background. Section 7451(d) of title 38 currently authorizes a lo-
cality pay system (LPS) to address geographically-related pay
issues, and to strengthen recruitment and retention of nurses and
others in covered positions. That section mandates that pay for per-
sonnel in covered positions at each facility be adjusted periodically
to reflect changing pay rates in local labor markets. The director
of each facility is charged with using data from the Bureau of
Labor Statistics (BLS) to determine prevalent pay rates, and to
make necessary adjustments to the pay of nurses and others in cov-
ered positions employed by the facility in question. When BLS data
are not available, the director is required to use data provided by
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a third party. If no third party data are available, the director is
required to conduct a locality pay survey to determine prevalent
pay rates. Each locality pay schedule, of which there are nearly
800, is required to be reviewed and approved by the Under Sec-
retary for Health.

In the report titled “Many Medical Facilities Have Challenges
Recruiting and Retaining Nurse Anesthetists” (GAO-08-56, De-
cember 2007), GAO found that, in 2005 and in 2006, over half of
VA medical facilities used the LPS to determine whether to adjust
VA CRNA salaries. However, in the eight VA medical facilities vis-
ited, GAO found that the majority of the facilities did not correctly
follow VA’s LPS policy. Officials at these facilities did not always
know or were not aware of certain aspects of the LPS policy, and
VA has not provided training on the LPS to VA medical facility of-
ficials since the policy was changed in 2001. As a result, GAO
found that VA medical facility officials cannot ensure that VA
CRNA salaries have been adjusted as needed to be competitive.
While the report dealt only with CRNAs, the conclusions regarding
faulty implementation of the LPS are likely applicable to others in
covered positions, based on Committee oversight activities.

The failure to properly implement the LPS runs the risk of nega-
tively affecting recruitment and retention, and inappropriately lim-
its the pay of nurses and others who continue their employment at
VA. Further, due to a lack of transparency of the LPS process, em-
ployees do not have reasonable access to the surveys that deter-
mine locality pay.

Committee Bill. Subsection (k)(1) of section 101 of the Committee
bill would add a new subparagraph (F) to section 7451(d)(3) of title
38. Proposed new subsection (F) would require the Under Secretary
for Health to provide appropriate education, training, and support
to directors of Department health care facilities in the conduct and
use of LPS surveys. The Committee intends for this change to ad-
dress the inadequate training found by GAO.

In testimony before the Committee on April 9, 2008, Ms.
O’Meara emphasized the need for adequate training in the use and
implementation of the LPS. At the Committee hearing on May 21,
2008, Mr. Cox stated that “management training on the nurse lo-
cality pay process will increase compliance with the 2000 nurse lo-
cality pay law (The Veterans Benefits and Health Care Improve-
ment Act of 2000, Pub. L. 106-419) that Congress enacted to ad-
dress recruitment and retention.”

In testimony submitted for the Committee hearing on April 9,
2008, the Department stated that development of web-based train-
ing to assist in the conduct of surveys was expected to be available
by late summer 2008, and that additional training events are
planned. The Committee believes these are important improve-
ments in education on the LPS, but believes that additional meas-
ures may be required.

Subsection (k)(2) of section 101 of the Committee bill would add
a new subparagraph (D) to section 7451(e)(4) of title 38. Under this
proposed new subparagraph (D), a facility director would be re-
quired to publicize information on the methodology used in making
an adjustment to rates of pay based on the LPS. This is intended
to improve transparency in the LPS.
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Subsection (k)(3) of section 101 of the Committee bill would fur-
ther amend section 7451(e) by adding a new paragraph (6). Under
current law, each facility director is required to report to the Sec-
retary on wage-related staffing issues. Proposed new paragraph (6)
would require such reports to be made available to any individual
in a position included in such report, or, upon the authorization of
such individual, to the representative of the labor organization rep-
resenting that individual. Taken together, the Committee believes
that the changes proposed by subsections (k)(2) and (3) of section
101 of the Committee bill will improve transparency of the LPS.

These amendments address concerns raised in testimony before
the Committee on May 21, 2008, by Mr. Cox, and on April 9, 2008,
by Ms. O’Meara. According to Mr. Cox, “greater employee access to
pay survey data will add accountability to the locality pay process
to ensure that surveys are done properly and that needed pay ad-
justments are made.”

The Committee is aware that in some facilities, access to LPS
survey data is unnecessarily challenging for many employees. As
Ms. O’Meara said in her testimony on April 9, 2008, “[lJocality pay
should be provided based on local labor market conditions, and be
paid according to consistent rules, not on how hard employees fight
for it or whether a particular manager decides to pay it.”

Concerns have been raised that the Committee bill places inordi-
nate emphasis on the conduct of LPS surveys, rather than the use
of BLS or third party data, which the Department prefers. The
Committee recognizes the value of BLS and third party data and
does not intend that facility directors conduct their own surveys
when such information is available. The Committee believes that,
implemented effectively and according to statute, the LPS can ef-
fectively address geographically-related pay issues, and can
strengthen recruitment and retention.

Subsection 101(1)—Eligibility of part-time nurses for addi-
tional nurse pay.

Subsection (1) of section 101 of the Committee bill would expand
eligibility for additional premium pay to part-time nurses.

Background. Additional pay for nurses is authorized by section
7453 of title 38. In general, nurses are eligible for overtime pay
when they work over forty hours in a week or 8 hours in a day.
Further additional pay is mandated for nurses who work on week-
ends, at night, and on holidays. Other than overtime pay, eligibility
for additional pay is limited to nurses working on specified tours
of duty that meet the requirements of each type of additional pay.
Those nurses not assigned to a specific tour are not eligible for the
additional pay associated with such tour, even if their period of
service includes hours which fall within the eligible time periods.
This limit affects the pay of both full- and part-time nurses, as well
as nurses who are on call and not assigned to tours of duty.

Based on testimony presented at Committee hearings, and infor-
mation gathered during Committee oversight activity, the Com-
mittee concludes that in many facilities VA is challenged to fill
nurse staff positions and some nursing tours are difficult to cover.
The Committee believes that the current eligibility criteria for ad-
ditional pay are too restrictive to create effective financial incen-
tives to encourage nurses to work those tours.
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Further, the current additional pay statute creates unacceptable
inequities between part-time and full-time nurses. In testimony be-
fore the Committee on April 9, 2008, Ms. O’Meara cited chronic
problems with implementation of additional pay requirements. She
urged “the Committee to take steps to ensure that premium pay is
available to all RNs who perform services on weekends or off shifts,
work overtime on a voluntary or mandatory basis, or work during
on call duty.” By not providing part-time nurses additional pay on
the same basis as full-time nurses, there is a disincentive for part-
time and on-call nurses to serve during times of the day and week
that are harder to staff. This is contrary to the intent of the addi-
tional pay authorities.

In addition, excluding part-time and on-call nurses from eligi-
bility for additional pay, and denying additional pay for nurses not
assigned to a specific eligible tour, creates further disparity be-
tween VA and non-VA compensation, and contributes to recruit-
ment and retention challenges.

Committee Bill. Subsection (1) of section 101 of the Committee
bill would amend section 7453 of title 38 so as to expand eligibility
for additional premium pay to part-time nurses.

An amendment to subsection (a) of section 7453 would provide
that part-time nurses would be generally eligible for additional pay
when they meet the criteria in other subsections of section 7453.
Amendments to subsections (b) (concerning evening pay), (c) (con-
cerning weekend pay), and (d) (concerning overtime pay), would re-
place “tour of duty” with “period of service.” These changes would
make any service performed during evenings or weekends, or as
overtime, eligible for additional pay.

It is the Committee’s intent to change the basis for additional
pay from the tour to the nurse’s period of service and the timing
of such service. This reflects original Congressional intent that ad-
ditional pay is intended to create incentives for nurses to work at
times that would otherwise be difficult to staff. The changes pro-
posed by the Committee bill would not eliminate the utility of es-
tablished tours nor would they reduce additional pay for such
tours. Rather, the changes would encourage a greater number of
nurses to work during such times, and would equitably reward all
nurses who do so. In testimony before the Committee on May 21,
2008, Mr. Blake expressed the support of Paralyzed Veterans of
America for eligibility of part-time nurses for additional pay.

Subsection (1)(1)(D)(i) of section 101 of the Committee bill would
address an inequity in eligibility for additional pay for overtime
under section 7453(e) of title 38. Under current law, nurses who
perform continuous service in excess of 8 hours but on two different
calendar days are not eligible for additional pay for overtime serv-
ice. This section of the Committee bill would amend section 7453(e)
to add service performed in excess of eight consecutive hours to the
list of service eligible for additional overtime pay. In testimony be-
fore the Committee on April 9, 2008, Ms. O’Meara emphasized the
urgency of this legislative change.
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Subsection 101(m)—Exemption of additional nurse positions
from limitation on increase in rates of basic pay.

Subsection (m) of section 101 of the Committee bill would make
additional health care occupations exempt from limitations on in-
creases in rates of basic pay.

Background. Under current law, rates of basic pay for nurses and
other health care providers may be increased under section 7455 of
title 38. Under that section, the Secretary may determine that sal-
ary increases are necessary for the purposes of recruitment and re-
tention, and to compete with pay for similar positions in non-Fed-
eral facilities in the same labor market.

Under subsection (c)(1) of section 7455, the amount of increase
in the maximum pay rate generally is limited to two times the
amount by which the original maximum exceeds the minimum, and
the maximum rate as so increased may not exceed the pay rate of
the Assistant Under Secretary for Health. Nurse anesthetists,
pharmacists, and licensed physical therapists are exempted from
this limit, based on the challenges VA faces in recruiting and re-
taining employees in these occupations, as discussed earlier in this
report.

Committee Bill. Subsection (m) of section 101 of the Committee
bill would amend section 7455(c)(1) so as to make additional occu-
pations exempt from limitations on increases in rates of basic pay.
Specifically, this provision would add licensed practical nurses, li-
censed vocational nurses, and nursing positions otherwise covered
by title 5 to the list of positions exempted from the limits imposed
by section 7455(c)(1). Also, this subsection would amend the cur-
rent law limitation on the permissible increase by utilizing the
same formula that is applied to the cap on title 5 special rates.
This change would give VA the greatest flexibility in establishing
maximum rates for title 38 employees. This provision, combined
with subsection (h) of section 101 of the Committee bill, should en-
sure that VA has the pay flexibility to compete with other employ-
ers for qualified health care providers. In testimony before the
Committee on April 9 and May 21, 2008, respectively, Ms. O’Meara
and Mr. Cox emphasized the need for additional pay flexibility to
strengthen VA’s ability to compete with other employers.

Section 102. Limitations on overtime duty, weekend duty, and alter-
native work schedules for nurses.

Section 102 of the Committee bill, which is derived from S.252
as introduced, would amend various provisions of title 38 so as to
establish special rules for nurse staff overtime service, modify rules
relating to leave during weekend duty, and change the underlying
authority for alternative work schedules for nurses.

Subsection 102(a)—OQvertime duty.

Background. Under current law, the Secretary may require
nurses to perform mandatory overtime in emergency situations.
The Committee recognizes that this authority is essential to ensur-
ing adequate staffing to provide patient care. However, based on
oversight activities, and as discussed at the Committee hearing on
April 9, 2008, it appears that, at some facilities, the use of emer-
gency mandatory overtime is excessive and even abusive.
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At the Committee hearing on April 9, 2008, Ms. O’Meara testi-
fied that “facility directors continue to invoke the emergency excep-
tion when staffing shortages are the result of easily anticipated
scheduling and hiring problems.” At that same hearing, testimony
on this issue was received from two VA medical center directors,
Steven P. Kleinglass, of the Minneapolis VA Medical Center, and
Sheila M. Cullen, of the San Francisco VA Medical Center. These
two facilities illustrate two different approaches to the use of the
emergency mandatory overtime authority. According to Mr.
Kleinglass, in Minneapolis mandatory overtime is used to respond
to a number of situations, including unplanned leave, sick leave,
emergency annual leave, absenteeism, and tardiness for duty by
nursing staff. At the San Francisco medical center, on the other
hand, mandatory overtime has been used only once in the past
three years, an event implemented in cooperation with local bar-
gaining union.

The Committee is concerned that VA lacks a clear definition of
“emergency” for the purposes of implementing mandatory overtime
and that VA facility directors appear to have unbridled discretion
on the interpretation and implementation of this authority. With-
out a clear definition of what constitutes allowable situations, the
use of emergency authority can lead to inconsistent implementation
and abuse.

Research has highlighted the danger of excessive overtime serv-
ice by nurses, as well as other health care providers. In the report
Keeping Patients Safe: Transforming the Work Environment of
Nurses (2004), the Institute of Medicine recommended that “to re-
duce error-producing fatigue, state regulatory bodies should pro-
hibit nursing staff from providing patient care in any combination
of scheduled shifts, mandatory overtime, or voluntary overtime in
excess of 12 hours in any given 24-hour period and in excess of 60
hours per 7-day period.”

At least nine states have enacted legislation restricting the use
of emergency mandatory overtime. In the interest of patient and
employee safety and appropriate labor standards, these states limit
the number of hours a nurse can be required to work, except in cer-
tain defined emergency situations.

Committee Bill. Subsection (a) of section 102 of the Committee
bill would add a new section 7459 to subchapter IV of chapter 74
of title 38. This new section would limit nursing staff—including
RNs, licensed practical or vocational nurses, nurse assistants ap-
pointed under title 38 or title 5 of United States Code, or any other
nurse position designated by the Secretary—to no more than 40
hours of work per administrative work week (or 24 hours if such
staff is covered by section 7456 of title 38), and not more than eight
consecutive hours (or 12 hours if such staff is covered by sections
7456 or 7456A of title 38). Nursing staff may exceed these limits
voluntarily or in emergency situations, as defined by the Com-
mittee bill.

The definition of “emergency circumstances” would be set out in
subsection (¢) of the proposed new section 7459. Under this sub-
section, the Secretary would be authorized to require mandatory
overtime otherwise prohibited if the following conditions were met:
(1) the work is a consequence of an emergency that could not have
been reasonably anticipated; (2) the emergency is non-recurring
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and is not caused by or aggravated by the inattention of the Sec-
retary or lack of reasonable contingency planning by the Secretary;
(3) the Secretary has exhausted all good faith, reasonable attempts
to obtain voluntary workers; (4) the nurse staff have critical skills
and expertise that are required for the work; and (5) the work in-
volves work for which the standard of care for a patient assignment
requires continuity of care through completion of a case, treatment,
or procedure. Nursing staff would not be required to work hours
after the requirement for a direct role by the staff in responding
to medical needs resulting from the emergency ends.

The Committee is concerned that undue reliance on mandatory
overtime is not desirable and believes that, with reasonable contin-
gency planning, including consultation with nurse staff, all VA fa-
cilities have the capacity to eliminate unnecessary use of emer-
gency mandatory overtime. It is clear that many VA facilities al-
ready avoid unnecessary use of emergency mandatory overtime
through effective planning for adequate nurse staffing.

Subsection (b)(2) of the proposed new section 7459 would prohibit
discrimination or adverse personnel action against nursing staff if
such staff were to refuse to work hours prohibited by such section.
This protection has proven necessary in the many of the states
which have legislatively limited mandatory overtime, including
Connecticut, Maryland, Minnesota, New Jersey, and Washington.
In written testimony before the Committee on April 22, 2009,
Ammie Hilsabeck expressed AFGE’s support for this provision of
the Committee bill.

Subsection 102(b)—Weekend duty.

Subsection (b) of section 102 of the Committee bill would amend
section 7456 of title 38, which authorizes VA to pay nurses who
perform two regularly schedule 12 hour tours on the weekend for
40 hours. According to VA, this plan is typically used only when
a facility has significant difficulties in securing adequate nurse
staffing for the weekends.

Committee Bill. The Committee bill would repeal subsection (c)
of section 7456 which charges nurses 5 hours of leave for 3 hours
of absence during a 12 hour tour of duty. In written testimony be-
fore the Committee on April 22, 2009, AFGE indicated its support
for this provision.

Subsection 102(c)—Alternative work schedules.

Subsection (c) of section 102 of the Committee bill would modify
an existing alternative work schedule available to VA nurses.

Background. Section 7456A of title 38 authorizes the Secretary
to provide alternative work schedules to RNs working for the De-
partment. These schedules, known as “36/40” schedules, allow VA
nurses to work three regularly scheduled 12-hour tours of duty
within a work week and to have that service considered for all pur-
poses as a full 40-hour basic work week. These alternative work
schedules are authorized “in order to obtain or retain the services
of registered nurses.”

Alternative work schedules were authorized in December 2004 by
the Department of Veterans Affairs Health Care Personnel En-
hancement Act of 2004, Public Law 108—445. According to the Sen-
ate report accompanying the legislation that resulted in the new
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law, S. Rpt. 108-375, this new authority was a response to an
August 2003 request by the Department so as to “enhance its abil-
ity to recruit and retain high quality nurses.” In that report, the
Committee noted that, based on a survey conducted in 2000 by the
American Organization of Nurse Executives, inflexible scheduling
was a major cause of nurse dissatisfaction. The original intent of
Congress in authorizing alternative work schedules was that such
schedules be widely available so as to enhance the Department’s
ability to improve employee satisfaction and therefore be better
able to recruit and retain nurses in competition with other employ-
ers.

Since the passage of Public Law 108-445, the implementation of
36/40 alternative work schedules has varied throughout the VA
health care system. In testimony for the Committee hearing on
April 9, 2008, VA indicated that it “encourages facility managers
to use alternate work schedules for all eligible employees whenever
feasible,” and noted that the use of these schedules “increases VA’s
visibility as the employer of choice.”

Some facilities, such as the San Francisco VA Medical Center,
have made effective use of alternative schedules to reduce vacancy
rates in nursing positions, and to improve nurse satisfaction. In
testimony before the Committee on April 9, 2008, the San Fran-
cisco VAMC Director, Ms. Cullen, stated that “most new hires are
highly interested in an alternative work schedule. We believe that
offering an alternative work schedule improves recruitment, reten-
tion and employee satisfaction.” Mr. Kleinglass, the Director of the
Minneapolis VAMC, in testimony before the Committee on April 9,
2008, noted that the use of alternative schedules at the Min-
neapolis VA Medical Center allows staff to “find balance between
their work and home lives as they feel best suits their individual
needs.”

Unfortunately, based on Committee oversight work, many VA fa-
cilities have failed to make 36/40 alternative work schedules widely
available. While facility directors have discretion on the implemen-
tation of these schedules, Congress intended that their use be
throughout the VA health care system. In testimony before the
Committee on April 9, 2008, Ms. O’Meara stated:

As a result of delay and resistance by the VA at the na-
tional and local levels, [alternative work schedules] have
failed to meet their potential for addressing VA nurse re-
cruitment and retention problems. It seems as if the law
was never passed.

Committee Bill. Subsection (c¢) of section 102 of the Committee
bill would amend section 7456A of title 38 so as to modify the 36/
40 alternative work schedule authorized by that section. Specifi-
cally, this section of the Committee bill would amend section
7456A(b)(1)(A) to modify the scheduling requirement for the 36/40
alternative work schedule. Currently, the 36/40 alternative work
schedule is defined as “three regularly scheduled 12-hour tours of
duty within a work week.” The Committee bill would redefine the
schedule as six regularly scheduled 12-hour periods of service with-
in an 80-hour pay period.

The intent of this provision is to facilitate easier implementation
of the alternative work schedule. In testimony for the Committee
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hearing on May 21, 2008, the Department noted that because a
work week is defined as Sunday through Saturday, it is often dif-
ficult schedule three 12-hour tours in their entirety within one
work week. The Department expressed support for these provisions
of the Committee bill, as they would provide greater flexibility to
scheduling.

By providing greater flexibility in the scheduling of the alter-
native work schedule, the Committee intends to facilitate and en-
courage wider use of such schedules. Based on hearing testimony
and oversight activities, the Committee believes that by unneces-
sarily limiting the use of the current 36/40 alternative work sched-
ules, VA facilities forego a valuable recruitment and retention tool,
and fail to keep pace with the health care industry.

Section 103. Improvements to Certain Educational Assistance
Programs.

Section 103 of the Committee bill would amend two existing VA
Education Assistance Programs and provide the Secretary of Vet-
erans Affairs with new authority to make repayment of educational
loans for certain health professionals.

Background. Chapter 76 of title 38 contains numerous authori-
ties that are designed to enhance VA’s ability to attract and retain
health professions. Among these authorities are the Health Profes-
sional Scholarship Program (hereinafter “HPSP”), in Subchapter II,
and the Education Debt Reduction Program, in Subchapter VII.

The authorization for the programs needs to be extended in order
to continue to give VA this authority, as the private sector has
made recruiting health care professionals increasingly competitive.
Title VII of Public Law 105-368 and Public Law 107-135 made
amendments to these programs. VA currently awards Employee In-
centive Scholarship Program scholarships to qualifying and current
employees to help VHA meet the health care staffing requirements
set forth in Section 7401 of title 38, U.S.C., in which the difficulties
surrounding recruitment and retention of VA health care employ-
ees is specifically addressed.

Committee Bill. Subsection (a) of section 103 of the Committee
bill would amend section 7618 of title 38 so as to reinstate HPSP
through the end of 2013. The Committee believes that renewing
HPSP, which expired in 1998, will help reduce the nursing short-
age in VA by enabling VA to provide scholarships to nursing per-
sonnel who, on completion of their education, will be obligated to
work a year for every year of education, with a minimum obligation
of two years, at a VA health care facility. This subsection would
also expand eligibility for the scholarship program to all VA health
personnel appointed to positions described under paragraphs (1)
and (3) of section 7401 of title 38, which includes all title 38 health
care employees as well as all hybrid occupations. It also expands
the use of the program to any eligible employee, not just to those
recently appointed. The Committee expects that this expansion of
those eligible for the scholarship program will be helpful in VA’s
efforts to recruit and retain employees in a number of difficult-to-
fill health care occupations.

Subsection (b) of section 103 would amend two provisions in sub-
chapter VII of chapter 76, relating to VA’s Education Debt Reduc-
tion Program.
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Paragraph (1) of subsection (b) would amend section 7681(a)(2)
so as to add retention, along with recruitment, as a purpose of the
debt reduction program.

Paragraph (2) would amend subsection (a)(1) of section 7682 and
would strike subsection (¢) of that section so as to make the debt
reduction program available to “an” employee, not just to a “re-
cently appointed” employee as in current law. The Committee’s in-
tent is that this program should be available beginning from the
first date of a qualified applicant’s employment. In addition, the
Department had interpreted “recently appointed” to exclude any
employee who had worked for VA for longer than 6 months. The
new language makes it clear that eligibility for the program will
not be subject to this 6 month time limit.

Subsection (c) of section 103 would authorize the Secretary of
VA, in consultation with the Secretary of Health and Human Serv-
ices, to use the authorities in section 487E of the Public Health
Service Loan Repayment Program for the repayment of educational
loans of health professionals from disadvantaged backgrounds in
order to secure clinical research expertise in VA from such individ-
uals. This loan repayment program is currently not available to
Federal employees other than those working for the National Insti-
tutes of Health. By extending this authority to VA, clinicians with
medical specialization and research interests may be more likely to
join VHA. Funding for the repayment of educational loans under
this program would have to come from VA medical care funding.

Section 104. Standards for Appointment and Practice of Physi-
cians in Department of Veterans Affairs Medical Facilities.

Section 104, which was originally derived from S.2377 in the
110th Congress prior to being incorporated in S. 2969, would estab-
lish a new section in title 38 setting out procedures for appointing
new physicians in VA, and the requisite qualifications of such phy-
sicians.

Background. Current section 7402 of title 38 sets forth the re-
quirements that must be met in order for a person to be appointed
as a physician with VA. Included in these requirements are that
the applicant holds the degree of doctor of medicine, or doctor of
osteopathy, from a university approved by the Secretary; that the
applicant has completed an internship approved by the Secretary;
and that the applicant is licensed to practice medicine, surgery, or
osteopathy in a State.

Under subsection (f) of section 7402, any applicant who has or
has had multiple licenses or certifications and has had one or more
of them suspended, revoked, or surrendered for cause, is subject to
employment restrictions.

VA also requires extensive disclosures from applicants, including
the status of their credentials, and is permitted to deny appoint-
ment or terminate employment if that information is not disclosed.
This information must be resubmitted every two years. A VA policy
that took effect on November 14, 2008, requires applicants to sub-
mit extensive information regarding previous malpractice claims,
and authorizations to their State licensing boards to permit those
boards to release records to VA.

Current law does not require physicians to be board certified in
the area in which they will practice in order to be eligible for em-
ployment with VA. VA permits facility directors and chiefs of staff
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to determine that an applicant is qualified based on other factors.
VA believes its current requirements are in keeping with medical
standards.

Physicians elsewhere in Federal service are not required to be li-
censed in the State in which they practice, but simply to be li-
censed in any State. VA makes use of telemedicine, and exchanges
physicians or allows physicians to collaborate with others in the
Federal system in different States. This also occurs during certain
emergency situations. Additionally, some States have licensing pro-
cedures that take more than 1 year to complete.

Committee Bill. Section 104 of the Committee bill would estab-
lish a new section in title 38—section 7402A Appointment and
practice of physicians: standards—which would set forth the proce-
dures for appointing new physicians in VA, and the requisite or de-
sired qualifications to practice as a VA physician. This provision
would take effect immediately upon enactment, except for sub-
section (f) as that section pertains to physicians already employed
by VA, which would go into effect 60 days after enactment, and
subsection (g), relating to performance contracts with VISN direc-
tors, which would go into effect upon the start of the first cycle, be-
ginning after the date of enactment, of performance contracts for
VISN directors.

Subsection (a) of the proposed new section would require the Sec-
retary, through the Under Secretary for Health, to develop and pro-
mulgate minimum standards a physician must meet in order to be
appointed to that position in the VHA, or to be permitted to prac-
tice in the VA medical facilities. The standards developed would be
requi;;ed to include the requirements outlined in the new section
7402A.

Subsection (b) of the proposed new section would require any in-
dividual seeking to be appointed as a physician within the VHA to
provide the following information: a full and complete explanation
of any lawsuit for medical malpractice or negligence that is pend-
ing or was brought against the applicant; any settlements agreed
to as a result of a lawsuit for malpractice or negligence; and any
investigation or disciplinary action against the applicant that re-
lates to the applicant’s work as a physician. The applicant must
also provide authorization to the licensing board of any state where
the applicant holds or has ever held a license to practice medicine,
to disclose to the Secretary any records pertaining to: any lawsuit
for malpractice or negligence brought against the applicant, and
the details any settlements agreed to as a result; any court or ad-
ministrative agency’s judgment against the applicant; any discipli-
nary action brought against the applicant by any State body or ad-
ministrative agency; any change in the status of the applicant’s li-
cense to practice medicine, whether voluntary or involuntary; any
open investigation of, or outstanding allegation against, the appli-
cant; and any written notification from the State to the applicant
pertaining to the potential termination of the applicant’s license.

Subsection (c) of the proposed new section would require any
physician appointed to practice in the VHA, after the enactment of
the Committee bill, to disclose to the Secretary, within 30 days of
occurrence: a judgment against the physician for medical mal-
practice or negligence; a payment made as part of a settlement for
a lawsuit or action, previously disclosed prior to appointment, or
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any disposition or change in status of any issue disclosed prior to
appointment. Additionally, this subsection would require any phy-
sician practicing in VHA at the time of the enactment of the Com-
mittee bill to provide, within 60 days after the date of enactment,
to the Secretary with an authorization for state medical boards to
release any information regarding pending or completed discipli-
nary actions or claims against a license to practice medicine. A
physician currently practicing in VHA would be required, as a con-
dition of employment, to agree to disclose, within 30 days of occur-
rence, any future claim or judgment against the physician or pay-
ment as part of a settlement arising from a lawsuit alleging mal-
practice or negligence, or the disposition or change in status of any
matter disclosed pursuant to the authorization for disclosure the
physician would be required to give to a State licensing board.

Subsection (d) of the proposed new section would require the di-
rector of the VISN in which an applicant seeks employment as a
VA physician to conduct an investigation into the information dis-
closed by the applicant as required by new subsection (b). The ap-
propriate VISN director also would be required to perform a simi-
lar investigation of any material disclosed by a VA physician em-
ployed as of the date of enactment of the Committee bill, or a phy-
sician appointed after that date who discloses information while
employed by VA, as required by new subsection (c). The results of
all such investigations would be required to be fully documented.

Subsection (e) of the proposed new section would require an ap-
plicant seeking to be employed as a VA physician to receive the ap-
proval of the appropriate VISN director, unless a full investigation
by the medical center director failed to disclose any actions de-
scribed in new subsections (b),(c), and (d). In this event, the VISN
Director’s approval would not be required.

If an applicant has disclosed information as required by new sub-
section (b), the VISN director, if the director chooses to approve the
applicant, would be required to certify in writing that the inves-
tigation of each issue required by new subsection (d) was com-
pleted, and the director would be required to provide a written ex-
p%anation as to why any identified issue did not disqualify the ap-
plicant.

Subsection (f) of the proposed new section would require each VA
medical facility that employs physicians who are extended the
privileges of practice at that facility to enroll each physician in the
Proactive Disclosure Service of the National Practitioners Data
base.

Subsection (g) of the proposed new section would require the Sec-
retary to include in each performance contract with a VISN direc-
tor, a provision that encourages the director to hire physicians who
are board certified or eligible for such certification in the field in
which they will be practicing when employed by VA. The Secretary
would be authorized to determine the nature of this provision in
the performance contracts.

The Committee believes that the requirements that would be put
in place by the proposed new section 7402A are necessary to
strengthen qualification standards for hiring physicians at VA and
for monitoring their performance once they are working for VA. De-
spite the measures VA has in place regarding review of qualifica-
tions, history, and credentials, there have been incidents of physi-
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cians practicing in VA with suspended licenses and other problems
with their qualifications. One of the more recent incidents of such
a situation occurred at the Marion, Illinois, VA Medical Center,
and that lack of appropriate review resulted in several patient
deaths. The fact that VA’s existing policy failed to prevent this re-
sult illustrates that additional measures to prevent under-qualified
physicians from practicing medicine are needed and that it is justi-
fied to give VA’s hiring practices the force of law.

TITLE II—HEALTH CARE MATTERS

Section 201. Repeal of certain annual reporting requirements.

Section 201, which was initially derived from S.2984, by request
legislation introduced in the 110th Congress, would repeal the re-
quirement for VA to submit to Congress two annual reports, one
relating to pay adjustments for registered nurses, and one relating
to VA’s long-range health planning.

Background. Public Law 101-366, The Department of Veterans
Affairs Nurse Pay Act of 1990, established a reporting requirement
relating to pay adjustments for registered nurses because, at that
time, annual General Schedule (GS) comparability increases were
extended to VA nurses at the discretion of the facility Director.
However, with the subsequent enactment of Public Law 106—419,
the Veterans Benefits and Health Care Improvement Act of 2000,
GS comparability increases must be given to VA nurses and other
health care personnel described in section 7451.

With respect to VA’s long-range health care planning, VA’s an-
nual budget documents contain information on the Veterans Health
Administration’s tactical and strategic goals, performance meas-
ures, and supporting activities; current and anticipated methods for
serving VA’s special populations; and other priorities, resource re-
quirements and distribution methodologies. With the advent of
VA’s 5-Year Strategic Plan in 2004, VA’s budget submission also
includes the top 20 priorities for medical construction projects.

Committee Bill. Subsection (a) of section 201 of the Committee
bill would repeal the requirement to report annually on any pay
adjustments made to the basic pay of VA nurses and other health
care personnel described in section 7451 of title 38. In light of the
fact that covered staff receive, at a minimum, the annual increases
in pay provided under the GS schedule, the Committee views this
annual report as unnecessary.

Subsection (b) of this section of the Committee bill would repeal
the requirement for the Secretary to annually report on the De-
partment’s long-range health planning, including operation and
construction plans for medical facilities. The Committee is satisfied
that this report contains information that is already submitted in
other reports and plans, particularly those prepared annually in
connection with the Department’s budget request.

Section 202. Modifications to annual Gulf War research report.

Section 202, which is also derived from S.2984 from the 110th
Congress, would make changes to VA’s annual report on Gulf War
research.

Background. Under current law, section 707 of the Persian Gulf
War Veterans’ Health Status Act, Public Law 102-585, the execu-
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tive branch, through a designated head of an appropriate depart-
ment or agency, is required to report to the Committees on Vet-
erans’ Affairs of the Senate and the House of Representatives on
the status and results of all research undertaken in the area of
Gulf War Illnesses and the research priorities identified during the
previous year. Since the requirement was enacted in 1992, the Sec-
retary of Veterans Affairs has been the official responsible for com-
piling and submitting this report. This report is due by March 1
of each year. Under current law, this report is a continuing obliga-
tion.

Committee Bill. Section 202 of the Committee bill would change
the due date of this annual report to Congress on the research on
the health effects of service during the Persian Gulf War from
March 1 to July 1 of each year, and also establish a sunset date
for this reporting requirement of July 2013.

VA has testified that it is difficult if not impossible to submit the
report by the current March 1 statutory deadline and it is the Com-
mittee’s view that a July 1 deadline is more attainable. Imposition
of a sunset date is intended to afford Congress sufficient oppor-
tunity to assess, in 5 year’s time, whether there exists a continued
need for this formal reporting requirement.

Section 203. Payment for care furnished to CHAMPVA beneficiaries.

Section 203, which is also derived from S.2984 as introduced in
the 110th Congress, would clarify the status of payment made by
VA to health care providers on behalf of beneficiaries under the Ci-
vilian Health and Medical Program of the Department of Veterans
Affairs (hereinafter, “CHAMPVA”) program.

Background. CHAMPVA is a health care program under which
VA shares the cost of covered health care services and supplies
with eligible beneficiaries. The program is administered by the Vet-
erans Health Administration. To be eligible for CHAMPVA, a per-
son must be in one of these categories: (1) the spouse or child of
a veteran who has been rated permanently and totally disabled for
a service-connected disability by VA; (2) the surviving spouse or
child of a veteran who died from a VA-rated service-connected dis-
ability; (3) the surviving spouse or child of a veteran who was at
the time death rated permanently and totally disabled from a serv-
ice-connected disability; or (4) the surviving spouse or child of a
servicemember who died in the line of duty, of a cause other than
willful misconduct. Most of these cases, these family members are
eligible for the Department of Defense’s health care program
known as TRICARE.

While VA’s regulations for the CHAMPVA program, in section
17.55 of title 38 CFR, provide for VA payments to providers under
the CHAMPVA program to constitute payment in full, VA’s en-
forcement of this regulation has been hampered by a lack of statu-
tory authority. VA has indicated that some providers still attempt
to bill beneficiaries for the difference between the billed amount
and the amount payable under the CHAMPVA program.

Committee Bill. Section 203 of the Committee bill would amend
section 1781 of title 38 to provide that payments made by the Sec-
retary to providers who furnish medical care to a beneficiary cov-
ered under CHAMPVA shall constitute full payment, removing any
liability for the beneficiary to the provider.
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Section 204. Disclosures from certain medical records.

Section 204, which is also derived from S.2984 from the 110th
Congress, would permit VA health care practitioners to disclose the
relevant portions of certain VA records to surrogate decisionmakers
who are authorized to make decisions on behalf of patients who
lack decisionmaking capacity.

Background. Section 7332 of title 38 authorizes VA to disclose
treatment information for drug abuse, alcoholism and alcohol
abuse, human immunodeficiency virus (HIV) infection, and sickle
cell anemia only for certain purposes which are set out in the sec-
tion. Disclosure to surrogate decisionmakers for the purpose of
making informed decisions regarding the treatment of patients who
lack decisionmaking capacity, but to whom the patients had not
specifically authorized release of section 7332-protected information
prior to losing decisionmaking capacity, is not one of the specified
purposes.

Committee Bill. Section 204 of the Committee bill would amend
section 7332 of title 38 to permit VA health care practitioners to
disclose the relevant portions of VA records of the treatment of
drug abuse, alcoholism and alcohol abuse, HIV infection, and sickle
cell anemia to surrogate decisionmakers who are authorized to
make decisions on behalf of patients who lack decisionmaking ca-
pacity, but to whom the patient has not specifically authorized re-
lease of section 7332-protected information prior to losing decision-
making capacity. This change would allow for such disclosure only
under the circumstances where the information is clinically rel-
evant to the decision that the surrogate is being asked to make.
The term “representative” means the individual, organization, or
other body authorized under section 7331 of title 38 and the regula-
tions implementing that provision, to give informed consent on be-
half of a patient who lacks decisionmaking capacity.

Section 205. Disclosure to secretary of health-plan contract informa-
tion and social security number of certain veterans receiving
care.

Section 205, which is also derived from S.2984 of the 110th Con-
gress, would authorize VA to require that those seeking or receiv-
ing VA health care provide certain information in connection with
such care.

Background. Although VA has authority under section 1729 of
title 38, U.S.C., to recover from health insurance carriers the rea-
sonable charges for treatment of a veteran’s nonservice-connected
disability, there is no express statutory authority that requires an
applicant for, or a recipient of, VA medical care to provide informa-
tion concerning health insurance coverage.

Under Section 7 of the Privacy Act, VA cannot deny to an indi-
vidual any right, benefit, or privilege provided by law because of
such individual’s refusal to disclose his or her social security num-
ber. However, this prohibition does not apply with respect to any
disclosure that is required by Federal statute.

VHA must match veterans’ income data with the Internal Rev-
enue Service and the Social Security Administration to carry out
its income verification responsibility under section 5317 of title 38.
Such matching requires the use of verified social security numbers.
According to VHA, officials have obtained verified social security
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numbers for approximately 97 percent of its enrolled veterans and
86 percent of the spouses for whom income is reported. While this
suggests that the voluntary reporting process is working, VHA esti-
mates that they still have more than 1 million veterans enrolled for
whom no social security number has been provided. Further, VHA
notes that the Department has been unable to match income for
more than 675,000 spouses because the social security numbers
have not been provided.

Committee Bill. Section 205 would amend title 38 by adding a
new section—section 1709. Disclosure to Secretary of health-plan
contract information and social security number of certain veterans
receiving care—which would authorize the Secretary of Veterans
Affairs to require that applicants for, and recipients of, VA medical
care and services provide their health-plan contact information and
social security numbers to the Secretary upon request.

Subsection (a) of the new section would require specific informa-
tion on any health-plan contract which provides coverage. Informa-
tion that may be required regarding health-plan coverage would in-
clude the name of the health-plan contract, the name of the vet-
eran’s spouse, if coverage is under the spouse’s health-plan con-
tract, the plan number, and the plan’s group code. This authority
will ensure that VA is able to obtain contract information for a par-
ticular health plan.

Subsection (b) of the new section would provide that the Sec-
retary may require applicants for, or recipients of, VA medical care
or services to provide their social security numbers and those of de-
pendents or VA beneficiaries upon whom the applicant or the re-
cipient’s eligibility is based. This subsection, in conjunction with
subsection (c¢), discussed below, affords the Secretary the statutory
authority to require applicants for and recipients of VA health care
benefits to disclose social security numbers.

Subsection (c) of the new section would provide that the Sec-
retary shall deny the application for, or terminate an individual’s
enrollment in, VA’s patient enrollment system of individuals who
fail to provide information requested pursuant to subsection (b).
The subsection further provides that the Secretary may reconsider
the application for or reinstate the provision of care or services
once the information requested pursuant to subsection (b) has been
provided.

Subsection (d) of the new section would provide that this section
may not be construed as authority to deny medical care and treat-
ment to an individual in a medical emergency.

VA strongly supported this provision in testimony provided to the
Committee for its April 22, 2009, hearing. Because eligibility for
medical care and services is conditioned on the applicant or recipi-
ent’s provision of health-plan contract information or social security
numbers, the Administration believes that the applicant or recipi-
ent will have an incentive to provide the requested information.
The Committee expects VA to provide a high degree of confiden-
tiality for beneficiaries’ health plan information and social security
numbers.
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Section 206. Enhancement of quality management.

Section 206 of the Committee bill, which was originally derived
from S.2377 as introduced in the 110th Congress, would require
actions to enhance VA’s quality management efforts.

Background. Under current law, section 7311 of title 38, VA op-
erates a quality management system to monitor and evaluate the
quality of VA health care. That system is headed by the Chief
Quality and Performance Management Officer of the National
Quality and Performance Office. While a number of other entities
have a role in VA quality management efforts, including the Office
of the Inspector General, the Office of the Medical Inspector, the
National Patient Safety Office, and the Office of Compliance and
Business Integrity, none has a permanent oversight capacity at
every VA medical center.

VA’s quality management program, including the National Sur-
gical Quality Improvement Program (NSQIP), has proven effective
in certain situations. However, in a report titled “Quality of Care
Issues, VA Medical Center, Marion, Illinois” (January 2008), the
VA Office of the Inspector General (OIG) found that the quality
management process was ineffective in many respects. The peer re-
view process, the tracking of performance data on providers, and
mortality assessments as carried out at the Marion, Illinois VA
I\{Iledical Center were all found to be deficient. The OIG concluded
that:

[TThe oversight reporting structure for quality manage-
ment reviews at the Marion VAMC was fragmented and
inconsistent, making it extremely difficult to determine the
extent of oversight of patient quality or corrective actions
taken to improve patient care. This occurred partially be-
cause quality management responsibilities were split be-
tween multiple groups at the facility with little or no man-
agement oversight.

The OIG further concluded that the Marion VAMC Surgery Serv-
ice leadership was ineffective, and that communication between the
nurse responsible for NSQIP at the facility, surgical providers, and
the Chief of Surgery was highly ineffective, allowing multiple qual-
ity management processes to fail.

Based on information related to the Marion, IL experience and
other oversight activity, the Committee believes that the Depart-
ment’s internal processes can ensure quality in some circum-
stances, but that significant improvements are necessary. Contin-
uous and attentive monitoring is not fully in place, and facility
leadership across the VA system must prioritize quality manage-
ment.

Committee Bill. Section 206 of the Committee bill would add a
new section 7311A to chapter 73 of title 38. This new section would
require the Under Secretary for Health (“USH”) to appoint a Na-
tional Quality Management Officer, reporting directly to the Under
Secretary, who would develop requirements and standards for a na-
tional quality management program, and prescribe regulations for
its implementation. The National Quality Management Officer
would be responsible for developing ways of measuring quality at
individual VA facilities, and ensuring that those measures were
routinely monitored and analyzed.



32

The Committee believes that such a position would help ensure
the thorough and uniform discharge of quality management re-
quirements under such programs and activities throughout VA fa-
cilities. The USH would also be required to designate quality man-
agement officers for each VISN. Such officers would direct the qual-
ity management effort of each network and coordinate, monitor,
and oversee the quality management programs and activities of the
medical facilities in the Network.

Additionally, section 206 of the Committee bill would require
each VA Medical Center Director to appoint a quality management
officer for that facility. The Director would be required to ensure
that other clinical or administrative duties of the person appointed
as the quality management officer are reduced so as to not inter-
fere with the person’s quality management duties. The quality
management officer would report to the Director of the facility and
to the quality management officer of the VISN of which that facil-
ity is a part.

Section 206 would also require the USH to put in place a system
through which VHA employees might submit reports, on a con-
fidential basis, on quality of care matters to the quality manage-
ment officer at the employee’s facility. Such a system would provide
a safe channel through which employees might report their con-
cerns about care being furnished at the facility. Such a system
should make it possible for any such reports to receive appropriate
attention and review.

This section of the Committee bill also would require the Sec-
retary of Veterans Affairs to submit a report to Congress on all
policies and protocols of VA that pertain to maintenance of health
care quality and protection of patient safety at VA medical facili-
ties. This report would be required to include an assessment of the
NSQIP, with special emphasis on the effectiveness of the design
and structure of the program’s data collection, evaluation, and as-
sessment structure, and the sufficiency of resources allocated to
that program.

In testimony before the Committee on May 21, 2008, Dr. Gerald
M. Cross, Principal Deputy Under Secretary for Health, expressed
VA’s support for the provisions of this section of the Committee bill
that require a comprehensive review and report on health care
quality and patient safety policies across the VA health care sys-
tem. In written testimony submitted for the Committee’s April 22,
2009, VA stated that the Department supported the intent of these
provisions.

Section 207. Reports on improvements to Department health care
quality management.

Section 207, which is also derived from S.2377 from the 110th
Congress, would require the Secretary to report on VA efforts to
implement the provisions of the Committee bill concerning quality
management.

Background. There are currently no regular requirements for VA
to report to Congress on VHA quality management efforts. This
lack of effective reporting mechanisms can contribute to ineffective
quality oversight. While the Inspector General performs oversight
of individual facilities and specific events, the Committee believes
a comprehensive annual reporting requirement would more effec-
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tively ensure oversight and accountability by the Committee and
the Congress.

Committee Bill. Section 207 would require the Secretary to sub-
mit a report to the Committees on Veterans’ Affairs and Appropria-
tions of the Senate and the Committees on Veterans’ Affairs and
Appropriations of the House of Representatives by December 15,
2009, and annually thereafter, through 2012. This report would de-
tail VA efforts, over the preceding fiscal year, to implement the
provisions of sections 104 (relating to standards for appointment
and practice of VHA physicians) and 206 (relating to quality man-
agement officers) of the Committee bill, along with any rec-
ommendations the Secretary may have to improve the implementa-
tion of these sections or to otherwise improve the quality of VA
health care. The Committee expects that this reporting require-
ment will lead to increased oversight of the Department’s efforts to
improve quality management efforts and activities.

Section 208. Pilot program on use of community-based organiza-
tions and local and state government entities to ensure that vet-
erans receive care and benefits for which they are eligible.

Section 208 of the Committee bill, which is also derived from
S.2796 from the 110th Congress, would require VA to carry out a
pilot program to study the use of community-based organizations,
and local and State government entities, to help ensure that vet-
erans receive needed care and benefits.

Background. Dr. Stanley Luke, PhD, Vice President for Programs
of Helping Hands Hawaii, one of Hawaii’s largest social service
nonprofits and a provider of direct services to Hawaii veterans, tes-
tified before the Committee on May 21, 2008, expressing support
for the pilot program contemplated by this section of the Com-
mittee bill. According to Dr. Luke, as a consequence of cultural or
other factors in certain locations, VA personnel may sometimes not
be the most appropriate to reach out to veterans and that, in such
instances, local organizations, with local cultural skills, may be bet-
ter able to relate to and interact with veterans and their families
in specific locations.

Helping Hands Hawaii has attempted to assist veterans through
outreach, explaining eligibility and available benefits and services,
and providing mental health care. The pilot program provided for
under this section of the Committee bill would have VA focus more
intently on this approach and study whether these efforts can be
effectively replicated.

Committee Bill. Section 208 of the Committee bill would require
the Secretary to establish and implement a pilot program to study
the use of community-based organizations, and local and State gov-
ernment entities, in the provision of care and benefits to veterans.
This program would specifically seek to improve coordination be-
tween community, State, and Federal providers of health care and
benefits to veterans who are transitioning from military to civilian
life; to make medical care and mental health care more available
to veterans who are transitioning; to provide assistance to families
of transitioning veterans; and to provide greater outreach to vet-
erans and their families, and to inform them about their eligibility
for, and the availability of, benefits and care.
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The pilot program would continue for a period of two years after
enactment of the Committee bill, and be carried out at five loca-
tions that the Secretary would select. In selecting the program lo-
cations, the Secretary would be required to place special emphasis
on rural areas, areas with high proportions of minority groups,
areas with high proportions of individuals who have limited access
to health care, and areas that are not in close proximity to an ac-
tive duty military station.

The Secretary would award grants to organizations and entities
for them to use in providing services under the pilot program. Any
organization or entity wishing to participate in the program would
be required to submit an application to the Secretary containing a
description of how the program was developed in consultation with
VA and a plan for the organization to coordinate activities with
local, State, and Federal Government agencies that provide serv-
ices so as to avoid duplication of services.

The Secretary would be required to promulgate regulations gov-
erning the appropriate use of grant funds by organizations. The
Secretary would also be required to submit a report on the pilot
program within 180 days after the program’s end. The report would
include findings and conclusions, an assessment of the benefits that
were provided, and any recommendations from the Secretary re-
garding whether to continue the pilot program.

Section 209. Specialized residential care and rehabilitation for cer-
tain veterans.

Section 209, which was originally derived from S.2889, by re-
quest legislation in the 110th Congress, would authorize VA to con-
tract for specialized residential care and rehabilitation services for
certain veterans of Operation Enduring Freedom and Operation
Iraqi Freedom (hereinafter (“OEF” and “OIF,” respectively).

Background. Some veterans with TBI or other serious disabilities
and conditions have significant long-term care needs. These vet-
erans may not need nursing home care, but they do not always
have the resources needed to remain at home and live independ-
ently. This presents a challenge both for the veteran and the health
care system.

Committee Bill. Section 209 of the Committee bill would amend
title 38 section 1720 of title 38 by adding a new subsection (g) that
would authorize the Secretary of Veterans Affairs, in carrying out
a community residential care program, to contract for specialized
residential care and rehabilitation services for eligible veterans.
Veterans covered by this provision would be veterans of OIF/OEF
who: (1) suffer from TBI, (2) have an accumulation of deficits in ac-
tivities of daily living and instrumental activities of daily living
that affects their ability to care for themselves, and (3) would oth-
erwise receive their care and rehabilitation in a nursing home,
which would exceed their needs.

It is the intent of the Committee that VA should have authority
to provide veterans with significant long-term needs with a much
more appropriate treatment setting for long-term rehabilitation
services. VA supported this provision in its testimony submitted for
the April 22, 2009, hearing.



35

Section 210. Expanded study on the health impact of Project Ship-
board Hazard and Defense.

Section 210 of the Committee bill would require VA to contract
with the Institute of Medicine of the National Academies (IOM) for
an expanded study on the health impact of Project Shipboard Haz-
ard and Defense.

Background. During the period 1962-1974, the Department of
Defense conducted a series of tests of chemical and biological mate-
rials in water-borne settings. The tests, known as Project Ship-
board Hazard and Defense (hereinafter “Project SHAD”) exposed
hundreds of veterans to VX nerve gas, E. Coli, and other sub-
stances.

The SHAD tests were intended to show the vulnerability of Navy
ships to chemical and biological warfare agents. By learning how
those agents would disperse, military planners hoped to be able to
iI}rllprove procedures to protect crewmembers and decontaminate
ships.

Beginning in 2002, VA contracted with IoM to conduct a study
of the health effects on veterans who participated in Project SHAD.
While there are many known medical problems associated with re-
peated chemical and biological weapons exposure, the Committee is
concerned that the study is incomplete because it omits a number
of Project SHAD veterans who were known to the Department of
Defense and to VA.

Committee Bill. Section 210 of the Committee bill would require
the Secretary to enter into a contract with IOM, within 90 days
after the enactment of this Act, for the purposes of IoM conducting
a study of the health impacts of Project SHAD on servicemembers
participating in the tests. The Committee bill would require that
this study include all servicemembers involved in the tests, insofar
as is practicable and consistent with the requirements of con-
ducting sound research. The Committee Bill would authorize the
utilization of the results from the study “Long-Term Health Effects
of Participation in Project SHAD” conducted by IoM.

Congress has previously approved unrestricted, VA-provided care
for veterans who participated in Project SHAD. While the Com-
mittee remains committed to these veterans receiving care, the
Committee also believes there is value in examining the impact of
the testing on participants in order to better understand the poten-
tial effects of other such testing.

The Committee also notes that there is value in continued re-
search into the areas of chemical and biological weapons exposure
and that VA and DOD should make every effort to identify and
contact all former servicemembers who participated in Project
SHAD as well as testing that occurred during the same time period
at Edgewood Arsenal, Dugway Proving Grounds, Ft. McClellan,
and Ft. Detrick.

Section 211. Use of non-Department facilities for rehabilitation of
individuals with Traumatic Brain Injury.

Section 211 of the Committee bill would specify the cir-
cumstances under which non-VA facilities would be utilized as part
of the rehabilitation and community reintegration plans for vet-

erans and members of the Armed Forces who are receiving care
from VA for TBI.
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Background. VA has done much in recent years to develop its ca-
pability to treat TBI. However, VA has limited experience in treat-
ing younger veterans with debilitating injuries such as TBI. In
2007, Congress passed a series of VA-related provisions in the Na-
tional Defense Authorization Act, the bulk of which sought to ex-
pand and enhance TBI care at VA facilities. As part of those provi-
sions, Congress gave VA the ability to enter into cooperative agree-
ments with public or private entities to send certain veterans suf-
fering with TBI to non-Department facilities for rehabilitative care.
In some circumstances, VA may find the service of a non-VA facil-
ity to be better suited to providing the care required by some vet-
erans with TBI. In the Senate-passed version of the NDAA, specific
criteria for eligibility and standards of care were set out, but those
provisions were dropped in the final compromise.

Committee Bill. Section 211 of the Committee bill would amend
section 1710E of title 38 so as to add two new subsections that
were included in the Senate-passed version of the NDAA 2007. Pro-
posed new subsection (b) would specify that non-VA facilities would
be used when the Secretary cannot provide treatment or services
at the frequency or for the duration required by the individual plan
of veteran or servicemember suffering from TBI or when the Sec-
retary determines that it is optimal for the veteran or service-
member’s recovery and rehabilitation. Proposed new subsection (d)
would establish standards for the selection of a non-Department fa-
cility, requiring that the facility itself maintains care standards
that have been established by an independent, peer-reviewed orga-
nization that accredits specialized rehabilitation programs for
adults with TBIL.

The Committee notes that VA provides services for veterans with
TBI currently through a variety of different mechanisms and that
the authority in this section is limited to those situations in which
the Secretary determines that the treatment or services offered are
optimal for the recovery and rehabilitation of the individual, and
where the Secretary is unable to otherwise provide such treatment
or services at the frequency or for the duration prescribed. The
Brain Injury Association of America supports this section, “as it
sets forth a pivotal mechanism for enhancing cooperation between
the private sector and the VA health care system. Such cooperation
is vitally necessary in order to provide access to, and choice within,
the full continuum of care that returning servicemembers with TBI
need and deserve.”

Section 212. Inclusion of Federally-recognized tribal organizations
in certain programs for State veterans’ homes.

Section 212 of the Committee bill would include tribal organiza-
tions in certain authorities relating to State veterans’ homes. The
health facilities of tribal organizations would be eligible to be treat-
ed as veterans homes for funding purposes, and tribal organiza-
tions would be eligible to apply for veteran State home construction
grants.

Background. State veterans homes are homes established by the
States for disabled veterans in need of long-term care. They provide
nursing home care, domiciliary care and adult day care. VA part-
ners with the States in two ways to assist in funding the homes.
Under Sections 1741-1743 of title 38, VA has the authority to carry
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out a per diem payment program under which it provides a portion
of the daily cost of care for each veteran residing in a home. Under
Sections 8131-8137 of title 38, VA has the authority to conduct a
construction grant program, in which it can provide up to 65 per-
cent of the total cost of building a home, with the States required
to contribute 35 percent. Under current law, tribal organizations
are not considered States for the purposes of eligibility for either
of these programs.

Based on the 2000 U.S. Census, the Department of Veterans Af-
fairs projected in a September 2006 report that during the time pe-
riod from 2005 to 2020, the number of older veterans overall will
decline by 10 percent. During that same time, VA projected a near-
ly 60 percent increase in the number of older American Indian and
Alaska Native veterans. The expected decline in the overall num-
ber of older veterans is attributed largely to the World War II and
Korean War-era veteran populations, which are declining largely
for age-related reasons. In contrast, American Indian veterans are
much less likely to be World War II or Korean War-era, and more
likely to be Vietnam-era than the overall veteran population.

As early as the 1990s, Native Americans identified a pressing
need for improved long term care in Native communities. In 1995,
the National Indian Council on Aging described long-term care as
the most pressing issue facing American Indian elders. According
to a survey reported in the 2002 American Indian and Alaska Na-
tive Roundtable on Long-Term Care, only 17 percent of tribes re-
port having nursing homes available on the reservation or in the
tribal community. Nineteen percent reported that their tribe was
planning to create or expand long-term care services. Despite rec-
ognition of the need for long term care, as well as interest among
tribes in developing such care, Native American communities are
constrained by limited Federal funding and the abject poverty that
characterizes much of Indian Country.

Committee Bill. Subsection (a) of section 212 of the Committee
bill would amend section 8138 of title 38 so as to allow for the
treatment of health facilities of tribal organizations, or beds within
such facilities, as State veterans’ homes. As a result of this amend-
ment, tribal organization health facilities would be treated in the
same manner as other health facilities (or beds), except that newly
designated subsection (f) of section 8138, which sets September 30,
2009, as the expiration date for the treatment of new health facili-
ties as State homes, would not apply to the health facilities of trib-
al organizations.

Subsection (b) of section 212 of the Committee bill would amend
title 38 in a number of ways so as to give the Secretary the author-
ity to award construction grants to tribal organizations for the con-
struction of State veterans’ homes as set forth in subchapter III of
chapter 81 of title 38.

Subsection (b)(1)(A) would provide that, for the purposes of the
subchapter, ‘tribal organization’ would have the meaning given to
the term in section 3765 of title 38.

Subsection (b)(1)(B) would amend section 8132 of title 38, the
declaration of purpose for the subchapter, to include tribal organi-
zations along with the “several states” as the entities to be assisted
in creating State veterans’ homes.
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Subsection (b)(1)(C) would amend title 38 by adding a new sec-
tion—Section 8133A. Tribal organizations—that would give the
Secretary express authority to award construction grants to tribal
organizations. This new section would provide that grants to tribal
organizations shall be awarded in the same manner as States, with
certain exceptions. One such exception is that, for the purpose of
assigning priority under subsection (c)(2) of section 8135 of title 38,
if a tribal organization is located within a State that has previously
applied for a construction grant, the tribal organization shall be
treated as if it previously applied as well. Other exceptions may be
prescribed by the Secretary to take into account the unique cir-
cumstances of tribal organizations. By recognizing the limited long-
term care options in Native American communities, as well as the
sovereign status of federally-recognized tribes, section 212 would
enable the Secretary to award State veterans home grants directly
to tribal organizations.

As reported by the Harvard Project on American Indian Eco-
nomic Development: “Where tribes make their own decisions about
what approaches to take and what resources to develop, they con-
sistently out-perform outside decisionmakers.” The Committee ex-
pects that, by including tribal organizations among those eligible to
apply for State veteran homes grants, these organizations will be
able to provide more effective long-term care for the veterans in
their communities.

Section 213. Pilot program on provision of dental insurance plans
to veterans and survivors and dependents of veterans.

Section 213 of the Committee bill would direct the Secretary of
Veterans Affairs to carry out a pilot program to assess the feasi-
bility of providing a dental insurance plan to eligible veterans, sur-
vivors, and dependents of veterans.

Background. The Department of Veterans Affairs provides a full
range of dental services at its facilities. However, under section
1712 of title 38, dental services are only offered to certain veterans
or to veterans under special circumstances. For example, veterans
who have a service-connected compensable dental condition, are
former prisoners of war, or who have 100 percent service-connected
disabilities are eligible for any needed dental care. Other veterans
are eligible only for dental care necessary to resolve problems aris-
ing in certain narrowly defined situations, such as a veteran whose
dental condition is aggravating a service-related condition or who
requires dental care to continue participation in a vocational reha-
bilitation program. In addition, CHAMPVA does not provide dental
coverage for survivors and dependents of veterans receiving care
under that program except under very limited circumstances.
CHAMPVA, established by Public Law 93-82, is primarily a fee-
for-service program that provides reimbursement for most medical
care for certain eligible dependents and survivors of veterans rated
permanently and totally disabled from a service-connected condi-
tion. The program reimburses providers and facilities a fixed
amount for treatment given, less any co-pay from beneficiaries.

The Department of Defense administers a health care system for
active duty servicemembers, military retirees, certain Reserve and
National Guard members, and eligible family members under the
TRICARE program. Through TRICARE, dental benefits may be
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provided to select beneficiaries at military treatment facilities; for
others, voluntary dental insurance coverage is available through a
Department of Defense contract with private insurers. Section 703
of Public Law 104-201, the National Defense Authorization Act for
Fiscal Year 2007, established the TRICARE Retiree Dental Pro-
gram (TRDP) through which military retirees and their eligible
family members are given the option to purchase dental coverage
under a contract managed by the Department of Defense. Over one
million eligible participants have some level of dental coverage
under TRDP. TRDP enrollees have access to a network of about
112,000 dental plan providers across the Nation. Premiums cur-
rently range from $14 to $48 per month for an individual policy,
depending on the region and type of dental plan selected.

Committee Bill. Section 213 of the Committee bill, in a free-
standing provision with subsection (a) through (k), would require
the Secretary to carry out a pilot program on the provision of den-
tal insurance plans to veterans and survivors and dependents of
veterans.

Subsection (a) would require the Secretary to carry out the pilot
program so as to assess the feasibility and advisability of providing
dental insurance.

Subsection (b) would define the participants in the pilot program
as veterans enrolled in VA’s medical care system and survivors and
dependents of veterans eligible for medical care under CHAMPVA.

Subsections (¢) and (d) would specify that the pilot program
would be carried out for a period of three years in not less than
two and no more than four VISNs.

Subsection (e) would specify that the Secretary is to contract
with a dental insurer to administer the dental plan.

Subsection (f) would require the dental plan under the pilot pro-
gram to provide benefits considered appropriate by the Secretary,
including diagnostic, preventative, endodontic, surgical, and emer-
gency services.

Subsection (g) would provide that enrollment in the dental insur-
ance plan would be voluntary and would be for such minimum pe-
riod of enrollment as the Secretary prescribes.

Subsection (h) would require the Secretary to set premiums for
dental plan coverage on an annual basis and would specify that the
premiums would be paid entirely by plan enrollees.

Subsection (i) would permit the voluntary disenrollment from a
dental plan if the disenrollment occurs within 30 days of the begin-
ning of the enrollment period or, under certain allowable cir-
cumstances, such as a relocation to a jurisdiction outside a plan
area or a serious medical condition preventing use of plan benefits,
if the disenrollment does not jeopardize the fiscal integrity of the
dental plan.

Subsection (j) would specify that nothing regarding the pilot pro-
gram will affect VA’s responsibility to provide dental care under
section 1712 of title 38 nor would an individual’s participation in
an insurance plan under the pilot program affect the individual’s
entitlement to dental services under that section.

Subsection (k) would specify that the dental insurance plan
under the pilot program is to be administered pursuant to regula-
tions prescribed by VA.
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The Committee is interested in testing within the VA healthcare
system the TRDP concept of supplementing dental benefits pro-
vided at government facilities with more comprehensive, voluntary
dental insurance coverage financed through enrollee premiums.
This concept is not meant to minimize VA’s obligation to provide
high quality dental services under existing requirements of law.

TITLE III—WOMEN VETERANS HEALTH CARE MATTERS

Section 301. Report on barriers to receipt of health care for women
veterans.

Section 301 of the Committee bill, which was originally derived
from S.2799 of the 110th Congress, would require the Secretary to
submit a report to Congress, no later than June 1, 2010, on the
barriers to women veterans’ access to VA health care.

Background. Under current law, VA is authorized to provide care
to all veterans, including women veterans. While there has been
some specific legislative action on certain areas of care for women
veterans, such as for homeless reintegration services, the Com-
mittee believes that much more can be done. Although this ap-
proach has yielded some clear successes, there are concerns that
there may be insufficient attention to ensuring uniform access to
gender-specific services across the VA health care system. Accord-
ing to DOD, women represent approximately 17 percent of all de-
ployed servicemembers, and therefore are a growing portion of the
veteran population.

Committee Bill. Section 301 of the Committee bill, in a free-
standing provision, would require VA to submit a report to Con-
gress, not later than June 1, 2010, that would be required to in-
clude, among other elements, information on an identification and
assessment of any stigma associated with women veterans seeking
mental health care, access to care for women veterans described in
terms of distance to VA facilities, availability of child care, the com-
fort and personal safety perception of women veteran patients, the
sensitivity of VA health care providers to issues affecting women
veterans, and the effectiveness of outreach to women veterans.

The Committee seeks to ensure that appropriate attention and
resources are directed to the needs of women veterans. For that to
happen, those needs must be properly identified and described.
That is the goal of this mandated study.

VA testified at the Committee’s May 21, 2008, hearing on pend-
ing legislation that it was already in the process of conducting an
assessment of barriers to care for women veterans. The results of
that effort can either be provided to the Committee as soon as the
results are available or can be made a part of the report mandated
by this section of the Committee bill.

Section 302. Plan to improve provision of health care services to
women veterans.

Section 302 of the Committee bill, which is also derived from
S. 2799 of the 110th Congress, would require VA to develop a plan
to improve the provision of health care services to women veterans,
and to submit this plan to Congress no later than 18 months after
enactment of the Committee bill.
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Background. Public Law 102-585, enacted in 1992, authorized
new and expanded services for women veterans, including coun-
seling for sexual trauma on a priority basis, specific health services
for women, such as Pap smears, mammography, and general repro-
ductive health care (including birth control and treatment of meno-
pause) at many VA medical facilities.

Public Law 104-262, enacted in 1996, expanded services further
to include maternity and infertility benefits. In fiscal year 1997,
the Under Secretary for Health appointed the first full-time Direc-
tor for the Women Veterans Health Program. The program over-
sees a system of medical and psychosocial services for women.

As discussed above, in connection with section 301 of the Com-
mittee bill, the Committee is concerned that these benefits are not
being furnished evenly across the VA system.

The 2008 Report of the Advisory Committee on Women Veterans
found that:

The new and complex needs of today’s women veterans,
particularly those who served in Operations Enduring and
Iraqi Freedom, require that VA assess the effectiveness of
its existing gender specific programs and initiate new ones
that strategically address the many needs of this cohort in
a way that is inviting, compassionate, and demonstrate a
driven yield toward the best outcomes.

The burgeoning demand for care from women veterans requires
that VA be fully prepared to deal with their health care needs. The
estimated population of women veterans as of 2001 was 1.6 million,
or about 7.2 percent of the total veteran population. Currently,
women make up 14.8 percent of the active duty military force and
approximately 22.8 percent of the reserve force. By 2010, they are
expected to represent over 14 percent of the total veteran popu-
lation. Fifty-six percent of women veterans who use VA are less
than 45 years of age.

Committee Bill. Section 302 of the Committee bill, in a free-
standing provision, would require VA to develop a plan on the pro-
vision of health care services to women veterans. The plan would
include how VA intends to improve current services to women vet-
erans, as well as how to appropriately provide for the future needs
of women currently serving in Operations Iraqi and Enduring Free-
dom. As part of this plan, the Secretary would be required to iden-
tify the types of health care services that will be available to
women veterans at each VA medical center, as well as what per-
sonnel would be required to provide such services. This plan would
have to be submitted to the two Veterans’ Affairs Committees not
lloa‘lcler than 18 months after the date of enactment of the Committee

ill.

It is the Committee’s view that requiring VA to develop a plan
is a first step toward ensuring that the needs of women veterans
are met, now and into the future.

Section 303. Independent study on health consequences of women
veterans of military service in Operation Iraqi Freedom and
Operation Enduring Freedom.

Section 303, which is also derived from S.2799 of the 110th Con-
gress, would require the Secretary to enter into an agreement with
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a non-Department entity to conduct an independent study on the
health consequences of service for women veterans of service on ac-
tive duty in the Armed Forces in deployment in OIF/OEF.

Background. Public Law 98-160, enacted in 1983, established the
Advisory Committee on Women Veterans (hereinafter, “Advisory
Committee”). In addition, Public Law 103—446, enacted in 1994,
created the Center for Women Veterans (hereinafter, “Center”).
Both entities play invaluable roles in helping to shape VA’s re-
sponses to the needs and concerns of women veterans.

The Advisory Committee evaluates existing VA programs and
makes recommendations for the enhancement of programs and
services for women veterans while the Center oversees all VA pro-
grams for women veterans. However, neither entity is specifically
charged to focus on the possible health consequences for women
veterans who have served on activity duty in the Armed Forces in
deployment in OIF/OEF.

More than 160,000 female U.S. servicemembers have served in
Iraq, Afghanistan, and the Middle East since 2003. From March
19, 2003 through June 6, 2009, 624 women were wounded in action
in OIF or OEF. Statistics were not kept by gender for wars prior
to the Iraq and Afghanistan conflicts.

Another consequence of the increased number of women serving
in the U.S. military is an increase in the occurrence of rape and
sexual assault by male servicemembers. Connie Lee Best, PhD, a
Clinical Psychologist and Professor in the Department of Psychi-
atry and Behavioral Sciences at the Medical University of South
Carolina testified before the Committee on April 25, 2007, noting
that:

Numerous research studies have documented rates of rape
ranging from lows of 6 percent for active duty to rates that
are significantly higher. One study found that 23% of fe-
male users of VA health care reported experiencing at
least one sexual assault while in the military.

Given the extensive service of women in OIF/OEF, the Com-
mittee is of the view that VA must fully assess the health con-
sequences of their service. Only then will VA know how best to
meet their specific needs.

Committee Bill. Section 303 of the Committee bill, in a free-
standing provision, would require the Secretary of Veterans Affairs
to enter into an agreement with a non-Department entity, such as
the IOM, to conduct an independent study on the health con-
sequences of service in OIF/OEF for women veterans. The study
would be required to include an examination of any and all possible
environmental and occupational exposures and their effects on the
general, mental, and reproductive health of women veterans who
served in OIF/OEF. It would also be required to include an analysis
of all published literature on such exposures to women while serv-
ing in the Armed Forces, including combat trauma and military
sexual trauma. The entity conducting the study would be required
to complete and submit a report of the study to Congress no later
than 18 months after entering into the agreement for the study,
and the Secretary would be required to submit a response to the
report of the study no later than 90 days following the receipt of
the report.
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Section 304. Training and certification for mental health care pro-
viders on care for veterans suffering from sexual trauma.

Section 304 of the Committee bill, which is also derived from
S.2799 of the 110th Congress, would require VA to implement a
program for education, training, certification and continuing med-
ical education for VA mental health care providers on care and
counseling services for veterans suffering from military sexual
trauma.

Background. Public Law 102-585, enacted in 1999, authorized
VA to include outreach and counseling services for women veterans
who experienced incidents of sexual trauma while serving on active
duty in the military. The law was later amended by Public Law
103-452 so as to authorize VA to provide counseling related to sex-
ual trauma to men, as well as to women. Public Law 108-422, en-
acted in 2004, extended VA’s authority permanently to provide
military sexual trauma (“MST”) counseling and treatment to active
duty servicemembers or those serving on active duty for training.

VA has a number of strong programs geared toward mental
health needs generally. However, MST is a discrete phenomenon
and must be addressed as such. In addition, given the high num-
bers of women subjected to MST, as discussed above in connection
with Section 303 of the Committee bill, the Committee believes
that a more targeted approach is necessary.

Dr. Connie Best testified before the Committee in 2007 that:

* % % the VA is staffed by some of the best mental health
providers and by some with exceptional expertise in MST.
However, I believe the one of the problems facing the VA
in their responsibility to meet the needs of today’s vet-
erans who have experienced MST is one of sheer
numbers * * * That means more qualified and appro-
priately trained providers must be available. Those pro-
viders must be able to provide specialized sexual assault
services and understand the interaction of sexual trauma
with combat-related trauma.

Dr. Best suggested that VA should add specialized training pro-
grams for providers in the treatment of MST.

Committee Bill. Section 304 of the Committee bill would amend
section 1720D of title 38 so as to add two new subsections.

Proposed new subsection (d) would require VA to implement a
program for education, training, certification and continuing med-
ical education for VA mental health care providers on care and
counseling services for veterans suffering from MST. The new sub-
section would require that the training be carried out in a con-
sistent manner and that it include principles of evidence-based
treatment and care for sexual trauma. VA would also be required
to determine the minimum qualifications necessary for mental
health professionals certified under the program to provide evi-
dence-based care and therapy to veterans for MST.

Proposed new subsection (e) would require VA to report to Con-
gress annually on the care, counseling and services provided to vet-
erans under section 1720D. Specifically, VA would be required to
provide information on the number of mental health professionals
and primary care providers who have been certified under the pro-
gram; the amount and nature of continuing medical education pro-
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vided under such program to professionals and providers who have
been so certified; the number of women veterans who received
counseling, care and services from professionals and providers who
have been trained or certified under the program; the number of
training, certification, and continuing medical education programs
operating under subsection (d); and the number of trained full-time
equivalent employees required in each facility of the Department to
meet the needs of veterans requiring treatment and care for sexual
trauma.

Finally, subsection (b) of section 304 of the Committee bill, in a
freestanding provision, would require the Secretary to establish
education, training, certification and staffing standards for VA
health care facilities for full-time equivalent employees who are
trained to provide sexual trauma treatment and care.

Section 305. Pilot program on counseling in retreat settings for
women veterans newly separated from service in the armed
forces.

Section 305 of the Committee bill, which is also derived from
S.2799 of the 110th Congress, would require VA to carry out a
pilot program to evaluate the feasibility and advisability of pro-
viding reintegration and readjustment services in group retreat set-
tings to certain women veterans.

Background. VA operates a program of readjustment counseling
which is provided through community-based facilities known as Vet
Centers. Currently, there are 232 Vet Centers, located in all fifty
states, the District of Columbia, Guam, Puerto Rico and the US
Virgin Islands. Each provides assistance to veterans in need to re-
adjustment counseling. The Vet Centers are managed by the Read-
justment Counseling Service located in the Veterans Health Ad-
ministration.

VA appears to appreciate the value of retreats for its employees,
especially those involved in mental health issues. Recent retreats
include one on the implementation of the VA’s Mental Health Stra-
tegic Plan and another for those advocating recovery models of care
in VISN 3. The Committee believes that there is merit to evalu-
ating the impact of providing reintegration assistance in retreat
settings to woman veterans returning from a prolonged deploy-
ment.

Committee Bill. Section 305 of the Committee bill, in a free-
standing provision, would require VA to establish, not later than
180 days after the date of enactment of the Committee bill, a pilot
program designed to evaluate the feasibility of providing reintegra-
tion and readjustment services in group retreat settings to women
veterans who are recently separated from service in the Armed
Forces after a prolonged deployment. This pilot program would be
required to be carried out for two years, beginning on the date the
program begins, in no fewer than five locations selected by the Sec-
retary.

Participation in the pilot program would be strictly voluntary.
Services provided under the program would include information
and assistance on reintegration into family, employment, and com-
munity; financial and occupational counseling; information and
counseling on stress reduction and conflict resolution; and any
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other counseling the Secretary considers appropriate to assist the
participants in reintegrating into their families and communities.

The Committee bill would authorize the appropriation of $2 mil-
lion annually in fiscal years 2010 and 2011 to carry out the pilot
program. VA would be required to report to Congress on the pilot
program no later than 180 days after completion of the program.

Section 306. Report on full-time women veterans program managers
at medical centers.

Section 306 of the Committee bill, which is also derived from
S.2799 of the 110th Congress, would require the Secretary to sub-
mit to Congress a report on the employment of program managers
solely for the management and oversight of women veterans’ health
care needs. This report would include whether or not each facility
employs at least one such full-time employee.

Background. Women Veterans Program Managers are generally
available at each VA facility, although not all are full-time posi-
tions. These coordinators ensure that women veterans are afforded
equal access to all services. They work to ensure that women vet-
erans receive high quality comprehensive medical care in an envi-
ronment that is sensitive to the privacy needs of women. Women
Veterans Program Managers also advocate for gender-specific
issues and needs. The Committee recognizes the valuable contribu-
tions of the Women Veterans Program Managers and believes that
it is essential that every VA Medical Center have sufficient re-
sources to ensure that these positions are full-time.

Committee Bill. Section 306 of the Committee bill, in a free-
standing provision, would require the Secretary, acting through the
Under Secretary for Health, to submit a one-time report on Women
Veterans Program Managers, so as to determine how many of these
positions are filled on a full-time basis.

Section 307. Service on certain advisory committees of women re-
cently separated from service in the Armed Forces.

Section 307 of the Committee bill, which is also derived from
S.2799 of the 110th Congress, would require the Secretary to ap-
point women veterans who are recently separated from the Armed
Forces, to the Department’s Advisory Committee on Women Vet-
erans and to the Advisory Committee on Minority Veterans.

Background. Public Law 98-160, enacted in 1983, established the
Advisory Committee on Women Veterans and set forth specific cri-
teria for membership on the Committee, including those with serv-
ice-connected disabilities, those who represent women veterans,
and others. There is no specific requirement that any member of
the Advisory Committee be a woman veteran who has recently sep-
arated from service in the Armed Forces.

Public Law 103-446, enacted in 1994, established the Advisory
Committee on Minority Veterans and set forth specific criteria for
membership on the Committee including representatives of vet-
erans who are minority group members, individuals who are recog-
nized authorities in fields pertinent to the needs of veterans who
are minority group members, veterans who are minority group
members and who have experience in a military theater of oper-
ations, and others. There is no specific requirement that any mem-
ber of this Advisory Committee be a woman veteran, who is also
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a member of a minority group and who is recently separated from
service in the Armed Forces.

Committee Bill. Subsection (a) of section 307 of the Committee
bill would amend section 542(a)(2)(A) of title 38so as to require the
Secretary to appoint women veterans who are recently separated
from the Armed Forces, to the VA Advisory Committee on Women
Veterans.

Subsection (b) of section 307 of the Committee bill would amend
section 544(a)(2)(A) so as to require the Secretary to appoint
women veterans who are also members of a minority group and re-
cently separated from the Armed Forces to serve on the Advisory
Committee on Minority Veterans.

Subsection (c) of section 307 of the Committee bill would provide
that the amendments made by this section shall apply with ap-
pointments made to the two advisory committees on or after the
date of enactment of the Committee bill.

Section 308. Pilot program on subsidies for child care for certain
veterans receiving health care.

Section 308 of the Committee bill, which is also derived from
S.2799 of the 110th Congress, would require the Secretary to im-
plement a pilot program to assess the feasibility and advisability
of providing subsidies to certain veterans in order to allow them to
purchase child care services to facilitate better access to health
care from VA.

Background. There is currently no authority for VA to reimburse
veterans for child care expenses incurred while receiving VA med-
ical care. The Committee recognizes that some veterans face sig-
nificant barriers to receiving health care from VA and that the ab-
sence of adequate child care for those veterans who are primary
caretakers of children is one such impediment. This problem can be
even more daunting for veterans in that situation who are in need
of intensive health care services, such as care for PTSD, mental
health, and other therapeutic programs.

In order to address the issue of the need for child care for its own
employees, VA created the VA Child Care Subsidy Program, as au-
thorized by Public Law 107—67, the Treasury and General Govern-
ment Appropriations Act for Fiscal Year 2002. That law authorized
the use of appropriated funds by executive agencies in order to pro-
vide child care services for Federal civilian employees. The VA pro-
gram is needs based, with the amount of reimbursement available
to an employee depending on total family income and the amount
paid for child care. In order to qualify for reimbursement, children
must be placed in a licensed day care, home care or before/after
school program, and beneficiaries must complete and submit an ap-
plication form.

The Committee believes that this existing VA program provides
an excellent model for VA to emulate as it moves forward with the
child care subsidies for veterans, which would be authorized by this
section of the Committee bill.

Committee Bill. Section 308 of the Committee bill, in a free-
standing provision, would require VA to carry out a pilot program
to examine what effect subsidies for child care for certain veterans
receiving VA health care would have on improving access to health
care services. The pilot program would be authorized for two years,



47

beginning on the date the program begins, and would be required
to be carried out in no fewer than three VISNs.

Subsidies for child care would only be available during the time
period that a veteran is actually receiving specified health care
services at a VA medical facility, and during the time required by
the veteran to travel to and from the site of treatment. Veterans
eligible for subsidies would be those who are the primary caretaker
of a child or children and who are receiving regular or intensive
mental health care, or other intensive health care services deter-
mined by the Secretary as ones for which access would be improved
by payment of a subsidy for child care.

The pilot program would be required to be modeled, insofar as
practicable, on the VA Child Care Subsidy Program and would use
the same income eligibility and payment structure as used in that
program. The Secretary would be required to report on the pro-
gram to Congress within six months of the conclusion of the pro-
gram on the Secretary’s findings and conclusions about the pro-
gram, along with any recommendations the Secretary considers ap-

ropriate. The Committee bill would authorize the appropriation of
51.5 million annually for fiscal year 2010 and 2011 for the purposes
of the pilot program.

Section 309. Care for newborn children of women veterans receiving
maternity care.

Section 309 of the Committee bill, which is also derived from
S.2799 of the 110th Congress, would authorize the Secretary to
provide health care services, for not more than seven days after
birth, to a newborn child of a woman veteran who is receiving ma-
ternity care from VA.

Background. Under current law, VA is authorized to provide ma-
ternity and infertility benefits to women veterans who enroll for
VA care. Obstetrical care, excluding care for the newborn, is pro-
vided under contract.

While a veteran’s care extends to maternity, prenatal, and post-
natal care for female veterans, there is no authority for the provi-
sion of, or payment for, any care for the newborn child of a female
veteran patient. This statutory scheme results in a significant gap
in care for the increasing number of women veterans enrolled with
VA.

The current women veteran population is predominantly of child
bearing age. Therefore, it is a disservice to the growing female vet-
eran population and an inequity to not provide some newborn care.

According to various studies, the average hospital stay for low-
birth weight infants (a common reason for prolonged neonatal hos-
pital stays) ranges from 6.2 to 68.1 days, whereas the average hos-
pital stay for average-sized infants was 2.3 days. Seven days of cov-
erage would assist the mothers of newborns in need of simple, rou-
tine care, as well as many in need of more complex hospitalization.

Committee Bill. Section 309 of the Committee bill would add a
new section—section 1786, entitled “Care for newborn children of
women veterans receiving maternity care”—to Subchapter VIII of
chapter 17 of title 38. This new section would authorize the Sec-
retary to provide health care services, for not more than seven days
after birth, to a newborn child of a woman veteran who is receiving
maternity care from VA, if the mother gave birth in a VA medical
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facility, or in an outside facility pursuant to a contract between
that facility and the Department. These services would include all
post-delivery care, including routine care, required by a newborn.

It is the Committee’s belief that this limited but important step
will help to ensure that the needs of women veterans enrolling for
VA care are met in a more complete manner.

TITLE IV/—MENTAL HEALTH CARE

Section 401. Eligibility of members of the Armed Forces who serve
in Operation Iraqi Freedom or Operation Enduring Freedom
for counseling and services through Readjustment Counseling
Service.

Section 401 would allow members of the Armed Forces, including
members of National Guard or Reserves, who serve in OIF/OEF to
receive services through VA’s Readjustment Counseling Service.

Background. Adrian Atizado representing the Disabled American
Veterans, testified before the Committee on April 22, 2009:

According to VA, as of August 2008, over 945,000 OEF/OIF
servicemembers have separated from military service. Of
those, over 400,000 OEF/OIF veterans have sought VA
health care since 2002, and over 178,483 have received a
diagnosis of a possible mental health disorder. Within that
group, 105,465 have been given a probable diagnosis of
Post Traumatic Stress Disorder (PTSD).

While recently separated OIF/OIF veterans and members of the
National Guard or Reserves who were mobilized for service in OIF/
OEF who served their period of mobilization, are eligible for read-
justment counseling services from VA under section 1712A of title
38, members of the Armed Forces still on active duty are not eligi-
ble for these services.

Committee Bill. Section 401 of the Committee bill, in a free-
standing provision consisting of four subsections, would establish
eligibility for readjustment counseling services for any member of
the Armed Forces who serves on active duty in OIF/OEF, including
a member of the National Guard or Reserves.

Subsection (a) would set forth the basic eligibility for this popu-
lation of servicemembers for readjustment counseling and related
mental health services under section 1712A of title 38. These serv-
ices would be provided through VA’s Vet Centers.

Subsection (b) would specify that there is no requirement that a
servicemember be currently on active duty to be eligible for these
services.

Subsection (c) would condition the eligibility for these services on
regulations prescribed jointly by the Secretaries of Defense and VA.

Subsection (d) would limit the availability of services under this
section to the availability of appropriations for the provision of
these services, to ensure that new veterans entering the Vet Center
system will not be a detriment to those the Vet Centers are cur-
rently serving.

The Committee recognizes that among many in the active duty
and reserve Armed Forces, there is a stigma associated with seek-
ing assistance in connection with mental health concerns. In light
of the clear indication that many who serve in combat may experi-
ence psychological impact from such service—as shown by a 2008
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Rand Corporation Study on mental health in OIF/OEF veterans,
(Tanielian and Jaycox (Eds.), “Invisible Wounds of War: Psycho-
logical and Congitive Injuries, Their Consequences, and Services to
Assist Recovery,” Santa Monica, CA: RAND Corporation, 2008.)—
there appears to be significant value in allowing servicemembers
still on active duty to come to VA’s Vet Centers for help in dealing
with such concerns.

At the same time, the Committee is concerned about placing an
undue burden upon the Vet Centers, given their current responsi-
bility to not only provide readjustment counseling to currently eli-
gible veterans, but also to provide outreach to returning service-
members and newly discharged veterans.

Section 402. Restoration of authority of Readjustment Counseling
Service to provide referral and other assistance upon request to
former members of the Armed Forces not authorized counseling.

Section 402 of the Committee bill would restore the authority of
VA’s Readjustment Counseling Service to provide referral and
other assistance, upon request, to former members of the Armed
Forces who have been discharged or released from active duty but
who are not otherwise eligible for such counseling and services.

Background. VA was first authorized to furnish readjustment
counseling services to Vietnam-era veterans in 1979 in Public Law
96—-22. Included in that original authority was a provision that re-
quired VA to provide referral services and other assistance to vet-
erans who sought readjustment counseling but who were not eligi-
ble to receive those services because of the nature of their dis-
charge from the military or for other reasons. This authority was
repealed in 1996 in Public Law 104-262, the Veterans Health Care
Eligibility Reform Act of 1996.

Commuittee Bill. Section 402 of the Committee bill would amend
section 1712A of title 38 by adding a subsection (¢) which would re-
store the provisions which require VA to provide referral services
and other assistance to veterans who request readjustment coun-
seling but who are not eligible for such services.

It is the Committee’s intent that those who have been discharged
under conditions other than honorable still be afforded assistance
in acquiring mental health services and also in gaining review of
their discharges. The Committee believes that VA should be avail-
able to provide some assistance to those who have served and are
in need of readjustment assistance, even if they are not eligible for
the full array of VA benefits.

Section 403. Study on suicides among veterans.

Section 403 of the Committee bill would require VA to conduct
a study on suicides among veterans since January 1, 1999, and re-
port to Congress on the findings.

Background. Numerous reports have illustrated that the rate of
suicide among veterans is steadily increasing. One such report was
the RAND study noted above which reported that 1 in 5 veterans
of the wars in Iraq and Afghanistan are returning and suffering
with stress or mental health disorders, but that only half of those
veterans are actually receiving treatment for these conditions.

VA’s Office of Mental Health reported that the number of sui-
cides attempted at VA facilities increased from 492 in 2000 to 790
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in 2007. The Army reported seven confirmed and 17 suspected sui-
cides in January 2009. This number of suicides would surpass the
number of troops killed in combat for the same month in Iraq and
Afghanistan combined. Between 1995 and 2007, there have been
over 2,200 suicides among active-duty servicemembers. Despite
these increases, there remains no centralized database of veteran
suicides and attempts.

Committee Bill. Section 403 of the Committee bill, in a free-
standing provision consisting of four subsections, would require VA
to conduct a study to determine the number of veterans who died
by suicide between January 1, 1999, and the date of enactment of
the Committee bill.

S(lllbsection (a) would set forth the basic requirement for the
study.

Subsection (b) would require VA, in carrying out this study, to
coordinate with the DOD, Veterans Service Organizations, the Cen-
ters for Disease Control and Prevention, and state public health of-
fices and veterans agencies.

Subsection (c) would require VA to submit a report to the Com-
mittees on Veterans’ Affairs of the Senate and the House of Rep-
resentatives on the findings of the study.

Subsection (d) would authorize the appropriation of such sums as
may be necessary to carry out the study.

Because the data shows that the incidence of suicide among vet-
erans is at record levels, the Committee believes a need exists to
have more comprehensive and accurate information so this problem
can be more successfully addressed.

Section 404. Transfer of funds to Secretary of Health and Human
Services for Graduate Psychology Education program.

Section 404 would mandate the transfer of $5 million from VHA
accounts to the Secretary of Health and Human Services (HHS) for
the Graduate Psychology Education program.

Background. The Graduate Psychology Education program was
established under section 755(b)(1)(J) of the Public Health Services
Act. This program is the only Federal program solely dedicated to
training post-doctoral psychologists.

Recent studies have projected continuing high demand for psy-
chological treatment of PTSD, TBI, and other combat-related stress
disorders. Reports issued by GAO, the DOD Mental Health Task
Force, the Presidential Task Force on Returning Global War on
Terror Heroes, the Institute of Medicine, and the President’s Com-
mission on Care For America’s Returning Wounded Warriors, have
identified shortages of trained mental health providers, detailed
problems in the training pipeline, and provided recommendations
concerning the workforce needed to deal with what is projected to
be an increased demand for mental health care among service-
members and veterans.

VA faces immediate challenges in recruiting mental health pro-
fessionals with focused specialty training in combat-related stress
disorders and post-deployment readjustment.

Committee Bill. Section 404 of the Committee bill would, in a
freestanding provision consisting of three subsections, mandate the
transfer of funds from VA to the Department of Health and Human
Services (HHS) for the Graduate Psychology Education program
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and delineate the use of the funds and the preferences for VA
health care facilities.

Subsection (a) would require VA, no later than the September 30,
2010, to transfer $5,000,000 from accounts of VHA to HHS for the
Graduate Psychology Education program.

Subsection (b) would specify that the funds transferred by VA to
HHS be used to make grants that would support the training of
psychologists in the treatment of PTSD, TBI, and other combat-re-
lated disorders.

Subsection (c) would establish a preference in the awarding of
grants under this provision to VA health care facilities and to grad-
uate educational programs affiliated with VA facilities.

The Committee expects that establishing a collaborative VA-HHS
training pipeline should help ensure a steady flow of specially-
trained psychologists to serve the veteran population. Graduates of
these training programs will continue to practice their specialty
and will also be candidates for hire by VA or civilian practices that
serve veteran patient populations. Many of the positions may be in
rural communities where veterans, especially those from National
Guard and Reserve units, often return to find VA facilities distant
or community-based outpatient clinics lacking mental health pro-
fessionals.

The Committee intends for the grantee training programs receiv-
ing support through this effort to be involved with VA clinicians
and facilities as training sites, thus ensuring that the substantial
services provided in the course of training will go to veterans. En-
suring an adequate supply of well-trained psychologists—special-
izing in combat stress disorders—is in the strong interest of the
Nation, VA, and individual veterans.

TITLE V—HOMELESS VETERANS

Veterans remain one of the more disproportionately represented
groups among the overall homeless population. It has been esti-
mated that one in every three homeless persons is a veteran.

Dean Stoline, testifying for The American Legion before the Com-
mittee on January 28, 2009, spoke of the substantial needs of this
population:

* % % there are approximately 154,000 homeless veterans
on the street each night. This number, compounded with
300,000 servicemembers entering the private sector each
year since 2001 with at least a third of them potentially
suffering from mental illness, requires that intensive and
numerous programs to prevent and assist homeless vet-
erans are available.

Many of these homeless veterans are returning from the conflicts
in Iraq and Afghanistan. VA reported that almost 3000 OIF/OEF
homeless veterans were treated at VA medical centers over that
past four years.

VA administers a number of programs aimed at combating and
preventing homelessness among veterans. These programs include
the provision of residential domiciliary-based care (including men-
tal health care and substance abuse disorder treatment), a grant
and per diem program to assist community-based entities that
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serve homeless veterans, employment and job training assistance,
and supported permanent housing.

The Committee has worked cooperatively with VA to expand and
enhance its authority to serve this particular population. Title V of
the Committee bill includes a number of provisions, some proposed
by VA, some suggested by advocates, some from legislation, all of
which are designed to enhance and improve VA efforts to address
the overall problem and to provide assistance to homeless veterans

Section 501. Pilot program on financial support for entities that co-
ordinate the provision of supportive services to formerly home-
less veterans residing on certain military property.

Section 501 of the Committee bill would authorize the Secretary
to create and implement a pilot program to carry out, and evaluate
the impact of, providing grants to certain organizations that will
assist formerly homeless veterans living on certain government
property.

Background. The National Coalition for Homeless Veterans
(NCHYV), in testimony before the Committee on May 21, 2008, cited
VA’s 2006 Community Homelessness Assessment and Local Edu-
cation Networking Groups report, “The lack of affordable perma-
nent housing is cited as the No. 1 unmet need of America’s vet-
erans.” This need is listed as the second highest unmet need in the
2007 report.

Currently, veterans can utilize services from organizations that
are sponsored by the VA Grant and Per Diem program, but organi-
zations sponsored by this program can only provide services to a
veteran for up to two years. Domiciliary Care for Homeless Vet-
erans provides treatment and rehabilitation to homeless veterans,
but the average length of stay is only four months. VA’s Com-
pensated Work Therapy/Transitional Residence program provides
both a residence and employment in conjunction with work-skills
training and other rehabilitation. The average stay in this program
is only 174 days. VA’s Supported Housing program allows VA staff
to assist in locating permanent housing for veterans, but does not
provide any funding or vouchers to allow VA to provide that hous-
ing.

A new VA pilot program provides loan guarantees for transi-
tional family housing, but not permanent long-term housing. All of
these programs are beneficial steps, but many veterans are still not
ready for transition to independent living at the end of these pro-
grams. NCHV points out that despite these programs, “many for-
merly homeless veterans still cannot afford fair market rents, nor
will most of them qualify for mortgages even with the VA home
loan guarantee. They are, essentially, still at risk of homelessness.”
Gerald M. Cross, M.D., Principal Deputy Under Secretary for
Health at VA, testified at the Committee’s May 21, 2008, hearing
that military facilities that have been recently closed or had a
major mission change could potentially be prime locations to house
already homeless veterans or those in danger of becoming home-
less.

Committee Bill. Section 501 of the Committee bill, in a free-
standing provision consisting of six subsections, would authorize
the Secretary, subject to the availability of appropriations, to carry
out, and evaluate the impact of, a pilot program which would pro-
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vide grants to entities that coordinate the provision of supportive
services for very low income formerly homeless veterans.

Subsection (a) authorizes the Secretary to award grants to public
and nonprofit organizations to coordinate supportive services to
low-income formerly homeless veterans residing in permanent
housing that is located on qualifying properties as part of a pilot
program.

Subsection (b) defines qualifying property as property that had
been a military installation closed as part of the 2005 round of de-
fense base closure and realignment under the Defense Base Clo-
sure and Realignment Act of 1990, or under subchapter III of chap-
ter 5 of title 40, U.S.C. The Secretary of Defense must determine,
after reviewing any local authority’s redevelopment plans for the
property, that the property can be used to assist the homeless in
accordance with any such redevelopment plan.

Subsection (c) requires the Secretary to prescribe criteria and re-
quirements for grants under this section and to publish such cri-
teria and requirements in the Federal Register.

Subsection (d) limits the duration of the pilot program to five
years after the date of the commencement of the program.

Subsection (e) defines “very low income” to have the same mean-
ing as that used by the Department of Housing and Urban Devel-
opment.

Subsection (f) authorizes the appropriation of not more than
$3,000,000 in each fiscal year from 2010 through 2014 to carry out
the pilot program.

The Committee agrees with VA’s position that military facilities
that have been recently closed or have had a major mission change
could serve as excellent locations to house homeless veterans, or
those in danger of becoming homeless. In developing economic revi-
talization and community development plans, local authorities
could utilize grants under the program that would be established
by this provision so as to aid in financing the conversion of such
properties. The Committee believes that veterans with certain ap-
plicable skills—including but not limited to such occupations as
carpentry, plumbing, and landscaping—could be employed in the
property conversion process, or in other aspects of a community’s
redevelopment plan, a process that could further aid very low-in-
come veterans. It is the Committee’s belief that this combination
of available housing and employment under local revitalization
plans or in areas of the local economy could enable participating
veterans to become self supporting.

Section 502. Pilot program on financial support of entities that co-
ordinate the provision of supportive services to formerly home-
less veterans residing in permanent housing.

Section 502 of the Committee bill would authorize the Secretary
to implement a similar pilot program providing supportive services
to homeless veterans residing in permanent housing on properties
not qualifying under Section 501’s pilot program.

Background. Currently, there are a number of community-based
and/or non-profit organizations that can and do provide a variety
of services to assist formerly homeless veterans with their re-
integration into society. These groups, coupled with VA’s current
efforts to provide supportive services, seek to prevent homelessness
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from recurring, an approach consistent with the overall direction
that efforts against homelessness are moving in. The focus among
both VA providers and community groups is shifting to prevention
rather than reaction to homelessness occurring. In VA’s case, this
is done largely through intensive case management and collabora-
tion with veterans service organizations to find permanent housing
for formerly homeless veterans.

Committee Bill. Section 502 of the Committee bill authorizes the
Secretary to carry out a pilot program to make grants to public and
nonprofit organizations to coordinate supportive services for vet-
erans residing in permanent housing.

Subsection (a) would authorize the Secretary, subject to the
availability of appropriations, to award up to 10 grants to public
and nonprofit organizations to coordinate the provision of sup-
portive services to veterans residing in permanent housing on
qualifying properties.

Subsection (b) defines qualifying properties under this subsection
as properties in the United States on which permanent housing is
provided to formerly homeless veterans, as determined by the Sec-
retary.

Subsection (c) requires the Secretary to prescribe criteria and re-
quirements for grants under this section and to publish such cri-
teria and requirements in the Federal Register.

Subsection (d) limits the duration of the pilot program to five
years after the date of the commencement of the program.

Subsection (e) identifies the definition of “very low income” to be
that found in the Resident Characteristics Report issued annually
by the Department of Housing and Urban Development.

Subsection (f) authorizes appropriations of not more than
$3,000,000 in each of the fiscal years 2010 through 2014 to carry
out the purposes of this section.

This effort, in ten communities across the Nation, would further
assist veterans in reintegrating into the community and becoming
self sufficient. The Committee expects that the ten locations se-
lected for the pilot program under section 502(a) of the Committee
bill will all be different from the locations selected for the pilot pro-
gram under section 501, described above.

Joseph L. Wilson, Deputy Director of the Veterans Affairs and
Rehabilitation Commission of The American Legion, described the
need for the type of pilot program authorize in this section of the
Committee bill and in the prior section, in his May 21, 2008, testi-
mony before the Committee, saying “[wlhile permanent housing
provides a stable base for veterans and their families the need for
resources to improve their way of life is just as
important * * * These funded pilot programs will extend more op-
portunities for formerly homeless veterans, which in turn allow
them to achieve and maintain a quality existence, deserving of
their service to our country.”

Section 503. Pilot program on financial support of entities that pro-
vide outreach to inform certain veterans about pension benefits.

Section 503 of the Committee bill would authorize the Secretary
to implement a pilot program to carry out, and evaluate the impact
of, providing grants to certain organizations to inform certain vet-
erans and their spouses about VA pension benefits.
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Background. A recent study, (Greg Greenberg, Joyce H. Chen,
Robert A. Rosenheck, Wesley J. Kasprow. “Receipt of Disability
through an Outreach Program for Homeless Veterans.” Military
Medicine 172, no. 5 (May 1, 2007): 461-5.), concluded that there is
an acute need for outreach to low-income and elderly veterans, and
their spouses, to inform them of their potential eligibility for need-
based pension benefits from VA. Some of these veterans and their
spouses live in areas that are far from VA facilities, and hence are
underserved in outreach from VA. Pension benefits are given by VA
to wartime veterans who have limited income, and are either 65
years of age, or older, or who are permanently and totally disabled.

Committee Bill. Section 503 of the Committee bill would author-
ize the Secretary to carry out and evaluate the impact of a pilot
program informing certain veterans and their spouses about VA
pension benefits.

Subsection (a) authorizes the Secretary to carry out a pilot pro-
gram which would provide grants to nonprofit or public organiza-
tions, including faith-based organizations, to provide outreach and
information to low-income and elderly veterans and their spouses
who live in rural areas, of VA pension benefits and services for
which they may qualify for under chapter 15 of title 38, U.S.C.

Subsection (b) requires the Secretary to prescribe criteria and re-
quirements for grants under this section and to publish such cri-
teria and requirements in the Federal Register.

Subsection (c¢) limits the duration of the pilot program to five
years after the date of the commencement of the program.

Subsection (d) authorizes appropriations of not more than
$1,275,000 in each of the fiscal years 2010 through 2014 to carry
out the purposes of this section.

The Committee believes that utilizing local organizations and
their existing networks would be an effective way of disseminating
key information to veterans and their spouses about the VA pen-
sion program.

Section 504. Assessment of pilot programs.

Section 504 of the Committee bill would require the Secretary to
submit a report to Congress on each of the pilot programs detailed
in sections 501-503 of the Committee bill at least 1 year before the
end of each program’s authorization. Each report would be required
to contain the lessons learned by the Secretary which can be ap-
plied to other similar programs, any recommendations from the
Secretary as to whether to continue the pilot program, the number
of veterans and dependents served by the pilot program, an assess-
ment of the quality of service provided by the program, the amount
of funds provided to grant recipients under the program, and the
names of all organizations that have received grants.

TITLE VI—NONPROFIT RESEARCH AND EDUCATION CORPORATIONS

Title VI of the Committee bill includes a number of provisions
that would amend subchapter IV of chapter 73 relating to NPCs.

NPCs were first authorized in 1988 in Public Law 100-322. Prior
to 1988, it was difficult for VA to accept private or non-VA public
funding for its research program. The methods in place, such as the
General Post Fund, were not well-suited to this task. The General
Post Fund was primarily designed to accept and administer vet-
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erans’ bequests, the regulations of which made it difficult to flexi-
bly disburse funds. Additionally, university partners who could ad-
minister funds for VA frequently had high overhead costs, reducing
the amount of funding available for actual research. NPCs were de-
signed to be a mechanism that could flexibly administer such
funds, be regulated and overseen by the Federal Government, and
remain affiliated with, but not part of, VA.

While NPCs were originally designed to support only VA re-
search, Congress has since expanded their role to include support
of education and training. Since that initial authority was pro-
vided, the number of NPCs that have been established has ranged
from 96 to 84, with prior year revenues totaling more than $240
million reported in June 2008. NPCs play a central role in VA re-
search, making up 18 percent of VA’s total research funding.
Through NPCs, VA researchers access funding from, and collabo-
rate with, the Department of Defense and the National Institutes
of Health of the Department of Health and Human Services. NPCs
also give VA researchers access to research support from founda-
tions, corporations, and private organizations.

NPCs were originally intended to support the research programs
of individual medical centers. This facility-specific approach effec-
tively supports individual programs, and NPCs are essential com-
ponents of many facilities’ research efforts. However, in the twenty
years since the inception of NPCs, the character of VA research has
changed and the standards applied to nonprofit corporation govern-
ance and management have become more rigorous. Some facility
research programs may simply be too small to generate a revenue
stream sufficient to support the infrastructure and governance nec-
essary to meet these standards, but the facilities would nonetheless
benefit from having ready access to the benefits NPCs provide.

In general, the provisions of Title VI of the Committee bill would
alter the existing law to allow for multi-medical center non-profit
research corporations. Traditional NPCs are chartered in the state
in which they are physically located and affiliated with one VA fa-
cility. In order to combine resources, NPCs affiliated with nearby
medical centers, possibly in different states, need the ability to
form higher-revenue corporations, known as multi-medical center
research corporations, without unduly imposing on VA a require-
ment for multiple personnel from multiple facilities to serve on an
NPC board of directors.

The Committee bill would grant authority to the Secretary to es-
tablish multi-medical center research corporations, to approve the
conversion of single-facility NPCs to multi-medical center research
corporations. It also details the composition of the board of direc-
tors for such corporations. The bill also would make permanent the
authority of the Secretary to establish NPCs, clarify the powers of
such corporations to allow them to more flexibly disburse their
funds, and clarify the purposes of NPCs to remove ambiguity about
their role in supporting education and training. Finally, this title
would improve the oversight of NPCs, and make a clerical amend-
ment.
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Section 601. General authorities on establishment of corporations.

Section 601 of the Committee bill would expand authorizations
for the establishment of NPCs, and clarify the definition and pur-
pose of such corporations.

Background. Current law relating to the authority to establish
NPCs, section 7361 of title 38, allows NPCs to be established at
one VA medical center, and in one state. As discussed above, NPCs
were originally intended to support the research programs of indi-
vidual medical centers but that model is no longer optimal. Current
law requires that NPCs be tax exempt organizations but does not
specify the specific terms of that status, which has led to some con-
fusion about the tax and regulatory status of NPCs in some states
and among some stakeholders.

Committee Bill. Section 601 of the Committee bill would amend
section 7361 of title 38 in a number of ways, with the principal
focus on authorizing the creation of multi-medical center research
corporations.

Subsection (a)(1) of section 601 would amend section 7361 so as
to insert a new subsection (b) that would expressly authorize the
establishment of “multi-medical center research corporations.” The
board of directors of a multi-medical center research corporation
would have to include the director of each VA medical center in-
volved in the corporation. A multi-medical center research corpora-
tion would be authorized to manage finances relating to research
or education or both performed at the VA medical centers involved.

Additionally, single-facility NPCs and multi-medical center re-
search corporations would retain unchanged their current ability to
administer funds for research programs conducted at multiple fa-
cilities, regardless of whether those facilities are served by a multi-
medical center research corporation. NPCs could also serve as pass-
through entities for programs performed at multiple facilities.

Subsection (a)(2) of section 601 would add a new subsection (f)
to section 7361 that would authorize an existing NPC to become a
multi-medical center research corporation if its board of directors
approves such an expansion and it is also approved by the Sec-
retary. Ms. Donna McCartney, Chair of the National Association of
Veterans’ Research and Education Foundations (NAVREF) and Ex-
ecutive Director of the Palo Alto Institute for Research and Edu-
cation, testified before the Committee on May 21, 2008, that this
provision is necessary because:

“k k% it will allow interested VA facilities with small re-
search programs to join with larger ones. Or several small-
er facilities may pool their resources to support manage-
ment of one NPC with funds and staffing adequate to en-
sure an appropriate level of internal controls, including
segregation of financial duties.”

Subsection (b) of section 601 would further amend section 7361
by adding a new subsection (¢) which would consist of the provi-
sions of current section 7365, relating to the applicability of State
law to NPCs, modified so as to specify that multi-medical center
corporations operating in different states would be created under
and subject to the laws of one of the States in which the corpora-
tion operates.
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Subsection (¢) of section 601 would further amend section 7361
by recasting as a new subsection (d)(1) a provision in subsection (a)
of current section 7361 relating to the obligation of NPCs to comply
only with those Federal laws, regulations, and executive orders and
directives that apply to private non-profit corporations generally
and by adding a new paragraph (2) to subsection (d) which would
expressly provide that NPCs are not owned or controlled by, or are
not an agency or instrumentality of, the United States.

Subsection (d) of section 601 would further amend section 7361
by restoring the requirement that all NPCs must operate as
501(c)(3) tax exempt organizations. This amendment is designed to
eliminate confusion in some states and among some stakeholders
over the tax status of NPCs.

In testimony, for the record of the Committee’s April 22, 2009,
hearing, VA expressed support for section 601 and specifically for
permitting the formation of multi-medical center research corpora-
tions.

Section 602. Clarification of purposes of corporations.

Section 602 of the Committee bill, which is derived from S.2926
in the 110th Congress, would clarify the purpose of NPCs to in-
clude specific reference to their role as funding mechanisms for ap-
proved research and education, in addition to their role in facili-
tating research and education.

Background. Current law is not specific with respect to the role
of NPCs in supporting research and education, and does not in-
clude multi-medical center corporations. Further, the statute cur-
rently contains provisions that appear to allow NPCs to offer
residencies and similar programs, possibly in conflict with the pro-
hibition against nonprofit corporations conferring personal benefits
on individuals.

Committee Bill. Section 602 of the Committee bill would amend
section 7362 of title 38 in a number of ways, with the principal
focus on providing that, in addition to supporting the conduct and
administration of VA research projects and education activities,
NPCs may support functions more generally related to VA research
and education.

Subsection (a) of section 602 would amend subsection (a) of sec-
tion 7362 so as to clarify that NPCs are intended to provide “a
flexible funding mechanism” for both the conduct of approved re-
search and education at one or more VA medical centers and to
fund “functions” relating to research and education. These func-
tions would include, but not be limited to, travel to scientific con-
ferences, recruitment of clinician investigators, improvements in
laboratories, procurement of general use research equipment, and
support for the institutional review board, the animal laboratory
and the facility human protections program. Under current law,
support for such functions often cannot be tied to specific research
projects and, as such, may not be permitted.

Ms. McCartney’s testimony noted that there have been dif-
ferences in interpretation regarding the permissibility of NPC ex-
penditures supporting VA research and education generally, in-
stead of being tied directly to an approved project. This section of
the Committee bill would clarify that issue.
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Subsection (b) of section 602 would amend subsection (b) of sec-
tion 7362 so as to make a technical modification to a defined term
relating to education and training.

Subsection (c¢) of section 602 would further amend subsection (b)
of section 7362 so as to strike a provision that allows NPCs to in-
clude, under the education function of a corporation, the employ-
ment of individuals as part of a residency or similar program. By
removing this language relating to residencies and similar pro-
grams, it is not the Committee’s intent that this change diminish
the authority of NPCs to support elements of education and train-
ing activities for VA trainees, such as VA residents, but simply to
clarify that NPCs cannot be chief sponsors of residencies, as they
are neither hospitals nor academic institutions and that function
may conflict with regulations governing 501(c)(3) organizations.
NPCs would still be able to support education and training activi-
ties for VA trainees, and, for purposes of this section, employees of
the Veterans Health Administration include VA trainees.

Subsection (d) of section 602 would further amend subsection (b)
of section 7362 so as to clarify that NPCs are authorized to provide
education and training to patients as well as families of patients.
The Committee recognizes that patients’ families often play a cen-
tral role in the care and recovery of veteran patients. As such, edu-
cation for family members directly supports the care and recovery
of these veterans. The return of wounded servicemembers from
Iraq and Afghanistan, many with severe TBI or debilitating mul-
tiple traumas, is placing growing demands on family caregivers.
Clarifying that NPCs can provide such education would be an im-
portant form of support for family caregivers.

Section 603. Modification of requirements for boards of directors of
corporations.

Section 603 of the Committee bill would address the require-
ments for the composition of NPC boards of directors.

Background. Under current section 7363, certain non-VA per-
sonnel who serve on the board of an NPC must be familiar with
issues involving medical and scientific research or education. This
limits the composition of boards of directors, and prevents potential
board members from serving who may have valuable business,
legal, or financial expertise.

In addition, subsection (c) of section 7363 requires that members
of NPC boards have no “financial relationship” with any entity that
is a source of funding for VA, with the exception of governmental
and non-profit entities. This phrase has been interpreted by VA as
an absolute prohibition on any financial relationship on the part of
a board member with a precluded entity, either in the past or
present. That prohibition was included in the original NPC author-
izing legislation, Public Law 100-322, in 1988. Subsequently, the
Office of Government KEthics (hereinafter “OGE”) promulgated
governmentwide conflict of interest regulations in 5 CFR Part
2635, and the waiver regulations required by section 208 of title 18,
U.S.C., in 5 CFR Part 2640 in August 1992, and December 1996,
respectively. In light of those actions by OGE, the requirements
placed on NPC board members have become more onerous than
those applied to many government and non-profit employees.
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Further, the financial conflict of interest requirements of current
subsection (¢) of section 7363(c) go beyond the requirements in
paragraph (1) of subsection (c) of section 7366, which state that
NPC board members “shall be subject to Federal laws and regula-
tions applicable to Federal employees with respect to conflicts of in-
terest in the performance of official functions.” Under that para-
graph, NPC board members are governed by the statutory criminal
code, section 208 of title 18, U.S.C., and conflict of interest regula-
tions, 5 CFR §§2635.401-2635.403. Those regulations, in addition
to guidance from the Internal Revenue Service and the Office of
Government Ethics, provide for the permissibility of de minimus af-
filiations, and for the ability to recuse oneself when necessary to
avoid conflicts of interest.

Committee Bill. The Committee bill would amend section 7363 of
title 38 in a number of ways so as to describe membership in
boards of multi-medical center research corporations, allow non-VA
individuals with diverse backgrounds to serve on NPC boards, and
to modify the provisions relating to conflicts of interest.

Subsection (a) of section 603 would amend paragraph (1) of sub-
section (a) of section 7363 so as to restructure the current law
without changing the intent or effect except to provide that the di-
rectors of each medical center affiliated with a multi-medical center
research corporation are to be members of that corporation’s board
of directors.

Subsection (b) of section 603 would amend paragraph (2) of sub-
section (a) of section 7363 so as to require that not less than two
non-VA personnel be members of the board, and, in addition to
those with medical or scientific expertise, would permit individuals
to be on an NPC board who have backgrounds or business, legal,
or financial expertise that would benefit a board.

Ms. McCartney testified that this provision of the Committee bill
would substantially aid NPCs in acquiring the expertise needed to
efficiently run research corporations, including legal and financial
management expertise.

Subsection (c) of section 603 would amend subsection (¢) of sec-
tion 7363 so as to eliminate the requirement in current law that
members of NPC boards have no financial relationship with any
entity that is a source of funding for research or education by VA,
with the exception of governmental and non-profit entities. By
eliminating the restrictions in current law, this section of the Com-
mittee bill would bring NPCs into conformity with other 501(c)(3)
entities and Federal conflict of interest regulations.

Ms. McCartney emphasized the importance of this change and
the Committee concurs with her view that there is no reason to
hold board members of NPCs to a higher standard than what ap-
plies to similar organizations or to government employees.

Section 604. Clarification of powers of corporations.

Section 604 of the Committee bill would restate NPCs’ authori-
ties so as to clarify that they may accept, administer, and transfer
funds for various purposes.

Background. Section 7364 of title 38, entitled “General powers,”
sets forth the core authorities of NPCs. Over the years, the incom-
pleteness and imprecision of some of these provisions have created
obstacles to the conduct of NPC business. In addition, current law
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is unclear and potentially contradictory on some financial and per-
sonnel issues.

Current section 7364 does not fully address the financial authori-
ties necessary to NPCs. While the provision specifies that NPCs
may accept gifts and grants, it does not mention other sources of
funding common to NPCs, such as fees, reimbursements, and be-
quests. In some situations, VA has interpreted existing law to
mean that NPCs may only accept the types of income explicitly
specified in current section 7364. In addition, the authority of
NPCs to utilize funds is poorly defined, as it leaves out the admin-
istration, retention, and spending of such funds.

Under current law, NPCs do not have the authority to charge
non-VA attendees fees for educational or training programs nor do
they have authority to retain such fees. While NPCs are tasked
with facilitating education and training, and to accept funds in sup-
port of such activities, section 8154 of title 38 provides that only
the Secretary has authority to conduct VA educational programs,
and to charge non-VA attendees fees for such programs. That pro-
vision also specifies that the fees collected be credited to the appli-
cable VA medical appropriation. As a result, even when non-VA
attendees are willing to pay fees to contribute to the costs of edu-
cational or training events, NPCs do not have explicit authority to
charge or retain such funds, a result which presents a significant
obstacle to the conduct of such events.

Cooperative Research and Development Agreements (CRADAs)
are agreements mandated by VA to establish the terms and condi-
tions for certain industry-sponsored studies performed at VA med-
ical centers and administered by NPCs. Each CRADA must be re-
viewed and approved by a VA attorney. Although NPCs generally
handle the preliminary negotiations relating to the development of
CRADASs, VA attorney review is often extensive, and can take a
number of hours, incurring significant costs. While NPCs fre-
quently have funds available to reimburse the Office of General
Counsel (OGC) for these costs, OGC does not have authority to ac-
cept or retain reimbursement for its services.

Current section 7364 does not specifically address the transfer of
funds between VA and NPCs for costs associated with personnel
assignments under the Intergovernmental Personnel Act (IPA),
under subchapter VI of chapter 33 of title 5, U.S.C. IPA assign-
ments between VA medical centers and NPCs have been common
since the inception of NPCs. The assignment of NPC employees to
VA has proven to be of significant benefit to VA research. In a May
2008 report titled “Audit of Veterans Health Administration’s Over-
sight of Nonprofit Research and Education Corporations,” the VA
Office of the Inspector General (hereinafter, “OIG”) found that
under current law, reimbursements from VA to NPCs, pursuant to
the IPA, constitute transfers of funds appropriated to VA prohib-
ited by subsection 7362(a) of title 38. This finding jeopardizes an
important element of the partnership between VA and NPCs.

Current section 7364 authorizes NPCs to spend funds only on re-
search projects that have been approved by the VA facility Re-
search and Development Committee. Requiring approval prior to
any expenditure of funds unduly hinders operations and planning
necessary to the application or preparation for research projects,
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such as the costs of hiring a grant writer or study coordinator to
prepare a grant proposal.

Committee Bill. Section 604 of the Committee bill would amend
section 7364 of title 38, by striking the current sections (a) through
(c) and inserting new subsections (a) through (e) which, collectively,
would set forth the general powers of NPCs and clarify the rela-
tionship between VA and NPCs.

Proposed paragraph (1)(A) of new subsection (a) of section 7364
would allow NPCs to accept, administer, retain, and spend funds
derived from gifts, contributions, grants, fees, reimbursements, and
bequests from individuals and public and private entities. New
paragraph (1)(B) would authorize NPCs to enter into contracts and
agreements with individuals and public and private entities. These
changes make explicit the financial authorities of NPCs, which the
Committee views as consistent with the intent of the original au-
thorizing legislation.

Proposed new paragraph (C) of new subsection (a)(1) would au-
thorize NPCs to charge registration fees for education and training
programs they administer, and to retain such funds.

Proposed paragraph (2) subsection (a) would prohibit the use of
funds appropriated to VA to pay fees charged by NPCs. Taken to-
gether, these provisions would enable NPCs, and the research pro-
grams served by NPCs, to gain financial support for their edu-
cational and training programs.

Proposed paragraph (D) of new subsection (a)(1) would authorize
NPCs to reimburse OGC for certain expenses of providing legal
services attributable to NPC research and education agreements.
With financial assistance from NPCs, OGC would be better able to
staff Regional Counsel offices and the VA Central Office so as to
meet the demand to review the growing number of CRADAs. Pro-
posed new paragraph (3) of subsection (a) would further mandate
that funds reimbursed to OGC by NPCs are to be used only for
staff and training, and related travel, for the provision of legal
services related to review of research agreements such as CRADAs.

Proposed paragraph (E) of new subsection (a)(1) is a renumbering
of the text of subsection (a)(2) of current section 7364. Proposed
paragraph (1) of new subsection (b) is a renumbering of the text
of the second sentence of subsection (a) of current section 7362. The
language would be moved to new section 7364 in order to group it
with other provisions addressing NPC funding issues.

Proposed new paragraph (2) of subsection (b) would authorize VA
to reimburse an NPC for all or a portion of the pay or benefits, or
both, of an NPC employee assigned to VA under the Interagency
Personnel Agreement. The Committee believes that this authoriza-
tion will remove any uncertainty about the appropriateness of
using VA funds to reimburse NPCs for personnel appointed to VA
pursuant to the IPA in the past and going forward.

Proposed new subsection (c) of section 7364 would grant powers
to NPCs allowing them to disburse limited funds for essential ac-
tivities that must be accomplished prior to research project ap-
proval. Such activities would include grant proposal writing, devel-
opment, and review. Currently, NPCs are not permitted to disburse
any funds in support of a research program until that program has
been approved by VA. The Committee believes that this restriction
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is impractically rigid, and hinders NPC ability to appropriately pre-
pare for project proposals.

Proposed new subsection (d) of section 7364 would grant powers
to NPCs allowing them to disburse limited funds for essential ac-
tivities that must be accomplished prior to education and training
activity approval. Such essential activities would include grant re-
quest writing, strategy development, creating presentations and
briefings and perhaps even making deposits to reserve meeting
space. Currently, NPCs are not permitted to disburse any funds in
support of an education activity until that program has been ap-
proved. The Committee believes that this restriction 1is
impractically rigid, and hinders NPCs’ ability to appropriately pre-
pare for education activities.

Proposed new subsection (e) of section 7364 would permit the
Under Secretary for Health to establish policies and procedures for
the spending of funds by NPCs. These policies and procedures
would be required to not only comply with applicable regulations,
but also to be designed to facilitate the mission of NPCs as flexible
funding mechanisms

Ms. McCartney voiced strong support for these provisions in her
testimony before the Committee on May 21, 2008. VA also sup-
ported this provision in its testimony for the record of the Commit-
tee’s April 22, 2009 hearing.

Section 605. Redesignation of Section 7364A of title 38, U.S.C.

Section 605 of the Committee bill, would redesignate section
7364A as section 7365, as a conforming amendment to the provi-
sion in section (b)(2) of section 601 of the Committee bill, which
struck current section 7365 after moving the contents of that sec-
tion to new subsection (c) of section 7361.

Section 606. Improved accountability and oversight of corpora-
tions.

fSec‘%on 606 of the Committee bill would strengthen VA oversight
of NPCs.

Background. VA is responsible for oversight of the NPCs, and a
number of bodies carry out that duty. The Secretary established
the VA Nonprofit Corporation Oversight Board in 2004 to review
the activities of VA NPCs for consistency with VA policy and inter-
ests. Earlier, in 2003, VHA established the Nonprofit Research and
Education Corporation Program Office (hereinafter, “NPPO”) to
provide oversight of NPC activities. The NPPO is responsible for
providing oversight and guidance affecting operations and financial
management, performing substantive reviews of the annual reports
submitted by each NPC, compiling the information for VA’s annual
submission to Congress, improving accountability, and ensuring de-
ficiencies are corrected. In accordance with the CFO Act of 1990
(Public Law 101-576) and a 1994 General Counsel opinion, VHA’s
CFO also has financial oversight responsibility for NPCs.

The May 2008 OIG report discussed earlier found a number of
problems with VA oversight of NPCs. The OIG found that “NPCs
did not implement adequate controls to properly manage funds”
and that VA failed to adequately implement “effective oversight
procedures,” or require “minimum control requirements for NPC
activities.” While the OIG did not find significant problems result-
ing from ineffective oversight, the report concluded that “VHA can-
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not be reasonably assured that the NPCs are fully complying with
applicable laws or regulations or effectively managing research and
education funds.”

Committee Bill. Subsection (a) of section 606 of the Committee
bill would amend subsection (b) of section 7366 of title 38 so as to
require NPCs to include the corporation’s most recent IRS Form
990 ‘Return of Organization Exempt from Income Tax’ or equiva-
lent documents, and the applicable schedules, in an NPC’s annual
report to the Secretary. The information in Form 990 is extensive,
and would be valuable to the Secretary in the conduct of thorough
oversight.

Subsection (b) of section 606 would amend subsection (c¢) of sec-
tion 7366 so as to make the laws and regulations governing con-
flicts of interest within NPCs conform to laws governing similar en-
tities, and to those governing conflicts of interest among Federal
employees, as discussed above under section 603 of the Committee
bill.

Subsection (c¢) of section 606 would amend subsection (d)(3)(c) of
section 7366 so as to raise the threshold for reporting identifying
information for payees from $35,000 to $50,000. Current law re-
quires the Secretary, in annual reports to Congress, to provide
identifying information on every payee paid more than $35,000.
The proposed increase would make the statute governing NPC
practices consistent with IRS standards for scrutinizing compensa-
tion for higher paid employees. The Committee believes that the
original intent of this reporting requirement was to scrutinize large
payments and compensation of higher paid employees, and that ris-
ing salaries over time have simply overtaken the current statute.

Section 607. Repeal of sunset.

This provision repeals Section 7368, which prohibited the cre-
ation of NPCs after December 31, 2008. This is necessary to permit
the formation of multicenter NPCs as otherwise authorized within
Title VI of the Committee bill.

TITLE VII—MISCELLANEOUS PROVISIONS

Section 701. Expansion of authority for Department of Veterans Af-
fairs police officers.

Section 701 of the Committee bill would expand certain authori-
ties set out in title 38 relating to VA police officers so as to better
reflect the current scope of their duties and responsibilities.

Background. When originally enacted, section 902 of title 38 was
formulated in a manner that suited a health care system that de-
livered the majority of its services in centralized campus environ-
ments. As a result, VA police officers rarely had official business
off VA property. Today, however, VA medical facilities now include
large campuses, urban hospitals, Community Based Outpatient
Clinics, and storefront Vet Centers. VA’s increasingly decentralized
delivery points for care necessitates that VA police officers travel
frequently among VA facilities and off-campus sites. This includes
travel off Department property to conduct administrative portions
of investigations, such as interviewing witnesses or crime victims.
It also includes travel off-campus to bring about the safe return of
high-risk patients who have eloped and are a danger to themselves



65

or others. The responsibilities of VA police officers also extend to
responding to emergencies and disasters at the local, regional, and
national levels.

Because the jurisdiction of VA police officers is limited by current
law to Department property, VA police officers are not able to carry
their Department-issued weapons off property when conducting of-
ficial business or on official travel.

Committee Bill. Subsection (a)(1) of section 701 of the Committee
bill would amend section 902(a) of title 38 so as to permit VA police
officers to: (1) carry VA-issued weapons, including firearms, while
off Department property in an official capacity or while in official
travel status; (2) conduct investigations, on and off Department
property, of offenses that may have been committed on Department
property, consistent with agreements with affected local, state, or
Federal law enforcement agencies; and (3) carry out, as needed and
appropriate, any of the duties described in section 902(a)(1), as re-
vised, when engaged in such duties pursuant to other Federal stat-
utes and (4) execute any arrest warrant issued by a competent ju-
dicial authority.

Subsection (a)(2) of section 701 would further amend section 902
of title 38 to specify that the powers granted to VA police officers
be exercised in accordance with guidelines approved by the Sec-
retary and the Attorney General of the United States.

Under current law, a VA officer who observes criminal activity
beyond Department property cannot legally respond when a VA pa-
tient or provider is the victim. It is the Committee’s view that this
limitation unduly restricts the ability of VA police to fully carry out
their assigned responsibilities. Extending these authorities would
be consistent with powers Congress has granted to other Federal
law enforcement officers, such as those in the Federal Protective
Service, the Department of Homeland Security, the Pentagon Force
Protection Agency, and the United States Capitol Police. The Fra-
ternal Order of Police expressed support for this provision in a let-
ter to Chairman Akaka and Ranking Member Burr. The Committee
requested input from the Department of Justice on this provision,
which was not provided by the date of this report.

Section 702. Uniform allowance for Department of Veterans Affairs
police officers.

Section 702 of the Committee bill as incorporated into S.252,
would amend title 38 so as to modify the authority of VA to pay
an allowance to VA police officers for the purchase of uniforms.

Background. VA employs approximately 2,600 uniformed police
officers. VA uniformed police officers are generally paid approxi-
mately $40,000 per year. Under current law, which was enacted in
1991, VA may pay no more than $200 per fiscal year, with author-
ity to increase the amount to $400 in one fiscal year. Because there
has been no increase since 1991, VA uniformed police officers have
to pay out of their own funds to supplement their initial uniform
purchases and maintain their uniforms. OPM has published new
regulations to increase the authorized uniform allowance for other,
nﬁn-VA Federal police officers to $800 for initial and annual pur-
chases.

Committee Bill. Section 702 of the Committee bill would amend
section 903(b) of title 38, which governs the uniform allowance for
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VA police officers, to limit the allowable amount to the lesser of:
(1) the amount prescribed by the OPM; or (2) the estimated or ac-
tual costs as determined by periodic surveys conducted by VA. The
provision would also amend section 903(c) of title 38 to provide that
the allowance established under subsection (b) of section 902 of
title 38, as modified by the Committee bill, shall be paid at the be-
ginning of an officer’s appointment for those appointed on or after
October 1, 2008, and for other officers at the request of the officer,
subject to the fiscal year limitations established in subsection (b),
as modified by the Committee bill.

The Committee believes that in order to compete for good can-
didates to become VA police officers and to retain those already
employed by VA, there is a need to increase the uniform allowance
and for VA to ensure that the annual allowance remains at an ap-
propriate level. VA supported this provision in testimony for the
Committee’s April 22, 2009 hearing.

COMMITTEE BILL COST ESTIMATE

In compliance with paragraph 11(a) of rule XXVI of the Standing
Rules of the Senate, the Committee, based on information supplied
by the CBO, estimates that enactment of the Committee bill would,
relative to current law, increase discretionary spending by almost
$900 million over the 2010-2014 period, assuming appropriation of
the necessary amounts. The Committee bill would not increase di-
rect spending, based on information supplied by the CBO. Enact-
ment of the Committee bill would not affect receipts, and would not
affect the budget of state, local or tribal governments.

The cost estimate provided by CBO, setting forth a detailed
breakdown of costs, follows:

CONGRESSIONAL BUDGET OFFICE
Washington, DC, July 16, 2009.
Hon. DANIEL K. AKAKA,
Chairman,

Committee on Veterans’ Affairs,
U.S. Senate, Washington, DC

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S.252, the Veterans Health
Care Authorization Act of 2009.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Sunita D’Monte.

Sincerely,
Dougras W. ELMENDOREF,
Director.

Enclosure

S. 252, Veterans Health Care Authorization Act of 2009

Summary: S.252 would make several changes to existing vet-
erans’ health care programs and create a number of new health
care programs for veterans. In total, CBO estimates that imple-
menting the bill would cost almost $900 million over the 2010-
2014 period, assuming appropriation of the specified and estimated
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amounts. Enacting the bill would affect direct spending and reve-
nues, but CBO estimates that impact would not be significant.

S.252 contains no intergovernmental or private-sector mandates
as defined in the Unfunded Mandates Reform Act (UMRA).

Estimated cost to the Federal Government: The estimated budg-
etary impact of S.252 is shown in the following table. The costs of
this legislation fall within budget function 700 (veterans benefits
and services).

By fiscal year, in millions of dollars—

00 om0 201 204 20
CHANGES IN SPENDING SUBJECT TO APPROPRIATION &
Pilot Program for Dental Insurance:
Estimated Authorization Level ..........ccccoeevmeennennecnscinneinns 10 65 85 85 85 330
Estimated Outlays 9 59 82 84 85 319
Health Care for Female Veterans:
Estimated Authorization Level ..........ccccocomeenminnccnseinnein 37 34 30 31 34 166
Estimated Outlays 34 33 30 31 34 162
Education Assistance:
Estimated Authorization Level ..........ccccoceomeenminnccnscinneins 11 27 39 43 43 168
Estimated Outlays 10 25 37 42 47 161
Medical Personnel:
Estimated Authorization Level ..........ccccoceomeenminnecnscinnei 18 18 19 19 20 94
Estimated Outlays 16 18 19 19 20 92
Quality Management:
Authorization Level 25 25 0 0 0 50
Estimated Outlays 23 25 2 0 0 50
Pilot Programs:
Estimated Authorization Level ..........ccccoceimeenminnccnscinnen 10 10 7 7 7 41
Estimated Outlays 10 10 7 7 7 41
Expanded Eligibility for Vet Centers:
Authorization Level 10 9 6 6 6 37
Estimated Outlays 9 9 6 6 6 36
Specialized Residential and Rehabilitation Care:
Authorization Level 2 3 5 6 8 24
Estimated Outlays 2 3 5 6 8 24
Studies:
Authorization Level 3 0 0 0 0 3
Estimated Outlays 3 * 0 0 0 3
Uniforms for Police Offices:
Authorization Level 1 1 1 1 1 5
Estimated Outlays 1 1 1 1 1 5
Other Provisions:
Authorization Level 1 1 1 1 1 5
Estimated Outlays 1 1 1 1 1 5
Total Changes:
Estimated Authorization Level ... 128 193 193 199 210 923
Estimated Outlays 118 184 190 197 209 898

Note: * = less than $500,000; numbers may not sum to totals because of rounding.
aln addition to the effects on spending subject to appropriation shown in this table, CBO estimates that enacting S.252 would increase
direct spending and revenues by less than $500,000 a year.

Basis of estimate: For this estimate, CBO assumes that the leg-
islation will be enacted near the start of fiscal year 2010, that the
authorized and estimated amounts will be appropriated each year,
and that outlays will follow historical spending patterns for similar
programs.
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Spending subject to appropriation

CBO estimates that implementing S. 252 would cost $898 million
over the 2010-2014 period, assuming appropriation of the specified
and estimated amounts.

Pilot Program for Dental Insurance. Section 214 would require
the Department of Veterans Affairs (VA) to implement a pilot pro-
gram to provide dental insurance to all enrolled veterans and their
survivors and dependents. VA would be directed to carry out the
3-year program in at least two but no more than four Veterans In-
tegrated Services Networks (VISNs; regional networks of medical
facilities). CBO estimates that implementing this provision would
cost about $320 million over the 2010-2014 period, assuming ap-
propriation of the estimated amounts.

The bill would require VA to contract with a dental insurer who
would administer the program. Veterans would be required to pay
premiums and copayments. However, the bill would grant VA wide
discretion in designing several critical parameters of the program,
such as the covered benefits, requirements for enrollment and
disenrollment, and premiums. For purposes of this estimate, CBO
assumes that the pilot program would be carried out at three
VISNs and that the program would be similar to the TRICARE
Dental Program, which is available to reservists, their family mem-
bers, and active-duty servicemembers.

CBO estimates that the program would begin accepting enrollees
around the middle of fiscal year 2010, and based on the participa-
tion rates for the TRICARE program, that about 12,000 veterans,
survivors, and dependents would join that year. We estimate that
enrollment would rise to 78,000 in 2011 and 97,000 in 2012 before
stabilizing at a level of about 90,000 a year.

The TRICARE program pays up to $1,200 a year for nonortho-
dontic services, and many diagnostic and preventive services do not
count toward the cap. Based on costs for the TRICARE program
and for dental care provided by VA to a limited number of vet-
erans, CBO estimates that in 2010 VA would pay about $800 per
enrollee under the pilot program. After adjusting for inflation, CBO
estimates that the pilot program would have initial costs of $9 mil-
lion in 2010, rising to $59 million in 2011, before stabilizing at
slightly more than %80 million a year thereafter.

Health Care for Female Veterans. Title III of the bill would au-
thorize several programs targeted to women veterans. CBO esti-
mates that implementing that title would cost $162 million over
the 2010-2014 period, assuming appropriation of the authorized
and estimated amounts.

Care for Newborns. Section 309 would authorize VA to provide
care for up to seven days to the newborn children of female vet-
erans who receive maternity care through the department. Based
on data from VA, CBO estimates that about 6,600 babies would be-
come eligible for such care in 2010 at an average cost of $2,770 per
baby. After adjusting for inflation and population growth—the
number of female veterans of child-bearing age is expected to rise
in future years—CBO estimates that implementing this provision
would cost $102 million over the 2010-2014 period.

Training for Mental Health Providers. Section 304 would require
VA to educate, train, and certify mental health professionals who
specialize in treating sexual trauma. Based on information from
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VA’s Office of Mental Health Services, CBO estimates that VA
would need 66 employees a year to provide training at a cost of $46
million over the 2010-2014 period.

Report and Study on Female Veterans. Section 301 would require
the Secretary to conduct a study of the barriers faced by women
veterans in receiving VA health care. Based on information from
VA, CBO estimates that implementing this provision would cost $3
million over the 2010—2014 period.

Section 303 would require VA to contract with an outside entity
to conduct a study on the health consequences facing female vet-
erans of Operation Iraqi Freedom and Operation Enduring Free-
dom (OIF/OEF) as a result of their service. Based on information
from VA, CBO estimates that implementing this provision would
cost $4 million over the 2010-2014 period.

Counseling for Female Veterans. Section 305 would require VA to
implement a pilot program to provide counseling in group retreat
settings to female veterans who have recently separated after
lengthy deployments, and would authorize the appropriation of $2
million per year for 2010 and 2011 for that purpose. CBO estimates
that this pilot program would cost $4 million over the 2010-2014
period.

Child Care. Section 308 would require VA to implement a pilot
program to provide child care for certain female veterans who use
VA medical facilities, and would authorize the appropriation of $1.5
million per year for 2010 and 2011 for that purpose. CBO estimates
that this pilot program would cost $3 million over the 2010-2014
period.

Education Assistance. Three separate provisions in section 103
would authorize VA to provide scholarships and assistance with
education loans to certain employees. In total, CBO estimates that
enacting those provisions would cost $161 million over the 2010—
2014 period, assuming appropriation of the estimated amounts.

Health Professionals Scholarship Program. Section 103(a) would
reinstate a scholarship program for health professionals that ex-
pired in 1998. The provision would give VA the authority to provide
funds to cover tuition, fees, and other costs related to their edu-
cation. In exchange for financial assistance, recipients would be ob-
ligated to work at VA for a specified period of time.

Based on information from VA, CBO estimates that after a six-
month period to establish the program, VA would grant about 100
awards in 2010 with an average award of $46,000. In the following
years, CBO estimates VA would grant 200 new awards a year.
Based on information from VA, CBO expects that scholarships
would last an average of two years. After adjusting for an esti-
mated 5.5 percent annual increase in tuition and other costs, CBO
estimates that implementing this provision would cost $5 million in
2010 and $82 million over the 20102014 period, assuming appro-
priation of the estimated amounts.

Debt Reduction. Two other provisions of section 103 would allow
VA to help employees repay education loans. Subsection (b) would
expand eligibility for the Education Debt Reduction Program from
those recently appointed to all employees involved in direct patient
care. In 2008, about 6,500 employees received an average annual
benefit of $5,800 under this program, which reimburses employees
over a five-year period. Based on information from VA, CBO esti-
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mates that 450 additional employees each year would become eligi-
ble. After adjusting for inflation, CBO estimates that implementing
this provision would cost $44 million over the 2010-2014 period,
assuming appropriation of the estimated amounts.

The second provision, subsection 103(c), would allow certain clin-
ical researchers at VA who have disadvantaged backgrounds to use
a National Institutes of Health (NIH) program for repayment of
education loans. The NIH program provides an annual benefit of
up to $35,000 per employee. Based on information from VA, CBO
estimates that 100 new employees each year would receive an aver-
age amount of $30,000 a year over three years. Assuming appro-
priation of the estimated amounts, CBO estimates that imple-
ment(iing this provision would cost $35 million over the 2010-2014
period.

Medical Personnel. Section 101 contains several provisions that
would affect compensation for medical personnel. In total, CBO es-
timates that implementing those provisions would cost $92 million
over the 2010-2014 period, assuming appropriation of the nec-
essary amounts.

Overtime Pay. Section 101(1) would loosen certain pay restric-
tions, thereby allowing nurses, physician assistants, and certain
other employees to earn additional pay for evening or weekend
work. Under current law, employees can earn additional pay for
working evenings or weekends only on their regular tour of duty.
The bill would allow such pay for any evening or weekend hours
worked, even if they were occasional or ad-hoc. In 2008, such em-
ployees worked roughly 1.8 million hours of overtime at an average
overtime rate of about $55 an hour. CBO estimates that under cur-
rent law VA does not pay night or weekend differentials for 75 per-
cent of those hours (1.4 million hours). After adjusting for inflation,
CBO estimates that under the bill VA would pay additional night
differentials of $6 per hour for about 485,000 hours and weekend
differentials of $15 per hour for 385,000 hours, for a total cost of
$46 million over the 2010-2014 period, assuming appropriation of
the estimated amounts.

Higher Pay for Nurses. Subsections 101(h) and 101(i) would in-
crease the pay caps for registered nurses and certified registered
nurse anesthetists. Based on information from VA, CBO estimates
that the department would pay an average additional amount of
$10,000 a year to about 560 nurses at a cost of $6 million a year.
Subsection (j) would increase the maximum special pay for nurse
executives from $25,000 to $100,000. Based on information from
VA, CBO estimates that the department would pay an average ad-
ditional amount of $10,000 to about 135 nurse executives at a cost
of about $1 million a year. In total, CBO estimates that imple-
menting those three provisions would increase pay for nurses by $7
million a year.

Incentive Pay for Pharmacist Executives. Section 101(f) would
allow VA to pay additional compensation of up to $40,000 a year
to pharmacist executives as a recruitment and retention tool. Based
on information from VA, CBO estimates that the department would
pay an additional $40,000 a year to 40 people for a total cost of $8
million over the 2010—2014 period.

Increased Pay Scale for Appointees. Section 101(e) would allow
VA to pay certain appointees using a higher pay scale. Based on
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information from VA, CBO estimates that the department would
pay an average additional amount of $14,000 to about 40 people,
for a total cost of $3 million over the 2010-2014 period.

Quality Management. Section 206 would require VA to des-
ignate a quality management officer (QMO) for each of its 135 med-
ical facilities and VISNs as well as a principal QMO who would re-
port directly to the Undersecretary for Health. VA already has
QMOs serving at all levels specified in the bill. This section also
would authorize the appropriation of $25 million each year in 2010
and 2011 for assessing the reliability of existing measures of the
quality of VA care and developing a new aggregate metric. CBO es-
timates that implementing this provision would cost $50 million
over the 2010-2014 period, assuming appropriation of the author-
ized amounts.

Pilot Programs. Several sections of S.252 would require VA to
carry out pilot programs to provide or pay for health care and re-
lated benefits. In total, CBO estimates that enacting those provi-
sions (not including the dental pilot program, which is discussed
above) would cost $41 million over the 2010-2014 period, assuming
appropriation of the specified and estimated amounts.

Homeless Veterans. Title V would require VA to carry out three
separate pilot programs to provide outreach and various services to
homeless veterans and would authorize the appropriation of $36
million over the 2010-2014 period for those purposes. CBO esti-
mates that implementing those pilot programs would cost $35 mil-
lion over the 2010-2014 period.

Transition Assistance. Section 208 would require VA to imple-
ment a pilot program to provide grants to community-based organi-
zations and state and local entities that provide assistance to vet-
erans transitioning to civilian life. The program would operate in
five locations for a period of two years. VA currently provides simi-
lar assistance through Vet Centers. Vet Centers are community-
based counseling centers that provide free mental health services
to combat veterans and their families. Based on information from
VA regarding spending on Vet Centers, CBO estimates that imple-
ment(iing that program would cost $6 million over the 2010-2014
period.

Expanded Eligibility for Vet Centers. Section 401 would allow
members of the Armed Forces, including reservists, who served in
OIF/OEF to receive readjustment counseling and related services
through VA’s Vet Centers. According to VA data, there are cur-
rently 232 centers nationwide, and they served roughly 167,000
veterans in 2008. In 2009, Vet Centers received $185 million in ap-
propriated funds.

Data from the Department of Defense (DOD) on OIF/OEF deploy-
ments indicate that roughly 1.1 million servicemembers are cur-
rently or have previously been deployed and are nonveterans (that
is, they are still on active duty or in the reserves). After adjusting
for expected separations (OIF/OEF veterans are eligible under cur-
rent law) and smaller expected deployments starting in 2011, CBO
estimates that of those remaining, about a third would seek mental
health services. However, DOD indicates that servicemembers are
already offered free counseling similar to that provided through Vet
Centers. Therefore, CBO estimates that about 18,500 servicemem-
bers (5 percent of those seeking mental health services) would use
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Vet Centers in 2010 and that the number of users would decline
to about 9,000 in 2014. Using a per person cost of $550 in 2010
(about half the expected cost for veterans, because servicemembers
also have access to free DOD counseling) and adjusting for annual
inflation, CBO estimates that implementing this provision would
cost $36 million over the 2010-2014 period, assuming appropria-
tion of the necessary amounts.

Specialized Residential and Rehabilitation Care. Section 209
would require VA to contract with appropriate entities to provide
specialized care to OIF/OEF veterans whose Traumatic Brain Inju-
ries (TBI) are so severe that they cannot live independently and
would otherwise require nursing home care. According to VA, some
veterans with TBI but without sufficient family support or finan-
cial means to afford private residential care often end up in nurs-
ing homes that do not provide appropriate care. Under the bill, VA
would place such veterans in specialized programs that would pro-
vide appropriate residential and rehabilitation care.

Based on information from VA regarding the number of such vet-
erans and the cost of their care, CBO estimates that in 2010, VA
would initially care for 20 veterans with TBI at a cost of roughly
$84,000 per person. After adjusting for inflation, CBO estimates
that over the 2010-2014 period, VA would pay for care provided to
about 50 veterans a year at an average annual cost of $5 million,
and that implementing this provision would cost $24 million over
that period, assuming appropriation of the necessary amounts.

Studies. Section 211 would require an expanded study on the
health impact of chemical and biological testing conducted by DOD
in the 1960s and 1970s. Based on information from VA regarding
a similar ongoing study, CBO estimates that implementing this
provision would cost about $2 million over the 2010-2014 period,
assuming appropriation of the necessary amounts.

Section 403 would require VA to conduct a study and report to
the Congress on the number of veterans who died by suicide be-
tween 1997 and the date of enactment of the bill. VA would be re-
quired to coordinate with DOD, veterans service organizations, the
Centers for Disease Control and Prevention, and state public
health offices and veterans agencies. Based on information from
VA, CBO estimates that implementing this provision would cost $1
million in 2010 and less than $500,000 in 2011, assuming avail-
ability of appropriated funds.

Together, CBO estimates that those two studies would cost $3
million over the 2010-2014 period, assuming appropriation of the
necessary amounts.

Uniforms for Police Officers. Section 702 would double the uni-
form allowances payable to about 2,600 department police officers
from $400 for initial purchases and $200 for recurring purchases
to $800 and $400, respectively. CBO estimates that implementing
this provision would cost about $1 million a year over the 2010-
2014 period, assuming availability of appropriated funds.

Other Provisions. Several sections of the bill, when taken indi-
vidually, would have no significant impact on spending subject to
appropriation (most would have costs, but a few would have sav-
ings). Taken together, CBO estimates that implementing the fol-
lowing provisions would have a net cost of $1 million a year, as-
suming availability of appropriated funds:
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e Sections 201 would repeal a reporting requirement pertaining
to nurses’ pay.

e Section 202 would modify a reporting requirement pertaining
to Gulf War veterans.

e Section 205 would require veterans receiving care through the
department to provide their Social Security number as well as per-
tinent information about their coverage through other health plans.
Based on information from VA, CBO estimates that under the bill
the department would be able to better match patient records with
those of the Internal Revenue Service and the Social Security Ad-
ministration, and would collect an additional $100 each from
roughly 36,500 veterans. Those additional collections of $4 million
a year would be retained by the department and spent on medical
care and services.

e Section 207 would require annual reports on the quality of the
department’s physicians and health care.

e Section 210 would allow VA to disclose the names and address-
es of veterans and servicemembers who use VA care to third-party
insurers, so that VA can recover the costs of such care. Based on
a VA field survey, CBO estimates that under the bill the depart-
ment would collect an additional $9 million a year. Those amounts
would be retained by the department and spent on medical care
and services.

e Section 212 would modify authority granted to VA under Pub-
lic Law 110-181 to pay for care provided to veterans with TBI to
conform to how VA is implementing the program under current
law.

e Section 306 would require a report on managers of programs
for female veterans.

e Section 404 would require VA to transfer $5 million to the Sec-
retary of Health and Human Services for an education program in
psychology.

Direct spending and revenues

Section 701 would enhance the law enforcement authorities of
VA police officers. Because those prosecuted and convicted under
the bill could be subject to criminal fines, the Federal Government
might collect additional fines if the legislation is enacted. Criminal
fines are recorded as revenues, then deposited in the Crime Victims
Fund, and later spent. CBO expects that any additional revenues
and direct spending would not be significant because of the rel-
atively small number of cases likely to be affected.

In addition, section 603 would authorize certain VA research and
education facilities to charge fees for education and training pro-
grams. Those fees would be retained and spent by the facilities,
and CBO estimates that enacting this provision would have no net
significant effect on direct spending.

Intergovernmental and private-sector impact: S.252 contains no
intergovernmental or private-sector mandates as defined in UMRA.
State, local, and tribal governments that provide assistance to vet-
elllari)s 1izvould benefit from grants and other programs authorized in
the bill.

Previous CBO estimate: On June 16, 2009, CBO transmitted a
cost estimate for H.R. 1211, the Women Veterans Health Care Im-
provement Act, as ordered reported by the House Committee on
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Veterans’ Affairs on June 10, 2009. Sections 101, 201, 202, and 203
of H.R. 1211 are similar to sections 301, 309, 304, and 308 of S. 252
respectively, as are their estimated costs.

Estimate prepared by: Federal Costs: Sunita D’Monte; Impact on
State, Local, and Tribal Governments: Lisa Ramirez-Branum; Im-
pact on the Private Sector: Elizabeth Bass.

Estimate approved by: Theresa Gullo, Deputy Assistant Director
for Budget Analysis.

REGULATORY IMPACT STATEMENT

In compliance with paragraph 11(b) of rule XXVI of the Standing
Rules of the Senate, the Committee on Veterans Affairs has made
an evaluation of the regulatory impact that would be incurred in
carrying out the Committee bill. The Committee finds that the
Committee bill would not entail any regulation of individuals or
businesses or result in any impact on the personal privacy of any
individuals and that the paperwork resulting from enactment
would be minimal.

TABULATION OF VOTES CAST IN COMMITTEE

In compliance with paragraph 7 of rule XXVI of the Standing
Rules of the Senate, the following is a tabulation of votes cast in
person or by proxy by Members of the Committee on Veterans’ Af-
fairs at its May 21, 2009, meeting. On that date, the Committee
ordered S.252 reported favorably to the Senate by roll call vote,
without dissent. The Committee bill was agreed to by a 14 to 0
vote.

Yeas Senator Nays
X (by proxy) Mr. Rockefeller
X Mrs. Murray
X (by proxy) Mr. Sanders
X Mr. Brown
X Mr. Webb
X Mr. Tester
X Mr. Begich
X Mr. Burris
X (by proxy) Mr. Specter
X Mr. Burr
X Mr. Isakson
X (by proxy) Mr. Wicker
X Mr. Johanns
Mr. Graham
X Mr. Akaka, Chairman
14 TALLY 0

AGENCY REPORT

On April 22, 2009, Gerald M. Cross, M.D., Principal Deputy
Under Secretary for Health, Department of Veterans Affairs, ap-
peared before the Committee and submitted testimony on the Com-
mittee bill. Excerpts of the testimony are reprinted below:



PREPARED STATEMENT OF GERALD M. CROSS, M.D., FAAFP,
PRINCIPAL DEPUTY UNDER SECRETARY FOR HEALTH,
DEPARTMENT OF VETERANS AFFAIRS

Good Afternoon Mr. Chairman and Members of the Committee:
Thank you for inviting me here today to present the Administra-
tion’s views on a number of bills that would affect Department of
Veterans Affairs (VA) programs of benefits and services. With me
today are Walter A. Hall, Assistant General Counsel and Joleen
Clazk, Chief Workforce Management and Consulting Officer for
VHA.

* * * & * * *

S. 252 “VETERANS HEALTH CARE AUTHORIZATION ACT OF 2009”

S.252 contains seven separate titles addressing a wide range of
issues including personnel matters, homeless veterans, nonprofit
research and education corporations and many health care matters
including provisions specific to mental health and women veterans
health care. Title I contains several provisions intended to enhance
VA'’s ability to recruit and retain nurses and other health-care pro-
fessionals and set certain standards for appointment and practice
of physicians. These provisions are virtually identical to those re-
ported in S. 2969 from the 110th Congress. We appreciated the op-
portunity to work with Committee staff on the prior bill and to pro-
vide technical comments and operational observations. We note
that the reported bill and now Title I of S.252 address many of our
concerns and comments. However, there are several provisions we
cannot support.

Section 101 contains provisions for the enhancement of authori-
ties for retention of medical professionals.

Secretarial Authority to Extend Hybrid Status to Additional Oc-
cupations Subsection (a) would provide the Secretary authority to
extend hybrid status to additional occupations. It would add “nurse
assistants” to the list of so-called hybrid occupations for which the
Secretary is authorized to appoint and to determine qualifications
and rates of pay under title 38. In addition, it would authorize the
Secretary to extend hybrid status to “such other classes of health
care occupations as the Secretary considers necessary for the re-
cruitment and retention needs of the Department” subject to a re-
quirement to provide 45 days’ advance notice to the Veterans’ Af-
fairs Committees and OMB. Before providing such notice, VA
would be required to solicit comments from unions representing
employees in such occupations.

VA favors such a provision. Nursing Assistants are critical to the
Veterans Health Administration’s (VHA) ability to provide care for
a growing population of older veterans, who are high-acuity pa-
tients and/or frail elderly requiring 24-hour nursing care. Turnover

(75)
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data, 11.1 percent for 2007 and 10.96 percent for 2008, illustrate
the great difficulty VA experiences in retaining this occupation. It
is increasingly critical for VHA to be able to quickly and easily em-
ploy these nurse extenders. The same holds true for other hard-to-
recruit health care occupations. This bill would give the Secretary
the ability to react quickly when it is determined that these au-
thorities would be useful to help recruit and retain a critical occu-
pation without seeking additional legislative authority. However,
the bill language should be modified to specifically apply to occupa-
tions that clearly involve the delivery of health care. In addition,
because this authority involves the conversion of title 5 occupations
to title 38 hybrids, the 45-day notice requirement should be modi-
fied to add OPM. Thus, we recommend modifying subsection 2(a)
of the bill to read:

(a) SECRETARIAL AUTHORITY TO EXTEND TITLE 38 STATUS
TO ADDITIONAL POSITIONS.

(1) IN GENERAL.—Paragraph (3) of section 7401 of title 38,
United States Code, is amended by striking “and blind re-
habilitation outpatient specialists.” and inserting in its
place the following: “blind rehabilitation outpatient spe-
ci?llists, and such other classes of health care occupations
who

(A) are employed in the Administration (other than admin-
istrative, clerical, and physical plant maintenance and pro-
tective services employees);

(B) are paid under the General Schedule pursuant to sec-
tion 5332 of title 5;

(C) are determined by the Secretary to be providing either
direct patient care services or services incident to direct
patient-care services; and

(D) would not otherwise be available to provide medical
care and treatment for veterans;

(E) as the Secretary considers necessary for the recruit-
ment and retention needs of the Department.

(2) Notwithstanding chapter 71 of title 5, United States
Code, the Secretary’s authority provided in paragraph (1)
is subject to the following requirements:

“(A) Not later than 45 days before the Secretary appoints
any personnel for a class of health care occupations that
is not specifically listed in this paragraph, the Secretary
shall submit to the Committee on Veterans’ Affairs of the
Senate, the Committee on Veterans’ Affairs of the House
of Representatives, the Office of Personnel Management,
and the Office of Management and Budget notice of such
appointment.

“(B) Before submitting notice under subparagraph (A), the
Secretary shall solicit comments from any labor organiza-
tion representing employees in such class and include such
comments in such notice.”

Probationary Periods for Part-Time Nurses

Subsection (b) provides for probationary periods for part-time
(PT) Registered Nurses (RN) and revises the probationary period
for RNs, both fulltime (FT) and PT, from 2 years to a maximum
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of its equivalency in hours, 4180. It also provides that a PT ap-
pointee who previously served on a FT basis in a “pure” title 38
position (7401(1)), and completed a probationary period in the FT
position, would not have to serve a probationary period in the PT
“pure” title 38 position. VA opposes this provision. We believe this
provision is technically flawed and would not be helpful.

Part-time title 38 employees, including RNs, do not serve proba-
tionary periods. Probationary periods apply to full-time, permanent
employees. We see no benefit to creating a probationary period for
part-time nurses as these positions are temporary.

Prohibition on Temporary Part-Time Nurse Appointments In Excess
of 4,180 Hours

Subsection (¢) would add a new section 7405(g) that would pro-
vide that part-time appointments of RNs are no longer temporary
after no more than 4180 hours. After completion of the 4180 hours,
the RN in essence would be converted to a permanent employee
under section 7403(a) who has completed the probationary period.
VA opposes this provision because it would impair our ability to
adapt to changing demands in patient need and resource alloca-
tions. VA currently has the authority to create temporary appoint-
ments for up to three years. If this proposal is enacted, VA would
lose this valuable flexibility. VA uses this flexibility to manage po-
sitions during periods of changing patient care needs and budgets.
Without this current flexibility, VA’s ability to make adjustments
in the size of our temporary workforce would be limited. VA and
its employees would be put into an untenable dilemma of either
preemptively dismissing employees just prior to the expiration of
the their probationary periods when patient demand justifies their
continued employment or allowing a nurse to convert and retain
employment, even if patient demand no longer justifies that posi-
tion. In either scenario, patient care would be placed in competition
with organizational flexibility, while the current system allows VA
to achieve and maintain both.

Reemployed Annuitant Offset Waiver

Subsection (d) generally provides that annuitants may be tempo-
rarily reemployed in a title 38 position without being subject to
having their salary offset by the amount of their annuity. VA op-
poses this provision as 5 U.S.C. 8344 and 8468 provide the agency
access to retired title 38 health care providers.

Rate of Basic Pay for Section 7306 Appointees Set to Rate of Basic
Pay for SES

Subsection (e) would amend section 7404(a) to add a provision
setting the basic pay of non-physician/dentist section 7306 employ-
ees in accordance with the rate of basic pay for the Senior Execu-
tive Service (SES). This amendment would be effective the first pay
period that is 180 days after enactment.

VA supports the principle of pay equity with SES rates for its
section 7306 nonphysician/dentist executives as a tool needed to
meet the challenge of recruitment and retention. Equity in pay for
executive level managers and consultants is essential to attracting
and retaining candidates for key positions. The pay schedule for 38
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U.S.C. §7306 appointees is capped at the pay rate for Level V of
the Executive Schedule (currently $143,500). Locality pay is paid
up to the rate for Level III (currently $162,900).

Individuals appointed under 38 U.S.C. § 7306 serve in executive
level positions that are equivalent in scope and responsibility to po-
sitions in the SES. By comparison, employees in the SES receive
a significantly higher rate of basic pay. The maximum SES pay
limitation is the rate for Level II (currently $177,200) pending
OPM certification that the agency meets all regulatory criteria for
certified performance appraisal systems, including that the employ-
ing agency makes meaningful distinctions based on performance.
We estimate the costs of this provision to be $343,917 in FY 2010
and $3,765,786 over a 10-year period.

As noted, the SES pay system conditions pay up to EX Level 1I
on OPM certification that an agency’s SES rating system meets all
regulatory criteria for certified performance appraisal systems. In
this regard we note that VHA uses the same rating system for its
section 7306 executives as it uses for its SES members. OPM has
certified this system in the past, and just last year recertified VA
through July 2010. For consistency, we recommend that the bill be
modified to require that the Secretary make the same certification
for the rating system covering section 7306 employees. Thus, we
suggest that section 101(e)(3) be modified to read as follows:

(3) Positions to which an Executive order applies under
paragraph (1) and are not described by paragraph (2) shall
be paid basic rates of pay in accordance with section 5382
of title 5 for Senior Executive Service positions and not
greater than the rate of basic pay payable for level III of
the Executive Schedule; or if the Secretary certifies that
the employees are covered by a performance appraisal sys-
tem meeting the certification criteria established by regu-
lation under section 5307(d), level II of the Executive
Schedule.

Comparability Pay Program for Section 7306 and SES Appointees

Subsection (f) would amend section 7410 to add a new subsection
to establish “comparability pay” for VHA non-physician/dentist sec-
tion 7306 employees and SES employees of not more than $100,000
per employee in order to achieve annual pay levels comparable to
the private sector. Similar to provisions for RN Executive Pay in
section 7452(g), it would provide that “comparability pay” would be
in addition to other pay, awards and bonuses; would be considered
base pay for retirement purposes; would not be base pay for ad-
verse action purposes; and could not result in aggregate pay ex-
ceeding the annual pay of the President.

VA supports the concept of comparability pay for its non-physi-
cian/dentist executives. However, we recommend that the new ad-
ministration be given an opportunity to review this matter. Public
sector executive pay is dramatically below the private sector for
comparable positions, particularly in the health care sector. This
proposal would allow VA executives to receive salaries far exceed-
ing executives in other agencies which also must compete with the
private sector. It would be a potentially precedent-setting depar-
ture from the unitary approach to governmentwide SES pay.
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Special Incentive Pay for Department Pharmacist Executives

Subsection (g) would further amend section 7410 to authorize re-
cruitment and retention special incentive pay for pharmacist execu-
tives of up to $40,000. VA’s determination of whether to provide
and the amount of such incentive pay would be based on: grade
and step, scope and complexity of the position, personal qualifica-
tions, characteristics of the labor market concerned, and such other
factors as the Secretary considers appropriate. As with RN Execu-
tive Pay and comparability pay proposed by subsection (f), this sub-
section would provide that “comparability pay” would be in addi-
tion to other pay, awards and bonuses; would be considered base
pay for retirement purposes; would not be base pay for adverse ac-
tion purposes; and could not result in aggregate pay exceeding the
annual pay of the President.

This provision will provide a retention incentive to about 40 posi-
tions: pharmacy benefit managers (PBM), consolidated mail out-
patient pharmacy (CMOP) directors and VISN formulary leaders
(VFL). VA supports this provision. Long-standing, severe and wors-
ening pay compression exists within the ranks of senior pharmacy
program managers in VHA. A national survey performed yearly by
the American Society of Health System Pharmacists provides evi-
dence that a similar trend exists in the private sector. Currently
VHA has had extreme difficulty in recruiting pharmacists for lead-
ership positions. Some examples include: the VA Medical Center in
Bay Pines has not had a permanent Pharmacy Manager for two
years; the VA Medical Center, Portland, Oregon position has been
vacant for one year; the VA Medical Center, Asheville, NC has
been vacant over one year; and numerous other facilities are expe-
riencing the same recruiting difficulties. Several other facilities
with extended vacancies that were recently been filled include: the
VA Medical Center, Omaha, NE for two years; VA Medical Center
Dayton, OH for two years; and VA Medical Center, Las Vegas, NV
vacant for one year. The current pay rate that we are able to pay
executives varies minimally from staff pharmacist positions and
therefore is not an incentive to recruit pharmacy executive/those in
leadership roles to VA. This provision will provide a mechanism to
alleviate this compression. VA is still developing costs for this pro-
posal and will submit them for the record when they are available.

Physician [ Dentist Pay

Subsection (h) concerns physician/dentist pay. VA supports this
provision. Paragraph (1) would provide that the title 5 non-foreign
cost of living adjustment allowance for physicians and dentists
would be determined as a percentage of base pay only. This would
clarify the application of the title 5 non-foreign cost of living adjust-
ment allowance to VHA physicians and dentists. The VA physician/
dentist pay statute, 38 U.S.C. § 7431, does not address how the al-
lowance is determined for physicians and dentists. We recommend
that this provision be amended to clarify that it is applicable only
to these physicians and dentists employed at Department facilities
in Alaska, Guam, Hawaii, and Puerto Rico. These are the only De-
partment facilities to which the title 5 non-foreign cost of living ad-
justment allowance is applicable.
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Paragraph (2) would amend section 7431 (c¢)(4)(B)(i) to exempt
physicians and dentists in administrative or executive leadership
provisions from the panel process in determining the amount of
market pay and pay tiers for such physicians and dentists. In situ-
ations where physicians or dentists occupy these leadership posi-
tions as chief officers, network directors, and medical center direc-
tors, the consultation of a panel has some limitations. The small
number of physicians and dentists who would qualify as peers for
these leaders results in their serving on each other’s compensation
panels and, in some cases, on their supervisor’s panel. Providing
the Secretary with discretion to identify administrative or execu-
tive physician/dentist positions that may be excluded from the
panel process would resolve these issues.

Paragraph (3) would provide an exception to the prohibition on
the reduction of market pay for changes in board certification or re-
duction of privileges correcting an oversight in the recent revision
of the physician/dentist pay statute. This modification would allow
VA to address situations where there is a loss of board certification
or an adverse reduction in clinical privileges. No costs are associ-
ated with this provision.

RN and CRNA Pay

Subsections (i) and (j) relate to RN and Certified Registered
Nurse Anesthetist (CRNA) Pay. Subsection (i) would amend the
current cap for registered nurse from EL V to EL IV. VA supports
this provision. This would increase the cap from level V to level IV
for both RNs and CRNAs, consistent with the pay cap that applies
to the GS locality pay system. We note that subsection (i) would
obviate the need for subsection (j) as the two pay scales affected
are already tied to each other. We estimate the cost of this provi-
sion to be $6.16 million for FY 2010 and $72.31 million over a 10-
year period.

Subsection (k) would make amendments to the RN locality pay
system (LPS). These provisions are not helpful and are unneces-
sary. No costs are associated with this provision.

Paragraph (1) would require the Under Secretary for Health to
provide education, training, and support to VAMC directors in the
“conduct and use” of LPS surveys, including third party surveys.
Paragraph (2) would require the annual report VAMCs must pro-
vide to VA Central Office to include the methodology for every
schedule adjustment. These reports form the basis for the annual
VA report to Congress. We are concerned that this provision, espe-
cially in conjunction with proposed paragraph 3, could result in the
inappropriate disclosure of confidential salary survey data, con-
trary to current section 7451 (d)(5). It also would impose an oner-
ous burden inasmuch as VHA has nearly 800 nurse locality pay
schedules. We do note that VA policy does provide for how these
surveys are to be obtained or conducted. Paragraph (3) would re-
quire the most recent VAMC report on nurse staffing to be pro-
vided to any covered employee or employee’s union representative
upon request. This provision should be modified to specify at what
point the report must be provided. It would not be appropriate to
provide an individual a copy of the VAMC report before Congress
receives the VA report.
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Subsection (I) would increase the maximum payable for nurse ex-
ecutive special pay to $100,000. This provision would make the
amount of nurse executive pay consistent with the Executive Com-
parability Pay proposed in section 2(f) of this bill. However, special
pay of this amount would allow VA nurse executives to receive sal-
aries far exceeding executives in other agencies that also must
compete with the private section and there is no evidence that such
levels of pay are necessary. Thus, VA opposes this provision.

The caption for subsection (m) suggests it provides for eligibility
of part-time nurses for certain nurse premium pay. However, many
of the substantive amendments are not limited to part-time nurses,
or to all registered nurses.

VA opposes subsection (m) as it has serious technical flaws, is
unnecessary, and is costly.

Subparagraph (1)(A) would amend section 7453 (a) to make part-
time nurses eligible for premium pay under that section. However,
part-time nurses already are eligible for section 7453 premium pay
where they meet the criteria for such pay.

Subparagraphs (1)(B) and (1)(C) would require evening tour dif-
ferential to be paid to all nurses performing any service between
6 pm and 6 am, and any service on a weekend, instead of just those
performing service on a tour of duty established for those times to
meet on-going patient care needs. Under current law, these dif-
ferentials are limited to the RN’s normal tour of duty and any addi-
tional time worked on an established tour.

The “tour of duty” requirement in the current law is intended to
ensure adequate professional care and treatment to patients during
off and undesirable tours. The limitation of tour differential and
weekend pay only for service on a “tour of duty” rewards those em-
ployees who are subject to regular and recurring night and week-
end work requirements. If that is changed to “period of service”,
any employees performing night or weekend work on an occasional
or ad-hoc basis would also be entitled to this premium pay in addi-
tion to overtime pay, providing an inappropriate windfall for per-
forming occasional work.

Subparagraph (2) would authorize title 5 VHA employees to re-
ceive 25 percent premium pay for performing weekend work on
Saturday and Sunday. We understand the purpose of this provision
is to limit the expansion of weekend premium pay to non-tour
hours to registered nurses. However, it does not fully achieve that
purpose. Pursuant to section 7454(a) and (b)(2), physician assist-
ants, expanded-function dental auxiliaries, and hybrids are also en-
titled to weekend pay under section 7453. The expansion of week-
end pay proposed in this subparagraph would apply to them as
well. In addition, because physician assistants and expanded-func-
tion dental auxiliaries are entitled to all forms of registered nurse
premium pay under section 7453, the expansion of the night dif-
ferential premium pay also would apply to them. Furthermore,
where VA has authorized section 7453 night differential for hy-
brids, the expansion of the night differential premium pay would
apply to them as well.

Subsection (n) would add additional occupations to the exemption
to the 28th step cap on title 38 special salary rates: LPNs, LVNs,
and unspecified “other nursing positions otherwise covered by title
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5”. Notwithstanding the exemption, under current statute, title 38
special salary rates cannot exceed the rate for EL V. It is not clear
what positions “nursing positions otherwise covered by title 5”
would include. RNs are appointed under title 38, LPNs/LVNs are
hybrids, and section 101(a)(2) of the bill would convert nursing as-
sistants to hybrid. Moreover, it is not apparent why only these po-
sitions and not all positions authorized title 38 special rates would
be exempted. Using the same formula for the cap on title 5 special
rates would afford VA the most flexibility in establishing maximum
rates for title 38 special rates. We also note that adopting the title
5 fixed-percentage formula would render unnecessary the section
7455(c)(2) report for exceeding 94 percent of the grade maximum
and, so, propose deleting it.

Thus we recommend amending section 7455 to read as follows:

(a)(1) Subject to subsections (b), (c), and (d), when the Sec-
retary determines it to be necessary in order to obtain or
retain the services of persons described in paragraph (2),
the Secretary may increase the minimum rates of basic
pay authorized under applicable statutes and regulations,
and may make corresponding increases in all rates of the
pay range for each grade. Any increase in such rates of
basic pay

* * & * * * &

(c) The amount of any increase under subsection (a) in the
minimum rate for any grade may not exceed the maximum
rate of basic pay (excluding any locality-based com-
parability payment under section 5304 of title 5 or similar
provision of law) for the grade or level by more than 30
percent, and no rate may be established under this section
in excess of the rate of basic pay payable for level IV of
the Executive Schedule.

VA’s concerns that pay setting authorized by this provision may
be subject to collective bargaining are discussed in conjunction with
S. 362.

Section 102(a)(1) would add new section 7459, imposing restric-
tions on nurse overtime. Section 7459 generally would prohibit
mandatory overtime for nurses (RNs, LPNs, LVNs, nursing assist-
ants, and any other nurse position designated by the Secretary). It
would permit mandatory overtime by nurses under certain condi-
tions: an emergency that could not have been reasonably antici-
pated; the emergency is non-recurring and not due to inattention
or lack of reasonable contingency planning; VA exhausted all good
faith, reasonable attempts to obtain voluntary workers; the affected
nurses have critical skills and expertise; and the patient work re-
quires continuity of care through completion of a case, treatment,
or procedure. VA could not penalize nurses for refusing to work
prohibited mandatory overtime. Section 7459 provides that nurses
may work overtime hours on a voluntary basis.

VA favors this mandatory overtime restriction with the caveat
that first and foremost, VA needs to be able to mandate overtime
where issues of patient safety are identified by facility leadership.
We note VAMCs currently have policies preventing RNs from work-
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ing more than 12 consecutive hours and 60 hours in a 7-day period
pursuant to section 4(b) of Pub. L. 108-445.

Section 102(b) would amend 38 U.S.C. 7456 (the “Baylor Plan”),
which authorizes VA to allow nurses who perform two 12-hour reg-
ularly scheduled tours of duty on a weekend to be paid for 40
hours. This work-scheduling practice typically would be used when
facilities encounter significant staffing difficulties caused by similar
work scheduling practices in the local community. It would delete
current section 7456(c), the current Baylor Plan requirement,
which provides for a 5-hour leave charge for each 3 hours of ab-
sence that reflects the relative value of the truncated Baylor tour,
in effect increasing the value of leave for affected employees. Cur-
rently, VA has only one employee working on the Baylor Plan. VA
opposes this provision as providing an unwarranted windfall.

Section 102(c) would amend section 7456A to change the 36/40
alternate work schedule to a 72/80 alternate work schedule, so that
under the schedule six 12-hour “periods of service” anytime in a
pay period would substitute for three “12-hour tours of duty” in
each week of the pay period. Similar changes would be made to sec-
tion 7456A’s overtime, premium pay and leave provisions.

VA is experiencing planning problems with the use of the current
36/40 schedule. The problem stems from the 36/40 language requir-
ing three 12-hour tours in a work week and because VA defines
“work week” as Sunday to Saturday. The problem occurs because
the work week requirement prevents scheduling one of the 12-hour
tours over two different weeks, e.g., 6PM Saturday to 6AM Sunday.
Changing “work week” to “pay period” only makes the problem
occur every 2 weeks instead of every week, so we do not view that
as helpful. We do support changing the 36/40 alternate work sched-
ule to a 72/80 alternate work schedule, so that the six 12-hour
tours can occur anytime in a pay period, providing more work
scheduling/planning flexibility. We would be glad to provide appro-
priate bill language.

Section 103 would make amendments to VA’s Education Assist-
ance Programs. VA supports these proposals. Section 103(a) would
amend section 7618 to reinstate the Health Professionals Edu-
cational Assistance Scholarship Program through the end of 2014.
The program expired in 1998. The Health Professional Scholarship
Program would help reduce the nursing shortage in VA by obli-
gating scholarship recipients to work for 2 years at a VA health
care facility after graduation and licensure. This proposal would
also expand eligibility for the scholarship program to all hybrid oc-
cupations. This would be helpful in recruiting and retaining em-
ployees in the several hard-to-fill hybrid occupations. We are still
determining costs for this provision and will forward them to the
Committee as soon as they are available.

Section 103(b) would make certain amendments to the Education
Debt Reduction Program. It would amend section 7681(a)(2) to add
retention as a purpose of the program and amend section
7682(a)(1) to make it available to “an” employee, in lieu of “recently
appointed.” It would also increase the authorized statutory
amounts in section 7683 to $60,000 and $12,000, respectively.

The “recently appointed” requirement limits eligibility to employ-
ees who have been appointed within six months. VA’s experience
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has been that this is not a sufficient period. In several instances,
employees applying just missed the six-month deadline. In many
cases it takes more than six months for employees to become aware
of this very helpful recruitment and retention program. This pro-
posal offers greater flexibility to VA in applying the program. VA
also supports the increased amounts in light of increased education
costs since the program was enacted. We note this program can be
implemented in a cost-neutral fashion.

Section 103(c) would authorize VA researchers from “disadvan-
taged backgrounds” to participate in a loan repayment program
that the VA may establish using the Public Health Service Act au-
thorities for the NIH Loan Repayment Program. We agree that
loan repayment incentives would be helpful to clinicians with med-
ical specialization and research interests who might consider career
clinical care or clinical research opportunities relating to the work
of VHA.

Section 104 is nearly identical to S.246, Section 2(a), which I
have previously discussed.

Section 201 would eliminate two reporting requirements: the
Nurse Pay Report and the Long-Term Planning Report. VA sup-
ports this provision. There would be no discernible cost savings as-
sociated with this provision. Similarly, VA supports Section 202 to
amend the Persian Gulf War Veterans’ Health Status Act to
change the due date of the annual report to Congress from March
1 to July 1. This change would have no impact on cost.

VA also supports Section 203. Section 203 will provide clarifica-
tion of the legal authority beyond the existing regulations that will
prevent providers from collecting from the beneficiary any amounts
in excess of the CHAMPVA determined allowable amount. VA fa-
vors this provision. There would be no significant cost to VA.

Section 204, relating to payer provisions for care furnished to
certain children of Vietnam Veterans, has been made moot by the
passage of Pub. L. 110-387, Section 408, “Spina Bifida Comprehen-
sive Health Care.”

VA strongly supports Section 205 of S.252, which would permit
VA health care practitioners to disclose the relevant portions of VA
records of the treatment of drug abuse, alcoholism and alcohol
abuse, infection with the human immunodeficiency virus, and sick-
le cell anemia to surrogate decisionmakers who are authorized to
make decisions on behalf of patients who lack decisionmaking ca-
pacity, but to whom the patient had not specifically authorized re-
lease of that legally protected information prior to losing decision-
making capacity. This provision would only permit such a disclo-
sure when the practitioner deems the content necessary for the
representative to make an informed decision regarding the pa-
tient’s treatment. This provision is critical to ensure that a pa-
tient’s surrogate has all the clinically relevant information needed
to provide full and informed consent with respect to the treatment
decisions that the surrogate is being asked to make.

Section 206 would authorize VA to require that applicants for,
and recipients of, VA medical care and services provide their
health-plan contract information and social security numbers to the
Secretary upon request. It would also authorize VA to require ap-
plicants for, or recipients of, VA medical care or services to provide
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their social security numbers and those of dependents or VA bene-
ficiaries upon whom the applicant or recipient’s eligibility is based.
Recognizing that some individuals do not have social security num-
bers, the provision would not require an applicant or recipient to
furnish the social security number of an individual for whom a so-
cial security number has not been issued. Under this provision, VA
would deny the application for medical care or services, or termi-
nate the provision of, medical care or services, to individuals who
fail to provide the information requested under this section. How-
ever, the legislation authorizes the Secretary to reconsider the ap-
plication for, or reinstate the provision of, care or services once the
information requested under this section has been provided. Of
note, this provision makes clear that its terms may not be con-
strued to deny medical care and treatment to an individual in a
medical emergency.

Given the significant privacy concerns related to this provision,
we defer views until further analysis can be made and the new ad-
ministration is given an opportunity to review this matter.

Section 207 addresses quality management in VA facilities and
establishes quality management officer positions at the national,
VISN and facility level. Section 207 is similar to S.246, Section 3,
although the position established is termed “Quality Management
Officer” (QMO), and there is no stipulation that the position be
filled by a board-certified physician. Section 207 would require the
QMO to be responsible for and undertake specific actions to carry
out VHA’s quality management program. Section 207 additionally
would require the National QMO to assess quality of care by devel-
oping an aggregate quality metric from existing data sources, moni-
toring and analyzing existing measures of quality, and encouraging
research and development in the area of quality metrics. Section
207 would authorize appropriations necessary to carry out the
quality management program, including $25,000,000 for the quality
metric provisions during the 2 fiscal year perlod following enact-
ment. Mr. Chairman, we support the intent of these provisions,
that is enhancing VA’s quality management programs, and have al-
ready undertaken actions to achieve many of the same goals. We
would welcome the opportunity to meet with the Committee to dis-
cuss recent actions we have undertaken to improve the quality of
care across the system, including program oversight related meas-
ures.

Section 208 requires submission of an annual report to Congress
describing progress toward implementing provisions of Sections 104
and 207. VA has no objection to this requirement and, in fact, sup-
ports the concept of transparency in health care. We note that a
comprehensive Hospital Quality Report was prepared by the De-
partment in 2008 and is updated annually.

We estimate that the requirement that the VISN Director review
all information needed for physician appointment would require an
additional FTEE (GS 14) at the VISN level. We also estimate that
the appointment of a board-certified physician to serve as QAO at
the facility and network levels would require 162 physicians for
141 medical staffs and 21 networks. We estimate salary and bene-
fits costs for each QAO to be approximately $200,000 (actual will
vary according to specialty, time commitment, and local market
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factors). We estimate total costs for a FTE MD QAO and FTE
VISN coordinator to be $35.10 million in the first year, $188.05
million over five years, and approximately $413.22 million over 10
years. We estimate that salaries plus benefits for the new positions
will include a 4% increase in costs for each subsequent year.

Section 209 would require the Secretary to conduct a pilot pro-
gram, in collaboration with the Secretary of Defense, to assess the
feasibility of training and certifying family caregivers to be per-
sonal care attendants for veterans and members of the of the
Armed Forces suffering from TBI. The pilot program would be con-
ducted at three VA medical centers and, if determined appropriate,
at one DOD medical center. VA would be required to determine the
eligibility of a family member to participate in the pilot programs,
and such a determination would have to be based on the needs of
the veteran or servicemember as determined by the patient’s physi-
cian. The training curricula would be developed by VA and include
applicable standards and protocols used by certification programs
of national brain injury care specialist organizations and best prac-
tices recognized by caregiver organizations. Training costs would be
borne by VA, with DOD required to reimburse VA for the costs of
training family members of servicemembers. Family caregivers cer-
tified under this program would be eligible for VA compensation
and may receive assessments of their needs in the role of caregiver
and referrals to community resources to obtain needed services.

VA does not support section 209. Currently, we are able to con-
tract for caregiver services with home health and similar public
and private agencies. The contractor trains and pays them, affords
them liability protection, and oversees the quality of their care.
This remains the preferable arrangement as it does not divert VA
from its primary mission of treating veterans and training clini-
cians. Moreover, it does not put VA in the position of having to tell
family members how, at the risk of losing their caregiver com-
pensation, they have to care for their loved ones. If enacted, we es-
timate the cost of the three-year pilot to be $178.4 million.

Section 210 would require VA, in collaboration with DOD, to
carry out a pilot program to assess the feasibility of providing res-
pite care to family caregivers of servicemembers and veterans diag-
nosed with TBI, through the use of students enrolled in graduate
education programs in the fields of mental health or rehabilitation.
Students participating in the program would provide respite relief
to the servicemember’s or veteran’s family caregiver, while also
providing socialization and cognitive skill development to the ser-
vicemember or veteran. VA would be required to recruit these stu-
dents, train them in the provision of respite care, and work with
the heads of their graduate programs to determine the amount of
training and experience needed to participate in the pilot program.

VA does not support section 210. Individuals providing respite
care do not require advanced degrees, only appropriate training.
Respite care does not require specialized skills, and its functions
are not applicable to curricula objectives in the graduate degree
programs related to mental health or rehabilitation that we are
aware of. Further, section 210 would require VA to use graduate
students in roles that are not permissible under academic affili-
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ation agreements, and we have serious doubts this proposal would
be acceptable to graduate schools.

Moreover, VA has a comprehensive respite care program. We also
have specialized initiatives underway for TBI patients to reduce
the strain on their caregivers, which overlap with this bill. We also
provide respite care by placing the veteran in a local VA facility for
the duration of the respite period. Veterans may receive up to 30
days of respite care per year. We estimate the costs of conducting
the pilot program to be $3.5 million in the first year and approxi-
mately $11.4 million over five years.

Section 211 would require the Secretary to carry out a two-year
pilot grant program (at five locations selected by the Secretary) to
assess the feasibility of using community-based organizations and
local and State government entities to increase the coordination of
VA benefits and services to veterans transitioning from military
service to civilian life, to increase the availability of medical serv-
ices available to these veterans, and to provide their families with
their own readjustment services. Grantees could use grant funds
for purposes prescribed by the Secretary.

VA opposes section 211 because it is duplicative of the Depart-
ment’s on-going efforts. Vet Centers are already providing many of
the services contemplated by this provision. Additionally, VA case
managers and Federal recovery coordinators already coordinate the
delivery of health care and other VA services available to veterans
transitioning from military service to civilian life, including sup-
portive services for their families. VA is committing ever increasing
resources to these ends. The duplicated efforts required by the bill
would likely create significant confusion for the beneficiary.

To the extent the Secretary determines external resources are
necessary to provide the services described in the bill, VA already
has the necessary authority to contract for them. We favor using
contracts instead of grants, as the former allow VA to respond to
changing local needs and assure the quality of services provided.
That approach also gives us an accurate way to project the cost of
the services. This provision, on the other hand, would not. It would
also not be cost-effective as it is likely that a grant awarded under
the program would be for an amount significantly less than the
cost VA incurs in administering the grant. We also note the bill
would not include authority for VA to recapture unused grant
funds in the event a grantee fails to provide the services described
in the grant.

Although the proposed pilot project is limited to five locations,
the bill does not specify the number and amount of the grants to
be awarded. We are unable to estimate the cost of this provision
due to the lack of specificity.

Section 212 would authorize VA to contract for specialized resi-
dential care and rehabilitation services for veterans of Operation
Enduring Freedom and Operation Iraqi Freedom (OEF/OIF) who:
(1) suffer from Traumatic Brain Injury, (2) have an accumulation
of deficits in activities of daily living and instrumental activities of
daily living that affects their ability to care for themselves, and (3)
would otherwise receive their care and rehabilitation in a nursing
home. These veterans do not require nursing home care, but they
generally lack the resources to remain at home and live independ-
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ently; this represents an extremely small subset of the OEF/OIF
population. In fact, for FY 2010, VA estimates only 10 veterans
would qualify and participate in this program. Age appropriate day
health and other community programs, VA’s home based primary
care, and medical foster homes will be expanded to provide these
Veterans with long-term specialized rehabilitation services. VA
supports this legislation as it would enable us to provide these vet-
erans with long-term rehabilitation services in a far more appro-
priate treatment setting than we are currently authorized to pro-
vide. VA estimates the discretionary cost of section 212 to be
$923,000 for the first year, $12.2 million over five years, and $76.8
over ten years.

Section 213 would amend sections 5701 and 7332 of title 38,
United States Code. The amendments would authorize VA to dis-
close individually-identifiable patient medical information without
the prior written consent of a patient to a third-party health plan
to collect reasonable charges under VA collections authority for
care or services provided for a non-service-connected disability. The
section 5701 amendment would specifically authorize disclosure of
a patient’s name and address information for this purpose. The sec-
tion 7332 amendment would authorize disclosure of both individual
identifier information and medical information for purposes of car-
rying out the Department’s collection responsibilities.

Given the significant privacy concerns related to this provision,
we defer views on this section until further analysis can be made
and the new administration is given an opportunity to review this
matter.

Section 214 would require VA to enter into a contract with the
Institute of Medicine of the National Academies to conduct an ex-
panded study on the health impact of Project Shipboard Hazard
and Defense (Project SHAD). VA opposes this proposal. The 2007
four-year, $3.8 million, VA-sponsored study by the National Acad-
emies of Sciences (NAS) “Long-Term Health Effects of Participation
in Project SHAD” represented an exhaustive effort to locate and
evaluate the health of every living or deceased SHAD veteran. That
study found little or no long-term health effects linked to SHAD
participation, and spending additional resources with the hope that
possibly tracking down a small number of additional SHAD vet-
erans might significantly change those results is unrealistic. We
have been assured by the NAS group who conducted the original
study that they have spared no effort in tracking down every
SHAD participant as part of their study. We estimate that such a
study would cost $2.5 million.

When VA is providing inpatient or outpatient care for a patient
with Traumatic Brain Injury, VA is required to develop an indi-
vidual plan for the veteran or servicemember. In implementing
such plans, 38 U.S.C. § 1710E authorizes the Secretary to provide
hospital care and medical services through cooperative agreements
with appropriate public or private entities that have established
long-term neurobehavioral rehabilitation and recovery programs.
Section 215 would amend this authority by defining covered indi-
viduals as servicemembers or veterans receiving inpatient or out-
patient rehabilitative hospital care or medical services for Trau-
matic Brain Injury to whom the Secretary is unable to provide
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treatment or services at the frequency or for the duration described
in the plan, or for whom the Secretary determines such care is op-
timal. This provision would also require that facilities participating
in such cooperative agreements maintain standards for the provi-
sion of treatment or services that have been established by an inde-
pendent, peer-reviewed organization that accredits specialized re-
habilitation programs for adults with Traumatic Brain Injury.

VA supports this provision but recommends that the plan ref-
erenced in this provision be described as the VA Individualized Re-
habilitation and Reintegration Plan developed in accordance with
section 1710C. Further, the bill as currently drafted states that the
Secretary may not provide treatment or services at the non-VA fa-
cility unless the facility “maintains standards for the provision of
such treatment or services established by an independent, peer-re-
viewed organization that accredits specialized rehabilitation pro-
grams for adults with Traumatic Brain Injury.”

Section 216 would include federally recognized tribal organiza-
tions in certain State home programs. Specifically, section 216(a)
would authorize VA to treat a health facility or certain beds in a
health facility of a tribal organization as a State nursing home for
veterans. This would allow VA to pay per diem to the organization
for the nursing home care of veterans in the home. The home
would be required to meet the existing standards for State homes
and such other standards as VA requires. In addition, the organiza-
tion would have to demonstrate that, but for treatment in the
home, a substantial number of veterans residing in the area would
not have access to nursing home care, and the Secretary would
have to determine that treatment of the facility or beds as a State
home would best meet the needs of veterans for nursing home care
in the area. Finally, tribal organizations would be subject to limita-
tions on the number of beds that could receive per diem under this
provision.

VA opposes Section 216(a). It would be very difficult to maintain
a critical mass of staff with expertise in the care of frail, elderly
patients in such a setting. Moreover, this would duplicate the func-
tion of the existing Community Nursing Home Program under
which VA can pay for the care of Veterans placed in nursing homes
in the private sector. VA contracts with more than 4,500 commu-
nity nursing homes nationally and can add more as needed to as-
sure Veterans’ access to care.

Section 216(b) would authorize VA to award grants to tribal or-
ganizations for the construction or acquisition of state homes in the
same manner and under the same conditions as grants awarded to
States subject to exceptions prescribed by VA to take into account
the unique circumstances of tribal organizations. This provision
would require VA to give priority to grant applications from tribal
organizations that had not previously applied for a grant even if
the State in which the tribal organization was located had pre-
viously applied for (or received) a grant.

VA also opposes Section 216(b). The proposal would disenfran-
chise the states for which the construction grant program was ex-
pressly established since priority for awarding of grants is pre-
scribed in statute and regulation. The first priority is for renova-
tions necessary to protect the lives and safety of Veterans residing
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in the home. The second priority is for grants to states, or under
this provision, tribal entities, that have never previously received
a grant from this program. Since every state has received a grant
and no tribal entity ever has, all construction and renovation appli-
cations from tribes would take precedence over all applications
from states, except for life safety grants, until all tribal entities
that wished to submit applications had done so. Since there are
more 500 recognized tribal entities, it could be years before states
are again able to receive grants other than life safety grants, and
even then they would have to compete with more than 500 eligible
applicants instead of the 50 states and a few territories now eligi-
ble for the grants. The radical change being proposed would be det-
rimental to the states for which this program was specifically es-
tablished.

VA estimates the cost of Section 216 to be $2.6 million for the
first year, $14.2 million over five years, and $31.5 million over ten
years.

Section 217 would require the Secretary to carry out a pilot pro-
gram to assess the feasibility and advisability of providing a dental
insurance plan to veterans enrolled for VA health care pursuant to
section 1705 of title 38 and survivors or dependants enrolled for
care under section 1781 of title 38 (CHAMPVA). Under this plan,
VA would manage and administer a group dental plan. VA opposes
section 217 as this provision would establish an entirely new and
dramatically different role for VA.

Section 301 of this bill corresponds to section 101 of S.597, an-
other bill on today’s agenda. This section would require VA to con-
tract with a qualified independent entity or organization to carry
out a comprehensive assessment of the barriers encountered by
women veterans seeking comprehensive health care from VA,
building on the VA’s own “National Survey of Women Veterans in
Fiscal Year 2007-2008” (National Survey). Many requirements re-
lated to sample size and the scope of the survey would apply to the
conduct of the assessment. Section 301 would also require the con-
tractor-entity to conduct research on the effects of the following
concerns on the study participants:

e The perceived stigma associated with seeking mental health
care services.

o The effect of driving distance or availability of other forms of
transportation to the nearest appropriate VA facility on access to
care.

e The availability of child care.

e The acceptability of integrated primary care, or with women’s
health clinics, or both.

e The comprehension of eligibility requirements for, and the
scope of services available under, such health care.

e The perception of personal safety and comfort of women vet-
erans in inpatient, outpatient, and behavioral health facilities of
the Department.

e The gender sensitivity of health care providers and staff to
issues that particularly affect women.

o The effectiveness of outreach for health care services available
to women veterans.
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e The location and operating hours of health care facilities that
provide services to women veterans.
e Such other significant barriers identified by the Secretary.

Additionally, section 301 would require the Secretary to ensure
that the heads of the Center for Women Veterans and the Advisory
Committee on Women Veterans review the results of the com-
prehensive assessment and submit their own findings with respect
to it to the Under Secretary for Health and other VA offices that
administer health care benefits to women veterans.

The results of our National Survey will not be available until
later in the fiscal year. Consequently, we do not think it feasible
to enter into a contract for the mandated assessment and research
until we have first had a chance to complete and fully analyze the
results of the National Survey. Only in this way can the assess-
ment and research adequately build on the National Survey and re-
liably augment, rather than duplicate, VA’s efforts in this area. We
estimate the cost of section 101 to be &§3.5 million.

The next section, section 302, corresponds to section 201 of S. 597
and requires VA to develop a plan to improve the provision of
health care services to women veterans. VA fully supports the eval-
uation and enhancement of care to women veterans and initiated
a planning and implementation program in September 2008. Con-
sequently, this provision is unnecessary as the initiative is already
underway.

Section 303 of S.252 corresponds to section 102 of S.597. This
section would require VA to enter into a contract with an entity or
organization to conduct a very detailed and comprehensive assess-
ment of all VA health care services and programs provided to
women veterans at each VA facility. The assessment would have to
include VA’s specialized programs for women with PTSD, homeless
women, women requiring care for substance abuse or mental ill-
nesses, and those requiring obstetric and gynecologic care. It would
also need to address whether effective health care programs (in-
cluding health promotion and disease prevention programs) are
readily available to, and easily accessed by, women veterans based
on a number of specified factors.

After the assessment is performed, the bill would require VA to
develop an extremely detailed plan to improve the provision of
health care services to women veterans, taking into account, among
other things, projected health care needs of women veterans in the
future and the types of services available for women veterans at
each VA medical center. VA would then be required to report to
Congress on the assessment and plan, including any administrative
or legislative recommendations VA deems appropriate. What is un-
clear in the bill is whether the contractor-entity conducting the as-
sessment would also be required to develop the follow-up “plan,” as
the terms of section 303 refer to the contractor’s conduct of “studies
and research” required by that section. VA supports section 303
only if the development of the mandated plan would be conducted
by a contractor-entity. We estimate the total costs of this section
to be $4,354,000 during the period of Fiscal Year 2010 through Fis-
cal Year 2012.

Section 304 corresponds to section 202 of S.597. This provision
would require the Secretary to establish a program for education,
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training, certification and continuing medical education for VA
mental health professionals furnishing care and counseling services
for military sexual trauma (MST). VA would also be required to de-
termine the minimum qualifications necessary for mental health
professionals certified under the program to provide evidence-based
treatment. The provision would establish extremely detailed report-
ing requirements. VA would also have to establish education, train-
ing, certification, and staffing standards for VA health care facili-
ties for full-time equivalent employees who are trained to provide
MST services.

We do not support the training-related requirements of section
304 because they are duplicative of existing programs. In FY 2007,
VA funded a Military Sexual Trauma Support Team, whose mis-
sion is, in part, to enhance and expand MST-related training and
education opportunities nationwide. VA also hosts an annual four-
day long training session for 30 clinicians in conjunction with the
National Center for PTSD, which focuses on treatment of the after-
effects of MST. VA also conducts training through monthly telecon-
ferences that attract 130 to 170 attendees each month. VA has re-
cently unveiled the MST Resource Homepage, a webpage that
serves as a clearinghouse for MST-related resources such as pa-
tient education materials, sample power point trainings, provider
educational opportunities, reports of MST screening rates by facil-
ity, and descriptions of VA policies and benefits related to MST. It
also hosts discussion forums for providers. In addition, VA primary
care providers screen their veteran-patients, particularly recently
returning veterans, for MST, using a screening tool developed by
the Department. We are currently revising our training program to
further underscore the importance of effective screening by primary
care providers who provide clinical care for MST within primary
care settings.

We object strongly to section 304’s requirement for staffing
standards. Staffing-related determinations must be made at the
local level based on the identified needs of the facility’s patient pop-
ulation, workload, staffing, and other capacity issues. Retaining
this flexibility is essential to permit VA and individual facilities to
respond to changing needs and available resources. Imposition of
national staffing standards would be an inefficient and ineffective
way to manage a health care system that is dynamic and experi-
ences continual changes in workload, utilization rates, etc.

Section 305 would require VA, not later than six months after
the date of enactment, to conduct a pilot program to evaluate the
feasibility of providing reintegration and readjustment services in
a group retreat setting to women veterans recently separated from
service after a prolonged deployment. Participation in the pilot
would be at the election of the veteran. Services provided under the
pilot would include, for instance, traditional VA readjustment coun-
seling services, financial counseling, information on stress reduc-
tion, and information and counseling on conflict resolution.

We are unclear as to the purpose of and need for this provision.
The term “group retreat setting” is not defined, but we assume it
could not include VA medical facilities or Vet Centers, as we could
not limit Vet Center access to any one group of veterans. Moreover,
it is important to note that many Vet Centers are already well de-
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signed to meet the individual and group needs of women veterans.
We estimate that the cost of the pilot would be around $300,000.

Section 306 mandates a report to Congress to ensure that health
care needs of women are met and to assess whether there is at
least one full-time Women Veterans Program Manager employed at
each VAMC. This section is substantially similar to section 103 of
S.597. The report shall include an assessment of whether there is
at least one full-time employee at each VA medical center who is
a full-time women veterans program manager. VA does not oppose
this provision but we believe it is unnecessary. VA is already re-
porting regularly on the employment of Women Veteran Program
Managers. To date, 137 of the 144 positions have been filled as full-
time employees. No additional funds would be required to submit
this report.

Next, section 307 (and the corresponding provision in S.597, sec-
tion 204) would require the Department’s Advisory Committee on
Women Veterans, created by statute, to include women veterans
who are recently separated veterans. It would also require the De-
partment’s Advisory Committee on Minority Veterans to include re-
cently separated veterans who are minority group members. These
requirements would apply to committee appointments made on or
after the bill’'s enactment. We fully support section 307. These
amendments would help both Committees to better identify and ad-
dress the needs of their respective veteran-populations.

Section 308 would require the Secretary, commencing not later
than six months after the date of enactment, to carry out a two-
year pilot program, at no fewer than three VISN sites, to pay vet-
erans the costs of childcare they incur to travel to and from VA fa-
cilities for regular mental health services, intensive mental health
services, or other intensive health care services specified by the
Secretary. The provision is gender-neutral. Any veteran who is a
child’s primary caretaker and who is receiving covered health care
services would be eligible to participate in the pilot program. The
corresponding provision is in section 205 of S.597.

VA is very cognizant of the veterans’ needs for convenient access
to health care; however, we oppose section 308 as this expansion
would divert resources from direct medical care.

We support section 309, which would authorize VA to furnish
health care services up to seven days after birth to a newborn child
of a female veteran who is receiving maternity care furnished by
VA if the veteran delivered the child in a VA facility or in another
facility pursuant to contract for service related to such delivery.
This provision corresponds to section 206 of S.597. We estimate
that the cost would be $55.3 million the first year, $293.6 million
over five years, and approximately $589.4 over ten years.

VA supports Section 401, which would make members of the
Armed Forces who serve in Operation Enduring Freedom or Oper-
ation Iraqi Freedom eligible for counseling and services through
Readjustment Counseling Service, but we are concerned with the
precedent that would be established by providing disparate eligi-
bility to veterans of different conflicts. Under this provision active
duty combat veterans of OEF/OIF would have access to Vet Cen-
ters for counseling and related mental health services and behav-
ioral health services, including substance abuse assessment, coun-
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seling, and referral. Active duty veterans of the Persian Gulf War
or other prior or subsequent combat would not have access to those
services. Providing these services to active duty OEF/OIF personnel
would cost approximately $3.7 million in the first year, $19.8 over
five years, and $44.1 million over ten years. DOD has reimbursed
VA for services provided to active duty members; however, we have
not yet discussed the funding of this provision or possible reim-
bursement rates with DOD for readjustment counseling services.

Until 1996, VA had specific statutory authority to refer ineligible
veterans to non-VA resources and to advise such individuals of the
right to apply for review of the individual’s discharge or release.
VA supports Section 402, which would reinstate these provisions.
Reinstatement of these provisions would give the Vet Centers the
latitude to help Veterans with problematic discharges with prob-
lems deemed by Vet Center staff to be related to war trauma,
through referral to services outside the VA and/or referral for as-
sistance with discharge upgrades when appropriate. The total num-
ber of Veterans this provision would affect is assumed to be small
so the costs of this provision would be negligible.

VA opposes Section 403, requiring VA to conduct a study to de-
termine the number of Veterans who have committed suicide be-
tween January 1, 1997, and the date of the bill’s enactment. VA op-
poses conducting the study because other information, more valu-
able in guiding VA’s strategy for suicide prevention, is already
available and is continually being refined through other research
and data collection efforts. Moreover, we do not believe that the
new requirement would yield any additional information of signifi-
cant value.

Rates and counts of deaths from suicide are available from 2000
onward for Veterans who utilized the VHA Health Care System. In
addition, they are available on specific cohorts of Veterans includ-
ing those who served in OEF/OIF and in the first Persian Gulf
War, whether or not they utilize VHA health care services. Finally,
they are available on all individuals identified at the times of their
deaths as Veterans by their families in the sixteen states that par-
ticipate in the Centers for Disease Control and Prevention’s Na-
tional Violent Death Reporting System. VA estimates that the over-
all cost for conducting such a study would be $2,356,000 in FY
2010 and $7,224,000 over five years.

VA is opposed to Section 404, which would transfer $5 million
from VA to the Department of Health and Human Services (HHS)
by the end of FY 2010 for a graduate psychology education (GPE)
program. This transfer of funds to the GPE Program would reduce
funding available for VA programs or services without any clear
benefit to VA in exchange for those services. VA much prefers to
target these funds to increasing internship and post-doctoral train-
ing positions within VA facilities. VA already supports 435 Psy-
chology internship positions in 90 different programs and 200
postdoctoral fellowship programs in 54 programs. Thus we already
provide the “training of psychologists in the treatment of Veterans
with Post Traumatic Stress Disorder, Traumatic Brain Injury, and
other combat-related disorders” that this legislation aims to
achieve. Assuming that this $5 million would become a recurring
transfer of funds, the estimate over ten years is $50 million.
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Sections 501 and 502 of S.252 would authorize VA to conduct
two five-year pilot grant programs under which public and non-
profit organizations (including faith-based and community organi-
zations) would receive funds for coordinating the provision of local
supportive services for very low income, formerly homeless vet-
erans who reside in permanent housing. Under one of the pilot pro-
grams, VA would provide grants to organizations assisting veterans
residing in permanent housing located on military property that
the Secretary of Defense closed or slated for closure as part of the
2005 Base Realignment and Closure program and ultimately des-
ignated for use in assisting the homeless. The other pilot program
would provide grants to organizations assisting veterans residing
in permanent housing on any property across the country. Both
pilot programs would require the Secretary to promulgate regula-
tions establishing criteria for receiving grants and the scope of sup-
portive services covered by the grant program.

The 2005 Base Realignment and Closure process has been com-
pleted and local plans have already been developed. Therefore the
new authority as proposed in section 501 would be ineffective. Fur-
ther, the Veterans Mental Health and Other Care Improvement
Act of 2008, Public Law 110-387, Title VI, Section 604 provided au-
thorization for VA to facilitate the provision of supportive services
for very low income veterans for veteran families in permanent
housing. VA is in the process of writing regulations and hopes to
offer funding later this year. Section 604 allows VA to effectively
aid veterans better than either of the two pilots. We respectfully
suggest that the two pilots are no longer needed and believe that
the supportive services grants under Pub. L. 110-387 which this
Committee approved last year to be a more effective way to assist
veterans.

Section 503 of S.252 would require that VA establish a pilot pro-
gram for financial support of entities that provide outreach to in-
form certain veterans about pension benefits. To this end, the bill
would provide VA with additional authority to make grants to pub-
lic and non-profit organizations (including faith-based and commu-
nity organizations) for purposes of providing outreach to inform
low-income and elderly veterans and their spouses residing in rural
areas about potential eligibility for VA pension. The bill authorized
the expenditure of $1,275,000 from General Operating Expenses
(GOE) in each of fiscal years 2010 through 2014. Although VA sup-
ports the intent of Section 503 of S. 252, we oppose the bill because
it duplicates ongoing outreach efforts by VBA to conduct outreach
to low income and elderly veterans and their spouses and depend-
ents. If this legislation is enacted, VA would need additional GOE
to administer the pilot program and to train the public and non-
profit organizations to accurately discuss VA benefit programs.

VA’s outreach efforts to elderly veterans and their survivors in-
clude several approaches. We have provided the Social Security Ad-
ministration with our pamphlet “Federal Benefits for Veterans and
Dependents.” Additionally, we have participated and will continue
to participate in the annual conference of the American Association
of Retired Persons (AARP). This year VA will participate in the Na-
tional Convention of the Association of Directors of Assisted Living
Facilities. From January 2008 to January 2009 the number of vet-
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erans receiving disability pension declined about two percent or
less than 7,000 veterans. That decline can be almost entirely ac-
counted for by the decline in the number of World War II veterans
receiving pension. The decline in this population accounted for 85
percent of the decline. The Vietnam Era veteran population is only
now reaching age 65 where entitlement exists based on age. We ex-
pect their participation in the pension program to rise. With re-
spect to survivor pension, the number of widow(ers) on the rules
has increased 5,924 or 7.2 percent over the same January to Janu-
ary period. In light of the significantly lower allowable income lim-
its for survivors, this rise is primarily attributable to entitlement
being established as a result of high medical expenses. The rise is
reflective of our work with social security and AARP and soon with
the assisted living organizations.

Section 504 of the bill would authorize a 3-year pilot program to
assess the feasibility of providing grants to public or nonprofit or-
ganizations as a means of providing expanded services to veterans
participating in vocational rehabilitation programs under chapter
31 of title 38, United States Code. Under this program, VA would
provide financial assistance through grants to public or nonprofit
organizations that would then establish new programs or activities,
or expand or modify existing programs or activities, to provide as-
sistance to veterans participating in vocational rehabilitation pro-
grams under chapter 31. The type of assistance to be provided in-
cludes transportation, childcare, and clothing to facilitate participa-
tion in a vocational rehabilitation program or related activity. The
pilot program would be used to assess the feasibility of providing
such expanded services to veterans through these types of grants.

VA supports efforts to facilitate successful completion of voca-
tional rehabilitation programs under chapter 31. However, VA does
not support the use of grant programs to achieve this objective. The
administrative burden associated with creating and administering
such a grant program would be prohibitive, particularly since VA
must continue to monitor grantee’s activities to ensure alignment
with VA program objectives and each program participant’s indi-
vidual rehabilitation plan. VA personnel already use existing sys-
tems to process direct reimbursements to veterans for authorized,
necessary costs associated with participation in their specific voca-
tional rehabilitation programs. VA believes that, subject to the
availability of funding for the purpose, any incentive programs to
facilitate completion of vocational rehabilitation programs should
be built onto existing VA reimbursement authorities.

The Department would be authorized $5 million from the
amounts available in VA’s GOE account in each of fiscal years 2010
through 2012 to carry out section 504 of this bill.

Section 505 would require that not less than one year before the
expiration of the authority to carry out the pilot programs estab-
lished under section 501 through 504, VA would submit a report
to Congress including the following: lessons learned, recommenda-
tions on whether to continue such pilot program, the number of
veterans and dependents served by such pilot program, an assess-
ment of the quality of service provided to veterans and dependents,
the amount of funds provided to grant recipients, and the names
of organizations that have received grants.
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VA supports sections 601 to section 606 of Title VI, which would
update and clarify provisions of Public Law 100-322 authorizing
VA-affiliated Nonprofit Research Corporations (NPCs). Title VI pro-
mulgates revisions that will allow the NPCs to better serve VA re-
search and education programs while maintaining the high degree
of oversight applied to these nonprofits. There are no added costs
associated with Title VI. VA supports Title VI.

Subsection (a)(1) of section 701 of the bill would amend section
902(a) of title 38, U.S.C., so as to permit VA police officers to: (1)
carry VA-issued weapons, including firearms, while off VA property
in an official capacity or while in official travel status; (2) conduct
investigations, on and off VA property, of offenses that may have
been committed on VA property, consistent with agreements with
affected local, state, or Federal law enforcement agencies; (3) carry
out, as needed and appropriate, any of the duties described in sec-
tion 902(a)(1), as revised, when engaged in such duties pursuant to
other Federal statutes; and (4) execute any arrest warrant issued
by a competent judicial authority. Subsection (a)(2) of section 701
would further amend section 902 of title 38 to specify that the pow-
ers granted to VA police officers be exercised in accordance with
guidelines approved by the Secretary and the Attorney General of
the United States. VA will work with the Department Justice to
formulate our views on this proposed legislation. We will submit
our views at a later date.

Section 702 of the Committee bill would amend section 903(b) of
title 38, U.S.C., which governs the uniform allowance for VA police
officers, to limit the allowable amount to the lesser of: (1) the
amount prescribed by the OPM; or (2) the estimated or actual costs
as determined by periodic surveys conducted by VA. The provision
would also amend section 903(c) of title 38 to provide that the al-
lowance established under subsection (b) of section 902 of title 38,
as modified by the Committee bill, shall be paid at the beginning
of an officer’s appointment for those appointed on or after October
1, 2008, and for other officers at the request of the officer, subject
to the fiscal year limitations established in subsection (b), as modi-
fied by the Committee bill.

VA supports these provisions. Under current section 903, uni-
formed Department of Veteran Affairs Police are paid $400 for an
initial uniform allowance, and then $200 annually throughout their
careers. This is a marginal amount and does not cover the actual
costs of uniforms and equipment required by the Department for
our officers. VA Police officer uniforms are required by the Depart-
ment and purchased by the officers using the statutorily authorized
allowance. These amounts were last updated in 1991. Our Police
Officers generally have to reach into their own pockets to supple-
ment both the initial purchases and annual upkeep.

The Office of Personnel Management (OPM) published new regu-
lations in the Federal Register that increase the authorized uni-
form allowance amount up to $800 initially and $800 annually.
Section 702 would allow the Department to occasionally review and
increase initial allowances up to the OPM-authorized maximum, if
that is necessary.

The Department requires that all VA police officers present an
image of professionalism and authority. Authorizing an updated
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uniform allowance will help to achieve that. We also note that uni-
form allowances are a recruiting tool. We estimate costs at $1.58
million for one year, $6.5 million for five years, and $16.82 million
for ten years.

* * * & * * *



CHANGES IN EXISTING LAwW

In compliance with rule XXVI paragraph 12 of the Standing
Rules of the Senate, changes in existing law made by the Com-
mittee bill, as reported, are shown as follows (existing law proposed
to be omitted is enclosed in black brackets, new matter is printed
in italic, existing law in which no change is proposed is shown in
roman):

TITLE 38. VETERANS’ BENEFITS
PART I. GENERAL PROVISIONS

* * * & * * *

CHAPTER 5. AUTHORITY AND DUTIES OF THE
SECRETARY

* * k & * * k

Subchapter III. Advisory Committees

* sk % * * sk *
SEC. 542. ADVISORY COMMITTEE ON WOMEN VETERANS
(a)(1) * * *
(2)(A) * * =
(1) EE S

(i1) individuals who are recognized authorities in fields perti-
nent to the needs of women veterans, including the gender-spe-
cific health-care needs of women; [and]

(iii) representatives of both female and male veterans with
service-connected disabilities, including at least one female vet-
eran with a service-connected disability and at least one male
veteran with a service-connected disabilityl.]1 ; and

(iv) women veterans who are recently separated from service
in the Armed Forces.

SEC. 544. ADVISORY COMMITTEE ON MINORITY VETERANS
(a)1) * * *
(2)(A) * * *
G) * * =
(i) * * *

(iii) veterans who are minority group members and who have
experience in a military theater of operations; [and]

(iv) veterans who are minority group members and who do
not have such experiencel.] ; and

(99)
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(v) women veterans who are minority group members and are
recently separated from service in the Armed Forces.

* * & * * * &

CHAPTER 9. SECURITY AND LAW ENFORCEMENT ON
PROPERTY UNDER THE JURISDICTION OF THE DE-
PARTMENT

* * *k & * * *k

SEC. 902. ENFORCEMENT AND ARREST AUTHORITY OF DEPARTMENT
POLICE OFFICERS

(a)(1) Employees of the Department who are Department police
officers shall, with respect to acts occurring on Department prop-
ertyl, enforce]—

(A) enforce Federal laws;

(B) enforce the rules prescribed under section 901 of this
title; [and]

(C) [subject to paragraph (2), traffic and motor vehicle laws
of a State or local government within the jurisdiction of which
such Department property is located.] enforce traffic and motor
vehicle laws of a State or local government (by issuance of a ci-
tation for violation of such laws) within the jurisdiction of
which such Department property is located as authorized by an
express grant of authority under applicable State or local law;

(D) carry the appropriate Department-issued weapons, includ-
ing firearms, while off Department property in an official ca-
pacity or while in an official travel status;

(E) conduct investigations, on and off Department property, of
offenses that may have been committed on property under the
original jurisdiction of Department, consistent with agreements
or other consultation with affected local, State, or Federal law
enforcement agencies; and

(F) carry out, as needed and appropriate, the duties described
in subparagraphs (A) through (E) of this paragraph when en-
gaged in duties authorized by other Federal statutes.

[(2) A law described in subparagraph (C) of paragraph (1) may
be enforced under such subparagraph only as authorized by an ex-
press grant of authority under applicable State or local law. Any
such enforcement shall be by the issuance of a citation for violation
of such law.]

(2) [(3)] Subject to regulations prescribed under subsection (b),
a Department police officer may make arrests on Department prop-
erty for a violation of a Federal law or any rule prescribed under
section 901(a) of this title, and on any arrest warrant issued by
competent judicial authority.

(¢) [The Secretary shall consult with the Attorney General before
prescribing regulations under paragraph (1) of subsection (b).]1 The
powers granted to Department police officers designated under this
section shall be exercised in accordance with guidelines approved by
the Secretary and the Attorney General.

SEC. 903. UNIFORM ALLOWANCE
(a) * * *
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[(b) The amount of the allowance that the Secretary may pay
under this section—

[(1) may be based on estimated average costs or actual costs;

[(2) may vary by geographic regions; and

[(3) except as provided in subsection (c), may not exceed
$200 in a fiscal year for any police officer.]

(b)(1) The amount of the allowance that the Secretary may pay
under this section is the lesser of—

(A) the amount currently allowed as prescribed by the Office
of Personnel Management; or

(B) estimated costs or actual costs as determined by periodic
surveys conducted by the Department.

(2) During any fiscal year no officer shall receive more for the
purchase of a uniform described in subsection (a) than the amount
established under this subsection.

(¢) [The amount of an allowance under this section may be in-
creased to an amount up to $400 for not more than one fiscal year
in the case of any Department police officer. In the case of a person
who is appointed as a Department police officer on or after
January 1, 1990, an allowance in an amount established under
this subsection shall be paid at the beginning of such person’s em-
ployment as such an officer. In the case of any other Department
police officer, an allowance in an amount established under this
subsection shall be paid upon the request of the officer.]1 The allow-
ance established under subsection (b) shall be paid at the beginning
of a Department police officer’s employment for those appointed on
or after October 1, 2008. In the case of any other Department police
officer, an allowance in the amount established under subsection (b)
shall be paid upon the request of the officer.

PART II. GENERAL BENEFITS

* * & * * * &

CHAPTER 17. HOSPITAL, NURSING HOME, DOMICILIARY,
AND MEDICAL CARE

SUBCHAPTER I. GENERAL
Sec.
1701. Definitions.

* * & * * * &

1709. Disclosure to Secretary of health-plan contract information and social security
number of certain veterans receiving care.

* * & * * * &
SUBCHAPTER VIII. HEALTH CARE OF PERSONS OTHER THAN VETERANS
* * & & * * &

1786. Care for newborn children of women veterans receiving maternity care.
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Subchapter I. General

* * * * * * *

SEC. 1709. DISCLOSURE TO SECRETARY OF HEALTH-PLAN CONTRACT
INFORMATION AND SOCIAL SECURITY NUMBER OF CER-
TAIN VETERANS RECEIVING CARE

(a) REQUIRED DISCLOSURE OF HEALTH-PLAN CONTRACTS.—(1)
Any individual who applies for or is in receipt of care described in
paragraph (2) shall, at the time of such application, or otherwise
when requested by the Secretary, submit to the Secretary such cur-
rent information as the Secretary may require to identify any
health-plan contract (as defined in section 1729(i) of this title)
under which such individual is covered, to include, as applicable—

(A) the name, address, and telephone number of such health-
plan contract;

(B) the name of the individual’s spouse, if the individual’s
coverage is under the spouse’s health-plan contract;

(C) the plan number; and

(D) the plan’s group code.

(2) The care described in this paragraph is—

(A) hospital, nursing home, or domiciliary care;

(B) medical, rehabilitative, or preventive health services; or

(C) other medical care under laws administered by the Sec-
retary.

(b) REQUIRED DISCLOSURE OF SOCIAL SECURITY NUMBER.—(1)
Any individual who applies for or is in receipt of care described in
paragraph (2) shall, at the time of such application, or otherwise
when requested by the Secretary, submit to the Secretary—

(A) the individual’s social security number; and

(B) the social security number of any dependent or Depart-
ment beneficiary on whose behalf, or based upon whom, such
individual applies for or is in receipt of such care.

(2) The care described in this paragraph is—

(A) hospital, nursing home, or domiciliary care;

(B) medical, rehabilitative, or preventive health services; or

(C) other medical care under laws administered by the Sec-
retary.

(3) This subsection does not require an individual to furnish the
Secretary with a social security number for any individual to whom
a social security number has not been assigned.

(¢c) FAILURE TO DISCLOSE SOCIAL SECURITY NUMBER.—(1) The
Secretary shall deny an individual’s application for, or may termi-
nate an individual’s enrollment in, the system of patient enrollment
established by the Secretary under section 1705 of this title, if such
individual does not provide the social security number required or
requested to be submitted pursuant to subsection (b).

(2) Following a denial or termination under paragraph (1) with
respect to an individual, the Secretary may, upon receipt of the in-
formation required or requested under subsection (b), approve such
individual’s application or reinstate such individual’s enrollment (if
otherwise in order), for such medical care and services provided on
and after the date of such receipt of information.

(d) CONSTRUCTION.—Nothing in this section shall be construed as
authority to deny medical care and treatment to an individual in
a medical emergency.
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Subchapter II. Hospital, Nursing Home, or
Domiciliary Care and Medical Treatment

* k & & * k &

SEC. 1710E. TRAUMATIC BRAIN INJURY: USE OF NON-DEPARTMENT
FACILITIES FOR REHABILITATION

(a) COOPERATIVE AGREEMENTS.— * * *

(b) COVERED INDIVIDUALS.—The care and services provided under
subsection (a) shall be made available to an individual—

(1) who is described in section 1710C(a) of this title; and

(2)(A) to whom the Secretary is unable to provide such treat-
ment or services at the frequency or for the duration prescribed
in such plan; or

(B) for whom the Secretary determines that it is optimal with
respect to the recovery and rehabilitation for such individual.”

(¢) [(b)] AUTHORITIES OF STATE PROTECTION AND ADVOCACY SYS-
TEMS.— * * *

(d) STANDARDS.—The Secretary may not provide treatment or
services as described in subsection (a) at a non-Department facility
under such subsection unless such facility maintains standards for
the provision of such treatment or services established by an inde-
pendent, peer-reviewed organization that accredits specialized reha-
bilitation programs for adults with traumatic brain injury.

SEC. 1712A. ELIGIBILITY FOR READJUSTMENT COUNSELING AND RE-
LATED MENTAL HEALTH SERVICES.

* * & * * * *

(¢) Upon receipt of a request for counseling under this section
from any individual who has been discharged or released from ac-
tive military, naval, or air service but who is not otherwise eligible
for such counseling, the Secretary shall—

(1) provide referral services to assist such individual, to the
maximum extent practicable, in obtaining mental health care
and services from sources outside the Department; and

(2) if pertinent, advise such individual of such individual’s
rights to apply to the appropriate military, naval, or air service,
and to the Department, for review of such individual’s dis-
charge or release from such service.

(d) [(c)] The Under Secretary for Health may provide for such
training of professional, paraprofessional, and lay personnel as is
necessary to carry out this section effectively, and, in carrying out
this section, may utilize the services of paraprofessionals, individ-
uals who are volunteers working without compensation, and indi-
viduals who are veteran-students (as described in section 3485 of
this title) in initial intake and screening activities.

(e) [(d)1(1) In furnishing counseling and related mental health
services under subsections (a) and (b) of this section, the Secretary
shall have available the same authority to enter into contracts with
private facilities that is available to the Secretary (under sections
1703(a)(2) and 1710(a)(1)(B) of this title) in furnishing medical
services to veterans suffering from total service-connected disabil-
ities.
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() [(e)] The Secretary, in cooperation with the Secretary of De-
fense, shall take such action as the Secretary considers appropriate
to notify veterans who may be eligible for assistance under this sec-
tion of such potential eligibility.

(g) [(H)] For the purposes of this section:

* * * & * * *

SEC. 1720. TRANSFERS FOR NURSING HOME CARE; ADULT DAY
HEALTH CARE

* * * * * * *

(g) The Secretary may contract with appropriate entities to pro-
vide specialized residential care and rehabilitation services to a vet-
eran of Operation Enduring Freedom or Operation Iraqi Freedom
who the Secretary determines suffers from a traumatic brain injury,
has an accumulation of deficits in activities of daily living and in-
strumental activities of daily living, and because of these deficits,
would otherwise require admission to a nursing home even though
such care would generally exceed the veteran’s nursing needs.

# * * # # * *
SEC. 1720D. COUNSELING AND TREATMENT FOR SEXUAL TRAUMA

* * * * * * *

(d)(1) The Secretary shall implement a program for education,
training, certification, and continuing medical education for mental
health professionals to specialize in the provision of counseling and
care to veterans eligible for services under subsection (a). In car-
rying out the program, the Secretary shall ensure that all such men-
tal health professionals have been trained in a consistent manner
and that such training includes principles of evidence-based treat-
ment and care for sexual trauma.

(2) The Secretary shall determine the minimum qualifications
necessary for mental health professionals certified by the program
under paragraph (1) to provide evidence-based treatment and ther-
apy to veterans eligible for services under subsection (a) in facilities
of the Department.

(e) The Secretary shall submit to Congress each year a report on
the counseling and care and services provided to veterans under this
section. Each report shall include data for the preceding year with
respect to the following:

(1) The number of mental health professionals and primary
care providers who have been certified under the program
under subsection (d), and the amount and nature of continuing
medical education provided under such program to profes-
sionals and providers who have been so certified.

(2) The number of women veterans who received counseling
and care and services under subsection (a) from professionals
and providers who have been trained or certified under the pro-
gram under subsection (d).

(3) The number of training, certification, and continuing
medical education programs operating under subsection (d).
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(4) The number of trained full-time equivalent employees re-
quired in each facility of the Department to meet the needs of
veterans requiring treatment and care for sexual trauma.

(5) Such other information as the Secretary considers appro-
priate.

() [(d)] In this section, the term “sexual harassment” means re-
peated, unsolicited verbal or physical contact of a sexual nature
which is threatening in character.

* * * * * * *

Subchapter VIII. Health Care of Persons
Other Than Veterans

SEC. 1781. MEDICAL CARE FOR SURVIVORS AND DEPENDENTS OF
CERTAIN VETERANS

(a)***

ES * * ES & * &

(e) Payment by the Secretary under this section on behalf of a cov-
ered beneficiary for medical care shall constitute payment in full
and extinguish any liability on the part of the beneficiary for that
care.

& * * * & * *
SEC. 1786. CARE FOR NEWBORN CHILDREN OF WOMEN VETERANS RE-

CEIVING MATERNITY CARE
(a) IN GENERAL.—The Secretary may furnish health care services
described in subsection (b) to a newborn child of a woman veteran
who is receiving maternity care furnished by the Department for not
more than 7 days after the birth of the child if the veteran delivered
the child in—
(1) a facility of the Department; or
(2) another facility pursuant to a Department contract for
services relating to such delivery.
(b) COVERED HEALTH CARE SERVICES.—Health care services de-
scribed in this subsection are all post-delivery care services, includ-
ing routine care services, that a newborn requires.

* * *k & * * *k

PART V. BOARDS, ADMINISTRATIONS, AND
SERVICES

CHAPTER 73. VETERANS HEALTH ADMINISTRATION—
ORGANIZATION AND FUNCTIONS
& * * % & * *

SUBCHAPTER II. GENERAL AUTHORITY AND ADMINISTRATION
Sec.
7311. Quality assurance.

7311A. Quality management officers.

* * * * * * *
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SUBCHAPTER IV. RESEARCH CORPORATIONS
* & * * * & *

7365. Coverage of employees under certain Federal tort claims laws.
[7364A. Coverage of employees under certain Federal tort claims laws.]
[7365. Applicable State law.]

% * % % % * %

Subchapter II. General Authority and Administration

SEC. 7311. QUALITY ASSURANCE
* * # # * * #
(b)(1) * * *
* % * # * % *

(4) As part of the quality management program, the Under Sec-
retary for Health shall establish mechanisms through which em-
ployees of Veterans Health Administration facilities may submit re-
ports, on a confidential basis, on matters relating to quality of care
in Veterans Health Administration facilities to the quality manage-
ment officers of such facilities under section 7311A(b) of this title.
The mechanisms shall provide for the prompt and thorough review
of any reports so submitted by the receiving officials.

* * * * * * *

SEC. 7311A. QUALITY MANAGEMENT OFFICERS

(a) NATIONAL QUALITY MANAGEMENT OFFICER.—(1) The Under
Secretary for Health shall designate an official of the Veterans
Health Administration to act as the principal quality management
officer for the quality management program required by section
7311 of this title. The official so designated may be known as the
“National Quality Management Officer of the Veterans Health Ad-
ministration” (in this section referred to as the “National Quality
Management Officer”).

(2) The National Quality Management Officer shall report directly
to the Under Secretary for Health in the discharge of responsibilities
and duties of the Officer under this section.

(3) The National Quality Management Officer shall be the official
within the Veterans Health Administration who is principally re-
sponsible for the quality management program referred to in para-
graph (1). In carrying out that responsibility, the Officer shall be re-
sponsible for the following:

(A) Establishing and enforcing the requirements of the pro-
gram referred to in paragraph (1).

(B) Developing an aggregate quality metric from existing data
sources, such as the Inpatient Evaluation Center of the Depart-
ment, the National Surgical Quality Improvement Program,
and the External Peer Review Program of the Veterans Health
Administration, that could be used to assess reliably the quality
of care provided at individual Department medical centers and
associated community based outpatient clinics.

(C) Ensuring that existing measures of quality, including
measures from the Inpatient Evaluation Center, the National
Surgical Quality Improvement Program, System-Wide Ongoing
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Assessment and Review reports of the Department, and Com-
bined Assessment Program reviews of the Office of Inspector
General of the Department, are monitored routinely and ana-
lyzed in a manner that ensures the timely detection of quality
of care issues.

(D) Encouraging research and development in the area of
quality metrics for the purposes of improving how the Depart-
ment measures quality in individual facilities.

(E) Carrying out such other responsibilities and duties relat-
ing to quality management in the Veterans Health Administra-
tion as the Under Secretary for Health shall specify.

(4) The requirements under paragraph (3) shall include require-
ments regarding the following:

(A) A confidential system for the submittal of reports by Vet-
erans Health Administration personnel regarding quality man-
agement at Department facilities.

(B) Mechanisms for the peer review of the actions of individ-
uals appointed in the Veterans Health Administration in the
position of physician.

(b) QUALITY MANAGEMENT OFFICERS FOR VISNS.—(1) The Re-
gional Director of each Veterans Integrated Services Network
(VISN) shall appoint an official of the Network to act as the quality
management officer of the Network.

(2) The quality management officer for a Veterans Integrated
Services Network shall report to the Regional Director of the Vet-
erans Integrated Services Network, and to the National Quality
Management Officer, regarding the discharge of the responsibilities
and duties of the officer under this section.

(3) The quality management officer for a Veterans Integrated
Services Network shall—

(A) direct the quality management office in the Network; and

(B) coordinate, monitor, and oversee the quality management
programs and activities of the Administration medical facilities
in the Network in order to ensure the thorough and uniform
discharge of quality management requirements under such pro-
grams and activities throughout such facilities.

(¢) QUALITY MANAGEMENT OFFICERS FOR MEDICAL FACILITIES.—
(1) The director of each Veterans Health Administration medical fa-
cility shall appoint a quality management officer for that facility.

(2) The quality management officer for a facility shall report di-
rectly to the director of the facility, and to the quality management
officer of the Veterans Integrated Services Network in which the fa-
cility is located, regarding the discharge of the responsibilities and
duties of the quality management officer under this section.

(3) The quality management officer for a facility shall be respon-
sible for designing, disseminating, and implementing quality man-
agement programs and activities for the facility that meet the re-
quirements established by the National Quality Management Officer
under subsection (a).

(d) AUTHORIZATION OF APPROPRIATIONS.—(1) Except as provided
in paragraph (2), there are authorized to be appropriated such sums
as may be necessary to carry out this section.

(2) There are authorized to be appropriated to carry out the provi-
sions of subparagraphs (B), (C), and (D) of subsection (a)(3),
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$25,000,000 for the two-year period of fiscal years beginning after
the date of the enactment of this section.

* * *k & * * *k

Subchapter III. Protection of Patient Rights
SEC. 7332. CONFIDENTIALITY OF CERTAIN MEDICAL RECORDS

% ¥ * * % ¥ *
(b)(2) * * *
(A) * =
% * * * % * *

(F)(i) To a representative of a patient who lacks decision-mak-
ing capacity, when a practitioner deems the content of the given
record necessary for that representative to make an informed
decision regarding the patient’s treatment.

(it) In this subparagraph, the term “representative” means an
individual, organization, or other body authorized under sec-
tion 7331 of this title and its implementing regulations to give
informed consent on behalf of a patient who lacks decision-mak-
ing capacity.

% * *k % % * k

Subchapter IV. Research Corporations

SEC. 7361. AUTHORITY TO ESTABLISH; STATUS

(a) The Secretary may authorize the establishment at any De-
partment medical center of a nonprofit corporation to provide a
flexible funding mechanism for the conduct of approved research
and education at the medical center. [Except as otherwise required
in this subchapter or under regulations prescribed by the Sec-
retary, any such corporation, and its directors and employees, shall
be required to comply only with those Federal laws, regulations,
and executive orders and directives which apply generally to pri-
vate nonprofit corporations.] Such a corporation may be estab-
lished to facilitate either research or education or both research
and education.

(b)(1) Subject to paragraph (2), a corporation established under
this subchapter may facilitate the conduct of research, education, or
both at more than one medical center. Such a corporation shall be
known as a “multi-medical center research corporation”.

(2) The board of directors of a multi-medical center research cor-
poration under this subsection shall include the official at each De-
partment medical center concerned who is, or who carries out the
responsibilities of, the medical center director of such center as spec-
ified in section 7363(a)(1)(A)(i) of this title.

(3) In facilitating the conduct of research, education, or both at
more than one Department medical center under this subchapter, a
maulti-medical center research corporation may administer receipts
and expenditures relating to such research, education, or both, as
applicable, performed at the Department medical centers concerned.

(¢) Any corporation established under this subchapter shall be es-
tablished in accordance with the nonprofit corporation laws of the
State in which the applicable Department medical center is located
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and shall, to the extent not inconsistent with any Federal law, be
subject to the laws of such State. In the case of any multi-medical
center research corporation that facilitates the conduct of research,
education, or both at Department medical centers located in dif-
ferent States, the corporation shall be established in accordance
with the nonprofit corporation laws of the State in which one of
such Department medical centers is located.

(d)(1) Except as otherwise provided in this subchapter or under
regulations prescribed by the Secretary, any corporation established
under this subchapter, and its officers, directors, and employees,
shall be required to comply only with those Federal laws, regula-
tions, and executive orders and directives that apply generally to
private nonprofit corporations.

(2) A corporation under this subchapter is not—

(A) owned or controlled by the United States; or

(B) an agency or instrumentality of the United States.

(e) [(b)] If by the end of the four-year period beginning on the
date of the establishment of a corporation under this subchapter
the corporation is not recognized as an entity the income of which
is exempt from taxation under section 501(c)(3) of the Internal Rev-
enue Code of 1986, the Secretary shall dissolve the corporation.

(f) A corporation established under this subchapter may act as a
multi-medical center research corporation under this subchapter in
accordance with subsection (b) if—

(1) the board of directors of the corporation approves a resolu-
tion permitting facilitation by the corporation of the conduct of
research, education, or both at the other Department medical
center or medical centers concerned; and

(2) the Secretary approves the resolution of the corporation
under paragraph (1).

SEC. 7362. PURPOSE OF CORPORATIONS

(a) [Any corporation established under this subchapter shall be
established solely to facilitate] A corporation established under this
subchapter shall be established to provide a flexible funding mecha-
nism for the conduct of approved research and education at one or
more Department medical centers and to facilitate functions related
to the conduct of research as described in section 7303(a) of this
title and education and training as described in sections 7302,
7471, 8154, and 1701(6)(B) of this title in conjunction with the ap-
plicable Department medical center or centers. [Any funds received
by the Secretary for the conduct of research or education at the
medical center other than funds appropriated to the Department
may be transferred to and administered by the corporation for
these purposes.]

(b) For purposes of this section, [the term “education and train-
ing”] the term “education” includes education and training and
means the following:

(1) In the case of employees of the Veterans Health Adminis-
tration, such term means work-related instruction or other
learning experiences to—

(A) improve performance of current duties;
(B) assist employees in maintaining or gaining special-
ized proficiencies; and
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(C) expand understanding of advances and changes in
patient care, technology, and health care administration.

[Such term includes (in the case of such employees) edu-
cation and training conducted as part of a residency or other
program designed to prepare an individual for an occupation or
profession.]

(2) In the case of veterans under the care of the Veterans
Health Administration, such term means instruction or other
learning experiences related to improving and maintaining the
health of veterans [to patients and to the families] and in-
cludes education and training for patients and families and
guardians of patients.

SEC. 7363. BOARD OF DIRECTORS; EXECUTIVE DIRECTOR

(a) The Secretary shall provide for the appointment of a board of
directors for any corporation established under this subchapter.
The board shall include—

(1) [the director of the medical center, the chief of staff of
the medical center, and as appropriate, the assistant chief of
staff for research for the medical center and the assistant chief
of staff for education for the medical center, or, in the case of
a facility at which such positions do not exist, those officials
who are responsible for carrying out the responsibilities of the
medical center director, chief of staff, and, as appropriate, the
assistant chief of staff for research and the assistant chief of
staff for education; and] with respect to the Department med-
ical center—

(A)(i) the director (or directors of each Department med-
ical center, in the case of a multi-medical center research
corporation);

(11) the chief of staff; and

(iti) as appropriate for the activities of such corporation,
the associate chief of staff for research and the associate
chief of staff for education; or

(B) in the case of a Department medical center at which
one or more of the positions referred to in subparagraph (A)
do not exist, the official or officials who are responsible for
carrying out the responsibilities of such position or posi-
tions at the Department medical center; and

(2) subject to subsection (c), not less than two members who
are not officers or employees of the Federal Government [and
who are familiar with issues involving medical and scientific
research or education, as appropriate.] and who have back-
grounds, or business, legal, financial, medical, or scientific ex-
pertise, of benefit to the operations of the corporation.

(¢) An individual appointed under subsection (a)(2) to the board
of directors of a corporation established under this subchapter may
not be affiliated with[, employed by, or have any other financial re-
lationship with] or employed by any entity that is a source of fund-
ing for research or education by the Department unless that source
of funding is a governmental entity or an entity the income of
which is exempt from taxation under the Internal Revenue Code of
1986.
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SEC. 7364. GENERAL POWERS

[(a) A corporation established under this subchapter may—

[(1) accept gifts and grants from, and enter into contracts
with, individuals and public and private entities solely to carry
out the purposes of this subchapter; and

[(2) employ such employees as it considers necessary for
such purposes and fix the compensation of such employees.

[(b) A corporation established under this subchapter may not
spend funds for a research project unless the project is approved
in accordance with procedures prescribed by the Under Secretary
for Health for research carried out with Department funds. Such
procedures shall include a peer review process.

[(c)(1) A corporation established under this subchapter may not
spend funds for an education activity unless the activity is ap-
proved in accordance with procedures prescribed by the Under Sec-
retary for Health.

[(2) The Under Secretary for Health shall prescribe policies and
procedures to guide the expenditure of funds by corporations under
paragraph (1) consistent with the purpose of such corporations as
flexible funding mechanisms.]

(a) IN GENERAL.—(1) A corporation established under this sub-
chapter may, solely to carry out the purposes of this subchapter—

(A) accept, administer, retain, and spend funds derived from
gifts, contributions, grants, fees, reimbursements, and bequests
from individuals and public and private entities;

(B) enter into contracts and agreements with individuals and
public and private entities;

(C) subject to paragraph (2), set fees for education and train-
ing facilitated under section 7362 of this title, and receive, re-
tain, administer, and spend funds in furtherance of such edu-
cation and training;

(D) reimburse amounts to the applicable appropriation ac-
count of the Department for the Office of General Counsel for
any expenses of that Office in providing legal services attrib-
utable to research and education agreements under this sub-
chapter; and

(E) employ such employees as the corporation considers nec-
essary for such purposes and fix the compensation of such em-
ployees.

(2) Fees charged under paragraph (1)(C) for education and train-
ing described in that paragraph to individuals who are officers or
employees of the Department may not be paid for by any funds ap-
propriated to the Department.

(3) Amounts reimbursed to the Office of General Counsel under
paragraph (1)(D) shall be available for use by the Office of the Gen-
eral Counsel only for staff and training, and related travel, for the
provision of legal services described in that paragraph and shall re-
main available for such use without fiscal year limitation.

(b) TRANSFER AND ADMINISTRATION OF FUNDS.—(1) Except as
provided in paragraph (2), any funds received by the Secretary for
the conduct of research or education at a Department medical center
or centers, other than funds appropriated to the Department, may
be transferred to and administered by a corporation established
under this subchapter for such purposes.
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(2) A Department medical center may reimburse the corporation
for all or a portion of the pay, benefits, or both of an employee of
the corporation who is assigned to the Department medical center
if the assignment is carried out pursuant to subchapter VI of chap-
ter 33 of title 5.

(3) A Department medical center may retain and use funds pro-
vided to it by a corporation established under this subchapter. Such
funds shall be credited to the applicable appropriation account of
the Department and shall be available, without fiscal year limita-
tion, for the purposes of that account.

(¢) RESEARCH PROJECTS.—Except for reasonable and usual pre-
liminary costs for project planning before its approval, a corporation
established under this subchapter may not spend funds for a re-
search project unless the project is approved in accordance with pro-
cedures prescribed by the Under Secretary for Health for research
carried out with Department funds. Such procedures shall include
a scientific review process.

(d) EDUCATION ACTIVITIES.—Except for reasonable and usual pre-
liminary costs for activity planning before its approval, a corpora-
tion established under this subchapter may not spend funds for an
education activity unless the activity is approved in accordance with
procedures prescribed by the Under Secretary for Health.

(e) POLICIES AND PROCEDURES.—The Under Secretary for Health
may prescribe policies and procedures to guide the spending of
funds by corporations established under this subchapter that are
consistent with the purpose of such corporations as flexible funding
mechanisms and with Federal and State laws and regulations, and
executive orders, circulars, and directives that apply generally to the
receipt and expenditure of funds by nonprofit organizations exempt
ﬁ}”com taxation under section 501(c)(3) of the Internal Revenue Code
of 1986.

SEC. 7365. [7364A.] COVERAGE OF EMPLOYEES UNDER CERTAIN FED-
ERAL TORT CLAIMS LAWS

* * & * * * &

[SEC. 7365. APPLICABLE STATE LAW

[Any corporation established under this subchapter shall be es-
tablished in accordance with the nonprofit corporation laws of the
State in which the applicable medical center is located and shall,
to the extent not inconsistent with any Federal law, be subject to
the laws of such State.]
SEC. 7366. ACCOUNTABILITY AND OVERSIGHT

(a) kok ok

[(b) Each such corporation shall submit to the Secretary an an-
nual report providing a detailed statement of its operations, activi-
ties, and accomplishments during that year. A corporation with
revenues in excess of $300,000 for any year shall obtain an audit
of the corporation for that year. A corporation with annual reve-
nues between $10,000 and $300,000 shall obtain an independent
audit of the corporation at least once every three years. Any audit
under the preceding sentences shall be performed by an inde-
pendent auditor. The corporation shall include the most recent
such audit in the corporation’s report to the Secretary for that
year.]
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(b)(1) Each corporation shall submit to the Secretary each year a
report providing a detailed statement of the operations, activities,
and accomplishments of the corporation during that year.

(2)(A) A corporation with revenues in excess of $300,000 for any
year shall obtain an audit of the corporation for that year.

(B) A corporation with annual revenues between $10,000 and
$300,000 shall obtain an audit of the corporation at least once every
three years.

(C) Any audit under this paragraph shall be performed by an
independent auditor.

(3) The corporation shall include in each report to the Secretary
under paragraph (1) the following:

) (A) The most recent audit of the corporation under paragraph
2).

(B) The most recent Internal Revenue Service Form 990 “Re-
turn of Organization Exempt from Income Tax” or equivalent
and the applicable schedules under such form.

(c)(1) Each member of the board of directors of a corporation es-
tablished under this subchapter, each officer and each employee of
such a corporationl, and each employee of the Department who is
involved in the functions of the corporation during any year] shall
be subject to Federal [laws and] regulations applicable to Federal
employees with respect to conflicts of interest in the performance
of official functions.

(2) Each corporation established under this subchapter shall each
year submit to the Secretary a statement signed by the executive
director of the corporation verifying that each director, officer, and
employee has certified awareness of the laws and regulations re-
ferred to in paragraph (1) and of the consequences of violations of
those [laws and] regulations [in the same manner as Federal em-
ployees are required to so certify].

* * & * * * &
* * *k & * * *k

(C) if the amount expended with respect to any payee ex-
ceeded [$35,000]1 $50,000, information that identifies the

payee.
% * * * % * *
CHAPTER 74. VETERANS HEALTH ADMINISTRATION—
PERSONNEL
SUBCHAPTER 1. APPOINTMENTS
Sec.
7401. * * *
7402, * * *
7402A. Appointment and practice of physicians: standards.
* * % % % * %
SUBCHAPTER IV. PAY FOR NURSES AND OTHER HEALTH-CARE PERSONNEL
% * # % % * #

7459. Nursing staff: special rules for overtime duty.
% * # * % * #
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Subchapter I. Appointments

& * * % & * *
SEC. 7401. APPOINTMENTS IN VETERANS HEALTH ADMINISTRATION
ES * * ES & * *

(3) Audiologists, speech pathologists, and audiologist-speech

pathologists, biomedical engineers, certified or registered res-
piratory therapists, dietitians, licensed physical therapists, li-
censed practical or vocational nurses, nurse assistants, medical
instrument technicians, medical records administrators or spe-
cialists, medical records technicians, medical technologists,
dental hygienists, dental assistants, nuclear medicine tech-
nologists, occupational therapists, occupational therapy assist-
ants, kinesiotherapists, orthotist-prosthetists, pharmacists,
pharmacy technicians, physical therapy assistants, prosthetic
representatives, psychologists, diagnostic radiologic tech-
nologists, therapeutic radiologic technologists, social workers,
marriage and family therapists, licensed professional mental
health counselors, blind rehabilitation specialists, [and blind
rehabilitation outpatient specialists.]l blind rehabilitation out-
patient specialists, and such other classes of health care occupa-
tions as the Secretary considers necessary for the recruitment
and retention needs of the Department subject to the following

requirements:
(A) Such other classes of health care occupations—

(i) are not occupations relating to administrative,
clerical, or physical plant maintenance and protective

services;

(it) that would otherwise receive basic pay in accord-
ance with the General Schedule under section 5332 of

title 5;

(iii) provide, as determined by the Secretary, direct
patient care services or services incident to direct pa-

tient services; and

(iv) would not otherwise be available to provide med-

ical care or treatment for veterans.

(B) Not later than 45 days before the Secretary appoints
any personnel for a class of health care occupations that is
not specifically listed in this paragraph, the Secretary shall
submit to the Committee on Veterans’ Affairs of the Senate,
the Committee on Veterans’ Affairs of the House of Rep-
resentatives, and the Office of Management and Budget no-

tice of such appointment.

(C) Before submitting notice under subparagraph (B), the
Secretary shall solicit comments from any labor organiza-
tion representing employees in such class and include such

comments in such notice.

SEC. 7402A. APPOINTMENT AND PRACTICE OF PHYSICIANS: STAND-
ARDS

(a) IN GENERAL.—The Secretary shall, acting through the Under
Secretary for Health, prescribe standards to be met by individuals
in order to qualify for appointment in the Veterans Health Adminis-
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tration in the position of physician and to practice as a physician
in medical facilities of the Administration. The standards shall in-
corporate the requirements of this section.

(b) DISCLOSURE OF CERTAIN INFORMATION BEFORE APPOINT-
MENT.—Each individual seeking appointment in the Veterans
{-Iealth Administration in the position of physician shall do the fol-
owing:

(1) Provide the Secretary a full and complete explanation of
the following:

(A) Each lawsuit, civil action, or other claim (whether
open or closed) brought against the individual for medical
malpractice or negligence.

(B) Each payment made by or on behalf of the individual
to settle any lawsuit, action, or claim covered by subpara-
graph (A).

(C) Each investigation or disciplinary action taken
against the individual relating to the individual’s perform-
ance as a physician.

(2) Provide the Secretary a written authorization that permits
the State licensing board of each State in which the individual
holds or has held a license to practice medicine to disclose to
the Secretary any information in the records of such State on
the following:

(A) Each lawsuit, civil action, or other claim brought
against the individual for medical malpractice or neg-
ligence covered by paragraph (1)(A) that occurred in such
State.

(B) Each payment made by or on behalf of the individual
to settle any lawsuit, action, or claim covered by subpara-
graph (A).

(C) Each medical malpractice judgment against the indi-
vidual by the courts or administrative agencies or bodies of
such State.

(D) Each disciplinary action taken or under consider-
ation against the individual by an administrative agency
or body of such State.

(E) Any change in the status of the license to practice
medicine issued the individual by such State, including
any voluntary or nondisciplinary surrendering of such li-
cense by the individual.

(F) Any open investigation of the individual by an ad-
ministrative agency or body of such State, or any out-
standing allegation against the individual before such an
administrative agency or body.

(G) Any written notification by the State to the individual
of potential termination of a license for cause or otherwise.

(¢c) DISCLOSURE OF CERTAIN INFORMATION FOLLOWING APPOINT-
MENT.—(1) Each individual appointed in the Veterans Health Ad-
ministration in the position of physician after the date of the enact-
ment of this section shall, as a condition of service under the ap-
pointment, disclose to the Secretary, not later than 30 days after the
occurrence of such event, the following:

(A) A judgment against the individual for medical mal-
practice or negligence.
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(B) A payment made by or on behalf of the individual to settle
any lawsuit, action, or claim disclosed under paragraph (1) or
(2) of subsection (b).

(C) Any disposition of or material change in a matter dis-
closed under paragraph (1) or (2) of subsection (b).

(D) Any lawsuit, disciplinary action, or claim filed or under-
taken after the date of the disclosures under subsection (b).

(2) Each individual appointed in the Veterans Health Administra-
tion in the position of physician as of the date of the enactment of
this section shall do the following:

(A) Not later than the end of the 60-day period beginning on
the date of the enactment of this section and as a condition of
service under the appointment after the end of that period, sub-
mit the request and authorization described in subsection (b)(2).

(B) Agree, as a condition of service under the appointment, to
disclose to the Secretary, not later than 30 days after the occur-
rence of such event, the following:

(i) A judgment against the individual for medical mal-
practice or negligence.

(it) A payment made by or on behalf of the individual to
settle any lawsuit, action, or claim disclosed pursuant to
subparagraph (A) or under this subparagraph.

(iii) Any disposition of or material change in a matter
disclosed pursuant to subparagraph (A) or under this sub-
paragraph.

(3) Each individual appointed in the Veterans Health Administra-
tion in the position of physician shall, as part of the biennial review
of the performance of the physician under the appointment, submit
the request and authorization described in subsection (b)(2). The re-
quirement of this paragraph is in addition to the requirements of
paragraph (1) or (2), as applicable.

(d) INVESTIGATION OF DISCLOSED MATTERS.—(1) The Director of
the Veterans Integrated Services Network (VISN) in which an indi-
vidual is seeking appointment in the Veterans Health Administra-
tion in the position of physician shall perform an investigation (in
such manner as the standards required by this section shall specify)
of each matter disclosed under subsection (b) with respect to the in-
dividual.

(2) The Director of the Veterans Integrated Services Network in
which an individual is appointed in the Veterans Health Adminis-
tration in the position of physician shall perform an investigation
(in a manner so specified) of each matter disclosed under subsection
(¢) with respect to the individual.

(3) The results of each investigation performed under this sub-
section shall be fully documented.

(e) APPROVAL OF APPOINTMENTS BY DIRECTORS OF VISNS.—(1)
An individual may not be appointed in the Veterans Health Admin-
istration in the position of physician without the approval of the Di-
rector of the Veterans Integrated Services Network in which the in-
dividual will first serve under the appointment, unless the medical
center director and credentialing and privileging manager of the fa-
cility hiring the physician certify in writing that—

(A) a full investigation was carried out in compliance with
section 104 of this title; and
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(B) an investigation did not disclose any actions described in
subsections (b), (c), and (d) of such section.

(2) In approving the appointment under this subsection of an in-
dividual for whom any matters have been disclosed under sub-
section (b), a Director shall—

(A) certify in writing the completion of the performance of the
investigation under subsection (d)(1) of each such matter, in-
cluding the results of such investigation; and

(B) provide a written justification why any matters raised in
the course of such investigation do not disqualify the individual
from appointment.

(f) ENROLLMENT OF PHYSICIANS WITH PRACTICE PRIVILEGES IN
PROACTIVE DISCLOSURE SERVICE.—Each medical facility of the De-
partment at which physicians are extended the privileges of practice
shall enroll each physician extended such privileges in the Proactive
Disclosure Service of the National Practitioner Data Bank.

(g) ENCOURAGING HIRING OF PHYSICIANS WITH BOARD CERTIFI-
CATION.—(1) The Secretary shall, for each performance contract
with a Director of a Veterans Integrated Services Network (VISN),
include in such contract a provision that encourages such director
to hire physicians who are board eligible or board certified in the
specialty in which the physicians will practice.

(2) The Secretary may determine the nature and manner of the
provision described in paragraph (1).

SEC. 7403. PERIOD OF APPOINTMENTS; PROMOTIONS

ES * * ES & * &

(b)(1) [Appointments] Except as otherwise provided in this sub-
section, appointments described in subsection (a) shall be for a pro-
bationary period of two years.

(2) With respect to the appointment of a registered nurse under
this chapter, paragraph (1) shall apply with respect to such appoint-
ment regardless of whether such appointment is on a full-time basis
or a part-time basis.

(3) An appointment described in subsection (a) on a part-time
basis of a person who has previously served on a full-time basis for
the probationary period for the position concerned shall be without
a probationary period.

(4) [(2)]1 The record of each person serving under such an ap-
pointment in the Medical, Dental, and Nursing Services shall be
reviewed from time to time by a board, appointed in accordance
with regulations of the Secretary. If such a board finds that such
person is not fully qualified and satisfactory, such person shall be
separated from the service.

* k *k & * k *k

SEC. 7404. GRADES AND PAY SCALES

(a)(1) The annual [The annual] rates or ranges of rates of basic
pay for positions provided in section 7306 of this title shall be pre-
scribed from time to time by Executive order as authorized by
chapter 53 of title 5 or as otherwise authorized by law.

(2) The pay [The pay] of physicians and dentists serving in posi-
tions to which an Executive order applies [under the preceding
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sentencel under paragraph (1) shall be determined under sub-
chapter III of this chapter instead of such Executive order.

(3)(A) The rate of basic pay for a position to which an Executive
order applies under paragraph (1) and is not described by para-
graph (2) shall be set in accordance with section 5382 of title 5 as
if such position were a Senior Executive Service position (as such
term is defined in section 3132(a) of title 5).

(B) A rate of basic pay for a position may not be set under sub-
paragraph (A) in excess of—

(i) in the case the position is not described in clause (ii), the
rate of basic pay payable for level III of the Executive Schedule;
or

(ii) in the case that the position is covered by a performance
appraisal system that meets the certification criteria established
by regulation under section 5307(d) of title 5, the rate of basic
pay payable for level II of the Executive Schedule.

(C) Notwithstanding the provisions of subsection (d) of section
5307 of title 5, the Secretary may make any certification under that
subsection instead of the Office of Personnel Management and with-
out concurrence of the Office of Management and Budget.

* * & * * * &

SEC. 7405. TEMPORARY FULL-TIME APPOINTMENTS, PART-TIME AP-
POINTMENTS, AND WITHOUT-COMPENSATION APPOINT-
MENTS

* * *k & * * *k

(g)(1) Except as provided in paragraph (3), employment of a reg-
istered nurse on a temporary part-time basis under subsection (a)(1)
shall be for a probationary period of two years.

(2) Except as provided in paragraph (3), upon completion by a
registered nurse of the probationary period described in paragraph
(D—

(A) the employment of such nurse shall—

(i) no longer be considered temporary; and
(it) be considered an appointment described in section
7403(a) of this title; and

(B) the nurse shall be considered to have served the proba-
tionary period required by section 7403(b).

(3) This subsection shall not apply to appointments made on a
term limited basis of less than or equal to three years of—

(A) nurses with a part-time appointment resulting from an
academic affiliation or teaching position in a nursing academy
of the Department;

(B) nurses appointed as a result of a specific research pro-
posal or grant; or

(C) nurses who are not citizens of the United States and ap-
pointed under section 7407(a) of this title.

(h)(1) The Secretary may waive the application of sections 8344
and 8468 of title 5 (relating to annuities and pay on reemployment)
or any other similar provision of law under a Government retire-
ment system on a case-by-case basis for an annuitant reemployed on
a temporary basis under the authority of subsection (a) in a position
described under paragraph (1) of that subsection.
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(2) An annuitant to whom a waiver under paragraph (1) is in ef-
fect shall not be considered an employee for purposes of any Govern-
ment retirement system.

(3) An annuitant to whom a waiver under paragraph (1) is in ef-
fect shall be subject to the provisions of chapter 71 of title 5 (includ-
ing all labor authority and labor representative collective bar-
gaining agreements) applicable to the position to which appointed.

(4) In this subsection:

(A) The term “annuitant” means an annuitant under a Gov-
ernment retirement system.

(B) The term “employee” has the meaning under section 2105
of title 5.

(C) The term “Government retirement system” means a retire-
ment system established by law for employees of the Govern-
ment of the United States.

* * *k * * * *k

SEC. 7410. ADDITIONAL PAY AUTHORITIES

(a) IN GENERAL.—The Secretary may [The Secretary may] au-
thorize the Under Secretary for Health to pay advance payments,
recruitment or relocation bonuses, and retention allowances to the
personnel described in paragraph (1) of section 7401 of this title,
or interview expenses to candidates for appointment as such per-
sonnel, in the same manner, and subject to the same limitations,
as in the case of the authority provided under sections 5524a,
5706b, 5753, and 5754 of title 5.

(b) SPECIAL INCENTIVE PAY FOR DEPARTMENT PHARMACIST EX-
ECUTIVES.—(1) In order to recruit and retain highly qualified De-
partment pharmacist executives, the Secretary may authorize the
Under Secretary for Health to pay special incentive pay of not more
than $40,000 per year to an individual of the Veterans Health Ad-
ministration who is a pharmacist executive.

(2) In determining whether and how much special pay to provide
to such individual, the Under Secretary shall consider the following:
(A) The grade and step of the position of the individual.

(B) The scope and complexity of the position of the individual.
(C) The personal qualifications of the individual.

(D) The characteristics of the labor market concerned.

(E) Such other factors as the Secretary considers appropriate.

(3) Special incentive pay under paragraph (1) for an individual
is in addition to all other pay (including basic pay) and allowances
to which the individual is entitled.

(4) Except as provided in paragraph (5), special incentive pay
under paragraph (1) for an individual shall be considered basic pay
for all purposes, including retirement benefits under chapters 83
and 84 of title 5, and other benefits.

(5) Special incentive pay under paragraph (1) for an individual
shall not be considered basic pay for purposes of adverse actions
under subchapter V of this chapter.

(6) Special incentive pay under paragraph (1) may not be award-
ed to an individual in an amount that would result in an aggregate
amount of pay (including bonuses and awards) received by such in-
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dividual in a year under this title that is greater than the annual
pay of the President.

* * & * * * &

Subchapter III. Pay for Physicians and Dentists
SEC. 7431. PAY

* * & & * * *k
* * * * * * *

(5) The non-foreign cost of living adjustment allowance au-
thorized under section 5941 of title 5 for physicians and den-
tists whose pay is set under this section shall be determined as
a percentage of base pay only.

* * *k & * * *k
(C) ® ok Ok

* * & * * * &

(4)(A) * * *

(B)3) In determining the amount of the market pay for a
particular physician or dentist under this subsection, and in
determining a tier (if any) to apply to a physician or dentist
under subsection (e)(1)(B), the Secretary shall consult with and
consider the recommendations of an appropriate panel or board
composed of physicians or dentists (as applicable). The Sec-
retary may exempt physicians and dentists occupying adminis-
trative or executive leadership positions from the requirements
of the previous sentence.

* * & kS & * &

(7) No adjustment of the amount of market pay of a physi-
cian or dentist under paragraph (6) may result in a reduction
of the amount of market pay of the physician or dentist while
in the same position or assignment at the medical facility of
the Department [concerned.l concerned, unless there is a
change in board certification or reduction of privileges.

* k *k & * k *k

Subchapter IV. Pay for Nurses and Other
Health-Care Personnel

SEC. 7451. NURSES AND OTHER HEALTH-CARE PERSONNEL: COMPETI-
TIVE PAY

* * * % * * *

(c)(1) * * *

(2) The maximum rate of basic pay for any grade for a covered
position may not exceed the maximum rate of basic pay established
for positions in [level V1 level IV of the Executive Schedule under
section 5316 of title 5. The maximum rate of basic pay for a grade
for the position of certified registered nurse anesthetist pursuant to
an adjustment under subsection (d) may exceed the maximum rate
otherwise provided in the preceding sentence.

* £ * * * £ *
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* * & & * * &

(F) The Under Secretary for Health shall provide appropriate
education, training, and support to directors of Department health
care facilities in the conduct and use of surveys, including the use
of third-party surveys, under this paragraph.

* * & & * * *
(e)(4) * * *
* * * * * * *

(D) In any case in which the director conducts such a wage
survey during the period covered by the report and makes ad-
Justment in rates of basic pay applicable to one or more covered
positions at the facility, information on the methodology used in
making such adjustment or adjustments.

(E) [(D)] In any case in which the director, after finding that
there is, or is likely to be, in accordance with criteria estab-
lished by the Secretary, a significant pay-related staffing prob-
lem at that facility for any covered position, determines not to
conduct a wage survey with respect to that position, a state-
ment of the reasons why the director did not conduct such a
survey.

* * * * * * *

(e)5) * * *

(6)(A) Upon the request of an individual described in subpara-
graph (B) for a report provided under paragraph (4) with respect to
a Department health-care facility, the Under Secretary for Health or
the director of such facility shall provide to the individual the most
current report for such facility provided under such paragraph.

(B) An individual described in this subparagraph is—

(i) an individual in a covered position at a Department
health-care facility; or

(ii) a representative of the labor organization representing
that individual who is designated by that individual to make
the request.

[(f) Not later than March 1 of each year, the Secretary shall sub-
mit to the Committees on Veterans’ Affairs of the Senate and
House of Representatives a report regarding any pay adjustments
under the authority of subsection (d) effective during the 12
months preceding the submission of the report. Each such report
shall set forth, by health-care facility, the percentage of such in-
creases and, in any case in which no increase was made, the basis
for not providing an increase.]

() [(g)] For the purposes of this section, the term “health-care
facility” means a medical center, an independent outpatient clinic,
or an independent domiciliary facility.

SEC. 7452. NURSES AND OTHER HEALTH-CARE PERSONNEL: ADMINIS-
TRATION OF PAY

* * *k & * * *k

(g)1) * = *
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(2) The amount of special pay paid to a nurse executive under
paragraph (1) shall be not less than $10,000 or more than
[$25,0001 $100,000.

* * * * * * *

SEC. 7453. NURSES: ADDITIONAL PAY

(a) In addition to the rate of basic pay provided for nurses, [a
nursel a full-time nurse or part-time nurse shall receive additional
pay as provided by this section.

(b) A nurse performing service [on a tour of dutyl, any part of
which is within the period commencing at 6 postmeridian and end-
ing at 6 antemeridian, shall receive additional pay for each hour
of [service on such tour] such service at a rate equal to 10 percent
of the nurse’s hourly rate of basic pay if at least four hours [of
such tourl of such service fall between 6 postmeridian and 6 ante-
meridian. When less than four hours [of such tourl of such service
fall between 6 postmeridian and 6 antemeridian, the nurse shall be
paid the differential for each hour of service performed between
those hours.

(¢) A nurse performing service [on a tour of dutyl, any part of
which is within the period commencing at midnight Friday and
ending at midnight Sunday, shall receive additional pay for each
hour of [service on such tour] such service at a rate equal to 25
percent of such nurse’s hourly rate of basic pay.

(e)(1) A nurse performing officially ordered or approved hours of
service in excess of 40 hours in an administrative workweek, or in
excess of [eight hours in a day] eight consecutive hours, shall re-
ceive overtime pay for each hour of such additional service. The
overtime rates shall be one and one-half times such nurse’s hourly
rate of basic pay.

* * & * * * &

(A) such travel occurs during such nurse’s [tour of duty] pe-
riod of service; or

* * * * * * *

SEC. 7454. PHYSICIAN ASSISTANTS AND OTHER HEALTH CARE PRO-
FESSIONALS: ADDITIONAL PAY

(b)(1) * * *
& * % ES & * %

[(3) Employees appointed under section 7408 of this title shall be
entitled to additional pay on the same basis as provided for nurses
in section 7453(c) of this title.]

(3) Employees appointed under section 7408 of this title per-
forming service on a tour of duty, any part of which is within the
period commencing at midnight Friday and ending at midnight
Sunday, shall receive additional pay in addition to the rate of basic
pay provided such employees for each hour of service on such tour
at a rate equal to 25 percent of such employee’s hourly rate of basic
pa‘()::) kock ok
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SEC. 7455. INCREASES IN RATES OF BASIC PAY
% * % % % * %

[(c)(1) The amount of any increase under subsection (a) in the
maximum rate for any grade may not (except in the case of nurse
anesthetists, pharmacists, and licensed physical therapists) exceed
by two times the amount by which the maximum for such grade
(under applicable provisions of law other than this subsection) ex-
ceeds the minimum for such grade (under applicable provisions of
law other than this subsection), and the maximum rate as so in-
creased may not exceed the rate paid for individuals serving as As-
sistant Under Secretary for Health.

[(2) Whenever the amount of an increase under subsection (a) re-
sults in a rate of basic pay for a position being equal to or greater
than the amount that is 94 percent of the maximum amount per-
mitted under paragraph (1), the Secretary shall promptly notify the
Committees on Veterans’ Affairs of the Senate and House of Rep-
resentatives of the increase and the amount thereof.]

(c)(1) Subject to paragraph (2), the amount of any increase under
subsection (a) in the minimum rate for any grade may not exceed
the maximum rate of basic pay (excluding any locality-based com-
parability payment under section 5304 of title 5 or similar provision
of law) for the grade or level by more than 30 percent.

(2) No rate may be established under this section in excess of the
rate of basic pay payable for level IV of the Executive Schedule.

% % * % % % *
SEC. 7456. NURSES: SPECIAL RULES FOR WEEKEND DUTY
% % % % % % %

[(c) A nurse described in subsection (b)(1) who is absent on ap-
proved sick leave or annual leave during a regularly scheduled 12-
hour tour of duty shall be charged for such leave at a rate of five
hours of leave for three hours of absence.]

(¢) [(d)] The Secretary shall prescribe regulations for the imple-
mentation of this section.

SEC. 7456A. NURSES: ALTERNATE WORK SCHEDULES

(a) ko ok

(b) [36/40] 72/80 work schedule.

(1)(A) Subject to paragraph (2), if the Secretary determines
it to be necessary in order to obtain or retain the services of
registered nurses at any Department health-care facility, the
Secretary may provide, in the case of nurses employed at such
facility, that such nurses who work [three regularly scheduled
12-hour tours of duty within a work week shall be considered
for all purposes to have worked a full 40-hour basic work
week.] six regularly scheduled 12-hour tours of duty within a
14-day period shall be considered for all purposes to have
worked a full 80-hour pay period.

(B) A nurse who works under the authority in subparagraph
(A) shall be considered a 0.90 full-time equivalent employee in
computing full-time equivalent employees for the purposes of
determining compliance with personnel ceilings.

(2)(A) Basic and additional pay for a nurse who is considered
under paragraph (1) to have worked a full [40-hour basic work
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week] 80-hour pay period shall be subject to subparagraphs
(B) and (C).

(B) The hourly rate of basic pay for a nurse covered by this
paragraph for service performed as part of a [regularly sched-
uled 36-hour tour of duty within the work week] scheduled 72-
hour tour of duty within the bi-weekly pay period shall be de-
rived by dividing the nurse’s annual rate of basic pay by 1,872.

(C) The Secretary shall pay overtime pay to a nurse covered
by this paragraph who—

(1) performs a period of service in excess of such nurse’s
[regularly scheduled 36-hour tour of duty within an ad-
ministrative work week] scheduled 72-hour tour of duty
within an administrative pay period;

(i1) for officially ordered or approved service, performs a
period of service in excess of 8 hours on a day other than
a day on which such nurse’s [regularly] scheduled 12-hour
tour of duty falls;

(iii) performs a period of service in excess of 12 hours for
any day included in the [regularly scheduled 36-hour tour
of (Ciluty work week] scheduled 72-hour tour of duty pay pe-
riod; or

(iv) performs a period of service in excess of 40 hours
during an administrative work week.

(D) The Secretary may provide a nurse to whom this sub-
section applies with additional pay under section 7453 of this
title for any period included in a [regularlyl scheduled 12-hour
tour of duty.

(3) A nurse who works a work schedule described in this sub-
section who is absent on approved sick leave or annual leave
during a [regularly] scheduled 12-hour tour of duty shall be
charged for such leave at a rate of ten hours of leave for every
nine hours of absence.

SEC. 7459. NURSING STAFF: SPECIAL RULES FOR OVERTIME DUTY

(a) LIMITATION.—Except as provided in subsection (c), the Sec-
retary may not require nursing staff to work more than 40 hours (or
24 hours if such staff is covered under section 7456 of this title) in
an administrative work week or more than eight consecutive hours
(or 12 hours if such staff is covered under section 7456 or 7456A
of this title).

(b) VOLUNTARY OVERTIME.—(1) Nursing staff may on a voluntary
basis elect to work hours otherwise prohibited by subsection (a).

(2) The refusal of nursing staff to work hours prohibited by sub-
section (a) shall not be grounds to discriminate (within the meaning
of section 704(a) of the Civil Rights Act of 1964 (42 U.S.C. 2000e—
3(a))) against the staff, dismissal or discharge of the staff, or any
other adverse personnel action against the staff.

(¢) OVERTIME UNDER EMERGENCY CIRCUMSTANCES.—(1) Subject
to paragraph (2), the Secretary may require nursing staff to work
hours otherwise prohibited by subsection (a) if—

(A) the work is a consequence of an emergency that could not
have been reasonably anticipated;

(B) the emergency is non-recurring and is not caused by or
aggravated by the inattention of the Secretary or lack of reason-
able contingency planning by the Secretary;
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(C) the Secretary has exhausted all good faith, reasonable at-
tempts to obtain voluntary workers;

(D) the nurse staff have critical skills and expertise that are
required for the work; and

(E) the work involves work for which the standard of care for
a patient assignment requires continuity of care through com-
pletion of a case, treatment, or procedure.

(2) Nursing staff may not be required to work hours under this
subsection after the requirement for a direct role by the staff in re-
sponding to medical needs resulting from the emergency ends.

(d) NURSING STAFF DEFINED.—In this section, the term ‘nursing
staff’ includes the following;

(1) A registered nurse.

(2) A licensed practical or vocational nurse.

(3) A nurse assistant appointed under this chapter or title 5.

(4) Any other nurse position designated by the Secretary for
purposes of this section.

* * * * * * *

CHAPTER 76. HEALTH PROFESSIONALS EDUCATIONAL
ASSISTANCE PROGRAM

* * & & * * &

Subchapter II. Scholarship Program

& * * % & * *
SEC. 7612. ELIGIBILITY; APPLICATION; AGREEMENT
& * * * & * *
(b)(1) * * *

(2) A qualifying field of education or training for purposes of this
subchapter is education or training leading to employment as an
appointee under paragraph (1) or (3) of section 7401 of this title.
[(under section 7401 of this title) as any of the following:]

[(A) A physician, dentist, podiatrist, optometrist, nurse, phy-
sician assistant, or expanded function dental auxiliary.

[(B) A psychologist described in section 7401(3) of this title
or a certified or registered respiratory therapist, licensed phys-
ical therapist, or licensed practical or vocational nurse.]

* * * * * * *

SEC. 7618. EXPIRATION OF PROGRAM

The Secretary may not furnish scholarships to new participants
in the Scholarship Program after [December 31, 19981 December
31, 2014.

* k & & * k &

Subchapter VII. Education Debt Reduction Program

SEC. 7681. AUTHORITY FOR PROGRAM
(a) IN GENERAL.—
(2) The purpose of the Education Debt Reduction Program is
to assist in the recruitment and retention of qualified health
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care professionals for positions in the Veterans Health Admin-
istration for which recruitment or retention of an adequate
supply of qualified personnel is difficult.
SEC. 7682. ELIGIBILITY
(a) ELIGIBILITY.—An individual is eligible to participate in the
Education Debt Reduction Program if the individual—

(1) is [a recently appointed] an employee in the Veterans
Health Administration serving in a position (as determined by
the Secretary) providing direct-patient care services or services
incident to direct-patient care services for which recruitment or
retention of qualified health-care personnel (as so determined)
is difficult; and

* * & * * * &

[(c) RECENTLY APPOINTED INDIVIDUALS.—For purposes of sub-
section (a), an individual shall be considered to be recently ap-
pointed to a position if the individual has held that position for less
than 6 months.]

* * *k & * * *

PART VI. ACQUISITION AND DISPOSITION OF
PROPERTY

CHAPTER 81. ACQUISITION AND OPERATION OF HOS-
PITAL AND DOMICILIARY FACILITIES; PROCUREMENT
AND SUPPLY; ENHANCED-USE LEASES OF REAL PROP-
ERTY

SUBCHAPTER I. ACQUISITION AND OPERATION OF MEDICAL FACILITIES

Sec.

% * * % % * *
[8107. Operational and construction plans for medical facilities.]
% % # # % % #

SUBCHAPTER III. STATE HOME FACILITIES FOR FURNISHING DOMICILIARY,
NURSING HOME, AND HOSPITAL CARE

* * *k & * * *k

8133A. Tribal organizations.

* * & * * * &
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Subchapter 1. Acquisition and Operation of
Medical Facilities

¥ * % ¥ ¥ * %
[SEC. 8107. OPERATIONAL AND CONSTRUCTION PLANS FOR MEDICAL
FACILITIES

[(a) In order to promote effective planning for the efficient provi-
sion of care to eligible veterans, the Secretary, based on the anal-
ysis and recommendations of the Under Secretary for Health, shall
submit to each committee an annual report regarding long-range
health planning of the Department. The report shall be submitted
each year not later than the date on which the budget for the next
fiscal year is submitted to the Congress under section 1105 of title
31.

[(b) Each report under subsection (a) shall include the following:

[(1) A five-year strategic plan for the provision of care under
chapter 17 of this title to eligible veterans through coordinated
networks of medical facilities operating within prescribed geo-
graphic service-delivery areas, such plan to include provision of
services for the specialized treatment and rehabilitative needs
of disabled veterans (including veterans with spinal cord dys-
function, blindness, amputations, and mental illness) through
distinct programs or facilities of the Department dedicated to
the specialized needs of those veterans.

[(2) A description of how planning for the networks will be
coordinated.

[(c) The Secretary shall submit to each committee not later than
January 31 of each year a report showing the location, space, cost,
and status of each medical facility (1) the construction, alteration,
lease, or other acquisition of which has been approved under sec-
tion 8104(a) of this title, and (2) which was uncompleted as of the
date of the last preceding report made under this subsection.

[(d)(1) The Secretary shall submit to each committee, not later
than January 31 of each year, a report showing the current prior-
ities of the Department for proposed major medical construction
projects. Each such report shall identify the 20 projects, from with-
in all the projects in the Department’s inventory of proposed
projects, that have the highest priority and, for those 20 projects,
the relative priority and rank scoring of each such project and the
projected cost of such project (including the projected operating
costs, including both recurring and nonrecurring costs). The 20
projects shall be compiled, and their relative rankings shall be
shown, by category of project (including the categories of ambula-
tory care projects, nursing home care projects, and such other cat-
egories as the Secretary determines).

[(2) The Secretary shall include in each report, for each project
listed, a description of the specific factors that account for the rel-
ative ranking of that project in relation to other projects within the
same category.

[(3) In a case in which the relative ranking of a proposed project
has changed since the last report under this subsection was sub-
mitted, the Secretary shall also include in the report a description
of the reasons for the change in the ranking, including an expla-
nation of any change in the scoring of the project under the Depart-
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ment’s scoring system for proposed major medical construction
projects.]

* * & * * * &

Subchapter III. State Home Facilities for Furnishing
Domiciliary, Nursing Home, and Hospital Care

* * *k & * * *k

SEC. 8131. DEFINITIONS
% % % % % % %

(56) The term “tribal organization” has the meaning given
such term in section 3765 of this title.

SEC. 8132. DECLARATION OF PURPOSE

The purpose of this subchapter is to assist the several States and
tribal organizations to construct State home facilities (or to acquire
facilities to be used as State home facilities) for furnishing domi-
ciliary or nursing home care to veterans, and to expand, remodel,
or alter existing buildings for furnishing domiciliary, nursing home,
adult day health, or hospital care to veterans in State homes.

SEC. 8133. AUTHORIZATION OF APPROPRIATIONS
% * % % % * %

SEC. 8133A. TRIBAL ORGANIZATIONS

(a) AUTHORITY TO AWARD GRANTS.—The Secretary may award a
grant to a tribal organization under this subchapter in order to
carry out the purposes of this subchapter.

(b) MANNER AND CONDITION OF GRANT AWARDS.—(1) Grants to
tribal organizations under this section shall be awarded in the same
manner, and under the same conditions, as grants awarded to the
several States under the provisions of this subchapter, subject to
such exceptions as the Secretary shall prescribe for purposes of this
subchapter to take into account the unique circumstances of tribal
organizations.

(2) For purposes of according priority under subsection (c)(2) of
section 8135 of this title to an application submitted under sub-
section (a) of such section, an application submitted under such sub-
section (a) by a tribal organization of a State that has previously
applied for award of a grant under this subchapter for construction
or acquisition of a State nursing home shall be considered under
subparagraph (C) of such subsection (c)(2) an application from a
tribal organization that has previously applied for such a grant.

* * * & * * *

SEC. 8138. TREATMENT OF CERTAIN HEALTH FACILITIES AS STATE
HOMES
% % % % % % %
(@) * * *

(e)(1) A health facility (or certain beds in a health facility) of a
tribal organization is treatable as a State home under subsection (a)
in accordance with the provisions of that subsection.

(2) Except as provided in paragraph (3), the provisions of this sec-
tion shall apply to a health facility (or certain beds in such facility)
treated as a State home under subsection (a) by reason of this sub-
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section to the same extent as health facilities (or beds) treated as a
State home under subsection (a).

(3) Subsection (f) shall not apply to the treatment of health facili-
ties (or certain beds in such facilities) of tribal organizations as a
State home under subsection (a).

() L(e)] The Secretary may not treat any new health facilities (or
any new certain beds in a health facility) as a State home under
subsection (a) after September 30, 2009.

* * * * * * *

PERSIAN GULF WAR VETERANS’
HEALTH STATUS ACT

(Public Law 102-585; 106 Stat. 4943; 38 U.S.C. 527 Note)

* * k & * * *k

TITLE VII. PERSIAN GULF WAR VETERANS’ HEALTH
STATUS

* * * * * * *

SEC. 707. COORDINATION OF HEALTH-RELATED GOVERNMENT ACTIVI-
TIES ON THE PERSIAN GULF WAR
* * * * * * *
(c) REPORTS.—

(1) [Not later than March 1 of each yearl Not later than
July 1, 2010, and July 1 of each of the five following years, the
head of the department or agency designated under subsection
(a) shall submit to the Committees on Veterans’ Affairs of the
Senate and House of Representatives a report on—

(A) the status and results of all such research activities
undertaken by the executive branch during the previous

year; and
(B) research priorities identified during that year.
% * *k k % * *k
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