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[Page 99]

K.L. Lewis
was some -- my impression was that most people
thought that the severity of the reaction meant
that they firmly believed it was systemic risk.

Q. So on the 22nd the board gives the

go-ahead to continue with the Merrill Lynch

transaction.
A. Yes.
Q. Can you describe what happens between

the 22nd and the end of the year in terms of that
process?
MR. LIMAN: You just said the board

decides to go ahead with the transaction. I

just want to make sure about what the board

decided.

THE WITNESS: Yes. Not to exercise the

MAC and pursue it.

Q. Go forward with the deal as scheduled on
the 22nd. And between the 22nd and the end of the
year, if you can take me through what happened at
that point.

A, Still a lot of intensify with Joe and
others about the amounts and the forms of the TARP
money and the wrap, so just a lot of that. Then,

as I mentioned, I had -- I don't know if many, it

SR
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[Page 151]
K.L. Lewis

couple of months. That would have led to
considerable uncertainty.” Do you see that?

MR. LIMAN: And it goes on "it could
well have cost more than the repricing would
have saved."

MR. MARKOWITZ: Yes.

Q. And in answering this question, did you
consider whether you should glso put in the
response about Mr. Paulson's communication to you
that if you did invoke the MAC he would replace the
management and the board?

A. No. Because that was not the reason
that we went ahead with the deal. As I said, the
threat wasn't as meaningful to us or to me and the
board as the severity of it. Meaning, that if they
felt that strongly, that that should be a strong
consideration for us to take into account.

Q. So the communication that Mr. Paulson
made was, in fact, the turning point for you in
terms of your decision-making?

A, The seriousness of the statement more
than the threat itself.

MR. LIMAN: What do you mean by "the

seriousness of the statement"?

g e
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[Page 152]

K.L. Lewis
THE WITNESS: The fact that somebody
would say that to the CEO of Bank of America
at a time that it was in good standing just
showed to me that they had a deep belief that
we should not call the MAC.

MR. LAWSKY: I'm going to jump back to

the bonuses again. If Merrill Lynch had
waited and not paid the bonuses out early,
could you tell us how that would have worked?
Would it have been Bank of America's Comp
committee, and, let's say, in January it
would have paid out those bonuses?

THE WITNESS: Legally, I don't know. I
would presume. I don't know what legal
rights you would have to override what was +
done by a public company's compensation
committee.

MR. LAWSKY: You testified earlier, I
believe, that Steele Alphin and Andrea Smith
were urging Thain to wait on awarding bonuses
till the new year.

THE WITNESS: Right.

MR. LAWSKY: Had they done that -- so noi

Comp Committee action by Merrill, is it your

e e e e L e T e e
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Subject The ChairMan

Just had a long talk with Ben. Says they think the MAC threat is irrelevant because its not credible. Also
intends to make it even more clear that if they play that card and then need assistance, management is
gone. (Forgot to tell him KL is near retirement.) Hopes a Citi-like deal can be done w/o us taking 3rd loss,
but if we got away w/ the gov just backstopping $74 that would be cheap given the size of the companies.
He'd be surprisad if that's all it takes though.

BOG-BAC-ML-COGR-00020



MINUTES' OF SPECIAL MEETING OF BOARD OF DIRECTORS
OF
BANK OF AMERICA CORPORATION

. ‘Degember-g2, 2068

Pursuant to due nofiee, a.special mepling of this Boad, bf Ditsdiors of Bakk of
Ameiica. Corporatisn (he “Corporation”) was. held by iélephong &t4:00 pi. EST on Morday,,
e Decelfibf 22, 2008, |

Thi folloving Dhiecters: were praserii anstumlimg ar-qﬂorum. Messys, Wl)llam-
i Barset, Ifl, Frank F. Biaitible, St., Jphs T. Colﬁns., taryL. Countryman, Tommy-R. Franks,
Ghariss k. Gifford, Kenngta D. Lewls,rWalter E. Massey, Thontaz.).fay, Fromas M. Ryan, O. :
2 Termplé Slosn I, RObeR L, Tilriap, and Mmes WenlonsE; Lozano, Meredith R, Spangler and
! Jackis M. Werd.

Alsgr plesenl wem: Missis, J Biegle Ahhin, Kelth' T Baiks; Gregory L. url,
Buice Hamtnepids. L F: Moles; Bratt T. Mayfiban, dos. k. Pdoes Richerd i ‘Struthers, and
Mmes. Ay "Wapds Brrkley, Bares 4, Descer Abrie, My Fheeane. and Afioe: A, Herald,

" pificers.efihe-Corporatlith,

iir, Lewis ehalred tHe' meefirig =nd M8, Herald kept the minutes,

Mr, Lewls mioted tgt roll call had feen: takert, MY, Lewiy statsd that he:hed
spoken. toxmest of the Direslors by, Yelephione earlier i the day Jfogardingthe; Bvents of the,
pregeding weekend. )

M. Lewis stated the pumese-of.the special.meeting e finsire  that the Boerd is
in epcord Wik maragementl’s regomEenRdation v complete \he acquigition of Mekill Lyheh &
Ca,, INg.. I?Merrlﬂ i-ynch*) as sgheduled. on Jarueny: 1, 2509, Pyisyellt th thg terms 21 that.
ceﬂatm.i—\greement and Flan of Merger (Merger Agreement’), dated  Sepleriber 15, 2008, after
due-gonsideration of the undertak;ﬁ,qs.aﬁd sadmonitions of the federaiegulators.
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Mr. Lewis reporied that a series of calls had ocgurred béwween management of

the Corporafion and federal regulaiers as well as individual calls with Mr. Paulseri, Secrétary of
' \he Treasury (“Tressury”) and Mr. Bemavke, Chairman:of the Board.of Governors pf the Federsl
' Reserve (Fed"), Re: regorted the key. points of 4 calls fo He: () fist, ard foremost, the
Treasugy end Fed ars unifisd: In th&if view, that e faflisre of the Corporalion fo ‘complete the
acquisition of, Merill Lynch would resiil T systeinlc: fisk: £ ‘the: finghcial-servipes systeiw’ in_
Avnerica and -would have adversg conSeqleripes: fof the' Compration;. (i) seondd, the Treasury
ang’ Fest slated sirangly that visre: fie Corppie®in fo. inoke: ha. ‘maféiisl Hdverse, chidngé
1 (_‘_MAG'a clause In the melger agreement‘wﬁh, Wil gl and Fail to £lGke (e Winsaction, the.
' Tweasury and ‘Fed would Temoys the Boéra:! and mﬁﬁag_emen; of lhe qu:pratioh‘ {in lhqu.dhe

captta] and lo prutqcnhe cquraqcm ég‘annst ‘d\q aﬁv¢rs¢1mpact uf bertai{rMamn L*ynqh asse.ts’

t and: “tiv):foiith, the. Fed-and Tregsyry-£lated that the investment and.rsssat Prolecbnn promised

’ rould, pt B provide;of completed; by, fhie sehedulgd cfosing dats of. “the merger, January 1,
2008; il the Tetges-should dloseras.sohedulediand that the Corporation can rety-on the Fed
atji] Treasury 1o-coppléle .and-defiver the! promilsed support by January- 26, 2009, the date
sehenled for the reledss of earnings.by- the Cirporatian:

M: Lewis reltersted; i5ak e, had: discussest i defil the gnisubof the, previous
nanversations with. federal regulators; with ‘fhe: Hoarsk. Fre reporied) ifmi i addition to: the
previously'described conversailbns he'had spaken.agafh with Bir, Bermanke-whp stated that he,
Mr.. Bemanka has spbken 1o other federal regulators, including the Office of the Gomptroller of
the Gurrengy ("0CCY’ and the FOIC, and has confirmed’ that the DCG, FDIC, the ‘cyrmrent ‘and '
'incoming Treasury- oﬁlclals and' the Tngoming, economic leam &F the néW adnéimstraﬂen aire
::lqiermed qt the; aomnﬁlmﬁnt lo tha cofpmatjom By theFeﬂ and, Treaspry aru,'i At alt Gapour With'

managenent rec.qmmc.ahded thaf thé:. Qﬁtbqratésih nsrt %xﬁ.wtse 113% "544?.@ ¢'ﬂ!’-§€ !.J'“"*t th‘Es ‘

Merger Agreemealwith Merrhl Lyhgtiand ‘that thie. Gaiporation procesd and tlose the Mesill -
Lyneh acqisitiqn.on January 1, 2008, A3 crginaly-cemtemplated, The¢ Board distussed witf o

Kr, Noyrihan

REDACTED I
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Mr. Lewls gtated fiirther that ffie Corporation will «proceed"dillige"'rin with the work
required te dotument the commitment from the Fed, Tregsury and others to faclitale an
-announcement of the' commitment in conjunction with the Corporation's earnings release on
January:20,:2009:,

Mr. Levis' Fgstated that management's | rEcommendaﬁdnis’-bﬁsed on'the following
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agquisitign B Menil Lynohy on: the verbal spnmitient: of the Feld -, Treasury-to have. &
trarisactivrrGvidering:tiie-Fed, ‘an& Fréasury’y committed asslstance iexistange:no’later-tharl

* Janjary. 20; 2009t seheduled-dste of the. ©orperalion's eamings. telease; and Mr Lewis*
qomfnrt‘wlth theassurances which have been made.by-the: Fed-ard Treasury and clarflication
that funds iunder e TARP' program are avallablefor distibution-to the Carporation to fulfill the
cornalitroentof ibe. Treasury: -drd, Fed.,
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removedhy tha federplsegulators JEthe:Gorpordtion-were tcreacerclsa the:NAG clayse and-fail to
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After discussion, the Board reguested that managenieril oblai furthier,
cladfication of certain polentjal terms, conditipris: and assyrances regerding the; gommicent
from:he federal regulators:
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From:
To: rah P Baijl

Subject Re: status
Date: 12/21/2008 10:03 AM
Encrypted

Thanks. I think the threat to use the MAC is a bargaining chip,.and we do not see it
as a very likely scenario at all. Nevertheless, we need some analysis of that
scenario so that we can explain to BAC with some confidence why we think it would
be a foolish move and why the regulators will not condone it.

My current thinking is that we should have a regulator call without treasury
(including though occ and fdic) to work out our joint position. We then need a
second call, perhaps with fewer staff than the first, to discuss the findings and
implications with Treasury. That all has to happen today, so anything we can do to
move the regulators call up a bit would probably be helpful. Depending on how that
goes, it might be principals only calling Lewis tonight or tomorrow morning.

I talked to Lacker yesterday but have not spoken to Lewis since the call on Friday.

BOG-BAC-ML-COGR-00019



From: Tim P Clak

To: Adam Ashaalt,

Ce: Arthur Asgula; Brian Peters; Christapher Calabia; Danlet Sullivap: Dennis Herbsl; Jaoe Majesid; Kevin Coffes;
Kexin Stiroh: Mprgap Bushey; Willlam Rutledge

Subject: Re: Revised Qverview section for 1:00 discussion

Date: 12/21/2008 12:24 PM

My thoughts were more along the lines of possible market disruption when becomes
public that they pult out and impact on bac funding and otherwise. But definitely
get your point. Thanks

--Sent from my BlackBerry Wireless Handheld
¥ Adam Ashcraft

----- Original Message -----

From: Adam Ashcraft

Sent: 12/21/2008 12:21 PM EST

Te: Tim Clark

Ce: Arthur Angulo; Brian Peters; Christopher Calabia:; Daniel Sullivan;
Dennis Herbst; Jane Majeski; Kevin Coffey; Kevin Stiroh; Morgan Bushey;
William Rutledge

Subject: Re: Revised Overview section for 1:00 discussion

A collapse of the merger will have dire consequences for Merrill Lynch,
and wilt likely have a severe adverse affect on Bank of America as well.

I would suggest the points here are a little over the top.

A collapse of the merger will have dire consequences for Merrill Lynch,
and could have a severe adverse affect on Bank of America as well.

I think equally possible that the market looks at Merril's 2008 q4
number and sees BOA making a smart move by walking away from a
Black Hole into which large amounts of time, effort, and money would
have been going. In other words, it is not clear that the market
reaction to BOA is so clearly negative. It might be, but a littte more
balance here might be worthwhile.

You might add the bullet

It is possible that the market looks at Merril's 2008 g4 eamings release
and sees BOA making a smart move by walking away from a black
hole into which large amounts of time, effort, and money would have
been going, potentially overwhelming the firm and inviting further
dilution through future capital injections

ABA

Adam B. Ashcraft
Financial Intermediation Function
Federal Reserve Bank of New York
phone
fax
cell

B-CPP003075
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Jennifer Bums/ To Mac Alfriend , Jeffrey

12/23/2008 06:06 PM = Lacker/

bee
Subject Re: Color from the Chairman[Z)

Yep - 1 don't think they were ever really trying to shake anyone down We paint a bad picture of them - they are
really difficult and often unlikable- but I think they have seen what has happened with other firms that have made
bad acquisitioas and they are worried Me too!

Jennifer Bums
Federal Reserve Bank of Richmond

":!,‘J:
J Lecker

efirey TO pac. Alfriend Jennifer.Bumns
At "~ x
12/23/2008 05:34 FM 4 Subject Color from the Chairmen
se oyt BN

Spoke with him and he confirmed KL's appeal for a letter committing to future suppont, which was denied.
Hie sense is that KL is just generaily anxious about the merger, not trying to shake anyone down.

BOG-BAC-ML-COGR- 000128



From: Kevin Sttrofy

To: Anthur Apgulo; Brian Peters; Jamie McAndrews; Thomas Baxter
Ce: Til Schueqmann

Subject Re: BAC - Some thoughts...

Oate: 12/28/2008 12:28 PM

Hi -

Here are some thoughts:
- How confident are we that we have until 1/20? Given the increase in MER losses
and difference from expectations, there might be pressure for a pre-announcement
to investors and analysts. Has this been discussed and ruled out by the companies?
- The concern about drawing attention to BAC is fair, but the upside is for the USG
to be ahead of the curve and not appear so reactive. This ultimately depends on
.Mﬁdent we are in the loss estimates. If confidence is high, I think the benefit
of acting early dominates. I havn't looked at analyst expectations lately, so I don't
know if it is credible to say it is just MER's problem. We can check tomorrow what
consensus estimates are.
-1 can add the TCE/RWMA calculations to what I did last week. We should talk
about the right target and how we want to model the asset rollforward.
- I think that any early intervention needs to be consistent in form with a broader
policy to follow, including nonprice constraints like compensation or loan
modifications. This puts a bit more pressure on getting the big picture in place.
There may be more discretion in details on how the deal is priced, which assets are
included, etc., but it would look odd and ad hoc if the structure was fundamentally

different.

Kevin

BOG-BAC-ML-COGR000217



Vv Arthur Angulo/

Arthur
Angulo, To Thomas Baxter. ~Jovce Hansen"
12/22/2008 07:00 AM el pifiiom Rutiedas + Brian

Subject MER-BAC

Yesterday, Ken Lewis gave separate assurances to Sec Paulson and
Chm. Bemanke that BAC will consummate the acquisition of MER as
planned on 1/1/09. HMP and BSB will speak together with Lewis
today, and they will express their commitment to work with BAC to
come up with the "right response" to BAC's situation. The timeframe
for doing so is before 1/20/09, which is when BAC is tentatively
scheduled to publicly reiease its 4Q 2008 earnings.

T'll provide a more fulsome recap at today's 8:45 am briefing and/or in
a separate e-mail, but I want to request legal support on one issue and
give you a heads-up on another.

1) A critical issue is that, to the extent MER believes it needs to file an
8-K, it should do so as close as possible to BAC's 8-K filing as opposed
to doing so in early January. An early January filing by MER that
announces significantly higher losses than the market is expecting
could put BAC under pressure in advance of its own filing and would

B-CPP008871
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not allow sufficient time for the Federal Reserve, UST and FDIC to
consider alternatives, reach agreement and design/implement a
package of industry wide (preferably) or BAC-specific actions.

I plan to call MER’s CFO this moming. T'll ask about:

MER’s curtent estimate of 4Q loss v market expectations, and
whether and when MER’s intends to file an 8-K. If I get a sense that
MER is leaning toward an early January filing, I'll try to steer him
toward a later filing.

If I get a sense that MER is committed to an early January filing, Il
ask for a follow-up discussion with appropriate securities counsel at
MER to gain a better sense as to the amount of flexibility MER has in
this regard. This is where it would be helpful (and necessary!) to have
one of our attorneys participate. I'll let you know if a second call is
necessary...

2) On a principals call last night, various alternatives were discussed in
broad terms. While no specific proposals were put forth or agreed on
w.r.t. BAC, HMP gravitated toward a “Citi-type” guarantee arrangement
over an aggregator bank concept espoused by Sheila Bair. With
respect to BAC, he even threw out a figure of $200B-$300B of ring-
fenced assets (so we're wondering what he has conveyed to Lewis).
This is not a "today" issue, but we'll need to stay close to this to
highlight the problems with using Citi as an exact template in other
situations. The good news is that BSB isn't as enamored as HMP is
with the Citi structure.

B-CPP008872
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* From: Cotty, Neil <neil cotty@bankofamerica.com>

Sent: Monday, December 22, 2008 8:47 PM (GMT) -

To: Hayward, Christopher (Finance Director) <timstephesshaymaad@aabenss

Bee: Hayward, Christopher (Finance Director) <ubsymeni@uskasmiss,

Subject: Re: Fed

Tks

— Original Message —-- . ' .
From: Hayward, Christopher (Finance Director) m i
To: Cotty, Neil

Sent: Mon Dec 22 14:37:37 2008
Subject: FW: Fed

FY1. Can give you more color if needed. |

-—-Original Message—— i
From: Chai, Nelson (CFO)

Sent: Monday, December 22, 2008 11:42 AM
To: Thain, John (Chairman and CEO)

Cc: Hayward, Christopher (Finance Director)
Subject: Fed

Had a call with art angelo at fed, had a quick discussion on where we

are quarter to date. His hope is that there is no disclogure prior to

BOA quarterly announcement. We told him this was the current plan. He

asked this course changes and we planned on issuing an 8l on mer stand -
alone to alert him,

He is just planning the year end for him and his team.

This message w/attachments (message) may be privileged, confidential or proprietary, and if you are not an intended !
recipient, please notify the sender, do nat use or share it and delete it. Unless specifically indicated, this ntessage is notan i
offer to sell or a solicitation of any investment products or other financial product or service, an official confirmation of any |
transaction, or an official statement of Merrill Lynch. Subject to applicable law, Mermll Lynch may monitor, review and !
retain e-communications (EC) traveling through its networks/systems. The laws of the country of each sender/recipient may
impact the handling of BC, and EC may be archived, supervised and produced in countries other than the country in which
you are located. This message cannot be guaranteed to be secure or error-free. This message is subject to terms available at
;hc fol[uwing Tink: http:/fprwwr.m).com/e-communications, terms/. By messaging with Merill Lynch you consent to the

oregoing.

Confidential Treatment Requested HOC-DPS-00002097



From: Scoft Alvarez

To: Ahur Apgule

Cex Convann Stefansson; Oebarah P Baley
Subject: Re: SEC

Date: 011172005 06:56 PM

1 have not discussed this with the SEC. BAC has complained that semeone did talk
to the SEC, with the result that the SEC called late last week to say they heard BAC
was negotiation a Citi type deal with the USG and to ask BAC to explain the
unexpectedly high losses at ML. That said, it sounds like Erik already knows
something about what is going on. So I agree you should give him the broad and
tentative outlines. I would also let him know that we think this is a matter of
systemic importance and that BAC is very sensitive about this. Erik has been very
helpful in the past with SEC enforcement and very discrete about sharing supervisory

info we give him.

Scott
¥ Arthur Angulo/NY/FRS@FRS
Arthur
Angulo/NY/FRS@FRS To  Scoft Alvarez/BOARD/FRS@BOARD, Deborah P
Bailey/BOARD/FRS@BOARD, Coryann
Stefansson/BOARD/FRS@BOARD
01/11/2009 06:35 PM "
Subject SEC

Have we conveyed anything to the SEC re the BAC situation? I rec'd
an e-mail and follow up VM from Erik Sirri on Friday evening - he will
be at the FRBNY tomorrow attending the regulators meeting re the
CDS CCPs, and he wants to duck out to see me...Based on his VM, he
knows something is up...I intend to give him the broad outlines, but
before doing so I wanted to check to how much (if anything) has been
shared with the SEC...Thx.

BOG-BAC-ML-COGR000254



From: Jennifer Burns

To: Brian Peters: Tim P Clark; Mac Alfriend
ce: Athur Anguip

Subject: Re: 5:30 call

Date: 12/19/2008 05:28 PM

Agreed. Also not the MAC discusslon.

Jennifer Burns
Federal Reserve Bank of Richmond

¥ Brian Peters
----- Original Message -----

From: Brian Peters
Sent: 12/19/2008 05:21 PM EST
To: Tim Clark; Jennifer Burns; Mac Alfriend
Co: Arthur Angulo/NY/FRS@NY
Subject: 5:30 call
Given the presence of the OCC on the call, I think we should not

discuss or reference the call with Ken Lewis and Paulson.

BOG-MAC-ML-COGR000308



From: Timothly Geithper

To: Timothy F. Gefthner
Subjects

Date: 12/20/2008 08:02 AM
HMP

Stuart Levy. Treated like a principal. POTUS E designation/assurance.
BofA/ML. Can't MAC. Have to close. Maybe more time than 1/1.

T i A A

BOG-MAC-ML-COGR000309



From: Kevin Warsh

To: Timethy Geithner
Subject: Re:
Date: 12/20£2008 10:28 AM

aring standalone and pro forma Ffinancialg to shaze with ben don m

Your troops are prep me for
tomorrow afteracon. Will also meed to come to view on expacted market reaction to dltferam: types

of deal announcememats.
Bigger issue is Treas -- who is uodermanned and less than czisp in their views.

--Sent from my BlackBerry Wireless Handheld

----- Original Massage —
From: Timothy.Geithne

Sent: 12/20/2098 08: 02 AM EST
To: Kevin Warsh

Are you all over BoA/ML and are you getting what you need from the troops?

BOG-MAC-ML-COGR000310
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Jennifer Burms, To "Andrew Foster” Dianne

12/04/2008 02:10 PM Dobbeck/ .
cc Lisa A White/ Brian Peters

Arthur Angulo/
bee

Subject Re: BoA ML merger (Inquiry From UK FSAR

Hello Andrew -

Apologies on the delayed response to your earlier e-mail. We have had recent discussions
with BAC and ML management who contend that they have the required shareholder
support and are confident that the transaction will be approved with tomorrow vote, If
approval is withheld, ML would continue to have access to the various facilities and
programs currently in place in the US. Additionally, it is reasonable to expect that ML would
be provided support necessary to preclude significant systemic disruption. Finally, FRBNY
staff remain involved with ML and are positioned to ensure information flows necessary to

support this.

I hope that this provides a satisfactory response to your inquiry. Please let us know if you
have additional questions. Thank you.

Jennifer

Jennifer Burns
Federal Reserve Bank of Richmond

BOG-BAC-ML-COGR- 000116



From: Arthur Anguia

To: Wikiam Rutiedae; Debarah P Bailev; Brian Peters; Tim P Clark; Corvann Stefansson
Bec: Arthur Angulp

Subject: Liquidity Provision

Date: 12/21/2008 12:96 PM

Attachments: Emerency Liquidtv.doc

Attached (and reproduced below for BB reading) is a one-pager re emergency
liquidity provision to MER should BAC walk away.

In the event that BAC were to abruptly announce that it does not intend to consummate its
acquisition of MER on January 1, 2009, MER would face an immediate run. Emergency
liquidity provision actions that could be taken to provide some time for the sale/disposition of
MER businesses and assets include the following:

Reverse decision to scale back MER’s planned reduction of PDCF usage {e.g.,
removal of BlackRock shares ($5B) and munis/whole loans ($4.2B)].

Expand PDCF eligibility (e.g., swap receivables a la MS contingency)
Expand borrowing capacity under Federal Reserves Commercial Paper Funding
Facility
gL s
Expand borrowing capacity under FDIC’s Temporary Liquidity Guarantee Program
Emergency conversion to BHC (a la GS and MS), followed by:
Max Discount Window borrowing from MLBUSA (ILC) — need to determine
available DW collateral.
Large 23A waiver to allow loan from MLBUSA to parent company

A 13(3) loan secured by otherwise encumbered assets. ..or subsidiaries (a la AIG)

B-CPP002048
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Contingency Actions re MER Should BAC Refuse to Consummate Acquisition

In the event that BAC were to abruptly announce that it does not intend to consummate
its acquisition of MER on January 1, 2009, MER would face an immediate run.
Emergency liquidity provision actions that could be taken to provide some time for the
sale/disposition of MER businesses and assets include the following:

1) Reverse decision to scale back MER’s planned reduction of PDCF usage [e.g.,
removal of BlackRock shares ($5B) and munis/whole loans ($4.2B)].

2) Expand PDCF eligibility (e.g., swap receivables a la MS contingency)

3) Expand borrowing capacity under Federal Reserves Commercial Paper Funding
Facility

4) Expand borrowing capacity under FDIC’s Temporary Liquidity Guarantee
Program

5) Emergency conversion to BHC (a la GS and MS), followed by:
a. Max Discount Window borrowing from MLBUSA (ILC) —need to
determine available DW collateral.

b. Large 23A waiver to allow loan from MLBUSA to parent company

6) A 13(3) loan secured by otherwise encumbered assets. . .or subsidiaries (a la AIG)

B-CPP003049
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¥ Deborah P Bailey/BOARD/FRS

De_borah P

Bailey/BOARD/FRS To  Scott Alvarez/BOARD/FRS@BOARD, William B
English/BOARD/FRS@BOARD, Coryann
Stefansson/BOARD/FRS@BOARD, Mark

01/14/2009 10:40 PM VanDerWeide/BOARD/FRS@BOARD

cc
Subject Re: Draft BAC Memo

I can follow up with Cory but not quick sure of the purpose of the
OCC's note which is a scaled down version of what Cory and others in
the Fed have drafted from the Fed. I assume that if the FDIC does not
join on this transaction the Fed and the OCC can proceed without
them? At the end of the day, I would assume that the Fed and the
Treasury can do this transaction without the FDIC if needed. Based on
my experience with the FDIC, they are much more likely to make a
decision after the evidence of instability actually exist. I think Cory has
been doing a great job with the FDIC and making progress with them
to understand the validity of the issues and the need for a systemic
risk. Not sure she has fully convinced them yet but has made
significant progress.

Question: Does Treasury now think that there is not an urgent need?

Sent from the Blackberry of Deborah Bailey
¥ Scott Alvarez

----- Original Message -----
From: Scott Alvarez
Sent: 01/14/2009 08:47 PM EST
To: William English; Deborah Bailey; Coryann Stefansson;

Mark VanDerWeide
Subject: Fw: Draft BAC Memo

Treasury asked for a memo explaining why we have to go so quickly
on this deal in the event that the FDIC doesn't join and we don't make
a systemic risk determination.

Treasury asked that it come from the Fed and OCC jointly. OCC took a
crack at it based on our systemic risk memo.

Any thoughts?
Thanks!
Scott

"Williams, Julie"

BOG-MAC-ML-COGR000324



From: "Bair, Sheila C."
Sent: 01/14/2009 08:43 PM EST

To, Chairman's Emall Redacted

Subject: What we could do -- maybe

Dear Ben,

Strong discomfort with this deal at the FDIC, for all of the reasons you and | have discussed. Also, |
understand from staff that the size and composition of the pool is still somewhat up in the air, so it is
difficult for us to evaluate the adequacy of BoA's 10 billion deductible. Here is the best | think we can
do. The FDIC will take 25% of the USG 10 billion loss share, which corresponds with the percentage
of the ringfenced assets coming out of the insured entities. We will do the loss share with Treasury,
pro-rata (taking 25 cents to their 75 cents for each dollar of loss) and similarly share pro rata with the
preferred shares and warrants issued by BofA as premia. We will also amend the TLGP program to
facilitate BofA doing a guaranteed covered bond deal, while announcing that we will entertain
applications from other TLGP participants to do the same. We will work in good faith with you,
Treasury, BofA and PIMCO to determine the appropriate deductible.

Let me know if you think this will work. My board does not want to do this, and | don't think | can
convince them to take losses beyond the proportion of assets coming out of the depasitory institutions.

Sheila

PS Reading the term sheet, | think the FRB has ably covered itself on the tail risk. You guys are
tough!

This message was secured by ZixCorp(®),

BOG-BAC-ML-COGR000256



From: Scott Alvarez

To: Donald L Kohn

Ce: Kevin Warsh
Subject: Re: Fw: Bofa

Date: 12/29/2008 07:22 PM

I spoke with the Chairman a bit this afternoon about his proposal. His idea is more
high-level than the write-up suggests, and some aspects (like the interest rate and
the accounting requirements) are either already set or are based on features that
can't be changed. I haven't quite figured out how to make the main suggestion
work and still need to work it through with Brian.

Scott
¥ Donald 1 Kohn/BOARD/FRS
Donald L
Kohn/BOARD/FRS To Kevin Warsh/BOARD/FRS@BOARD

cc  Scott Alvarez/BOARD/FRS@Board
12/29/2008 07:18 PM Subject Re: Fw: BofA

L

got to admit i didn't really grasp his suggestion, though the motivation could be
troublesome. A lot of what's under discussion, including aggeegator bank or Citi like
wrap would involve at least the potnetial for FR balance sheet in size.

Y Kevin Warsh/BOARD/FRS

Kevin
Warsh/BOARD/FRS To  Scott Alvarez/BOARD/FRS@BOARD

cc Donald L Kohn/BOARD/FRS@BOARD
12/29/2008 02:56 PM Subject  Fw: BofA

scott

are you running traps with dudley and madigan on chairman idea?
thx

kevin

BOG-MAC-ML-COGR000315



Frem: Baq Peteny

To: Walam Auikerie; Terence Checed; AghucAaguln, Witian Dudley: Chostine Cauciuog
Subject: Fw: Summing up C, BACs 2arnings, insutficient bank equity
Date: Q1/17/2009 09;51 AM

What is that popular phrase of late, "the Tipping Point?"
-=-- Forwarded by Brian Peters/NY/FRS on 01/17/2009 09:50 AM ~----

Patricia Mosser/NY/FRS
To Brian Peters/NY/FRS
«

01/16/2009 10:42 PM L
{ Subject  Fw: Summing up C, BAC's earnings, insufficient bank equity

And there you have it. Nationalization here we come.  Let me know what time tomorrow. (I'm hoping to call in rather than
show up, if possible).

Patricia C. Mosser, FRB-NY

Sent from my BlackBerry Handhelid.

¥ Michael Holscher

----- Original Message -----
From: Michael Holscher
Sent: 01/16/2009 07:31 PM EST
Ta: NY MKT INTEL; William Dudlay: Meg McConnell; Adam Ashcraft; Kevin Stiroh
Subject: Summing up C, BAC's earnings, insufficient bank equity
This comment from GS notes sums up today's releases fram C and BAC, and why same of us could have had

(will have?) 3 rough weekend:
{1} BAC standalone was pretty bad, but not horrendous..

{2) Merrill was much, much worse than expected - Merrill lost §15 bn, 3X
woxse than last quarter, To put $15 bn after-tax in perspective, 60% of the
conmon equity base of the company was lost in one quarter.

{3} As a result, Bank of America’s pro forma capital position became very
thin {2,6% tangible common post Merrill).

More broadly, BAC's loss coupled with Citigroup's loss {announced this morning) brings the banking
system ta an uncomfortable intersection of size and leverage: the two largast balance sheets .
accounting for roughly 40% of the industry's assets are also the tvo most levered from a tangible
commen aquity perspective (BAC at 2.6%, Caitigroup below 2%).

Michael Holscher
Markets Group, Federal Reserve Bank of New Yark

Note: All numbers may also be dialed with the 646 area code.
----- Forwarded by Michael Hotscher/NY/FRS on 01/16/2009 07:24 PM -----

BOG-MAC-ML-COGR000327



12-31-08

Bernake

He was expecting my call.
Said he wanted to reiterate what he had said previously that we
had joint interests in having the market perceive the solution as a
positive one and goal was to have our stock price go up and that

. we continued to be perceived as a strong company. They were
committed and were working hard to find the right solution.

Wanted the solution to be constructive and not punitive,
Wanted this to be seen as helping out with Merrill and
issuing a vote of confidence in BAC,

Again said we are strongly committed to this being
perceived as a positive for BAC. “We will not leave you n
the lurch.”

Geithner, Sommers and Paulson up to date. Geithner
would like to see what is done as a template for the
industry. Bernake said clearly we are going to be dealing
with systemic issues over the next few months.

Said we view you as a strong company that has acted very
appropriately throughout very difficult circumstances.
Said you can assure your board that our interests are
aligned.

Wished me Happy New Year.

Confidential Treatment Requested

HOC-DPS-00002127



He did mention that if there were more efficient ways to get the same protection, the wrap model is somewhat
Inefficient from your standpoint as it chews up your liquidity capacity. Again, | think the message was try and be
creative in reaching the objectives in the most efficient manner.

Lastly, we've heard it loud and clear that the agendes feel calling a MAC would be systemically unsafe and unsound to
the system as wefl as Bank of America. In response to Ken's question on how we should respond to questions about the
MAC, he said we could say our regulators and the Treasury strongly stated that to call a MAC would not be in our best
interest.

1'It have my team continue to get our thoughts together but wanted to make sure we are consistent and see when you
wanted to connect. !l be In the office tomorrow moming (Tuesday). FY1, while not confirmed, | assume the Treasury
contact will be Jeremiah. N

| think you have it but my contact info is:

=_ — office
|'<

1 home - personal #

REDACTED
l-” . _ =~

It's easiest to reach me by just sending me a blackberry message. Hope youare having as much fun as | am. Take care.

—home —work #

ilp

Confidential Treatment Requested HOC-DPS-00002121



From H
* Sent Monl Ka;.toannm ar 22, 2008 10 05 PM (GW

B S,
Subject Ra Pryilegzd an [ oarg of Directors

Not & surpuse fo ma  thanks for shanng .

Ina ’masatgu Yated 12/22/2008 4 58,05 P.M. Eastem Slendard Tivie, Ken D Lewis@bankofamerniua com
vintes

1jue! tolked with Henk Paulson He salf thal there was no way the Federal Reserve and the Treasury could
send us a leller of any substance wilhoul-pubho disclosurs which, of course, we do ol want

Kan N

———

Orfa sile kesps you onnecled (o all your emall ACL Mail, Gmznl, snd Yahao Mal The NEW AOL xam,

’
.

Confidential Treatment Requested HOC-DPS-00002128



From Ryzn, Tom} *RaREnEhEnmmas
Beni Monday, Decsmber 22, 2008 10 20 PM (GMT)

To lews Keii D i
Buhjes RE Pruileged and Cenfidential 1o Bosrd of Direciors

* lhought 50

—

From Levés, Ken D jmail

Senl Monday, December 22, 2008 4 68 FM .

To Bamak Bill, Bramble, Frank, Collins, John, Collins, John, Counliyman, Bary, Franks, Tommy, Gifford,
Chad, annu.'umﬂnn, Missey, Waller, May, Tom, hlchall, Pal, Ryan, Tom M Soan, Temple, Bpanpler,
Meredith, Tilmtin, Bob, Ward, Jacke " ¥

Cu Ganipe, Litds, Giafk, Dayna, Fennelly, Dana, Hemond, Tony M, Hioly Joyes, Hull, P am, McDonough,
Jedrt, Boalas, Shepherd, Palnca, Sulivan, Gracsanh, Wardlaw, Barura

Bubjeci Privieged and Confidgniial |o Board of Direclors

1just talked with Hank Pavison He gald that thare was no way fie Federal Reséve and the Treasury could
sand us @ letlsy ol Any substance withoul public disciosura which, of courss, we g0 nol want

Ken

Confidential Treatment Requested

HOC-DPS-00002129



STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL
120 Broadway
New York, NY 10271

ANDREW M. CUOMO (212) 416-8050
Attomey General

April 23, 2009

The Honorable Christopher J. Dodd, Mary L. Schapiro, Chairman
Chairman U.S. Securities and Exchange Commission
U.S. Senate Committee on Banking, Office of the Chairman
Housing, and Urban Affairs 100 F Street, NE
534 Dirksen Senate Office Building Washington, DC 20549

Washington, DC 20510
Ms. Elizabeth Warren, Chair

The Honorable Barney Frank, Chairman Congressional Oversight Panel
House Financial Services Committee 732 North Capitol Street, NW
Democratic Staff Rooms C-320 and C-617
2129 Raybum House Office Building Mailstop: COP

Washington, DC 20515 Washington, DC 20401

Re: Bank of America — Merrill Lynch Merger Investigation

Dear Chairpersons Dodd, Frank, Schapiro and Warren:

I am writing regarding our investigation of the events surrounding Bank of America’s
merger with Merrill Lynch late Jast year. Because you are the overseers and regulators of the
Troubled Asset Relief Program (“TARP™), the banking industry, and the Treasury Department,
we are informing youwsaf c;ert.a_ga results of our investigation. As you will see, while the
investigation initially.foensed on huge fourth quarter bonus payouts, we have uncovered facts
that raise questions about the transparency of the TARP program, as well as about corporate
governance and disclosure practices at Bank of America. Because some matters relating to our
investigation involve federal agencies and high-ranking federal officials charged with managing
the TARP program, we believe it is important to inform the relevant federal bodies of our current
findings. We have attached relevant documents to this letter for your review,

On September 15, 2008, Merrill Lynch entered into a merger agreement with Bank of
America. The merger was negotiated and due diligence was conducted over the course of a
tumultuous September 13-14 weekend. Time was of the essence for Merrill Lynch, as the
company was not likely to survive the following week without a merger. The merger was
approved by shareholders on December 5, 2008, and became effective on January 1, 2009.



The week after the sharcholder vote — and days after Mermmill Lynch set its bonuses —
Merrill Lynch quickly and quietly booked billions of dollars of additional losses. Merrill
Lynch’s fourth quarter 2008 losses turned out to be $7 billion worse than it had projected prior to
the merger vote and finalizing its bonuses. These additional losses, some of which had become
known to Bank of America executives prior to the merger vote, were not disclosed to
shareholders until mid-January 2009, two weeks after the merger had closed on January I, 2009.

On Sunday, December 14, 2008, Bank of America’s CFO advised Ken Lewis, Bank of
America’s CEQ, that Merrill Lynch’s financial condition had seriously deteriorated at an
alarming rate. Indeed, Lewis was advised that Merrill Lynch had lost several billion dollars
since December 8, 2008. In six days, Merrill Lynch’s projected fourth quarter losses
skyrocketed from $9 billion to $12 billion, and fourth quarter losses ultimately exceeded $15
billion.

Immediately after learning on December 14, 2008 of what Lewis described as the
“staggering amount of deterioration” at Merrill Lynch, Lewis conferred with counsel to
determine if Bank of America had grounds to rescind the merger agreement by using a clause
that allowed Bank of America to exit the deal if a material adverse event (“MAC”) occurred.
After a series of internal consultations and consultations with counsel, on December 17, 2008,
Lewis informed then-Treasury Secretary Henry Paulson that Bank of America was seriously
considering invoking the MAC clause. Paulson asked Lewis to come to Washington that
evening to discuss the matter.

At a meeting that evening Secretary Paulson, Federal Reserve Chairman Ben Bernanke,
Lewis, Bank of America’s CFO, and other officials discussed the issues surrounding invocation
of the MAC clause by Bank of America. The Federal officials asked Bank of America not to
invoke the MAC until there was further consultation. There were follow-up calls with various
Treasury and Federal Reserve officials, including with Treasury Secretary Paulson and Chairman
Bernanke. During those meetings, the federal government officials pressured Bank of America
not to seek to rescind the merger agreement. We do not yet have a complete picture of the
Federal Reserve’s role in these matters because the Federal Reserve has invoked the bank
examination privilege.

Bank of America’s attempt to exit the merger came to a halt on December 21, 2008. That
day, Lewis informed Secretary Paulson that Bank of America still wanted to exit the merger
agreement, According to Lewis, Secretary Paulson then advised Lewis that, if Bank of America
invoked the MAC, its management and Board would be replaced:

[W]e wanted to follow up and he said, ‘I’m going to be very blunt, we're very

supportive on Bank of America and we want to be of help, but’ -- as I recall him
saying “the government,” but that may or may not be the case — “does not feel it’s
in your best interest for you to call a MAC, and that we feel so strongly,” --1

can’t recall if he said “we would remove the board and management if you called
it” or if he said “we would do it if you intended to.” 1 don’t remember which one
it was, before or after, and 1 said, “Hank, let’s deescalate this for a while. Let me

(5]



talk to our board.” And the board’s reaction was of “That threat, okay, do it.
That would be systemic risk.”

In an interview with this Office, Secretary Paulson largely corroborated Lewis’s account,
On the issue of terminating management and the Board, Secretary Paulson indicated that he told
Lewis that if Bank of America were to back out of the Merrill Lynch deal, the government either
could or would remove the Board and management. Secretary Paulson told Lewis a series of
concemns, including that Bank of America’s invocation of the MAC would create systemic risk
and that Bank of America did not have a legal basis to invoke the MAC (though Secretary
Paulsen’s basis for the opinion was entirely based on what he was told by Federal Reserve
officials).

Secretary Paulson’s threat swayed Lewis. According to Secretary Paulson, afier he stated
that the management and the Board could be removed, Lewis replied, “'that makes it simple.
Let’s deescalate.” Lewis admits that Secretary Paulson’s threat changed his mind about invoking

that MAC clause and terminating the deal.

Secretary Paulson has informed us that he made the threat at the request of Chainman
Bermanke. Afier the threat, the conversation between Secretary Paulson and Lewis turned to
receiving additional government assistance in light of the staggering Merrill Lynch losses.

Lewis spoke with individual Board members after his conversation with Secretary
Paulson. The next day, December 22, 2008, the Board met and was advised of Lewis’s decision
not to invoke the MAC. The minutes of that meeting listed the key points of Lewis’s calls with
Secretary Paulson and Chairman Bemnanke:

(i) first and foremost, the Treasury and Fed are unified in their view that the
failure of the Corporation to complete the acquisition of Merrill Lynch would
result in systemic risk to the financial system in America and would have
adverse consequences for the Corporation; (ii) second, the Treasury and Fed
state strongly that were the Corporation to invoke the material adverse change
(*"MAC?) clause in the merger agreement with Merrill Lynch and fail to close
the transaction, the Treasury and Fed would remove the Board and management
of the Corporation; (iii) third, the Treasury and Fed have confirmed that they
will provide assistance to the Corporation to restore capital and to protect the
Corporation against the adverse impact of certain Merril] Lynch assets: and (iv)
fourth, the Fed and Treasury stated that the investment and asset protection
promised could not be provided or completed by the scheduled closing date of
the merger, January 1, 2009; that the merger should close as scheduled, and that
the Corporation can rely on the Fed and Treasury to complete and deliver the
promised support by January 20, 2009, the date scheduled for the release of

- earnings by the Corporation.

The Board Minutes further state that the “Board clarify|ied] that is [sic] was not persuaded or
influenced by the statement by the federal regulators that the Board and management would be



removed by the federal regulators if the Corporation were to exercise the MAC clause and failed
to complete the acquisition of Merrill Lynch.”

Another Board meeting was held on December 30, 2008. The minutes of that meeting
stated that “Mr. Lewis reported that in his conversations with the federal regulators regarding the
Corporation’s pending acquisition of Merrill Lynch, he had stated that, were it not for the serious
concerns regarding the status of the United States financial services system and the adverse
consequences of that situation to the Corporation articulated by the federal regulators (the
“adverse situation”), the Corporation would, in light of the deterioration of the operating results
and capital position of Mermrill Lynch, assert the material adverse change clause in its merger
agreement with Merrill Lynch and would seek to renegotiate the transaction.”

Despite the fact that Bank of America had determined that Merrill Lynch’s financial
condition was so grave that it justified termination of the deal pursuant to the MAC clause, Bank
of America did not publicly disclose Merrill Lynch’s devastating losses or the impact it would
have on the merger. Nor did Bank of America disclose that it had been prepared to invoke the
MAC clause and would have done so but for the intervention of the Treasury Department and the
Federal Reserve.

Lewis testified that the question of disclosure was not up to him and that his deciston not
to disclose was based on direction from Paulson and Bernanke: “I was instructed that ‘We do
not want a public disclosure.””

Secretary Paulson, however, informed this Office that his discussions with Lewis
regarding disclosure concerned the Treasury Department’s own disclosure obligations. Prior to
the closing of the deal, Lewis had requested that the government provide a written agreement to
provide additional TARP funding before the close of the Merrill Lynch/Bank of America merger.
Secretary Paulson advised Lewis that a written agreement could not be provided without
disclosure.

Lewis testified that there was no discussion with the Board about disclosure to
shareholders. However, on the night of December 22, 2008, Lewis emailed the Board, * just
talked with Hank Paulson. He said that there was no way the Federal Reserve and the Treasury
could send us a letter of any substance without public disclosure which, of course, we do not
want.” The December 30 Board meeting minutes further reflect that Bank of America was trying
to time its disclosure of Merrill Lynch’s losses to coincide with the announcement of its earnings
in January and the receipt of additional TARP funds: “Mr. Lewis concluded his remarks by
stating that management will continue to work with the federal regulators to transform the
principles that have been discussed into an appropriately documented commitment to be codified
and implemented in conjunction with the Corporation’s earning [sic] release on January 20,
2009.”

It also bears noting that while no public disclosures were made by Bank of America,
Lewis admitted that Bank of America’s decision not to invoke the MAC clause harmed any
sharcholder with less than a three year time-horizon:



Q.

A.

Wasn’t Mr. Paulson, by his instruction, really asking Bank of America
shareholders to take a good part of the hit of the Merrill losses?

What he was doing was trying to stem a financial disaster in the financial markets,
from his perspective.

From your perspective, wasn’t that one of the effects of what he was doing?
Over the short term, yes, but we still thought we had an entity that filled two big
strategic holes for us and over long term would still be an interest to the
shareholders.

What do you mean by “short-term™?

Two to three years.

Notably, during Bank of America’s important communications with federal banking
officials in late December 2008, the lone federal agency charged with protecting investor
interests, the Securities and Exchange Commission, appears to have been kept in the dark.
Indeed, Secretary Paulson informed this Office that he did notl keep the SEC Chairman in the
loop during the discussions and negotiations with Bank of America in December 2008.

As this crucial recovery process continues, it is important that taxpayers have
transparency into decision-making. It is equally important that investor interests are protected
and respected. We hope the information herein is useful to you in your federal regulatory and
oversight capacities and we remain ready to assist further in any way. We also note that we have
been coordinating our inquiry with the Special Inspector General for the Troubled Asset Relief
Program, whose investigation also remains open.

Very tnpé'r%urs, / / /‘l

,,:,.f::’jf‘”’ { e

<

"Andrew M. Cuomo
Attorney General of the
State of New York

e Neil Barofsky
Special Inspector General
Troubled Asset Reliet Program

N






IN RE: EXECUTIVE COMPENSATION INVESTIGATION

BANK OF AMERICA - MERRILL LYNCH

EXAMINATION of KENNETH LEE LEWIS,
taken at the State of New York, Office of the
Attorney General, 120 Broadway, New York, New
York, on February 26, 2009 at 4:30 p.m., before
SARA FREUND, a Shorthand Reporter and a Notary

Public of the State of New York.

U.S. LEGAL SUPPORT, INC.
1 PENN PLAZA, NEW YORK, NY 10119 Tel: 212-759-6014
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K.L. Lewis
0. When did you first consider doing that?
A. I want to make sure I get the date

right. I'm pretty sure it was December the 13th --

if that's a Sunday because I was in New York, and 1|

was about to go home -- and what triggered that was
that the losses, the projected losses, at Merrill
Lynch had accelerated pretty dramatically over a

short period of time, as I recall, about a week or

SO.
0. How did you come to learn of that?
A. Joe Price, our CFO, called me.
Q. Take me through what Mr. Price

communicated to you on that call.

A. He basically said what I just said: The]

projected losses have accelerated pretty
dramatically. We earlier on had more days in the
month, so that it was a possibility that at least
some of the marks could come back, but now we had
not very many business days because Christmas was
coming and all of that. So we became concerned
just of the acceleration of the losses.

0. what did Mr. Price tell you about the
extent of the losses, basically?

A. He just talked about the amounts.

U.S. LEGAL SUPPORT, INC.
1 PENN PLAZA, NEW YORK, NY 10119 Tel: 212-759-6014
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K.L. Lewis .

Q. And what were they as of the time you

spoke to Mr. Price?

MR. LIMAN: To the extent that you
remember.

A. To the extent that I remember, the

losses had accumulated to about $12 billion after

w tax.

0. Anything else?
A. That was the whole focus.

MR. LAWSKY: Were you getting a daily P
and L at the time?

THE WITNESS: We were getting
projections. I was getting a P and L at Bank
of America, but we were getting projections.
I don't recall getting them every day, but I
was either hearing about them and in some
cases I saw them.

MR. LAWSKY: Can you explain, when you
say a conversation with Price is what got you
thinking this way, if you were getting these
P and L's over time, what was it about the
Price conversation which put you over the
edge?

THE WITNESS: Just that that amount --

vvvvvvvv

U.S. LEGAL SUPPORT, INC.

] PENN PLAZA, NEW YORK, NY 10119 Tel: 212-759-6014
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1 K.L. Lewis
| 2 I'm not sure I was getting them every day. I
i E don't recall getting them every day because

they were projections, not daily P and L's.

on

So the concern was, we had had a forecast on

6 December Sth, as I recall, of $9 billion, but
7 $3 billion pretax was a plod (phonetic) Jjust
8 for conservative reasons; sO what you saw was
3 basically a 7 to 12 if you could go through

10 the plod, and then you get to the $12

11 billion. So a staggering large percentage of

12 the original amount in a very short period of

13 time.

14 MR. LAWSKY: Just so the record is

15 clear, I have your calendar in front of you,

16 although you don't -- Counsel produced it.

17 December 14 was on a Sunday. It says "depart

18 to arrive 3:30." You're in New York leaving

19 that day?

20 THE WITNESS: Yes.

21 MR. LAWSKY: So is that the day you have

22 the meeting with Price?

23 THE WITNESS: Not a meeting, a phone

24 call.

25 MR. LAWSKY: So Sunday, December the
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K.L. Lewis

1l4th.

THE WITNESS: Correct.

Q. I think you just answered the next
question I had, but prior to the 14th the last time
Yyou saw a projection was December 9°?

A. The last time I focused -- really
focused -- I'm not sure if I saw some between that
or not, because I was just as concerned about the
credit meltdown and all of the things that were
happening in the economy at Bank of America.

MR. LAWSKY: I thought you said it was

December 5.

THE WITNESS: It was 5.
MR. MARKOWITZ: It was my mistake.
MR. LAWSKY: He's probably got December

9 in his head because on the 9th you have a

board meeting, I think. Do you recall that?

fHE WITNESS: Yes.

MR. LAWSKY: Does this issue come up at
that board meeting?

THE WITNESS: Yes.

MR. LIMAN: What issue is that?

MR. LAWSKY: The issue regarding the

deteriorating health of Merrill.
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K.L. Lewis

THE WITNESS: We gave the forecast to

the board. We also talked about the things

that were going on in the economy and in our

trading book and in the credit deterioration
in general, so it was not just about that.

0. Did Mr. Price explain to you what his
understanding was of what caused this deterioration
between the 5S5th and 14th?

A. I don't recall what he said. I just
recall just that staggering amount of
deterioration. We had seen the credit marks
widening, so I assumed that was part of it. I
don't recall what was said about that particular
issue.

Q. Your main concern was that that number

increased, that the loss increased.

A. The pace of the loss increased soO
dramatically.
Q. Is there anything else about the

December 14th call with Mrxr. Price that you hadn't
already described to us?

A. I told you what I recall.

Q. Now, I believe we've been discussing

this in the context of when you started considering

Lk s =lo sy = el
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K.L. Lewis

Merrill Lynch?

THE WITNESS: I don't recall that issue.

MR. LAWSKY: You don't recall whether
Yyou were aware, or you don't --

THE WITNESS: No. I don't recall -- if
I had been made aware, I don't recall being
made aware.

0. So on the 17th, what happens with

respect to --

MR. LAWSKY: Last guestion -- we do this|
a lot, so it's going to be annoying --
looking back on it, do you think you should
have been made aware given the type of losses
they were having in October and November?

THE WITNESS: In the context of what wasi
going on in the marketplace; what we were
seeing; the rumors we were hearing about
other investment banks and losses, I don't
think alarms bells would have gone off and
necessarily somebody would have thought they
needed to make me aware. But, again, I may
have seen something, I just may not recall
it.

0. On the 17th, you call Secretary Paulson.z

= Fmiwe IR T Mt

U.S. LEGAL SUPPORT, INC.

I PENN PLAZA, NEW YORK, NY 10119 Tel: 212-759-6014




[Page 34]

K.L. Lewis
Describe that call, please.

A. I told him that we were strongly
considering the MAC and thought we actually had
one. He said, "We probably should talk,” and he
said, "Could you be here by 6 o'clock," -- 1 think
it was; give me license on that, I think it was
around 6 o'clock -- "on the 17th, and I'll have a
meeting arranged with me and the Feds, Ben
Bernanke." So we did that.

Q. So when did you call him on the 17th,
about what time?

A. I don't remember.

MR. LAWSKY: Let me show you a calendar,
if it helps. Does that say "Leave at 3"?

THE WITNESS: Yes.

MR. LAWSKY: And you have "Hurley at
noon."

THE WITNESS: My best recollection is
that it was mid-morning, but I don't remember
talking -- I don't put things like that on my
calendar.

MR. LAWSKY: Does that say "Gone to
D.C."?

THE WITNESS: Correct. So sometime

L~ s ot TSR S T
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K.L. Lewis

before then, obviously, and my best
recollection is it was mid-morning. I'm not
sure.

(Exhibit 1 was marked for
identification.)

MR. LIMAN: It would also help to -- and
I apologize we didn't bring copies -- but if
you have copies of the minutes. Those also
mark the sequence of events.

0. Exhibit 1 is a copy of a calendar which

counsel produced to us today, and you can keep
Exhibit 1 in front of you to help refresh your

memory .

MR. LAWSKY: Is this your handwriting in
the calendar?

THE WITNESS: Let me make sure. Yes.
That's my handwriting.

MR. LAWSKY: Is this the only calendar
yYou keep? You don't have an electronic
calendar-?

THE WITNESS: No. This is the only one
I keep.

MR. LAWSKY: Does a secretary or an

assistant or anyone else keep a calendar for
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K.L. Lewis
you?

THE WITNESS: Yes. I think her calendar
is basically like mine, and she updates it.

MR. LAWSKY: There are days where you
have nothing on there, which, I assume,
you're doing stuff.

THE WITNESS: During this time, we
agreed that we're going to keep our calendars
fairly open because we go back and forth so
much and there's so much happening. So it's
not -- we didn't want a structured
environment where we were in meetings all the
time and we couldn't get to each other.
That's not only about Merrill Lynch; it was
about everything going on.

MR. LAWSKY: So this calendar reflects,
basically, everything you were doing during
this period of time. 1It's not like there is
some other calendar somewhere elsewhere that
has more.

THE WITNESS: No.

Q. So at some point earlier in the day you
have a conversation with Mr. Paulson. During this

call, does Mr. Paulson ask why do you think you
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K.L. Lewis

have a MAC?

A. I don't recall him saying that.
Obviously, when we got to the meeting, everybody
did, but I recall that as being more of, Let's get
together and address this.

Q. Why don't you describe that meeting?

You're talking about the phone call now?

MR. MARKOWITZ: Yes. I want to make
sure we have the phone call down, and we'll
get to the meeting later in the day.

0. Was there any discussion about why the

MAC on the call with Paulson?

A. I don't recall anything but getting the
logistics done and getting up there. We may have,
but I don't remember.

Q. Did you say anything along the line of,

There's several billion dollars in additional

losses?

A. I don't remember. I remember saying,
"We think we've got a MAC." That's all T remember
of that conversation -- and the fact that he was

going to set up the meeting.
Q. Where does the meeting take place?

A. At the Federal Reserve.
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K.L. Lewis

Q. and who attends the meeting?
A. Well, the two main players -- excuse
me -- Joe Price and Brian Moynihan. And Bernanke

was there; Paul sonwas there; Alvarez, his chief
counsel, and a cast of a lot of others that I
didn't recognize.

Q. The "others" were Treasury and Fed
officials®?

A. Yes.

0. Was there any attendance list taken at
the meeting?

A. Not to my knowledge, but there could
have been.

Q. No one passed around a list or something |

like that?

A. No.
Q. If you can take me through that meeting. |
A. wWell, we described -- Joe, basically --

first of all, I talked a little bit about our
current situation with the market deterioration. If
told him that we probably would have a loss, which
would be the first guarterly loss in 17 years.

Q. Let me jump in. You kicked off the

meeting yourself?
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A. Yes.

Q. And you started by talking about Bank of
America results?

A. Yes.

MR. CORNGOLD: I suggest we take a
five-minute break to let us all look at the
minutes we got in this afternoon. I think it
would be more useful that we do that.

(Recess was taken.)

Q. Before we took the short break we were
talking about the meeting, I think that's the
meeting that you had at the Fed on the 17th. I
believe you started off by talking about Bank of
America's position. If you can pick up --

A, Just a quick update on us, and I don't
remember if I said much else or not, but then Joe
walked through some of the numbers on the

acceleration.

Q. So Joe Price is the person who detailed

what happened with respect to Merrill and Merrill's;

worsening financial condition?

A. Yes. I may have said a few things, but
my best recollection is that Joe carried that

conversation.
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Q. And in terms of just to get the full

picture, you spoke and then Joe spoke?

A, Yes.
Q. What happened after that?
A. The meetings are going to run together

on me. At some point, there was strong advice
against the MAC. We had to have talked about -- I
don't remember which meeting which, but the main
thing we were concerned about was the very large
hole that would have been created by that loss.

Q. And what was the hole that was going to
be created by the loss?

A, At that point, we thought it was roughly;
$12 billion.

Q. And what was that going to do to the
combined entity? Did you detail, for example, at
the meeting the harm that would cause to Bank of
America?

A. T don't know if we got into ratios or
not, but we said it was going to hurt our tangible

common ratio and it was going to hurt our

two-and-one ratio. I don't recall having handouts.%
Q. What happened next?
A. Well, there was discussion about MACs

T = = 3e )
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K.L. Lewis

being very difficult -- and, again, the meetings
are running together on me -- I don't know what
would be the remedy -- I know at the end we were

basically told to stand down, let them go on boards
and see what they thought, and we left. It
wasn't -- as I recall, it wasn't a two-hour meeting |
or something. I can't remember how long it was,
but it wasn't some marathon.

Q. Who at the meeting was expressing that

MACs are tough to qualify for?

A. I can't remember, but somebody did, as I
recall.
Q. Would it either have been -- let me put

it this way. who did the speaking for the Treasury |
and the Fed at the meeting?

A. Mainly Hank an Ben, but I think Alvarez
said a few things, too.

Q. By the way, was anyone from Wachtell at
the meeting?

A, No.

MR. CORNGOLD: Were you told in that
meeting that if you exercise the MAC clause
that they would seek to remove you and/or

Bank of America's board?
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K.L. Lewis
THE WITNESS: No. That was not then.
They hadn't worked themselves up to that yert.
Q. So you meet with the federal regulators. |
I didn't quite understand what you said. What were}
they going to do? They asked you to do something?
A. They said stand down and then let's talk;
-- they basically said don't do anything by saying
"stand down, " and then "let's talk again.” I don't|
remember if we arranged anything or not, but,
obviously, they needed to put their heads together.;
And we left.
0. Did you, at that meeting, agree when you [

would talk again?

A. T don't remember.
Q. When did you talk again?
A. I don't remember the date. There was a

lot of discussions after that with Joe. I do
remember a telephonic meeting after that, that we
had a number of people together talking about the
MAC, and I recall there being strong consensus -- I
think at that meeting somebody from New York Fed,
the Washington Fed and Richmond Fed was on the
line, and then there was somebody -- I think it was|

a lawyer from the New York Fed -- who strongly
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Q. Was there anything else of substance
discussed on the call that took place that you were
discussing that you haven't discussed so far?

A. I don't recollect anything else.

Q. What is the next thing that happened
after this conference call?

A. I don't recall the date, but --

Q. Let me interrupt vou.

MR. MARKOWITZ: Counsel, do you have
anything on your end that helps pinpoint the
date any better?

MR. LIMAN: I think if you put the
minutes in front of him --

MR. CORNGOLD: There was a board meeting |
on December 22nd, Monday, at 4 p.m.

MR. LIMAN: But the contents of the
minutes go through the sequence of events, so
if you put those in front of him it may help
refresh his recollection.

A. I think that's the Sunday over that
weekend. I think that's the time T talked to
Paulson, and we got into the subject you were
talking about before.

MR. LIMAN: TIf you give him the minutes
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it might trigger some recollection.

A. I think I got it now. I remember, for
some reason, we wanted to follow up and see if any
progress -- as I recall, we, actually, had not
agreed not to call a MAC after the conversation
that we had, and so I tried to get in touch with
Hank, and, as I recall, I got a number that was
somebody at the Treasury kind of guard-like thing.
He had a number for Hank, and Hank was out, I
think, on his bike, and he -- this is vague; I
won't get the words exactly right -- and he said,
*I'm going to be very blunt, we're very supportive
of Bank of America and we want to be of help, but”
-- I recall him saying "the government," but that
may or may not be the case -- *does not feel it's
in your best interest for you to call a MAC, and
that we feel so strongly," -- I can't recall if he
said "we would remove the board and management if
you called it" or if he said "we would do it if you
intended to." I don't remember which one it was,
before or after, and I said, "Hank, let's
deescalate this for a while. Let me talk to our
board." And the board's reaction was one of "That

threat, okay, do it. That would be systemic risk."
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MR. CORNGOLD: You said the board's
reaction to that. Did you have conversations
with the board, so you knew what their
reaction was?

THE WITNESS: Is that Monday?

MR. CORNGOLD: December 22 is a Monday .

THE WITNESS: Yes. So that would be
that day. I told them of the conversation.

MR. CORNGOLD: We're now talking about
that conversation.

THE WITNESS: Correct.

MR. CORNGOLD: So in that conversation,
did you say what the board's reaction is?

THE WITNESS: I'm sorry. I had a
conversation with Hank, and then I had the
conversation with the board.

MR. CORNGOLD: And then you had another
conversation?

THE WITNESS: Yes.
0. The conversation with Hank on the bike,

that's also on Monday?
A. No. That was on Sunday -- I'm pretty
sure that was Sunday. I just recall it wasn't a

weekday, and that he was out of pocket.
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0. So I think you said, "Let's deescalate
this." How does he respond to that?

A. He said, "Good." I think I recall him
saying -- I'm not positive about this -- I think he
said, "I'll call Ben and tell him that."

MR. CORNGOLD: Before we do that, did
you have an understanding of what powers the
Treasury Department had to remove the board
and/or the management of the bank?

THE WITNESS: It was my understanding hef|
said it -- that's why I said I think he said
the government. I think -- my impression is,
that was the language the Fed used to use in
Texas, basically saying, Don't do something.

MR. CORNGOLD: You had an understanding
that the Fed could remove the board and/or
the management of a bank that it regulated if
it found certain things.

THE WITNESS: Yes.

MR. LAWSKY: Do you know what it has to
find?

THE WITNESS: They had been so strong
about the fact that they strongly advised us

not to do it that it would cause harm to the
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bank and the system, and the system wouldn't

be good for us, either -- that it would

damage the system. That's kind of how it was

being portrayed.

MR. CORNGOLD: Was this the first you
heard about the government -- to use your

term -- was considering that threat?

THE WITNESS: Yes. I don't know when
they were going to play that, and that kind

of forced it by calling him out.

Q. Did you ask him, "By the way, what do
you mean by that" -- I'm sorry, the comment about
the removal-?

A. No. It was pretty clear.

Q. And at that time, did you sort of have
that preexisting understanding of the Texas Fed way
of communicating?

A. I had heard that at some point. I don't
know why that's in my mind, but I've heard of that
before that that's a way of telling you not to do
something.

Q. Have you heard any kind of communication
like that from a federal official to you before?

A, No.
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K.L. Lewis
Q. And did you view it at as a threat?
A. I viewed it -- actually, I viewed it as
just how strongly they felt about the issue. I
also viewed it that it wasn't just about us; that
he wouldn't say something that strong if he didn't

feel like it was a systemic risk, as well.
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MR. CORNGOLD: But if you played it out,
it meant that Bank of America could not
invoke the MAC clause; is that correct?

THE WITNESS: That's where I'm a little
fuzzy on. I don't recall the wording was if
"Before you did it we would," or "If you did
it we would."

MR. CORNGOLD: But if you had done it --
to play out the hypothetical -- and they
removed the board and placed in a board, it
could have undone whatever it is that you had
done.

MR. LIMAN: I guess that presupposes a
whole bunch of stuff.

THE WITNESS: They said management and
the board.

MR. LAWSKY: At this point, had you

received TARP funds?
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K.L. Lewis

THE WITNESS: We had. Yes. That was in
September when we called Washington.

MR. LAWSKY: That was the initial
tranche that you got.

THE WITNESS: Yes.

Q. Did you connect the receipt of the TARP
funds to the statement that if you invoked the MAC
that your board would be removed?

A No. I did not take any connection to
that at all. I took this as, actually, in good
faith that that's what they felt.

MR. LAWSKY: At the initial meeting with
Paulson when you flew there in the evening of
the 17th, does the fact that you're a TARP
recipient come up in the meeting at all-?

THE WITNESS: I don't recall that ever
coming up. Remember, at that point, we had
not sought any funds. We were taking 15 at
the request of Hank and others.

MR. CORNGOLD: By the way, the TARP
funds had an effect on the shareholders; is
that correct? The process of the transaction
by which you received TARP funds had -- did

they have a dilutive effect on the

U.S. LEGAL SUPPORT, INC.
I PENN PLAZA, NEW YORK, NY 10119 Tel: 212-759-6014



[Page 58]

K.L. Lewis
shareholders' equity?

THE WITNESS: They had a dilutive effect
in the sense that you had preferred dividends
that took away from comp eguity -- and took
away from net income available to
shareholders. Yes.

MR. CORNGOLD: At this point, did you
want to invoke the MAC, if you could?

THE WITNESS: Yes. I think that's why I
got the strong reaction from Hank because we
left the other meeting that I mentioned not
having resolved it.

MR. CORNGOLD: Did you contemplate using
the threat of invoking the MAC clause as a
way to get scmething of value from the
federal government, at this time?

THE WITNESS: You mean --

MR. CORNGOLD: What I mean to say is,
had you contemplated the negotiation position
that it put you in vis-a-vis the federal
government, knowing that the federal
government did not want you to invoke the MAC
clause?

THE WITNESS: I can't remember my state
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K.L. Lewis
of mind. Until we had that heated -- I guess
you would call it -- from Paulson, we were

still in the mode that the MAC was the best

MR. CORNGOLD: Before the call with
Paulson on Sunday, had you said to anyone or
had anyone said to you in words or substance,
Maybe we can get something out of the
government ?

THE WITNESS: I think everybody agreed
with -- I guess, I don't know if we said
this, or it was subconscious or whatever, we
knew that it would be very dangerous to do
that deal without some help, and so I think
that was the mindset.

MR. LIMAN: That's to the system, as
well, right?

THE WITNESS: Yes.

MR. CORNGOLD: And you said that in your|

conversations to members of the federal
government, including the Feds.

THE WITNESS: I'm not sure when the
conversations began, but, at some point, the

conversations began around what could we do
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K.L. Lewis
to help you with this. But 1 can't time it.

MR. CORNGOLD: And had you considered
prior up to this Sunday conversation using
the potential invocation of the MAC clause as
a way to extract some changes from Merrill,
whether it be price changes or conduct
changes?

THE W1TNESS: This was about just a
shear magnitude of loss, and either you do it
or you don't. Behavioral changes, or
whatever, wouldn't fill that hole what we
thought was $12 billion, which turned out to

be $15 billion.

Q. Did Paulson ever say to you during this
time period -- or Bernanke, or people who work with
them -- "Have you told Thain or Merrili what's

going on here?"

A. I think, at some point -- Thain used to
work for Hank. I vaguely recall he asked me if he
knew, and I said "No." I said, "We had not talked
to Merrill."

MR. LAWSKY: Did you have a view, at
this time, about what invoking the MAC and

backing out of the deal would do to Merrill?
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took place with either Hank or other officials from
the Treasury or Fed?
A, I don't remember any, but that doesn't
mean that there weren't any.
Q. Were you the primary contact from Bank

of America with the Fed and Treasury during this

—

time period?

A. I was the primary contact, but Joe was
involved, as well.

Q. Besides you and Joe, anyone else from

Bank of America that participated?

A, Brian Moynihan had conversations.

Q. That would be it, the three of you?

A. As best as I can recollect, those were
the three.

Q. Fourth, "The Fed and Treasury stated

that the investment and asset protection promised
could not be provided or completed by the scheduled
closing date of the merger, January 1, 2009. That
the merger should close as scheduled, and that the
corporation can rely on the Fed and Treasury to
complete and deliver the promise by January 20." I
think that's what we were just talking about. But

vou, basically, had to go on faith that the Fed and
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I PENN PLAZA, NEW YORK, NY 10119 Tel: 212-759-6014




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

‘Page 80]

K.L. Lewis

Treasury were going to deliver.

A Correct.
Q. Did you ask for any agreement from them?
A. There was a point after that that the

board brought up the fact that we're relying on
words that obviously has some very prominent people
and honorable people, but, boy, what if they don't
come through? So I called Bernanke -- I don't know
why I called him versus Hank -- and said, "Would
yvou be willing to put something in writing?" And
he said, "Let me think about it." As I recall, he
didn't call me back, but Hank called me back. And
Hank said two things: He said, "First, it would Dbe
so watered down, it wouldn't be as strong as what
we were going to say to you verbally, and secondly,
this would be a disclosable event and we do not
want a disclosable event.”
MR. CORNGOLD: When was that
conversation?
THE WITNESS: I think we can find it
through the minutes, but it was after this
and it was getting toward the end of the
year.

MR. CORNGOLD: When you say "disclosable|
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event,"” he means a disclosable event for the
corporation.
THE WITNESS: Correct -- well, yes.

MR. CORNGOLD: Did he mean that? What
did he mean?

THE WITNESS: I think he meant they
would have to disclose it. That was my
impression, that the government would have to
disclose it.

MR. CORNGOLD: That if they put it in
writing, they had a governmental obligation
to disclose it.

THE WITNESS: That was my impression.

MR. CORNGOLD: Did you consider when he
said that, whether if it was in writing you
had an obligation to disclose it?

THE WITNESS: We hadn't gotten that far
yet because at the end we didn't get it, and
the premise was you wanted to have everything
done in place so that you didn't set off
alarms in a tragic economy.

MR. CORNGOLD: Who is the "you" here?

THE WITNESS: They did not want, and

they didn't think it was in our best
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interest, to have anything announced until
you can announce the whole thing, and the
promise was to get it announced before or
during that earnings.

MR. CORNGOLD: They didn't think it was
in the best interest if you announced to your
shareholders what you were negotiating?

THE WITNESS: No. They thought it was
in our best interest for the deal to be
completed and to be able to say "This is what
we have," as opposed to prospectively.

MR. LIMAN: I think you also said that
they thought it was in the country's best
interest.

THE WITNESS: It's kind of a circular
because it's kind of systemic.

MR. CORNGOLD: PBut 1t's your obligation,
do you agree, to consider what's in your
shareholders' best interest; is that true?

THE WITNESS: Yes.

MR. CORNGOLD: And that's your board's
obligation, too.

THE WITNESS: Yes. And sometimes,

because of who we are, they intertwine.

v = ]

BT~ e

TR

TR TR TN T TR

U.S. LEGAL SUPPORT, INC.
1 PENN PLAZA, NEW YORK, NY 10119 Tel: 212-759-6014



12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 83]

K.L. Lewis

MR. CORNGOLD: Do they sometimes,
because of who you are, do they contradict?

THE WITNESS: I don't know what vyou
mean.

MR. CORNGOLD: 1Is it always the case
that what's in the country's best interest is
in Bank of America's shareholders' best
interest?

MR, LIMAN: You mean ever in history?

MR. CORNGOLD: You made the point that
sometimes they intertwine. Pregnant in that
is, sometimes they don't intertwine. That's
why I'm asking you if that's what you meant,
or do you mean that they always intertwine.

THE WITNESS: I mean that in this
particular case they intertwine -- is a
better way of saying it.

Q. At the point in time of this board
meeting, though, you were relating to the board
that you felt you had a commitment from the Fed andé
the Treasury to make good on whatever harm is
caused by the increased losses at Merrill Lynch; is;
that right?

A, I had verbal commitments from Ben
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Bernanke and Hank Paulson that they were going to

see this through, to fill that hole, and have the

market perceive this as a good deal.
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MR. CORNGOLD: 1Isn't the only way to
fill that hole, though, to give you money,
not to give you money that you would have to
pay back at some interest rate with some
potential equity interest, too?

THE WITNESS: No. I think you have to
separate the fact that, yes, there is still
some short-term paying -- it's more
short-term paying now than we would have had
had all this not happened, but longer term we
still see a strategic benefit. So we saw it
as a short term versus a long term impact on

the company.

MR. CORNGOLD: When you entered into the

initial contract with Merrill Lynch did you
get a fairness opinion about the transaction?
THE WITNESS: Yes.
MR. CORNGOLD: From whom?
THE WITNESS: Chris Flowers something.
MR. CORNGOLD: And did you get a

fairness opinion from anyone about the
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transaction that you entered into with the
federal government and the Fed?

THE WITNESS: No.

MR. CORNGOLD: Did you consider whether |
you had a legal obligation to do that?

THE WITNESS: I would rely on the advice
of the general counsel for that.

MR. CORNGOLD: But when you say that, l
does that mean that you asked and got advice,
or that you didn't ask but relied --

THE WITNESS: I would rely on somebody
bringing that question forth, and nobody did. |
Q. Did you ask anyone to look into whether

the oral, verbal commitments from the Fed and

Treasury were enforceable?

A. No. I was going on the word of two very
respected individuals high up in the American
government .

0. Wasn't Mr. Paulson, by his instruction,
really asking Bank of America shareholders to take |
a good part of the hit of the Merrill losses?

A. What he was doing was trying to stem a
financial disaster in the financial markets, from

his perspective.
T W S
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2 Q. From your perspective, wasn't that one

3 of the effects of what he was doing?

4 A. Over the short term, yes, but we still

5 thought we had an entity that filled two big

6 strategic holes for us and over long term would

7 still be an interest to the shareholders.

8 Q. What do you mean by "short term"? J

9 A, Two to three years.

10 Q. So isn't that something that any

11 shareholder at Bank of America who had less than a
12 three-year time horizon would want to know?

13 A. The situation was that everyone felt

14 like the deal needed to be completed and to be able
15 to say that, or that they would impose a big risk
16 to the financial system if it would not.

17 MR. LAWSKY: When you say "everyone,"

18 what do you mean?

19 THE WITNESS: The people that I was

20 talking to, Bernanke and Paulson.

21 MR. LAWSKY: Had it been up to you would
22 you made the disclosure?

23 THE WITNESS: It wasn't up to me.

24 MR. LAWSKY: Had it been up to you.

25 THE WITNESS: It wasn't. I
e v s SN
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MR. CORNGOLD: Why do you say it wasn't
up to you? Were you instructed not to tell
your shareholders what the transaction was
going to be?

THE WITNESS: I was instructed that "We
do not want a public disclosure."

MR. CORNGOLD: Who said that to you?

THE WITNESS: Paulson.

MR. CORNGOLD: When did he say that to
you?
THE WITNESS: Sometime after I asked Ben

Bernanke for something in writing.

Q. When did that occur?
A. Which one?
Q. When did Mr. Paulson state that he did

not want a public disclosure?

A It was sometime late in the year. 1I

think it's actually in the minutes.
MR. LIMAN: 1If you have the next set of
minutes it might help the witness.
0. What's your best recollection of what
Mr. Paulson said to you on that point?
A That was the conversation that I

mentioned that I went to Bernanke to ask the
L sl e — e s A o]
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question, and he didn't call me back but Hank did.
The request was for a letter stating what they
would do, and he had those two elements in there.
But the thing that we're talking about is that he
said "We do not want a public disclosure."
Q. A public disclosure of what?
1

A. Of what they were going to be doing for

us until it was completed.

0. How about of Merrill fourth-quarter
losses?

A. That wasn't an issue that was being
exchanged.

Q. Did anyone consider that the oral

agreement was a commitment for financing, so under

SEC rules there had to be a disclosure?
A. I did not. That's all I can tell you.

MR. CORNGOLD: Between December 12 and

the 1st of the year, did you have any
conversations with anyone at Bank of America
or representing Bank of America, concerning
whether Bank of America had an obligation to
make any disclosure?

THE WITNESS: I do not recall having

any . _J

DR AT —me————=
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MR. CORNGOLD: Were you aware of other
people having those conversations?

THE WITNESS: I don't recall the

conversation.
0. Did you consider the issue?
A. Of disclosure?

MR. LIMAN: Of the oral statements of
Bernanke and Paulson.

MR. CORNGOLD: There were a number of --
nothing was disclosed, but of either the
losses that you learned about at Merrill
Lynch -- let's do it one at a time. Have you
had conversations, or were you aware of any
conversations, between December 12 and the
end of the year?

THE WITNESS: I was not aware of any
conversations, but that's not to say there
weren't. It's just I was not.

MR. CORNGOLD: Are you aware of any
conversations between December 12 and the end
of the year about whether there was an
obligation to disclose anything about your
negotiations with the Fed and/or the Treasury

Department?

=
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2 THE WITNESS: I was not aware -- 1 don't!
3 recall any and don't recall being aware of
4 any.
5 Q. So when you're havin your conversations
6 with the Fed and the Treasury, at any point, do you
7 say, "I need an adjustment on the purchase price;
8 just give me that"?
9 A. We were told that the deal needed to
10 close on time under the deal that had been made.
11 MR. CORNGOLD: You're using passive
12 voice; I want to know active voice, who told
13 you?
14 THE WITNESS: I don't remember which
15 one, but it was either Bernanke or Paulson.
16 MR. CORNGOLD: Was that in response to a
17 question about whether the terms of the
18 transaction could be changed?
19 THE WITNESS: No. Actually, I don't
20 remember exactly, but it could have been when
21 he had made the strong statement about
22 management and stuff. I don't remember that,
23 but it was a pretty strong statement --
24 MR. CORNGOLD: You're doing this
25 transaction at the time you were supposed to

e ey E———— e SR
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government wanted to happen.

Q. Did you feel like you had a choice in
the matter?

A. No.

Q. Were you angry about that -- or some
other emotion? I don't want to put words in your
mouth.

A. Yes. I think I was a little shocked.
Everything got back to the fact that I was shocked
at how strongly they felt about the consequences,
and so it was more that a little anger. I think
they were doing it in good faith. They thought
everything they said was true.

MR. CORNGOLD: But you understood --
tell me if this is a fair presentation of
your testimony -- what they were telling you
to do was not in the one-to-three year
interest of your shareholders.

THE WITNESS: I thought about in terms
of it was in the best interest long term, and
it was the only way to go under the
circumstances.

MR. CORNGOLD: Well, there were other

ways to go, weren't there? You could have

== e e
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said no, couldn't you?

TN

THE WITNESS: I did not -- at that time,
or sometime, I became convinced that they

were right and that --

MR. CORNGOLD: They were right -- I'm

sorry for interrupting.

? THE WITNESS: -~ they were right in the
sense that it was not in the best interest of
Bank of America, and they had strongly
advised us of that, and their intensity with
which they said it and the things around that
convinced me that they were sincere in saying

that.

MR. CORNGOLD: But you could have said
no and resigned, correct?

THE WITNESS: I could have said no and

" resigned. Yes.

MR. CORNGOLD: Did you ever consider
that from December 12 to December 31lst?

THE WITNESS: No, I didn't. I thought
it was in the best interest to go forward as
had been instructed and --

Q. During the board meeting that took place

on the 22nd -- or, for that matter, any time

U.S. LEGAL SUPPORT, INC.
! PENN PLAZA, NEW YORK, NY 10119 Tel: 212-759-6014



9 preferred.

10 0. Did any of the board members say, Hey,

11 we need to do something about this?

12 A. Well, we were going to call the MAC.

13 Q. Right. Did they say, In lieu of calling

14 the MAC is there anything we should do?

15 A. No. It went from calling the MAC to

16 strong admonition that we shouldn't.

17 Q. And, at that point, is there any

18 discussion about disclosure to shareholders?

19 A. I don't recall it.

20 Q. Did any board member suggest that the

21 answer to Mr. Paulson -- well, not the answer --

22 that Bank of America should go ahead and invoke the

23 MAC?

24 A, No, not at that point. I think

25 everybody -- I can't speak for the board, but there
— et ——
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leading up to that meeting -- did any of the board
members say anything along the lines or in
substance, Hey, our shareholders are getting hurt
by this?
A. I don't recall the exact words, but we
knew that we had put off the timetable that should

get you a normal incretion, etc. because of the
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