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The Committee on Finance, having considered an original bill, S.
1230, to amend the Internal Revenue Code of 1986 to provide for
the extension of the Highway Trust Fund and the Aquatic Re-
sources Trust Fund expenditure authority and related taxes and to
provide for excise tax reform and simplification, and for other pur-
poses, reports favorably thereon and recommends that the bill do
pass.
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I. LEGISLATIVE BACKGROUND

The Senate Committee on Finance marked up an original bill, S.
1230 (the “Highway Reauthorization and Excise Tax Simplification
Act of 2005”) on April 19, 2005, and, with a majority and quorum
present, ordered the bill favorably reported by a voice vote on that
date.l

During the 108th Congress, on February 12, 2004, the Senate
passed a bill, S. 1072 (the “Safe, Accountable, Flexible, and Effi-
cient Transportation Equity Act of 2004”), which contained provi-
sions to address the same issues addressed by the current bill.
Many of the provisions in the current bill are substantially the
same as the related provisions contained in S. 1072. On April 2,
2004, the House passed H.R. 3550 (the “Transportation Equity Act:
A Legacy for Users”). On May 19, 2004, the Senate amended and
passed H.R. 3550, inserting the provisions of S. 1072 in lieu of the
body of H.R. 3550. A conference was convened. The House and Sen-
ate failed to reach agreement in conference before the adjournment
of the 108th Congress.

II. EXPLANATION OF THE BILL
TITLE I—TRUST FUND REAUTHORIZATION

A. EXTENSION OF HIGHWAY TRUST FUND AND AQUATIC RESOURCES
TrRUST FUND EXPENDITURE AUTHORITY AND RELATED TAXES

(Secs. 101 and 102 of the bill and secs. 4041, 4051, 4071, 4081,
4221, 4481, 4482, 4483, 6412, 9503, and 9504 of the Code)

PRESENT-LAW HIGHWAY TRUST FUND EXCISE TAXES

In general

Six separate excise taxes are imposed to finance the Federal
Highway Trust Fund program. Three of these taxes are imposed on
highway motor fuels. Historically, fuel taxes have accounted for 90
percent of Highway Trust Fund receipts. The remaining three are
a retail sales tax on heavy highway vehicles, a manufacturers’ ex-
cise tax on heavy vehicle tires, and an annual use tax on heavy ve-
hicles. The six taxes are summarized below. Except for 4.3 cents
per gallon of the Highway Trust Fund fuels tax rates, and a por-
tion of the tax on certain special motor fuels, all of these taxes are
scheduled to expire after September 30, 2005. The 4.3-cents-per-

1Subsequent to committee action, on May 31, 2005, the President signed H.R. 2566. Section
nine of the Act temporarily extends the authority to make expenditures (subject to appropria-
tions) from the Highway Trust Fund through July 1, 2005. The Act also updates the Highway
Trust Fund cross references to authorizing legislation to include expenditure purposes in this
Act and prior authorizing legislation as in effect on the date of enactment. It also extends the
heavy highway vehicle use tax through September 30, 2006.
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gallon portion of the fuels tax rates is permanent.2 The six taxes
are summarized below.

Highway motor fuels taxes

The Highway Trust Fund motor fuels tax rates2 are as follows:

Gasoline .......ccceeeveveeeeciveeesireeeenes 18.3 cents per gallon
Diesel fuel (including transmix) 24.3 cents per gallon
and kerosene.
Special motor fuels .......ccccceeeenenees 18.3 cents per gallon generally 4

Exemptions

Present law includes numerous exemptions (including partial ex-
emptions) for specified uses of taxable fuels or for specified fuels.
Because the gasoline and diesel fuel taxes generally are imposed
before the end use of the fuel is known, many exemptions are real-
ized through refunds to end users of tax paid by a taxpayer earlier
in the distribution chain. Exempt uses and fuels include:

e use in State and local government and nonprofit edu-
cational organization highway vehicles;

¢ use in buses engaged in transporting students and employ-
ees of schools;

e use in local mass transit buses having a seating capacity
of at least 20 adults (not including the driver) when the buses
operate under contract with (or are subsidized by) a State or
local governmental unit to furnish the transportation; and

e use in intercity buses serving the general public along
scheduled routes. (Such use is totally exempt from the gasoline
excise tax and is exempt from 17 cents per gallon of the diesel
fuel tax.)

In addition, fuels used in off-highway business use or on a farm
for farming purposes generally are exempt from these motor fuels
taxes.> The Highway Trust Fund does not receive excise taxes im-
posed on fuel used in off-highway activities. Rather, when tax is
imposed on off-highway use fuel consumption, it is used to finance
other Trust Funds (e.g., motorboat gasoline and special motor fuel
taxes from non-business off-highway use dedicated to the Aquatic
Resources Trust Fund) or is retained in the General Fund (e.g., tax
on diesel fuel used in trains).

2This portion of the tax rates was enacted as a deficit reduction measure in 1993. Receipts
from it were retained in the General Fund until 1997 legislation provided for their transfer to
the Highway Trust Fund.

3These fuels also are subject to an additional 0.1-cent-per-gallon excise tax to fund the Leak-
ing Underground Storage Tank (“LUST”) Trust Fund (secs. 4041(d) and 4081(a)(2)(B)).

4The statutory rate for certain special motor fuels is determined on an energy equivalent
basis, as follows:

Liquefied petroleum gas (propane)—13.6 cents per gallon (3.2 cents after September 30, 2005)

Liquefied natural gas—11.9 cents per gallon (2.8 cents after September 30, 2005)

Methanol derived from natural gas—9.15 cents per gallon (2.15 cents after September 30,
2005)

Compressed natural gas—48.54 cents per MCF.

See secs. 4041(a)(2), 4041(a)(3) and 4041(m).

The compressed natural gas tax rate is equivalent only to 4.3 cents per gallon of the rate im-
posed on gasoline and other special motor fuels rather than the full 18.3-cents-per-gallon rate.
The tax rate for the other special motor fuels is equivalent to the full 18.3-cents-per-gallon gaso-
line and special motor fuels tax rate.

5Diesel fuel is the same fuel (#2 fuel oil) as that commonly used as home heating oil. Fuel
oil used as heating oil is not subject to the Federal excise tax.
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Non-fuel Highway Trust Fund excise taxes

In addition to the highway motor fuels excise tax revenues, the
Highway Trust Fund receives revenues produced by three excise
taxes imposed exclusively on heavy highway vehicles or tires.
These taxes are:

e A 12-percent excise tax imposed on the first retail sale of
heavy highway vehicles, tractors, and trailers (generally,
trucks having a gross vehicle weight in excess of 33,000 pounds
and trailers having such a weight in excess of 26,000 pounds)
(sec. 4051);

e An excise tax imposed on highway tires with a rated load
capacity exceeding 3,500 pounds, generally at a rate of 9.45
cents per 10 pounds of excess (sec. 4071(a)); and

e An annual use tax imposed on highway vehicles having a
taxable gross weight of 55,000 pounds or more (sec. 4481). (The
maximum rate for this tax is $550 per year, imposed on vehi-
cles having a taxable gross weight over 75,000 pounds.)

PRESENT-LAW HIGHWAY TRUST FUND EXPENDITURE PROVISIONS

In general

Dedication of excise tax revenues to the Highway Trust Fund
and expenditures from the Highway Trust Fund are governed by
provisions of the Code.® The Code authorizes expenditures (subject
to appropriations) from the Fund through May 31, 2005, for the
purposes provided in authorizing legislation, as in effect on the
date of enactment of the Surface Transportation Extension Act of
2004, Part V.

Under present law, revenues from the highway excise taxes, as
imposed through September 30, 2005, generally are dedicated to
the Highway Trust Fund. However, under section 9503(c)(2), cer-
tain transfers are made from the Highway Trust Fund into the
General Fund, relating to amounts paid in respect of gasoline used
on farms, amounts paid in respect of gasoline used for certain non-
highway purposes or by local transit systems, amounts relating to
fuels not used for taxable purposes, and income tax credits for cer-
tain uses of fuels.

Highway Trust Fund expenditure purposes

The Highway Trust Fund has a subaccount for Mass Transit.
Both the Trust Fund and its sub-account are funding sources for
specific programs. Neither the Highway Trust Fund nor its Mass
Transit sub-account receive interest on unexpended balances. The
Highway Fund’s Mass Transit sub-account receives 2.86 cents per
gallon of highway motor fuels excise taxes.

Highway Trust Fund expenditure purposes have been revised
with each authorization Act enacted since establishment of the
Highway Trust Fund in 1956. In general, expenditures authorized
under those Acts (as the Acts were in effect on the date of enact-
ment of the most recent such authorizing Act) are approved by the

6Sec. 9503. The Highway Trust Fund statutory provisions were placed in the Internal Rev-
enue Code in 1982.
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Code as Highway Trust Fund expenditure purposes.” Thus, no
Highway Trust Fund monies may be spent for a purpose not ap-
proved by the tax-writing committees of Congress. The Code pro-
vides that authority to make expenditures from the Highway Trust
Fund expires after May, 31, 2005. Thus, no Highway Trust Fund
expenditures may occur after May 31, 2005.

Anti-deficit provisions (the “Harry Byrd rule”)

Highway projects can take multiple years to complete. As a re-
sult, the Highway Trust Fund carries positive unexpended bal-
ances, a large portion of which are reserved to cover existing obli-
gations.8 Highway Trust Fund spending is limited by anti-deficit
provisions internal to the Highway Trust Fund, the so-called
“Harry Byrd rule”. Generally, the Harry Byrd rule prevents the
further obligation of Federal highway funds if the current and ex-
pected balances of the Highway Trust Fund fall below a certain
level. The rule requires the Treasury Department to determine, on
a quarterly basis, the amount (if any) by which unfunded highway
authorizations exceed projected net Highway Trust Fund tax re-
ceipts for the 24-month period beginning at the close of each fiscal
year.? Similar rules apply to unfunded Mass Transit Account au-
thorizations. If unfunded authorizations exceed projected 24-month
receipts, apportionments to the States for specified programs fund-
ed by the relevant Trust Fund Account are to be reduced propor-
tionately. Because of the Harry Byrd rule, taxes dedicated to the
Highway Trust Fund typically are scheduled to expire at least 24-
months after current authorizing Acts.

The Surface Transportation Extension Act of 2003, created a
temporary rule (through February 29, 2004) for purposes of the
anti-deficit provisions of the Highway Trust Fund. For purposes of
determining 24 months of projected revenues for the anti-deficit
provisions, the Secretary of the Treasury is instructed to treat each
expiring provision relating to appropriations and transfers to the
Highway Trust Fund to have been extended through the end of the
24-month period and to assume that the rate of tax during such 24-
month period remains at the same rate in effect on the date of en-
actment of the provision. The temporary rule has been continuously
extended since February 29, 2004. The last extension, enacted as
part of the Surface Transportation Extension Act of 2004, Part V,
extended the rule through May 31, 2005.

Limitations on transfers to the Highway Trust Fund

The Code also contains a special enforcement provision to pre-
vent expenditure of Highway Trust Fund monies for purposes not
authorized in section 9503.19 Should such unapproved expenditures

7The authorizing Acts which currently are referenced in the Highway Trust Fund provisions
of the Code are: the Highway Revenue Act of 1956, Titles I and II of the Surface Transportation
Assistance Act of 1982, the Surface Transportation and Uniform Relocation Act of 1987, the
Intermodal Surface Transportation Efficiency Act of 1991 and the Transportation Equity Act for
the 21st Century, the Surface Transportation Extension Act of 2003, the Surface Transportation
Extension Act of 2004; the Surface Transportation Extension Act of 2004, Part II; the Surface
Transportation Extension Act of 2004, Part III; the Surface Transportation Extension Act of
2004, Part IV; and the Surface Transportation Extension Act of 2004, Part V.

8 Congressional Research Service, RL 32226, Highway and Transit Program Reauthorization
Legislation in the 2nd Session, 108th Congress (December 15, 2004) at CRS-12.

9 Sec. 9503(d).

10 Sec. 9503(b)(5).
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occur, no further excise tax receipts will be transferred to the High-
way Trust Fund. Rather, the taxes will continue to be imposed
with receipts being retained in the General Fund. This enforcement
provision provides specifically that it applies not only to unauthor-
ized expenditures under the current Code provisions, but also to
expenditures pursuant to future legislation that does not amend
section 9503’s expenditure authorization provisions or otherwise
authorize the expenditure as part of a revenue Act.

Interrelationship of the Highway Trust Fund and the Aquatic Re-
sources Trust Fund

The Aquatic Resources Trust Fund is funded by a portion of the
receipts from the excise taxes imposed on motorboat gasoline and
special motor fuels and on gasoline used as a fuel in the nonbusi-
ness use of small-engine outdoor power equipment. A portion of
these taxes are transferred into the Highway Trust Fund and then
retransferred into the Aquatic Resources Trust Fund. As a result,
transfers to the Aquatic Resources Trust Fund are governed in part
by Highway Trust Fund provisions.1!

A total tax rate of 18.4 cents per gallon is imposed on gasoline
and special motor fuels used in motorboats and on gasoline used
as a fuel in the nonbusiness use of small-engine outdoor power
equipment. Of this rate, 0.1 cent per gallon is dedicated to the
Leaking Underground Storage Tank Trust Fund. Of the remaining
18.3 cents per gallon, 4.8 cents per gallon are retained in the Gen-
eral Fund. The balance of 13.5 cents per gallon is transferred to the
Highway Trust Fund and then retransferred to the Aquatic Re-
sources Trust Fund and the Land and Water Conservation Fund,
as follows.

The Aquatic Resources Trust Fund is comprised of two accounts,
the Boat Safety Account and the Sport Fish Restoration Account.
Motorboat fuel taxes, not exceeding §70 million per year, are trans-
ferred to the Boat Safety Account. In addition, these transfers are
subject to an overall annual limit equal to an amount that will not
cause the Boat Safety Account to have an unobligated balance in
excess of $70 million. To the extent there are excess motorboat fuel
taxes, the next $1 million per year of motorboat fuel taxes is trans-
ferred from the Highway Trust Fund to the Land and Water Con-
servation Fund provided for in Title I of the Land and Water Con-
servation Fund Act of 1965. The balance of the motorboat fuel
taxes in the Highway Trust Fund is transferred to the Sport Fish
Restoration Account.

The Sport Fish Restoration Account also receives 13.5 cents per
gallon of the small-engine fuel taxes from the Highway Trust Fund.
This Account is also funded with receipts from an ad valorem man-
ufacturers’ excise tax on sport fishing equipment.

The retention in the General Fund of 4.8 cents per gallon of
taxes on fuel used in motorboats and in the nonbusiness use of
small-engine outdoor power equipment expires with respect to
taxes imposed after September 30, 2005.

The expenditure authority for the Aquatic Resources Trust Fund
expires after May 31, 2005.

11 Secs. 9503(c)(4) and 9503(c)(5).
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REASONS FOR CHANGE

The Committee believes that highway and transit spending sus-
tains and creates jobs, providing valuable new opportunities in
communities where the availability of jobs is declining. In addition,
a long-term reauthorization provides stability for State transpor-
tation programs dependent on Federal funds. Thus, the Committee
believes it is appropriate to reauthorize Highway Trust Fund ex-
penditures through September 30, 2009 and to extend current Fed-
eral taxes payable to the Highway Trust Fund.

The bill modifies the Harry Byrd rule to require that Highway
Account and Mass Transit Account (each separately) unpaid au-
thorizations at the end of a fiscal year be less than or equal to the
cash balance of the account at the end of the year plus the pro-
jected receipts for the next 48 months, rather than 24 months.
Most highway projects are capital projects on which money is spent
over a number of years. Given that highway projects, and therefore
contract payments, may extend longer than 24 months, the Com-
mittee believes it is appropriate to extend the testing period to 48
months to better reflect that some existing obligations will be satis-
fied by using future tax receipts.

EXPLANATION OF PROVISION

The expenditure authority for the Highway Trust Fund and
Aquatic Resources Trust Fund is extended through September 30,
2009. The Code provisions governing the purposes for which monies
in the Highway Trust Fund and Aquatic Resources Trust Fund
may be spent is updated to include the reauthorization bill. The
provision also extends the motor fuel taxes and all three non-fuel
excises taxes at their current rates through September 30, 2011.

The Harry Byrd rule is changed from a 24-month to a 48-month
receipt rule. Under the provision, the Harry Byrd rule is not trig-
gered unless unfunded highway authorizations exceed projected net
Highway Trust Fund tax receipts for the 48-month period begin-
ning at the close of each fiscal year. This potentially allows a great-
er obligation of funds than permitted under present law. For pur-
poses of the 48-month rule, taxes are assumed extended beyond
their expiration date.

The provision does not extend the retention in the General Fund
of 4.8 cents per gallon of taxes on fuel used in motorboats and in
the nonbusiness use of small-engine outdoor power equipment.

EFFECTIVE DATE

The provision is effective on the date of enactment.
TITLE II—EXCISE TAX REFORM AND SIMPLIFICATION

A. Mobpiry GAs GUZZLER TAX
(Sec. 201 of the bill and sec. 4064 of the Code)
PRESENT LAW

Under present law, the Code imposes a tax (“the gas guzzler
tax”) on automobiles that are manufactured primarily for use on
public streets, roads, and highways and that are rated at 6,000
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pounds unloaded gross vehicle weight or less.12 The tax applies to
limousines without regard to the weight requirement. The tax is
imposed on the sale by the manufacturer of each automobile of a
model type with a fuel economy of 22.5 miles per gallon or less.
The tax range begins at $1,000 and increases to $7,700 for models
with a fuel economy less than 12.5 miles per gallon.

Emergency vehicles and non-passenger automobiles are exempt
from the tax. The tax also does not apply to non-passenger auto-
mobiles. The Secretary of Transportation determines which vehi-
cles are “non-passenger” automobiles, thereby exempting these ve-
hicles from the gas guzzler tax based on regulations in effect on the
date of enactment of the gas guzzler tax.13 Hence, vehicles defined
in Title 49 C.F.R. sec. 523.5 (relating to light trucks) are exempt.
These vehicles include those designed to transport property on an
open bed (e.g., pick-up trucks) or provide greater cargo-carrying
than passenger carrying volume including the expanded cargo-car-
rying space created through the removal of readily detachable seats
(e.g., pick-up trucks, vans, and most minivans, sports utility vehi-
cles and station wagons). Additional vehicles that meet the “non-
passenger” requirements are those with at least four of the fol-
lowing characteristics: (1) an angle of approach of not less than 28
degrees; (2) a breakover angle of not less than 14 degrees; (3) a de-
parture angle of not less than 20 degrees; (4) a running clearance
of not less than 20 centimeters; and (5) front and rear axle clear-
ances of not less than 18 centimeters each. These vehicles would
include many sports utility vehicles.

REASONS FOR CHANGE

The Committee observes that limousines are the only class of ve-
hicles weighing in excess of 6,000 pounds subject to the gas guzzler
tax. The Committee believes that, as equipment essential to a com-
mercial enterprise, the present-law application of the gas guzzler
tax to such limousines is inappropriate.

EXPLANATION OF PROVISION

The provision repeals the tax as it applies to limousines rated at
greater than 6,000 pounds unloaded gross vehicle weight.

EFFECTIVE DATE
The provision is effective on October 1, 2005.

B. AQuATtic EXCISE TAXES

1. Eliminate Aquatic Resources Trust Fund and transform Sport
Fish Restoration Account (sec. 211 of the bill and secs. 9503
and 9504 of the Code)

PRESENT LAW

A total tax rate of 18.4 cents per gallon is imposed on gasoline
and special motor fuels used in motorboats, and on gasoline used
as a fuel in the nonbusiness use of small-engine outdoor power

12 Sec. 4064.
13 Sec. 4064(b)(1)(B).
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equipment.14 Of this rate, 0.1 cent per gallon is dedicated to the
Leaking Underground Storage Tank Trust Fund. Of the remaining
18.3 cents per gallon, tax collected in excess of 13.5 cents per gallon
(i.e., 4.8 cents per gallon) is retained in the General Fund of the
Treasury.’> The balance is transferred to the Highway Trust Fund,
and retransferred (except with respect to amounts transferred to
the fund for land and water conservation, as described below) to
the Aquatic Resources Trust Fund.'® The taxes on gasoline and
special motor fuels used in motorboats and the taxes on gasoline
used as a fuel in the nonbusiness use of small-engine outdoor
power equipment are collected under the same rules as apply to the
Highway Trust Fund collections generally.

The Aquatic Resources Trust Fund is comprised of two ac-
counts.1? First, the Boat Safety Account is funded by a portion of
the receipts from the excise tax imposed on motorboat gasoline and
special motor fuels. Transfers to the Boat Safety Account are lim-
ited to amounts not exceeding $70 million per year. In addition,
these transfers are subject to an overall annual limit equal to an
amount that will not cause the Boat Safety Account to have an un-
obligated balance in excess of $70 million.18

Second, the Sport Fish Restoration Account receives the balance
of the motorboat gasoline and special motor fuels receipts that are
transferred to the Aquatic Resources Trust Fund.1® The Sport Fish
Restoration Account is also funded with receipts from an excise tax
on sport fishing equipment sold by the manufacturer, producer or
importer. The excise tax rate on sport fishing equipment is 10 per-
cent of the sales price; the rate is reduced to 3 percent for electric
outboard motors and fishing tackle boxes.20 Examples of the items
of sport fishing equipment subject to the 10-percent rate include
fishing rods and poles, fishing reels, fly fishing lines and certain
other fishing lines, fishing spears, spear guns, spear tips, items of
terminal tackle, containers designed to hold fish, fishing vests,
landing nets, and portable bait containers.2! In addition, import
duties on certain fishing tackle, yachts and pleasure craft are
transferred into the Sport Fish Restoration Account.

The amounts of taxes on gasoline used as a fuel in the nonbusi-
ness use of small-engine outdoor power equipment that are trans-
ferred to the Highway Trust Fund and retransferred to the
Aquatics Resources Trust Fund are directed to a separate sub-ac-

14 Sec. 4081(a)(2).

15The retention in the General Fund of the 4.8 cents per gallon of motorboat fuel taxes and
taxes on gasoline used as a fuel in the nonbusiness use of small-engine outdoor power equip-
ment expires after September 30, 2005.

16 See Sec. 9503(b)(4), (c)(4) and (5). The transfer from the Highway Trust Fund to the Aquatic
Resources Trust Fund of amounts of taxes on gasoline used a fuel in the nonbusiness use of
small-engine outdoor power equipment expires after September 30, 2005. Between October 1,
2001 and September 30, 2003, the amount transferred to the Aquatic Resources Trust Fund was
13 cents per gallon. Prior to October 1, 2001, the amount transferred was 11.5 cents per gallon.
Sec. 9503(b)(4)(D).

17Sec. 9504(a).

18 Sec. 9503(c)(4)(A). Funding of the Boat Safety Account is scheduled to terminate after Sep-
tember 30, 2005.

19 After funding of the Boat Safety Account, remaining motorboat fuel taxes, not exceeding
$1,000,000 during any fiscal year, are transferred from the Highway Trust Fund into the land
and water conservation fund provided in title I of the Land and Water Conservation Fund Act
of 1965. Sec. 9503(c)(4)(B). After the transfer to the land and water conservation fund, motor-
boat fuel taxes remaining in the Highway Trust Fund are transferred to the Sport Fish Restora-
tion Account. See 9503(c)(4)(C).

20 Sec. 4161(a)(2) and (3).

21Ttems of “sport fishing equipment” are enumerated in section 4162(a).
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count of the Sport Fish Restoration Account, the Coastal Wetlands
Sub-Account.

Expenditures from the Boat Safety Account are subject to annual
appropriations. Amounts transferred, paid, or credited to the Sport
Fish Restoration Account (including the Coastal Wetlands Sub-Ac-
count) are authorized to be appropriated for the uses authorized in
the expenditure provisions.22

REASONS FOR CHANGE

The Committee believes that the current Boat Safety Account is
fully funded and that expenditures for boating safety relating to
newly collected funds would be facilitated by treating these collec-
tions in the same manner as those currently required for the Sport
Fish Restoration Account. The Committee further believes that
combining the Boat Safety Account and Sport Fish Restoration Ac-
count will facilitate such uniform treatment in the future and bet-
ter coordinate expenditures for sport fishing and boating safety.

EXPLANATION OF PROVISION

The proposal eliminates the Aquatics Resources Trust Fund and
future transfers to the Boat Safety Account and transforms the
Sport Fish Restoration Account into the Sport Fish Restoration and
Boating Trust Fund. After funding of the land and water conserva-
tion fund as under present law, the balance of the taxes on motor-
boat fuels is transferred from the Highway Trust Fund into the
Sport Fish Restoration and Boating Trust Fund. In addition, the
transfers from the Highway Trust Fund to the Sport Fish Restora-
tion and Boating Trust Fund of amounts of taxes on gasoline used
as a fuel in the nonbusiness use of small-engine outdoor power
equipment are extended through September 30, 2011.

Existing amounts in the Boat Safety Account, plus interest ac-
crued on interest-bearing obligations of such account, are made
available as provided under expenditure provisions.23 The expendi-
ture provisions also authorize the appropriation of amounts in the
Sport Fish Restoration and Boating Trust Fund, including for boat-
ing safety, for the uses authorized in the expenditure provisions.

EFFECTIVE DATE
The proposal is effective October 1, 2005.

2. Repeal of harbor maintenance tax on exports (sec. 212 of the bill
and sec. 4461 of the Code)

PRESENT LAW

The Code contains provisions imposing a 0.125-percent excise tax
on the value of most commercial cargo loaded or unloaded at U.S.
ports (other than ports included in the Inland Waterway Trust
Fund system). The tax also applies to amounts paid for passenger
transportation using these U.S. ports. Exemptions are provided for
(1) cargo donated for overseas use, (2) cargo shipped between the

22 Act of August 9, 1950, 64 Stat. 430 (codified at 16 U.S.C. sec. 777 et seq.) (“An Act to pro-
vide that the United States shall aid the States in fish restoration and management projects,
and for other purposes.”)

23 The expenditure provisions are codified at 16 U.S.C. sec. 777 et seq., as may be amended
by the Sportfishing and Recreational Boating Safety Act of 2005.
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U.S. mainland and Alaska (except for crude oil), Hawaii, and/or
U.S. possessions and (3) cargo shipped between Alaska, Hawaii,
and/or U.S. possessions. Receipts from this tax are deposited in the
Harbor Maintenance Trust Fund.

The U.S. Supreme Court has held that the harbor maintenance
excise tax is unconstitutional as applied to exported cargo because
it violates the “Export Clause” of the U.S. Constitution.2¢ The tax
remains in effect for imported cargo. Imposition of the tax on pas-
senger transportation with respect to passengers on cruises that
originate, stop, or terminate, at U.S. ports has been upheld.

REASONS FOR CHANGE

The Committee believes the Internal Revenue Code should con-
form to the law of the land as interpreted by the Supreme Court
and, thus, believes the harbor maintenance excise tax as applied to
exported cargo should be repealed as deadwood.

EXPLANATION OF PROVISION

The provision conforms the Code to the Supreme Court decision
and exempts exported commercial cargo from the harbor mainte-
nance tax.

EFFECTIVE DATE

The provision is effective before, on, and after the date of enact-
ment.

3. Cap on excise tax on certain fishing equipment (sec. 213 of the
bill and sec. 4161 of the Code)

PRESENT LAW

In general, the Code imposes a 10-percent tax on the sale by the
manufacturer, producer, or importer of specified sport fishing
equipment.25 A three percent rate, however, applies to the sale of
electric outboard motors and fishing tackle boxes.26 Sport fishing
equipment subject to the 10-percent tax includes fishing rods and
poles, fishing reels, fly fishing lines, and other fishing lines not
over 130 pounds test, fishing spears, spear guns, and spear tips,
and tackle items including leaders, artificial lures, artificial baits,
artificial flies, fishing hooks, bobbers, sinkers, snaps, drayles, and
swivels. In addition the following fishing supplies and accessories
are subject to the 10-percent tax: fish stringers; creels; bags, bas-
kets, and other containers designed to hold fish; portable bait con-
tainers; fishing vests; landing nets; gaff hooks; fishing hook
disgorgers; dressing for fishing lines and artificial flies; fishing tip-
ups and tilts; fishing rod belts, fishing rodholders; fishing har-
nesses; fish fighting chairs; and fishing outriggers and downriggers.

Revenues from the excise tax on sport fishing equipment are de-
posited in the Sport Fishing Account of the Aquatic Resources
Trust Fund. Monies in the fund are spent, subject to an existing
permanent appropriation, to support Federal-State sport fish en-
hancement and safety programs.

24 United States Shoe Corp. v. United States, 523 U.S. 360, 118 S. Ct. 1290, 140 L. Ed. 2d
453 (1998).

25 Sec. 4161(a)(1).

26 Sec. 4161(a)(2) and (a)(3).
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REASONS FOR CHANGE

The Committee understands that as a tax on the manufacturer,
the 10-percent ad valorem tax rate generally is imposed at the time
a rod is sold to a wholesaler or retailer and thus the tax as a per-
centage of the ultimate retail price paid by the consumer is less
than 10 percent. However, the Committee understands that most
rods priced in excess of $100 are custom rods produced by busi-
nesses that are both the “manufacturer” and the retailer. In this
circumstance the 10-percent tax rate would apply to the retail
price. The Committee therefore believes that present-law tax does
not provide for neutral taxation of different segments of the fishing
rod market. The Committee concludes that the tax on rods and
poles the manufacturer’s price of which exceeds $100 should be lim-
ited to $10.00.

EXPLANATION OF PROVISION

The provision provides that the tax applicable to a fishing rod or
fishing pole is the lesser of 10 percent or $10.00.

EFFECTIVE DATE

The provision is effective for articles sold by the manufacturer,
producer, or importer after September 30, 2005.

C. AERIAL EXCISE TAXES

1. Clarification of excise tax exemptions for agricultural aerial ap-
plicators and exemption for fixed-wing aircraft engaged in for-
estry operations (sec. 221 of the bill and secs. 4261 and 6420
of the Code)

PRESENT LAW

Excise taxes are imposed on aviation gasoline (19.4 cents per gal-
lon) and jet fuel (21.9 cents per gallon).27 All but 0.1 cent per gal-
lon of the revenues from these taxes are dedicated to the Airport
and Airway Trust Fund. The remaining 0.1 cent per gallon rate is
imposed for the Leaking Underground Storage Tank Trust Fund.

Fuel used on a farm for farming purposes is a nontaxable use.
Aerial applicators (crop dusters) are allowed to claim a refund in-
stead of farm owners and operators in the case of aviation gasoline
if the owners or operators give written consent to the aerial appli-
cators.28 This provision applies only to fuel consumed in the air-
plane while operating over the farm, i.e., fuel consumed traveling
to and from the farm is not exempt.

Air passenger transportation is subject to an excise tax equal to
7.5 percent of the amount paid plus 53.20 per domestic flight seg-
ment.2° The tax on transportation by air does not apply to air
transportation by helicopter if the helicopter is used for (1) the ex-
ploration, or the development or removal of oil, gas, or hard min-
erals exploration, or (2) certain timber operations (planting, culti-
vating, cutting, transporting, or caring for trees, including logging

27Sec. 4081.
28 Sec. 6420(c)(4).
29 Sec. 4261(a) and (b).
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operations).39 The exemption applies only when the helicopters are
not using the Federally funded airport and airway services. Heli-
copters and fixed-wing aircraft providing emergency medical serv-
ices also are exempt from the air passenger tax regardless of the
type of airport and airway services used.31

REASONS FOR CHANGE

The Committee believes significant simplification and reduction
of administrative burden will be achieved by eliminating the re-
quirements that aerial applicators obtain written consent from the
farm owner for exempt fuel use and by allowing exempt fuel use
to extend to fuel consumed when flying between the farms where
chemicals are applied and the airport where the airplane takes off
and lands. In addition, the Committee notes that the purpose of the
aviation excise taxes is to generate revenue for the Airport Im-
provement program, which builds new and retrofits and expands
existing public airports. The Committee believes it is appropriate
to extend the current exemption for helicopters engaged in timber
operations to fixed wing aircraft when such aircraft are not using
the Federally funded airport and airway services.

EXPLANATION OF PROVISION

With regard to the exemption for aerial applicators, written con-
sent from the farm owner or operator is no longer needed for the
aerial applicator to claim exemption for aviation gasoline. The ex-
emption also is expanded to include fuels consumed when flying be-
tween the farms where chemicals are applied and the airport
where the airplane takes off and lands. The present exemption for
helicopters engaged in timber operations is expanded to include
fixed-wing aircraft if such aircraft are not using the Federally fund-
ed airport and airway services.

EFFECTIVE DATE

The provision is effective for fuel use or air transportation after
September 30, 2005.

2. Modify the definition of rural airport (sec. 222 of the bill and sec.
4261 of the Code)

PRESENT LAW

Air passenger transportation is subject to an excise tax equal to
7.5 percent of the amount paid plus §3.20 per domestic flight seg-
ment.32 The $3.20 tax on flight segments does not apply to a do-
mestic segment beginning or ending at a rural airport.

With respect to any calendar year, a rural airport is an airport
that had fewer than 100,000 passengers departing by air during
the second preceding calendar year for such airport and such air-
port either (1) is not located within 75 miles of a larger airport (one
that had at least 100,000 passengers departing in the second pre-
ceding calendar year), or (2) was receiving essential air service sub-
sidy payments as of August 5, 1997.

30 Sec. 4261(f)
31 Sec. 4261(g).
32Sec. 4261(a) and (b).
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REASONS FOR CHANGE

The Committee notes that the present-law definition of “rural
airports” generally encompasses those airports that do not offer po-
tential customers a viable alternative to a larger airport from
which a ticket would subject the purchaser to the flight segment
tax in addition to the ad valorem tax. The Committee observes that
airports located on islands with no direct access by road from the
mainland also would not offer potential customers a viable alter-
native to a larger airport, even if the island airport is within 75
miles of the larger airport.

EXPLANATION OF PROVISION

The provision expands the definition of qualified rural airport to
include an airport that (1) is not connected by paved roads to an-
other airport and (2) had fewer than 100,000 commercial pas-
sengers departing by air on flight segments of at least 100 miles
during the second preceding calendar year.

EFFECTIVE DATE
The provision is effective on October 1, 2005.

3. Exempt from ticket taxes transportation provided by seaplanes
(sec. 223 of the bill and sec. 4261 of the Code)

PRESENT LAW

Air passenger transportation is subject to an excise tax equal to
7.5 percent of the amount paid plus %3.20 per domestic flight seg-
ment (“air passenger tax”).33 A 6.25-percent tax is imposed on
amounts paid for transportation of property by air (“air cargo
tax”).3¢ The air cargo tax applies only to amounts paid to persons
engaged in the business of transporting property by air for hire.
The air passenger tax and air cargo tax does not apply to amounts
paid for the transportation if furnished on an aircraft having a
maximum certificated takeoff weight of 6,000 pounds or less unless
the aircraft is operated on an established line.35

REASONS FOR CHANGE

The Committee observes that seaplanes do not make as full utili-
zation of Federal Aviation Administration services as do planes
that offer passenger service out of traditional airports. The Com-
mittee, therefore, believes it is appropriate to exempt such service
from the air transportation excise taxes and instead impose only
the fuels excise taxes.

EXPLANATION OF PROVISION

The provision provides that the air passenger tax and the air
cargo tax do not apply to transportation by a seaplane with respect
to any segment consisting of a takeoff from, and a landing on,
water, but only if the places at which such takeoff and landing
occur have not received and are not receiving financial assistance
from the Airport and Airway Trust Fund.

33 Sec. 4261(a) and (b).
34 Sec. 4271.
35Sec. 4281.
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EFFECTIVE DATE

The provision is effective for transportation after September 30,
2005.

4. Exempt certain sightseeing flights from taxes on air transpor-
tation (sec. 224 of the bill and sec. 4281 of the Code)

PRESENT LAW

Under present law, taxable aviation transportation is subject to
a 7.5-percent excise tax on the price of an airline ticket and a $3.20
segment tax. An exception to these taxes is provided for transpor-
tation by an aircraft having a maximum certificated takeoff weight
of 6,000 pounds or less except when the aircraft is operated on an
established line. Under the Treasury regulations to be “operated on
an established line” means to be operated with “some degree of reg-
ularity between definite points. The term implies that the air car-
rier maintains control over the direction, routes, time, number of
passengers carried, etc.” Treasury regulations provide that trans-
portation need not be between two definite points to be taxable: a
payment for continuous transportation beginning and ending at the
same point is subject to the tax.36 The IRS position is that the
words “between definite points” do not require two separate points
for purposes of determining whether an aircraft is operated on an
established line. At least one court has agreed.3”

REASONS FOR CHANGE

The Committee believes it is appropriate to exempt certain sight-
seeing flights from the taxes on air transportation. Examples of
sightseeing flights include flights of short duration that overlook a
glacier, volcano, the Grand Canyon, or other similar attraction and
for which the air tour begins and ends at the same point. By short
duration, the Committee intends that the tour occur within a cal-
endar day, irrespective of intermittent stops to view the attraction.
In addition, all passengers from the initial point of departure must
return with the aircraft at the conclusion of the tour. The Com-
mittee believes that such flights are primarily for entertainment
rather than for transportation from one place to another and so
should be treated as noncommercial aviation.

EXPLANATION OF PROVISION

For purposes of the proposal exemption for small aircraft oper-
ated on nonestablished lines, an aircraft operated on a flight, the
sole purpose of which is sightseeing, will not be considered as oper-
ated on an established line.

EFFECTIVE DATE

The provision is effective with respect to transportation begin-
ning after September 30, 2005, but does not apply to any amount
paid before such date for such transportation.

36 Treas. Reg. sec. 494261-1(c).
37 Lake Mead Air Inc. v. United States, 991 F. Supp. 1209 (D. Nev. 1997).
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D. TAXES RELATING TO ALCOHOL

1. Repeal special occupational taxes on producers and marketers of
alcoholic beverages (sec. 231 of the bill and secs. 5081, 5091,
5111, 5112, 5113, 5117, 5121, 5122, 5123, 5125, 5131, 5132,
5141, 5147, 5148, and 5276 of the Code)

PRESENT LAW

Under the law in effect prior to July 1, 2005, special occupational
taxes are imposed on producers and others engaged in the mar-
keting of distilled spirits, wine, and beer. These excise taxes are
imposed as part of a broader Federal tax and regulatory structure
governing the production and marketing of alcoholic beverages. The
special occupational taxes are payable annually, on July 1 of each
year. The tax rates in effect prior to July 1, 2005 are as follows:

Producers 3% Distilled spirits and wines (sec. 5081),3° $1,000
per year, per permise; Brewers (sec. 5091), 1,000 per year, per

premise

Wholesale dealers (sec. 5111): Liquors, wines, or beer, $500
per year

Retail dealers (sec. 5121): Liquors, wines, or beer, $250 per
year

Nonbeverage use of distilled spirits (sec. 5131): $500 per year
Industrial use of distilled spirits (sec. 5276) $250 per year

Section 246(a) of the American Jobs Creation Act of 200440 sus-
pends the special occupational tax for the period beginning July 1,
2005 and ending June 30, 2008.4!

Every person engaged in a trade or business on which a special
occupational tax is imposed is required to register with the Sec-
retary.42 In addition, every dealer in liquors, wine or beer is re-
quired to keep records of their transactions.#?> A dealer is any per-
son who sells, or offers for sale, distilled spirits, wine, or beer.44 A
delegate of the Secretary of the Treasury is authorized to inspect
the records of any dealer during business hours.#5 There are pen-
alties for failing to comply with the recordkeeping requirements.4¢
There are also registration and regulation requirements for the
nonbeverage use of distilled spirits, and permit and recordkeeping
requirements for the industrial use of distilled spirits.4”

The Code limits the persons from whom dealers may purchase
their liquor stock intended for resale. A dealer may only purchase
from:

1. a wholesale dealer in liquors who has paid the special oc-
cupational tax as such dealer to cover the place where such
purchase is made; or

38 A reduced rate of tax in the amount of $500.00 is imposed on small proprietors (as defined
in the Code) (secs. 5081(b) and 5091(b)).

39 Proprietors of plants producing distilled spirits exclusively for fuel use, with annual produc-
tion not exceeding 10,000 proof gallons, are exempt. Secs. 5081(c), 5181(c)(4).

40 Pub. L. No. 108-357.

41 See sec. 5148.

42Secs. 5141 and 7011. The registration is of such person’s name or style, place of residence,
trade or business, and the place where such trade or business is to be carried on.

43Secs. 5114 and 5124.

44 Sec. 5112(a). Such definition includes producers and, in general, proprietors of warehouses.

45 Sec. 5146.

46 Sec. 5603.

47Secs. 5132 and 5275.
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2. a wholesale dealer in liquors who is exempt, at the place
where such purchase is made, from payment of such tax under
any provision chapter 51 of the Code; or

3. a person who is not required to pay special occupational
tax as a wholesale dealer in liquors.48

Violation of this restriction in punishable by $1,000 fine, impris-
onment of one year, or both.4 A violation also makes the alcohol
subject to seizure and forfeiture.5°

REASONS FOR CHANGE

The special occupational tax is not a tax on alcoholic products
but rather operates as a license fee on businesses. The Committee
believes that this tax places an unfair burden on business owners.
However, the Committee recognizes that the registration and rec-
ordkeeping requirements applicable to wholesalers and retailers
engaged in such businesses are necessary enforcement tools to en-
sure the protection of the revenue arising from the excise taxes on
these products. Thus, the Committee believes it appropriate to re-
peal the tax, while retaining present-law recordkeeping require-
ments.

EXPLANATION OF PROVISION

The provision repeals the special occupational taxes on producers
and marketers of alcoholic beverages and on the nonbeverage or in-
dustrial use of distilled spirits. The registration, recordkeeping and
inspection rules applicable to wholesale and retail dealers are re-
tained.5! For purposes of the recordkeeping requirements for whole-
sale and retail liquor dealers, the provision provides a rebuttable
presumption that a person who sells, or offers for sale, distilled
spirits, wine, or beer, in quantities of 20 wine gallons or more to
the same person at the same time is engaged in the business of a
wholesale dealer in liquors or a wholesale dealer in beer. In addi-
tion, the provision retains the present-law rules that make it un-
lawful for any liquor dealer to purchase distilled spirits for resale
from any person other than a wholesale liquor dealer subject to the
recordkeeping requirements, or a proprietor of a distilled spirits
plant subject to recordkeeping requirements.52 Existing general
criminal penalties relating to records and reports apply to whole-
salers and retailers who fail to comply with these requirements.

48Sec. 5117. For example, purchases from a proprietor of a distilled spirits plant at his prin-
cipal business office would be covered under item (2) since such a proprietor is not subject to
the special occupational tax on account of sales at his principal business office (sec. 5113(a)).
Purchases from a liquor store operated by a State or by a political subdivision of a State would
be covered under item (3) (sec. 5113(b)).

49 Sec. 5687.

50 Sec. 7302.

51 The provision also retains the present-law registration and regulation requirements for the
nonebeverage use of distilled spirits, and the permit and recordkeeping requirements for the in-
dustrial use of distilled spirits.

52 Proprietors of distilled spirits plants remain subject to present law recordkeeping require-
ments under section 5207. Under present law, a limited retail dealer in liquors (such as a chari-
table organization selling liquor at a picnic) may lawfully purchase distilled spirits for resale
from a retail dealer in distilled spirits. The provision retains this rule.
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EFFECTIVE DATE

The provision is effective on July 1, 2008. The provision does not
affect liability for taxes imposed with respect to periods before July
1, 2008.

2. Modify limitation on rate of rum excise tax cover over to Puerto
Rico and Virgin Islands (sec. 232 of the bill and sec. 7652 of
the Code)

PRESENT LAW

A $13.50 per proof gallon53 excise tax is imposed on distilled
spirits produced in or imported (or brought) into the United
States.54 The excise tax does not apply to distilled spirits that are
exported from the United States, including exports to U.S. posses-
sions (e.g., Puerto Rico and the Virgin Islands).55

The Code provides for cover over (payment) to Puerto Rico and
the Virgin Islands of the excise tax imposed on rum imported (or
brought) into the United States, without regard to the country of
origin.’¢ The amount of the cover over is limited under Code sec-
tion 7652(f) to $10.50 per proof gallon ($13.25 per proof gallon dur-
ing the period July 1, 1999 through December 31, 2005).

Tax amounts attributable to shipments to the United States of
rum produced in Puerto Rico are covered over to Puerto Rico. Tax
amounts attributable to shipments to the United States of rum pro-
duced in the Virgin Islands are covered over to the Virgin Islands.
Tax amounts attributable to shipments to the United States of rum
produced in neither Puerto Rico nor the Virgin Islands are divided
and covered over to the two possessions under a formula.5”
Amounts covered over to Puerto Rico and the Virgin Islands are de-
posited into the treasuries of the two possessions for use as those
possessions determine.58 All of the amounts covered over are sub-
ject to the limitation.

REASONS FOR CHANGE

The Committee believes that the fiscal needs of Puerto Rico and
Virgin Islands justify the extension and the increase to full cover
over for calendar year 2006. The Committee further believes that
dedicating a small portion of the amount covered over to Puerto
Rico to the Puerto Rico Conservation Trust Fund will help to en-
sure the continued viability of such fund.

EXPLANATION OF PROVISION

Under the provision, the cover over amount of $13.25 per proof
gallon is modified to $13.50 for rum brought into the United States
after December 31, 2005 and before January 1, 2007. After Decem-
lloer 31, 2006, the cover over amount reverts to $10.50 per proof gal-
on.

53 A proof gallon is a liquid gallon consisting of 50 percent alcohol. See sec. 5002(a)(10) and
11

54Sec. 5001(a)(1).

55Secs. 5062(b), 7653(b) and (c).

56 Secs. 7652(a)(3), (b)(3), and (e)(1). One percent of the amount of excise tax collected from
imports into the United States of articles produced in the Virgin Islands is retained by the
United States under section 7652(b)(3).

57 Sec. 7652(e)(2).

58 Secs. 7652(a)(3), (b)(3), and (e)(1).
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The provision additionally requires that Puerto Rico transfers a
portion of the amount covered over to Puerto Rico to the Puerto
Rico Conservation Trust Fund (the “Fund”).5° The treasury of Puer-
to Rico is required to make a transfer to the Fund in an amount
equal to 50 cents per proof gallon of the taxes covered over to Puer-
to Rico, and attributable to rum imported into the United States
that was produced neither in Puerto Rico nor the Virgin Islands.
The transfer is required to be made within 30 days of each such
cover over payment to Puerto Rico. Each transfer payment is to be
treated as principal for an endowment, the income from which is
to be used by the Fund for the purposes for which the Fund was
established. If Puerto Rico fails to make a timely payment to the
Trust Fund, the Secretary of the Treasury shall deduct and with-
hold such unpaid amount from the next cover over payment, plus
interest, and shall transfer such amounts directly to the Fund.
Such deduction, withholding, and direct payment will not be made
if the Secretary of the Interior, after consultation with the Gov-
ernor of Puerto Rico, finds that the failure of the treasury of Puerto
Rico to make the transfer payment was for good cause. The trans-
fer requirement expires after December 31, 2006.

EFFECTIVE DATE

The changes in the cover over rate are effective for articles
brought into the United States after December 31, 2005. The provi-
sion regarding the Puerto Rico Conservation Trust Fund is effective
January 1, 2006.

3. Provide an income tax credit for cost of carrying tax-paid dis-
tilled spirits in wholesale inventories and in control State bail-
ment warehouses (sec. 233 of the bill and new sec. 5011 of the
Code)

PRESENT LAW

As is true of most major Federal excise taxes, the excise tax on
distilled spirits is imposed at a point in the chain of distribution
before the product reaches the retail (consumer) level. The excise
tax on distilled spirits produced in the United States is imposed
when the distilled spirits are removed from the distilled spirits
plant where they are produced. Distilled spirits that are bottled be-
fore importation into the United States are taxed on removal from
the first U.S. custom bonded warehouse to which they are landed
(including a warehouse located in a foreign trade zone). Distilled
spirits imported in bulk containers from bottling in the United
States may be transferred to a domestic distilled spirits plant with-
out payment of tax; subsequently, these distilled spirits are taxed
in the same way as domestically produced distilled spirits.

No tax credits are allowed under present law for business costs
associated with having tax-paid products in inventory. Rather, ex-
cise tax that is included in the purchase price of a product is treat-
ed the same as the other components of the product cost, i.e., de-
ductible as a cost of goods sold.

59The Puerto Rico Conservation Trust Fund was established pursuant to a Memorandum of
Understanding, dated December 24, 1968, between the United States Department of the Interior
and the Commonwealth of Puerto Rico.
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REASONS FOR CHANGE

Under current law, wholesale importers of distilled spirits are
not required to pay the Federal excise tax on imported spirits until
after the product is removed from a bonded warehouse for sale to
a retailer. In contrast, the tax on domestically produced spirits is
included as part of the purchase price and passed on from the sup-
plier to wholesaler. It is the Committee’s understanding that in
some instances, wholesalers can carry this tax-paid inventory for
an average of 60 days before selling it to a retailer. The Committee
believes it is appropriate to provide an income tax credit to approx-
imate the interest charge—more commonly referred to as float—
that results from carrying tax-paid distilled spirits in inventory.

EXPLANATION OF PROVISION

The provision creates a new income tax credit for eligible whole-
salers, distillers, and importers, of distilled spirits. The credit is
calculated by multiplying the number of cases of bottled distilled
spirits by the average tax-financing cost per case for the most re-
cent calendar year ending before the beginning of such taxable
year. A case is 12 80-proof 750-milliliter bottles. The average tax-
financing cost per case is the amount of interest that would accrue
at corporate overpayment rates during an assumed 60-day holding
period on an assumed tax rate of $25.68 per case of 12 80-proof
750-milliliter bottles.

The wholesaler credit only applies to domestically bottled dis-
tilled spirits 0 purchased directly from the bottler of such spirits.
An eligible wholesaler is any person that holds a permit under the
Federal Alcohol Administration Act as a wholesaler of distilled
spirits that is not a State, or agency or political subdivision thereof.

For distillers and importers that are not eligible wholesalers, the
credit is limited to bottled inventory in a warehouse owned and op-
erated by, or on behalf of, a State when title to such inventory has
not passed unconditionally. The credit for distillers and importers
applies to distilled spirits bottled both domestically and abroad.

The credit is in addition to present-law rules allowing tax in-
cluded in inventory costs to be deducted as a cost of goods sold.

The credit is treated as part of the general business credits.

EFFECTIVE DATE

The provision is effective for taxable years beginning after Sep-
tember 30, 2005.

4. Quarterly excise tax filing for small alcohol excise taxpayers (sec.
234 of the bill and sec. 5061 of the Code)

PRESENT LAW

Excise taxes on distilled spirits, wines, and beers are collected on
the basis of returns filed in accordance with rules prescribed by the
Secretary of the Treasury.6! Domestic producers of distilled spirits,
beer, and wine are generally required to pay alcohol excise taxes
within 14 days after the last day of the semi-monthly period during

60 Distilled spirits that are imported in bulk and then bottled domestically qualify as domesti-
cally bottled distilled spirits.
61Sec. 5061(a).
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which the article is withdrawn under a deferred payment bond.62
Treasury regulations also permit certain very small wine producers
to file and pay on an annual basis.63 In the case of distilled spirits,
wines, and beer which are imported into the United States (other
than in bulk containers), the importer is generally required to pay
alcohol excise taxes within 14 days after the last day of the semi-
monthly period during which the article is entered into the customs
territory of the United States.64 In the case of imported articles en-
tered for warehousing, the taxes are generally due within 14 days
after the last day of the semi-monthly period during which the arti-
cle is removed from the first such warehouse.6>

Special rules apply to accelerate payments made with respect to
taxes allocable to the second half of the month of September.66

REASONS FOR CHANGE

The Committee believes that the payment of alcohol excise taxes
and filing of the related tax returns on a semi-monthly basis are
a heavy burden for small businesses engaged in the production and
importation of distilled spirits, wines and beers. The Committee
wishes to lighten the paperwork load on these taxpayers by permit-
ting filing and payment on a quarterly basis.

EXPLANATION OF PROVISION

Under the provision, domestic producers and importers of dis-
tilled spirits, wines, and beers with annual excise tax liability of
$50,000 or less attributable to alcohol may file returns and pay
taxes within 14 days after the end of the calendar quarter instead
of on a semi-monthly basis. In order to qualify, the taxpayer’s tax
liability for such taxes during the immediately preceding year must
have been $50,000 or less, and, as of the beginning of the current
calendar year, the taxpayer must reasonably expect to pay less
than $50,000 in such taxes for that year. The provision does not
apply to a taxpayer for any portion of the calendar year following
the first date on which the aggregate amount of tax due for that
year exceeds the $50,000 threshold.

The special rules accelerating payments for taxes allocable to the
second half of September do not apply to quarterly filers under the
proposal.

Very small wine producers may still file and pay on an annual
basis as under present law.

EFFECTIVE DATE

The provision is effective for quarterly periods beginning January
1, 2006.

62Sec. 5061(d)(1).

63 Annual filing and payment is permitted to a wine producer who has not given a deferred
payment bond, and who either paid wine excise taxes in an amount less than $1,000 during
the previous calendar year or is a proprietor of a new bonded wine premise and expects to pay
less than $1,000 in wine excise taxes before the end of the calendar year. 27 CFR sec. 24.273(a).

64 Sec. 5061(d)(2)(A).

65Sec. 5061(d)(2)(B).

66 Sec. 5061(d)(4).
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E. SPORT EXCISE TAXES
1. Custom gunsmiths (sec. 241 of the bill and sec. 4182 of the Code)
PRESENT LAW

The Code imposes an excise tax upon the sale by the manufac-
turer, producer or importer of certain firearms and ammunition.6?
Pistols and revolvers are taxable at 10 percent. Firearms (other
than pistols and revolvers), shells, and cartridges are taxable at 11
percent. The excise tax for firearms imposed on manufacturers,
producers, and importers does not apply to machine guns and short
barreled firearms. Sales to the Defense Department of firearms,
pistols, revolvers, shells and cartridges also are exempt from the
tax.

REASONS FOR CHANGE

Many custom gunsmiths do not actually make new guns, rather
they remodel or refurbish existing firearms. The provision estab-
lishes an exemption from the excise tax for manufacturers of fewer
than 50 firearms per year. The Committee believes two objectives
are accomplished under the provisions. First, this provision elimi-
nates the imposition of the excise tax on custom gunmakers, and
second, it eliminates an administrative burden placed on small
businesses.

EXPLANATION OF PROVISION

The provision exempts from the firearms excise tax firearms, pis-
tols, and revolvers manufactured, produced, or imported by a per-
son who manufactures, produces, and imports less than 50 of such
articles during the calendar year. Controlled groups are treated as
a single person for determining the 50-article limit.

EFFECTIVE DATE

The provision is effective for articles sold by the manufacturer,
producer, or importer after September 30, 2005. No inference is in-
tended from the prospective effective date of this provision as to
the proper treatment of pre-effective date sales.

TITLE III—MISCELLANEOUS PROVISIONS

A. MoTor FUEL TaAX ENFORCEMENT ADVISORY COMMISSION
(sec. 301 of the bill)

PRESENT LAwW

Present law does not require that there be an advisory commis-
sion on motor tax fuel enforcement.

REASONS FOR CHANGE

The Committee believes that motor fuel tax administration can
be improved through the cooperation and shared experiences of the
various stakeholders in motor fuel tax enforcement. Therefore, the
Committee believes it appropriate to create an advisory commission

67Sec. 4181.
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for motor fuel tax enforcement consisting of both Government and
private sector members.

EXPLANATION OF PROVISION

The provision establishes a “Motor Fuel Tax Enforcement Advi-
sory Commission” (the “Commission”). The purpose of the Commis-
sion is to (1) review motor fuel revenue collections, historical and
current, (2) review the progress of investigations (3) develop and
review legislative proposals with respect to motor fuel taxes, (4)
monitor the progress of administrative regulation projects relating
to fuel taxes, (5) review the results Federal and State agency coop-
erative efforts regarding motor fuel taxes, and (6) review the re-
sults of Federal interagency cooperative efforts regarding motor
fuel taxes. The Commission also is to evaluate and make rec-
ommendations regarding (1) the effectiveness of existing Federal
enforcement programs regarding motor fuel taxes, (2) enforcement
personnel allocation, and (3) proposals for regulatory projects, legis-
lation, and funding.

The Commission is to be composed of the following:

1. At least one representative from each of the following Fed-
eral entities: the Department of Homeland Security, the De-
partment of Transportation—Office of Inspector General, the
Federal Highway Administration, the Department of Defense,
and the Department of Justice.

2. At least one representative from the Federation of State
Tax Administrators,

3. At least one representative from any State Department of
Transportation,

4. Two representatives from the highway construction indus-
try,

5. Six representatives from industries relating to fuel dis-
tribution: refiners (2 representatives), distributors (1 represent-
ative), pipelines (1 representative), terminal operators (2 rep-
resentatives),

6. One representative from the retail fuel industry, and

7. Two representatives each from the staff of the Senate
Committee on Finance and the House Committee on Ways and
Means.

Members of the Commission are to be appointed by the Senate
Committee on Finance and the House Committee on Ways and
Means. Representatives from the Department of Treasury and the
IRS shall be available to consult with the Commission upon re-
quest. The Commission is to terminate after September 30, 2009.

EFFECTIVE DATE

The provision is effective on the date of enactment.

B. NATIONAL SURFACE TRANSPORTATION INFRASTRUCTURE
FINANCING COMMISSION

(Sec. 302 of the bill)
PRESENT LAW

Present law does not provide for any advisory commissions re-
lated Federal highway or mass transit funding.
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REASONS FOR CHANGE

The Committee observes that, as the fuel economy of the nation’s
vehicular fleet improves, receipts flowing to the Highway Trust
Fund will not grow commensurately with highway use. At the same
time, the Committee recognizes that the nation’s need for transpor-
tation infrastructure improvements are great. The Committee be-
lieves now is the time to engage in a review of the nation’s long-
term transportation infrastructure needs and a thoughtful reas-
sessment of how to finance those needs.

EXPLANATION OF PROVISION

The provision establishes a “National Surface Transportation In-
frastructure Financing Commission” (the “Financing Commission”).
The Financing Commission is to be composed of 15 members drawn
from among individuals knowledgeable in the fields of public trans-
portation finance or highway and transit programs, policy, and
needs. Financing Commission members may include representa-
tives of State and local governments or other public transportation
agencies, representatives of the transportation construction indus-
try, providers of transportation, persons knowledgeable in finance,
and users of highway and transit systems. The 15 members will be
appointed as follows:

1. The Secretary of Transportation, in consultation with the
Secretary of the Treasury, will appoint seven members;

2. The chairman of the House Committee on Ways and
Means will appoint two members;

3. The ranking minority member of the House Committee on
Ways and Means will appoint two members;

4. The chairman of the Senate Committee on Finance will
appoint two members; and

5. The ranking minority member of the Senate Committee on
Finance will appoint two members.

The Financing Commission will make an investigation and study
of revenues flowing into the Highway Trust Fund under present
law, including the individual components of the flow of such reve-
nues. The Financing Commission will consider whether the amount
of such revenues is likely to increase, decline or remain unchanged
absent changes in the law, particularly by taking into account the
impact of possible changes in consumers’ vehicle choice, fuel use or
travel alternatives that could be expected to reduce or increase rev-
enues in to the Highway Trust Fund. The Financing Commission
will consider alternative approaches to generating revenues for the
Highway Trust Fund, and the level of revenues that such alter-
natives would yield. The Financing Commission will consider high-
way and transit needs and whether additional revenues into the
Highway Trust Fund, or other Federal revenues dedicated to high-
way and transit infrastructure, would be required in order to meet
such needs. The Financing Commission’s study should address the
period between the present and through the year 2015.

Based on such investigation and study, the Financing Commis-
sion will develop a final report, with recommendations and the
bases for those recommendations, indicating policies that the Con-
gress may consider to achieve various levels of annual revenue for
the Highway Trust Fund and to enable the Highway Trust Fund
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to receive revenues sufficient to meet highway and transit needs.
The Financing Commission’s recommendations will address: (1)
what levels of revenue are required by the Highway Trust Fund in
order for it to meet needs to maintain and improve the condition
and performance of the nation’s highway and transit systems; (2)
what levels of revenue are required by the Highway Trust Fund in
order to ensure that Federal levels of investment in highways and
transit do not decline in real terms; and (3) the extent, if any, to
which the Highway Trust Fund should be augmented by other
mechanisms or funds as a Federal means of financing highway and
transit infrastructure investments.

The Financing Commission will submit its report and rec-
ommendations within two years of the date of its first meeting to
the Secretary of Transportation, the Secretary of the Treasury, the
House Committee on Ways and Means, Senate Committee on Fi-
nance, the House Committee on Transportation and Infrastructure,
the Senate Committee on Environment and Public Works, and Sen-
ate Committee on Banking, Housing, and Urban Affairs. The Fi-
nancing Commission will hold its first meeting within 90 days of
the appointment of the eighth individual to the Financing Commis-
sion and the Financing Commission will terminate on the 180th
day following the transmittal of its report and recommendations.

EFFECTIVE DATE

The provision is effective on the date of enactment.

C. ExpAND HiGHWAY TRUST FUND EXPENDITURE PURPOSES To IN-
CLUDE FUNDING FOR STUDIES OF SUPPLEMENTAL OR ALTERNATIVE
FINANCING FOR THE HIGHWAY TRUST FUND

(Sec. 303 of the bill)
PRESENT LAW

In general

Dedication of excise tax revenues to the Highway Trust Fund
and expenditures from the Highway Trust Fund are governed by
provisions of the Code (sec. 9503).68 The Code authorizes expendi-
tures (subject to appropriations) from the Fund through May 31,
2005, for the purposes provided in authorizing legislation, as in ef-
fect on the date of enactment of the Surface Transportation Exten-
sion Act of 2004, Part V.

The Highway Trust Fund has a subaccount for Mass Transit.
Both the Trust Fund and its subaccount are funding sources for
specific programs.

Highway Trust Fund expenditure purposes have been revised
with each authorization Act enacted since establishment of the
Highway Trust Fund in 1956. In general, expenditures authorized
under those Acts (as the Acts were in effect on the date of enact-
ment of the most recent such authorizing Act) are approved by the
Code as Highway Trust Fund expenditure purposes.6°

68 The Highway Trust Fund statutory provisions were placed in the Internal Revenue Code
in 1982.

69The authorizing Acts which currently are referenced in the Highway Trust Fund provisions
of the Code are: the Highway Revenue Act of 1956, Titles I and II of the Surface Transportation
Assistance Act of 1982, the Surface Transportation and Uniform Relocation Act of 1987, the



27

Highway Trust Fund expenditure purposes

The Highway Trust Fund receives revenues from all non-fuel
highway transportation excise taxes and revenues from all but 2.86
cents per gallon of the highway motor fuels excise taxes transferred
to the Highway Trust Fund. Programs financed from the Highway
Trust Fund (excluding the Mass Transit account) include:

1. Interstate maintenance program;

2. National Highway System;

3. The bridge program (bridge replacement and repair);

4. Surface transportation programs;

5. Congestion mitigation and air quality improvement pro-
gram;

6. Highway safety programs and research and development,
including a share of the cost of National Highway Traffic Safe-
ty Administration (“NHTSA”) programs and university re-
search centers;

7. Appalachian development highway system program,;

8. Recreational trails program,;

9. Federal lands highways program,;

10. National corridor planning and development and coordi-
nated border infrastructure programs;

11. Construction of ferry boats and ferry terminal facilities;

12. National scenic byways program,;

13. Value pricing pilot program,;

14. High priority projects program,;

15. Highway use tax evasion projects;

16. Commonwealth of Puerto Rico highway program.

Certain administrative costs of the Federal Highway Administra-
tion and NHTSA are also funded from the Highway Trust Fund.

Mass Transit Account expenditure purposes

The Highway Fund’s Mass Transit Account receives revenues
equivalent to 2.86 cents per gallon of the highway motor fuels ex-
cise taxes. Mass Transit Account monies are available through May
31, 2005, for capital and capital-related expenditures under sec-
tions 5338(a)(1) and (b)(1) of Title 49, United States Code, the
Intermodal Surface Transportation Efficiency Act of 1991, the
Transportation Equity Act for the 21st Century, the Surface Trans-
portation Extension Act of 2003, the Surface Transportation Exten-
sion Act of 2004; the Surface Transportation Extension Act of 2004,
Part II; the Surface Transportation Extension Act of 2004, Part III;
the Surface Transportation Extension Act of 2004, Part IV; and the
Surface Transportation Extension Act of 2004, Part V; as those pro-
visions were in effect on the date of enactment of the Surface
Transportation Extension Act of 2004, Part V.

REASONS FOR CHANGE

The Committee notes that the United States has relied primarily
on motor fuels taxes as the basis of funding Federal highway pro-
grams for more than 50 years. The Committee understands that it

Intermodal Surface Transportation Efficiency Act of 1991 and the Transportation Equity Act for
the 21st Century, the Surface Transportation Extension Act of 2003, the Surface Transportation
Extension Act of 2004; the Surface Transportation Extension Act of 2004, Part II; the Surface
Transportation Extension Act of 2004, Part III; the Surface Transportation Extension Act of
2004, Part IV; and the Surface Transportation Extension Act of 2004, Part V.
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has been at least two decades since the Department of Transpor-
tation has attempted an extensive study of an allocation of costs of
the Federal highway system. The Committee believes it is impor-
tant to examine alternative methods of funding highway construc-
tion.

EXPLANATION OF PROVISION

The provision expands the expenditure authority and authorizes
the expenditure of monies from the Highway Trust Fund to fund
two comprehensive studies of supplemental or alternative funding
sources for the Highway Trust Fund. One study, to receive $1 mil-
lion in funding, will review funding mechanisms of other industri-
alized nations and examine the viability of proposals such as con-
gestion pricing, greater reliance on tolls, privatization of facilities,
and other funding proposals. This study would be due no later than
December 31, 2006. The other study, to receive $16.5 million in
funding, would report on a long-term field test of a new approach
to assessing highway use taxes by use of an on-board computer
that links to satellites to calculate road mileage traversed and com-
pute the appropriate highway use tax for each of the Federal,
State, and local government as the vehicle makes use of the roads.
The vehicle owner would periodically download the data from the
on-board computer to a collection center and the collection center
would assess highway use taxes due in each jurisdiction traversed.
The results of this study would be due no later than December 31,
2011. Each study would be delivered to the Secretary of the Treas-
ury and the Secretary of Transportation.

EFFECTIVE DATE

The provision is effective upon date of enactment.

D. DELTA REGIONAL TRANSPORTATION PLAN
(Sec. 304 of the bill)
PRESENT LAW

The Delta Regional Authority is a Federal-State partnership,
serving a 240-county/parish area in an eight-State region.’® No
State is required to participate with the authority. The duties of
the authority are to: (1) produce a regional development plan; (2)
set priorities for approval of grants in the region; (3) assess the re-
gion’s needs and assets; (4) inform participating States about inter-
state cooperation; (5) work with States and local agencies to de-
velop model legislation; (6) enhance the capacity of and support
Local Development Districts, as well as the creation of Local Devel-
opment Districts where none currently exist; (7) encourage private
investment in economic development projects in the region; and (8)
assist State governments with the States’ economic development
program.

70The covered States and counties are: Alabama—20 counties; Arkansas—42 counties; Illinois,
16 counties; Kentucky—21 counties; Louisiana—46 parishes; Mississippi—45 counties; Mis-
souri—29 counties; and Tennessee—21 counties. Delta Regional Authority, Legislative Matters
and Overview, (February 1, 200)<www.dra.gov /legislation.php>.
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REASONS FOR CHANGE

The Committee believes that integrated transportation planning
for the States comprising the Delta region is an important objec-
tive. The Committee believes it is appropriate to charge the Delta
Regional Authority with studying the transportation needs of the
region and preparing a plan to address those needs.

EXPLANATION OF PROVISION

The provision directs the Delta Regional Authority to conduct a
comprehensive study of transportation assets and needs in the
eight states comprising the Delta region (Alabama, Arkansas, Illi-
nois, Kentucky, Louisiana, Mississippi, Missouri, and Tennessee).
Upon completion of the study, the Delta Regional Authority is to
create a regional strategic plan to achieve efficient transportation
systems in the Delta region.

The study and plan is to include but is not limited to the fol-
lowing transportation modes and systems: transit, rail, highway,
interstate, bridges, air, airports, waterways and ports. The Delta
Regional Authority is to work with local planning and development
districts, local and regional governments, metropolitan planning or-
ganizations, State transportation entities, and Federal transpor-
tation agencies to develop a regional strategic transportation plan.

The provision authorizes the Delta Regional Authority to receive
$500,000 in fiscal year 2005, and $500,000 in fiscal year 2006 to
conduct a comprehensive study and plan. These funds are to re-
main available until spent.

EFFECTIVE DATE

The provision is effective on the date of enactment.

E. EsTtABLISH BUILD AMERICA CORPORATION
(Sec. 305 of the bill)
PRESENT LAW

There is no provision in Federal law establishing a nonprofit cor-
poration dedicated to providing financing or other financial support
for transportation infrastructure projects.

REASONS FOR CHANGE

The Committee believes that the establishment, maintenance,
and improvement of the national transportation network are a na-
tional priority. Investing in transportation infrastructure creates
long-term capital assets for the nation that will help address its
enormous infrastructure needs and improves its economic produc-
tivity. The Committee believes that financing for long-term infra-
structure capital investments are not currently being met by exist-
ing investment programs. Thus, the Committee believes it is impor-
tant to establish a corporation dedicated to providing financial sup-
port to transportation and infrastructure projects.

EXPLANATION OF PROVISION

The provision establishes a nonprofit corporation, to be known as
the “Build America Corporation.” The Build America Corporation is
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not an agency or establishment of the United States Government.
The Build America Corporation generally shall be subject to the
laWF of the State of Delaware applicable to corporations not for
profit.

The purpose of the corporation is to provide financial support for
qualified projects. Under the provision a “qualified project” gen-
erally is defined as any transportation infrastructure project of any
governmental unit or other person that is proposed by a State, in-
cluding a highway project, a transit system project, a railroad
project, an airport project, a port project, and an inland waterways
project. The provision imposes additional requirements if a quali-
fied project is financed by debt issued by the Build America Cor-
poration.

EFFECTIVE DATE

The provision is effective on the date of enactment.

F. INCREASE IN DOLLAR LIMITS FOR QUALIFIED TRANSPORTATION
FRINGE BENEFITS

(Sec. 306 of the bill and sec. 132(f) of the Code)
PRESENT LAW

Under present law, qualified transportation benefits are exclud-
able from gross income and wages for employment tax purposes.
Qualified transportation benefits are: (1) transportation in a com-
muter highway vehicle if such transportation is in connection with
travel between the employee’s residence and place of employment
(“van pooling”); (2) transit passes; and (3) qualified parking. For
purposes of the exclusion for van pooling benefits, a commuter
highway vehicle is any highway vehicle: (1) the seating capacity of
which is at least six adults (excluding the driver); and (2) at least
80 percent of the mileage use of which can reasonably be expected
to be (a) for purposes of transporting employees in connection with
travel between their residences and their place of employment and
(b) on trips during which the number of employees transported for
such purposes is at least one-half of the adult seating capacity of
such vehicle (not including the driver).

The maximum amount of qualified parking that is excludable
from income and wages is $200 per month (for 2005). The max-
imum amount of transit passes and van pooling benefits that are
excludable from income and wages per month is $105 (for 2005).
These dollar amounts are indexed for inflation.

REASONS FOR CHANGE

The Committee believes that the use of van pooling and mass
transit should be encouraged. Thus, the Committee believes that
the maximum amount of excludable van pooling and transit pass
benefits should be increased. The Committee also believes that it
is appropriate to use consistent inflation adjustments in the deter-
mination of the amount of qualified transportation fringe benefits.

EXPLANATION OF PROVISION

Under the provision, the maximum dollar amount of excludable
van pooling and transit pass benefits is increased to $155 per
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month. The maximum amount of excludable qualified parking is
$200 per month. The dollar amounts are indexed for inflation after
2008 (with 2007 as a base year).

EFFECTIVE DATE

The provision is effective for taxable years beginning after De-
cember 31, 2005.

TITLE IV—FUELS-RELATED TECHNICAL CORRECTIONS

A. FUELS-RELATED TECHNICAL CORRECTIONS TO AMERICAN JOBS
CREATION ACT OF 2004 (“AJCA?”)

The provision includes two technical corrections to AJCA, de-
scribed below. Such technical corrections take effect as if included
in the section of AJCA to which the correction relates.

1. Volumetric ethanol excise tax credit (sec. 401 of the bill, sec. 301
of AJCA, and sec. 6427 of the Code)

AJCA repealed the reduced tax rates for alcohol fuels and tax-
able fuels to be blended with alcohol. The technical correction
makes a conforming amendment to eliminate the refund provisions
based on those reduced rates (secs. 6427(f) and 6427(0)).

2. Aviation fuel (sec. 401 of the bill, sec. 853 of AJCA, and sec. 4081
of the Code)

Section 853 of the AJCA moved the taxation of jet fuel (aviation-
grade kerosene) from section 4091 to section 4081 of the Code and
repealed section 4091. The termination date for the 21.8 cent per
gallon rate for noncommercial aviation jet fuel was inadvertently
omitted from the Act. The technical correction clarifies that after
September 30, 2007, the rate for jet fuel used in noncommercial
aviation will be 4.3 cents per gallon (sec. 4081(d)(2)).

An additional technical correction clarifies that users of aviation
fuel in commercial aviation are required to be registered with the
IRS in order for the 4.3-cents-per-gallon rate to apply (including for
purposes of the self-assessment of tax by commercial aircraft opera-
tors) (sec. 4081(a)(2)(C)).

B. FUELS-RELATED TECHNICAL CORRECTIONS TO TRANSPORTATION
EQuiTYy AcT FOR THE 21ST CENTURY (“TEA 21”)

The provision includes a technical correction to TEA 21, de-
scribed below. The technical correction takes effect as if included
in the section of TEA 21 to which it relates.

1. Coastal Wetlands sub-account (sec. 401 of the bill, sec. 9005 of
TEA 21, and sec. 9504 of the Code)

Section 9005(b)(3) of TEA 21 redesignated Code section
9504(b)(2)(B), referring to the purposes of the Coastal Wetlands
Planning, Protection and Restoration Act, as 9504(b)(2)(C), but did
not cross reference the limitation for such purposes of taxes on gas-
oline used in the nonbusiness use of small-engine outdoor power
equipment. The technical correction makes a conforming cross-ref-
erence amendment (sec. 9504(b)(2)).
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TITLE V—REVENUE OFFSET PROVISIONS

A. TREATMENT OF CONTINGENT PAYMENT CONVERTIBLE DEBT
INSTRUMENTS

(Sec. 501 of the bill and sec. 1275 of the Code)
PRESENT LAW

Under present law, a taxpayer generally deducts the amount of
interest paid or accrued within the taxable year on indebtedness
issued by the taxpayer. In the case of original issue discount
(“OID”), the issuer of a debt instrument generally accrues and de-
ducts, as interest, the OID over the life of the obligation, even
though the amount of the OID may not be paid until the maturity
of the instrument.

The amount of OID with respect to a debt instrument is equal
to the excess of the stated redemption price at maturity over the
issue price of the debt instrument. The stated redemption price at
maturity includes all amounts that are payable on the debt instru-
ment by maturity. The amount of OID with respect to a debt in-
strument is allocated over the life of the instrument through a se-
ries of adjustments to the issue price for each accrual period. The
adjustment to the issue price is determined by multiplying the ad-
justed issue price (i.e., the issue price increased or decreased by ad-
justments prior to the accrual period) by the instrument’s yield to
maturity, and then subtracting any payments on the debt instru-
ment (other than non-OID stated interest) during the accrual pe-
riod. Thus, in order to compute the amount of OID and the portion
of OID allocable to a particular period, the stated redemption price
at maturity and the time of maturity must be known. Issuers of
debt instruments with OID accrue and deduct the amount of OID
as interest expense in the same manner as the holders of such in-
struments accrue and include in gross income the amount of OID
as interest income.

Treasury regulations provide special rules for determining the
amount of OID allocated to a period with respect to certain debt
instruments that provide for one or more contingent payments of
principal or interest.”! The regulations provide that a debt instru-
ment does not provide for contingent payments merely because it
provides for an option to convert the debt instrument into the stock
of the issuer, into the stock or debt of a related party, or into cash
or other property in an amount equal to the approximate value of
such stock or debt.”2 The regulations also provide that a payment
is not a contingent payment merely because of a contingency that,
as of the issue date of the debt instrument, is either remote or inci-
dental.?3

In the case of contingent payment debt instruments that are
issued for money or publicly traded property,”4 the regulations pro-
vide that interest on a debt instrument must be taken into account
(as OID) whether or not the amount of any payment is fixed or de-
terminable in the taxable year. The amount of OID that is taken

71Treas. Reg. sec. 1.1275-4.
72Treas. Reg. sec. 1.1275-4(a)(4).
73 Treas. Reg. sec. 1.1275-4(a)(5).
74Treas. Reg. sec. 1.1275-4(b).
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into account for each accrual period is determined by constructing
a comparable yield and a projected payment schedule for the debt
instrument, and then accruing the OID on the basis of the com-
parable yield and projected payment schedule by applying rules
similar to those for accruing OID on a noncontingent debt instru-
ment (the “noncontingent bond method”). If the actual amount of
a contingent payment is not equal to the projected amount, appro-
priate adjustments are made to reflect the difference. The com-
parable yield for a debt instrument is the yield at which the issuer
would be able to issue a fixed-rate noncontingent debt instrument
with terms and conditions similar to those of the contingent pay-
ment debt instrument (i.e., the comparable fixed-rate debt instru-
ment), including the level of subordination, term, timing of pay-
ments, and general market conditions.”?

With respect to certain debt instruments that are convertible into
the common stock of the issuer and that also provide for contingent
payments (other than the conversion feature)—often referred to as
“contingent convertible” debt instruments—the IRS has stated that
the noncontingent bond method applies in computing the accrual of
OID on the debt instrument.”¢ In applying the noncontingent bond
method, the IRS has stated that the comparable yield for a contin-
gent convertible debt instrument is determined by reference to a
comparable fixed-rate nonconvertible debt instrument, and the pro-
jected payment schedule is determined by treating the issuer stock
received upon a conversion of the debt instrument as a contingent
payment.

REASONS FOR CHANGE

The Committee is aware that, in recent years, several corporate
taxpayers have issued convertible debt instruments that also in-
clude a separate contingent feature, usually consisting of an inter-
est rate reset provision. The Committee understands that the pri-
mary intent of these corporations is simply to issue straight con-
vertible debt instruments, and that the contingency is unlikely to
have any meaningful impact on either the stated interest rate or
overall economic yield of the debt instrument. Rather, the contin-
gency is incorporated into the financing for the purpose of sub-
jecting the debt instrument to the contingent payment OID regula-
tions, which would not otherwise apply solely on the basis of the
conversion feature. As with straight convertible debt instruments,
the stated interest rate on contingent payment convertible debt in-
struments typically is substantially less than the stated interest
rate would be on a nonconvertible debt instrument, usually less
than 400 basis points.

The Committee is aware that, in determining the comparable
yield on contingent payment convertible debt instruments under
the contingent payment OID regulations, borrowers and their advi-
sors take the position that the regulations call for using a com-
parable noncontingent debt instrument that is also nonconvertible.
The net effect of applying the contingent payment OID regulations
in this manner (i.e., determining the comparable yield on the basis
of a noncontingent, nonconvertible—rather than noncontingent,

75Treas. Reg. sec. 1.1275— 4(b)(4)(1)(A)
76 Rev. Rul. 2002-31, 2002-1 C.B.
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convertible—debt instrument), is to significantly and artificially en-
hance the interest deductions generated by what is essentially a
straight convertible debt instrument. Because the corresponding in-
terest income inclusions to holders of these debt instruments like-
wise is significantly and artificially enhanced, the Committee un-
derstands that the debt instruments almost exclusively are sold to
and purchased by tax indifferent holders.

Notwithstanding the endorsement of the taxpayer position by the
IRS in Rev. Rul. 2002-31, the Committee believes that applying
the contingent payment OID regulations in this manner is inappro-
priate, from an economic standpoint and based upon a reasonable
interpretation of the plain meaning of the regulations. Further-
more, applying the regulations in this manner creates disparate tax
treatment between contingent payment convertible debt instru-
ments and straight convertible debt instruments that differ only on
the basis of an economically meaningless contingency.

The Committee believes that the methodology mandated by this
provision would require the comparable yield on a contingent pay-
ment convertible debt instrument to be based upon a truly com-
parable noncontingent debt instrument (i.e., one that is convertible,
like the actual debt instrument issued by the taxpayer). This meth-
odology would provide parity between straight convertible debt in-
struments and contingent payment convertible debt instruments,
and eliminate the unwarranted tax benefits that are currently at-
tained merely by incorporating an essentially meaningless contin-
gency into an otherwise ordinary convertible debt instrument.

In its ruling, the IRS indicated that determining the comparable
yield on contingent payment convertible debt instruments based
upon a contingent nonconvertible debt instrument is more con-
sistent with the overall economic rationale of the contingent pay-
ment OID regulations. However, the Committee believes that this
view incorrectly assumes that the economic rationale of these regu-
lations deviates from the rest of the OID rules—and, for that mat-
ter, general tax principles—in giving tax significance to a conver-
sion feature in a debt instrument. The Committee recognizes that
contingent payment convertible debt instruments highlight a poten-
tial flaw in the current tax system whereby both the Code and gen-
eral tax principles typically disregard the economic yield provided
by convertibility features in debt instruments. However, the Com-
mittee believes that this issue should be addressed legislatively
through comprehensive reform of the tax treatment of financial
products, rather than through administrative acquiescence in tax-
payer self-help that is achieved using a particular financial product
designed specifically to obtain a favorable tax result, particularly if
that result is in conflict with the current operation of the Code and
general tax principles.

EXPLANATION OF PROVISION

The provision provides that, in the case of a contingent convert-
ible debt instrument,’” any Treasury regulations which require
OID to be determined by reference to the comparable yield of a
noncontingent fixed-rate debt instrument shall be applied as re-

77Under the provision, a contingent convertible debt instrument is defined as a debt instru-
ment that: (1) is convertible into stock of the issuing corporation, or a corporation in control
of, or controlled by, the issuing corporation; and (2) provides for contingent payments.
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quiring that such comparable yield be determined by reference to
a noncontingent fixed-rate debt instrument which is convertible
into stock. For purposes of applying the provision, the comparable
yield shall be determined without taking into account the yield re-
sulting from the conversion of a debt instrument into stock. Thus,
the noncontingent bond method in the Treasury regulations shall
be applied in a manner such that the comparable yield for contin-
gent convertible debt instruments shall be determined by reference
to comparable noncontingent fixed-rate convertible (rather than
nonconvertible) debt instruments.

EFFECTIVE DATE

The provision is effective for debt instruments issued on or after
date of enactment.

B. FRIVOLOUS TAX SUBMISSIONS
(Sec. 502 of the bill and sec. 6702 of the Code)
PRESENT LAW

The Code provides that an individual who files a frivolous income
tax return is subject to a penalty of $500 imposed by the IRS.78
The Code also permits the Tax Court 7 to impose a penalty of up
to $25,000 if a taxpayer has instituted or maintained proceedings
primarily for delay or if the taxpayer’s position in the proceeding
is frivolous or groundless.8°

REASONS FOR CHANGE

Effective tax administration is hindered by the significant num-
ber of tax returns and other submissions the IRS routinely receives
that are based on frivolous arguments. Despite constant efforts by
the IRS to provide public notice and guidance debunking frivolous
arguments, these arguments have become tax lore—such as argu-
ments that the income tax is unconstitutional, that taxes may be
withheld as a protest against government programs, and that tax-
payers may obtain a refund of all Social Security taxes paid by
waiving their right to Social Security benefits. Injecting frivolous
arguments into existing procedures for collection due process hear-
ings, offers-in-compromise, installment agreements, and taxpayer
assistance is a common means to impede and delay tax administra-
tion. IRS administrative procedures are intended to provide assist-
ance to taxpayers genuinely seeking to resolve legitimate disputes
with the IRS, and the abuse of these procedures as described di-
verts scarce IRS resources away from resolving genuine disputes.

The Committee believes the IRS needs a more significant penalty
to deter the routine assertion of frivolous tax filings and other sub-
missions. The Committee believes that frivolous returns and sub-
missions consume resources at the IRS and in the courts that can
better be utilized in resolving legitimate disputes with taxpayers.
Expanding the scope of the penalty to cover all taxpayers and tax

78 Sec. 6702.

79 Because the Tax Court generally is the only pre-payment forum available to taxpayers, it
hears most of the frivolous, groundless, or dilatory arguments raised in tax cases.

80 Sec. 6673(a).
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returns promotes fairness in the tax system. The Committee be-
lieves that this provision will improve effective tax administration.

EXPLANATION OF PROVISION

The provision modifies the IRS-imposed penalty by increasing
the amount of the penalty to up to $5,000 and by applying it to all
taxpayers and to all types of Federal taxes.

The provision also modifies present law with respect to certain
submissions that raise frivolous arguments or that are intended to
delay or impede tax administration. The submissions to which this
provision applies are requests for a collection due process hearing,
installment agreements, offers-in-compromise, and taxpayer assist-
ance orders. First, the provision permits the IRS to dismiss such
requests. Second, the provision permits the IRS to impose a penalty
of up to $5,000 for such requests, unless the taxpayer withdraws
the request after being given an opportunity to do so.

The provision requires the IRS to publish a list of positions, ar-
guments, requests, and submissions determined to be frivolous for
this purpose.

EFFECTIVE DATE

The provision is effective with respect to submissions made and
issues raised after the date on which the Secretary first prescribes
the required list of frivolous positions.

C. INCREASE IN CERTAIN CRIMINAL PENALTIES
(Sec. 503 of the bill and secs. 7201, 7203, and 7206 of the Code)
PRESENT LAW

Attempt to evade or defeat tax

In general, section 7201 imposes a criminal penalty on persons
who willfully attempt to evade or defeat any tax imposed by the
Code. Upon conviction, the Code provides that the penalty is up to
$100,000 or imprisonment of not more than five years (or both). In
the case of a corporation, the Code increases the monetary penalty
to a maximum of $500,000.

Willful failure to file return, supply information, or pay tax

In general, section 7203 imposes a criminal penalty on any per-
son required to make estimated tax payments, pay taxes, keep
records, or supply information under the Code who willfully fails
to do so. Upon conviction, the Code provides that the penalty is up
to $25,000 or imprisonment of not more than one year (or both). In
the case of a corporation, the Code increases the monetary penalty
to a maximum of $100,000.

Fraud and false statements

In general, section 7206 imposes a criminal penalty on persons
who make fraudulent or false statements under the Code. Upon
conviction, the Code provides that the penalty is up to $100,000 or
imprisonment of not more than three years (or both). In the case
of a corporation, the Code increases the monetary penalty to a
maximum of $500,000.
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Uniform sentencing guidelines

Under the uniform sentencing guidelines established by 18
U.S.C. 3571, a defendant found guilty of a criminal offense is sub-
ject to a maximum fine that is the greatest of: (a) the amount spec-
ified in the underlying provision, (b) for a felony 8! $250,000 for an
individual or $500,000 for an organization, or (c) twice the gross
gain if a person derives pecuniary gain from the offense. This Title
18 provision applies to all criminal provisions in the United States
Code, including those in the Internal Revenue Code. For example,
for an individual, the maximum fine under present law upon con-
viction of violating section 7206 is $250,000 or, if greater, twice the
amount of gross gain from the offense.

REASONS FOR CHANGE

Criminal tax penalties for the three basic tax crimes have not
been updated since 1982. Since then, tax evasion, fraud, and other
abusive schemes have steadily increased in magnitude and sophis-
tication. Additionally, non-filing has consistently remained a major
component of the tax gap. The Committee believes it is important
to strengthen the criminal tax penalties as a means to maintain an
appropriate deterrent to these crimes, punish more harshly the
most egregious tax violators, and contribute towards closing the tax
gap. The Committee also believes the creation of an enhanced pen-
alty for aggravated failures to file is appropriate to address egre-
gious instances of noncompliant behavior.

EXPLANATION OF PROVISION

Attempt to evade or defeat tax

The provision increases the criminal penalty under section 7201
of the Code for individuals to $500,000 and for corporations to
$1,000,000. The provision increases the maximum prison sentence
to ten years.

Willful failure to file return, supply information, or pay tax

The provision increases the criminal penalty under section 7203
of the Code from a misdemeanor to a felony for aggravated failures
to file. Under the provision, an aggravated failure to file is any case
in which the taxpayer fails to file returns for three or more con-
secutive years and the aggregated tax liability during such years
is $100,000 or greater. The provision imposes a penalty for an ag-

ravated failure to file up to $500,000 for individuals and up to
%1,000,000 for corporations. The provision also imposes a maximum
prison sentence of ten years.

In misdemeanor cases, the provision increases the criminal pen-
alty under section 7203 of the Code for individuals to $50,000.

Fraud and false statements

The provision increases the criminal penalty under section 7206
of the Code for individuals to $500,000 and for corporations to
$1,000,000. The provision increases the maximum prison sentence
to five years. The provision also provides that in no event shall the

81 Section 7206 states that making fraudulent or false statements under the Code is a felony.
In addition, this offense is a felony pursuant to the classification guidelines of 18 U.S.C.
3559(a)(5).
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amount of the monetary penalty under this provision be less than
the amount of the underpayment or overpayment attributable to
fraud.

EFFECTIVE DATE

The provision is effective for actions and failures to act occurring
after the date of enactment.

D. DOUBLING OF CERTAIN PENALTIES, FINES, AND INTEREST ON UN-
DERPAYMENTS RELATED TO CERTAIN OFFSHORE FINANCIAL AR-
RANGEMENTS

(Sec. 504 of the bill)
PRESENT LAW

In general

The Code contains numerous civil penalties, such as the delin-
quency, accuracy-related, fraud, and assessable penalties. These
civil penalties are in addition to any interest that may be due as
a result of an underpayment of tax. If all or any part of a tax is
not paid when due, the Code imposes interest on the under-
payment, which is assessed and collected in the same manner as
the underlying tax and is subject to the respective statutes of limi-
tations for assessment and collection.

Delinquency penalties

Failure to file—Under present law, a taxpayer who fails to file
a tax return on a timely basis is generally subject to a penalty
equal to 5 percent of the net amount of tax due for each month that
the return is not filed, up to a maximum of five months or 25 per-
cent. An exception from the penalty applies if the failure is due to
reasonable cause. The net amount of tax due is the excess of the
amount of the tax required to be shown on the return over the
amount of any tax paid on or before the due date prescribed for the
payment of tax.

Failure to pay.—Taxpayers who fail to pay their taxes are subject
to a penalty of 0.5 percent per month on the unpaid amount, up
to a maximum of 25 percent. If a penalty for failure to file and a
penalty for failure to pay tax shown on a return both apply for the
same month, the amount of the penalty for failure to file for such
month is reduced by the amount of the penalty for failure to pay
tax shown on a return. If a return is filed more than 60 days after
its due date, then the penalty for failure to pay tax shown on a re-
turn may not reduce the penalty for failure to file below the lesser
of $100 or 100 percent of the amount required to be shown on the
return. For any month in which an installment payment agreement
with the IRS is in effect, the rate of the penalty is half the usual
rate (0.25 percent instead of 0.5 percent), provided that the tax-
payer filed the tax return in a timely manner (including exten-
sions).

Failure to make timely deposits of tax.—The penalty for the fail-
ure to make timely deposits of tax consists of a four-tiered struc-
ture in which the amount of the penalty varies with the length of
time within which the taxpayer corrects the failure. A depositor is
subject to a penalty equal to 2 percent of the amount of the under-
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payment if the failure is corrected on or before the date that is five
days after the prescribed due date. A depositor is subject to a pen-
alty equal to 5 percent of the amount of the underpayment if the
failure is corrected after the date that is five days after the pre-
scribed due date but on or before the date that is 15 days after the
prescribed due date. A depositor is subject to a penalty equal to 10
percent of the amount of the underpayment if the failure is cor-
rected after the date that is 15 days after the due date but on or
before the date that is 10 days after the date of the first delin-
quency notice to the taxpayer (under sec. 6303). Finally, a depositor
is subject to a penalty equal to 15 percent of the amount of the un-
derpayment if the failure is not corrected on or before the date that
is 10 days after the date of the day on which notice and demand
for immediate payment of tax is given in cases of jeopardy.

An exception from the penalty applies if the failure is due to rea-
sonable cause. In addition, the Secretary may waive the penalty for
an inadvertent failure to deposit any tax by specified first-time de-
positors.

Accuracy-related penalties

In general.—The accuracy-related penalties are imposed at a rate
of 20 percent of the portion of any underpayment that is attrib-
utable, in relevant part, to (1) negligence, (2) any substantial un-
derstatement of income tax, (3) any substantial valuation
misstatement, and (4) any reportable transaction understatement.
The penalty for a substantial valuation misstatement is doubled for
certain gross valuation misstatements. In the case of a reportable
transaction understatement for which the transaction is not dis-
closed, the penalty rate is 30 percent. These penalties are coordi-
nated with the fraud penalty. This statutory structure operates to
eliminate any stacking of the penalties.

No penalty is to be imposed if it is shown that there was reason-
able cause for an underpayment and the taxpayer acted in good
faith, and in the case of a reportable transaction understatement
the relevant facts of the transaction have been disclosed, there is
or was substantial authority for the taxpayer’s treatment of such
transaction, and the taxpayer reasonably believed that such treat-
ment was more likely than not the proper treatment.

Negligence or disregard for the rules or regulations.—If an under-
payment of tax is attributable to negligence, the negligence penalty
applies only to the portion of the underpayment that is attributable
to negligence. Negligence means any failure to make a reasonable
attempt to comply with the provisions of the Code. Disregard in-
cludes any careless, reckless or intentional disregard of the rules
or regulations.

Substantial understatement of income tax.—Generally, an under-
statement is substantial if the understatement exceeds the greater
of (1) 10 percent of the tax required to be shown on the return for
the tax year or (2) $5,000. In determining whether a substantial
understatement exists, the amount of the understatement is re-
duced by any portion attributable to an item if (1) the treatment
of the item on the return is or was supported by substantial au-
thority, or (2) facts relevant to the tax treatment of the item were
adequately disclosed on the return or on a statement attached to
the return.
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Substantial valuation misstatement.—A penalty applies to the
portion of an underpayment that is attributable to a substantial
valuation misstatement. Generally, a substantial valuation
misstatement exists if the value or adjusted basis of any property
claimed on a return is 200 percent or more of the correct value or
adjusted basis. The amount of the penalty for a substantial valu-
ation misstatement is 20 percent of the amount of the under-
payment if the value or adjusted basis claimed is 200 percent or
more but less than 400 percent of the correct value or adjusted
basis. If the value or adjusted basis claimed is 400 percent or more
of the correct value or adjusted basis, then the overvaluation is a
gross valuation misstatement.

Reportable transaction understatement.—A penalty applies to any
item that is attributable to any listed transaction, or to any report-
able transaction (other than a listed transaction) if a significant
purpose of such reportable transaction is tax avoidance or evasion.

Fraud penalty

The fraud penalty is imposed at a rate of 75 percent of the por-
tion of any underpayment that is attributable to fraud. The accu-
racy-related penalty does not to apply to any portion of an under-
payment on which the fraud penalty is imposed.

Assessable penalties

In addition to the penalties described above, the Code imposes a
number of additional penalties, including, for example, penalties
for failure to file (or untimely filing of) information returns with re-
spect to foreign trusts, and penalties for failure to disclose any re-
quired information with respect to a reportable transaction.

Interest provisions

Taxpayers are required to pay interest to the IRS whenever
there is an underpayment of tax. An underpayment of tax exists
whenever the correct amount of tax is not paid by the last date pre-
scribed for the payment of the tax. The last date prescribed for the
payment of the income tax is the original due date of the return.

Different interest rates are provided for the payment of interest
depending upon the type of taxpayer, whether the interest relates
to an underpayment or overpayment, and the size of the under-
payment or overpayment. Interest on underpayments is com-
pounded daily.

Offshore Voluntary Compliance Initiative

In January 2003, Treasury announced the Offshore Voluntary
Compliance Initiative (“OVCI”) to encourage the voluntary disclo-
sure of previously unreported income placed by taxpayers in off-
shore accounts and accessed through credit card or other financial
arrangements. A taxpayer had to comply with various require-
ments in order to participate in the OVCI, including sending a
written request to participate in the program by April 15, 2003.
This request had to include information about the taxpayer, the
taxpayer’s introduction to the credit card or other financial ar-
rangements and the names of parties that promoted the trans-
action. Taxpayers entering into a closing agreement under the
OVCI will not be liable for civil fraud, the fraudulent failure to file
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penalty or the civil information return penalties. The taxpayer will
pay back taxes, interest and certain accuracy-related and delin-
quency penalties.82

Voluntary disclosure policy

A taxpayer’s timely, voluntary disclosure of a substantial unre-
ported tax liability has long been an important factor in deciding
whether the taxpayer’s case should ultimately be referred for crimi-
nal prosecution. The voluntary disclosure must be truthful, timely,
and complete. The taxpayer must show a willingness to cooperate
(as well as actual cooperation) with the IRS in determining the cor-
rect tax liability. The taxpayer must make good-faith arrangements
with the IRS to pay in full the tax, interest, and any penalties de-
termined by the IRS to be applicable. A voluntary disclosure does
not guarantee immunity from prosecution. It creates no substantive
or procedural rights for taxpayers.83

REASONS FOR CHANGE

The Committee is aware that individuals and corporations,
through sophisticated transactions, are placing unreported income
in offshore financial accounts accessed through credit or debit cards
or other financial arrangements in order to avoid or evade Federal
income tax. Such a phenomenon poses a serious threat to the effi-
cacy of the tax system because of both the potential loss of revenue
and the potential threat to the integrity of the self-assessment sys-
tem. The IRS estimates there may be several hundred thousand
taxpayers using offshore financial arrangements to conceal taxable
income from the IRS, costing the government billions of dollars in
lost revenue. However, only 1,235 applications to participate in the
OVCI initiative were received. From these cases, the IRS expects
to identify millions of dollars of uncollected tax. At the start of the
program, the clear message to taxpayers was that those who failed
to come forward would be pursued by the IRS and would be subject
to more significant penalties and possible criminal sanctions. The
Committee believes that doubling the civil penalties, fines and in-
terest applicable to taxpayers who entered into these arrangements
and did not take advantage of OVCI will provide the IRS with the
significant sanctions needed to stem the promotion of, and partici-
pation in, these abusive schemes.

EXPLANATION OF PROVISION

The provision increases by a factor of two the total amount of
civil penalties, interest, and fines applicable to taxpayers who were
eligible to participate in, but did not participate in, the OVCI and
did not otherwise voluntarily disclose their underpayment of U.S.
income tax liability through the use of certain offshore financial ar-
rangements. Under the provision, the determination of whether
any civil penalty is to be applied to such underpayment is made
without regard to whether a return has been filed, whether there
was reasonable cause for such underpayment, and whether the tax-
payer acted in good faith.

82 Rev. Proc. 2003-11, 2003—4 C.B. 311.
83 Internal Revenue News Release 2002—-135, IR-2002-135 (December 11, 2002).
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EFFECTIVE DATE

The provision generally is effective with respect to a taxpayer’s
open tax years on or after date of enactment.

E. MODIFICATION OF COORDINATION RULES FOR CONTROLLED FOR-
EIGN CORPORATION AND PASSIVE FOREIGN INVESTMENT COMPANY
REGIMES

(Sec. 505 of the bill and sec. 1297 of the Code)
PRESENT LAW

The United States employs a “worldwide” tax system, under
which domestic corporations generally are taxed on all income,
whether derived in the United States or abroad. Income earned by
a domestic parent corporation from foreign operations conducted by
foreign corporate subsidiaries generally is subject to U.S. tax when
the income is distributed as a dividend to the domestic corporation.
Until such repatriation, the U.S. tax on such income generally is
deferred. However, certain anti-deferral regimes may cause the do-
mestic parent corporation to be taxed on a current basis in the
United States with respect to certain categories of passive or highly
mobile income earned by its foreign subsidiaries, regardless of
whether the income has been distributed as a dividend to the do-
mestic parent corporation. The main anti-deferral regimes in this
context are the controlled foreign corporation rules of subpart F 84
and the passive foreign investment company rules.85 Deferral of
U.S. tax 1s considered appropriate, on the other hand, with respect
to most types of active business income earned abroad. A foreign
tax credit generally is available to offset, in whole or in part, the
U.S. tax owed on foreign-source income, whether earned directly by
the domestic corporation, repatriated as an actual dividend, or in-
cluded under one of the anti-deferral regimes.86

Subpart F,87 applicable to controlled foreign corporations and
their shareholders, is the main anti-deferral regime of relevance to
a U.S.-based multinational corporate group. A controlled foreign
corporation generally is defined as any foreign corporation if U.S.
persons own (directly, indirectly, or constructively) more than 50
percent of the corporation’s stock (measured by vote or value), tak-
ing into account only those U.S. persons that own at least 10 per-
cent of the stock (measured by vote only).88 Under the subpart F
rules, the United States generally taxes the U.S. 10-percent share-
holders of a controlled foreign corporation on their pro rata shares
of certain income of the controlled foreign corporation (referred to
as “subpart F income”), without regard to whether the income is
distributed to the shareholders.89

Subpart F income generally includes passive income and other
income that is readily movable from one taxing jurisdiction to an-
other. Subpart F income consists of foreign base company income,?0

84 Secs. 951-964.

85 Secs. 1291-1298

86 Secs. 901, 902, 960 1291(g).
87 Secs. 951-964.

88 Secs. 951(b), 957, 958.

89 Sec. 951(a).

90 Sec. 954.
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insurance income,?! and certain income relating to international
boycotts and other violations of public policy.?2 Foreign base com-
pany income consists of foreign personal holding company income,
which includes passive income (e.g., dividends, interest, rents, and
royalties), as well as a number of categories of non-passive income,
including foreign base company sales income and foreign base com-
pany services income.?3

In effect, the United States treats the U.S. 10-percent share-
holders of a controlled foreign corporation as having received a cur-
rent distribution out of the corporation’s subpart F income. In addi-
tion, the U.S. 10-percent shareholders of a controlled foreign cor-
poration are required to include currently in income for U.S. tax
purposes their pro rata shares of the corporation’s earnings in-
vested in U.S. property.94

The Tax Reform Act of 1986 established an additional anti-defer-
ral regime, for passive foreign investment companies. A passive for-
eign investment company generally is defined as any foreign cor-
poration if 75 percent or more of its gross income for the taxable
year consists of passive income, or 50 percent or more of its assets
consists of assets that produce, or are held for the production of,
passive income.?5 Alternative sets of income inclusion rules apply
to U.S. persons that are shareholders in a passive foreign invest-
ment company, regardless of their percentage ownership in the
company. One set of rules applies to passive foreign investment
companies that are “qualified electing funds,” under which electing
U.S. shareholders currently include in gross income their respective
shares of the company’s earnings, with a separate election to defer
payment of tax, subject to an interest charge, on income not cur-
rently received.?® A second set of rules applies to passive foreign
investment companies that are not qualified electing funds, under
which U.S. shareholders pay tax on certain income or gain realized
through the company, plus an interest charge that is attributable
to the value of deferral.®7 A third set of rules applies to passive for-
eign investment company stock that is marketable, under which
electing U.S. shareholders currently take into account as income
(or loss) the difference between the fair market value of the stock
as of the close of the taxable year and their adjusted basis in such
stock (subject to certain limitations), often referred to as “marking
to market.” 98

Under section 1297(e), which was enacted in 1997 to address the
overlap of the passive foreign investment company rules and sub-
part F, a controlled foreign corporation generally is not also treated
as a passive foreign investment company with respect to a U.S.
shareholder of the corporation. This exception applies regardless of
the likelihood that the U.S. shareholder would actually be taxed
under subpart F in the event that the controlled foreign corpora-
tion earns subpart F income. Thus, even in a case in which a con-
trolled foreign corporation’s subpart F income would be allocated to

91 Sec. 953.
92 Sec. 952(a)(3)—(5).
93 Sec. 954.
94 Secs. 951(a)(1)(B), 956.
95 Sec. 1297.
96 Sec. 1293-1295.
97 Sec. 1291.
98 Sec. 1296.
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a different shareholder under the subpart F allocation rules, a U.S.
shareholder would still qualify for the exception from the passive
foreign investment company rules under section 1297(e).

REASONS FOR CHANGE

The Committee is aware that section 1297(e) may enable a U.S.
shareholder (like Enron in the “Project Apache” transaction)9® to
claim exemption from the passive foreign investment company
rules with respect to ownership of controlled foreign corporation
stock on the basis of mere status as a U.S. shareholder, despite the
fact that the U.S. shareholder may have implemented a structure
intended to render it impossible for such shareholder to recognize
any income under subpart F in connection with the stock. The
Committee believes that the passive foreign investment company
rules should be available to serve as a backstop to subpart F in
such circumstances, and thus believes that the exception to the
passive foreign investment company rules for U.S. shareholders of
controlled foreign corporations should be geared more closely to the
U.S. shareholder’s potential taxability under subpart F, as opposed
to mere status as a U.S. shareholder under subpart F.

EXPLANATION OF PROVISION

The provision adds an exception to section 1297(e) for U.S. share-
holders that face only a remote likelihood of incurring a subpart F
inclusion in the event that a controlled foreign corporation earns
subpart F income, thus preserving the potential application of the
passive foreign investment company rules in such cases.

EFFECTIVE DATE

The provision is effective for taxable years of controlled foreign
corporations beginning after March 2, 2005, and for taxable years
of U.S. shareholders in which or with which such taxable years of
controlled foreign corporations end.

F. DECLARATION BY CHIEF EXECUTIVE OFFICER RELATING TO
FEDERAL ANNUAL CORPORATE INCOME TAX RETURN

(Sec. 506 of the bill and sec. 6062 of the Code)
PRESENT LAW

The Code requires 100 that the income tax return of a corporation
must be signed by either the president, the vice-president, the
treasurer, the assistant treasurer, the chief accounting officer, or
any other officer of the corporation authorized by the corporation
to sign the return.

The Code also imposes 191 a criminal penalty on any person who
willfully signs any tax return under penalties of perjury that that
person does not believe to be true and correct with respect to every
material matter at the time of filing. If convicted, the person is
guilty of a felony; the Code imposes a fine of not more than

99 See Joint Committee on Taxation, Report of Investigation of Enron Corporation and Related
Entities Regarding Federal Tax and Compensation Issues, and Policy Recommendations (JCS—
3-03), February 2003, vol. I at 255, 258—59.

100 Sec. 6062.

101 Sec. 7206.
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$100,000 192 ($500,000 in the case of a corporation) or imprison-
ment of not more than three years, or both, together with the costs
of prosecution.

REASONS FOR CHANGE

Recent incidents of corporate and accounting malfeasance result-
ing in criminal charges and convictions demonstrate that Chief Ex-
ecutive Officers (CEO) are not immune from noncompliant behav-
ior. The Committee believes that requiring the CEO of a corpora-
tion to personally certify that he or she has received reasonable as-
surance that the material aspects of the corporation’s tax return
are accurate and that processes and procedures are in place to as-
sure compliance with tax laws will reduce the likelihood that abu-
sive transactions and unintended application of the tax laws will
appear on a tax return. The Committee believes that CEO certifi-
cation will effectively eliminate the opportunity to claim ignorance
or lack of involvement in material issues involving the company’s
financial activities.

A CEO is responsible for the company he or she runs. The CEO
influences who sits on the Board of Directors, who the company
auditors will be, and the business strategy of the company. Simi-
larly, the CEO should have accountability for the corporate tax re-
turn. This concept has already been codified in the Sarbanes-Oxley
Act of 2002, in which CEO and Chief Financial Officer certification
requirements regarding the appropriateness of financial statements
and disclosures, and the fair presentation of the operations and fi-
nancial condition of the issuer, were established. The Committee
believes this provision complements the requirements of Sarbanes-
8xlce)y and should not impose significant additional burden on a

EO.

EXPLANATION OF PROVISION

The provision requires that a corporation’s Federal annual in-
come tax return include a declaration signed under penalties of
perjury by the chief executive officer of the corporation that the
corporation has in place processes and procedures to ensure that
the return complies with the Internal Revenue Code and that the
CEO was provided reasonable assurance of the accuracy of all ma-
terial aspects of the return. This declaration is part of the income
tax return. The provision is in addition to the requirement of
present law as to the signing of the income tax return itself. Be-
cause a CEQ’s duties generally do not require a detailed or tech-
nical understanding of the corporation’s tax return, it is anticipated
that this declaration of the CEO will be more limited in scope than
the declaration of the officer required to sign the return itself.

The provision provides that the Secretary of the Treasury shall
prescribe the matters to which the declaration of the CEO applies.
It is intended that the declaration help insure that the preparation
and completion of the corporation’s tax return be given an appro-
priate level of care. For example, it is anticipated that the CEO
would declare that processes and procedures have been imple-
mented to ensure that the return complies with the Internal Rev-

R 102 Pyrsuant to 18 U.S.C. 3571, the maximum fine for an individual convicted of a felony is
250,000.
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enue Code and all regulations and rules promulgated thereunder.
Although appropriate processes and procedures can vary for each
taxpayer depending on the size and nature of the taxpayer’s busi-
ness, in every case the CEO should be briefed on all material as-
pects of the corporation’s tax return by the corporation’s chief fi-
nancial officer (or another person authorized to sign the return
under present law).

If the corporation does not have a chief executive officer, the IRS
may designate another officer of the corporation; otherwise, no
other person is permitted to sign the declaration. It is intended
that the IRS issue general guidance, such as a revenue procedure,
to: (1) address situations when a corporation does not have a chief
executive officer; and (2) define who the chief executive officer is,
in situations (for example) when the primary official bears a dif-
ferent title, when a corporation has multiple chief executive offi-
cers, or when the corporation is a foreign corporation and the CEO
is not a U.S. resident.193 It is intended that, in every instance, the
highest ranking corporate officer (regardless of title) sign this dec-
laration.

The provision does not apply to the income tax returns of mutual
funds; 194 they are required to be signed as under present law.

EFFECTIVE DATE

The provision applies to Federal annual tax returns for taxable
years ending after the date of enactment.

G. GRANT TREASURY REGULATORY AUTHORITY TO ADDRESS FOREIGN
Tax CREDIT TRANSACTIONS INVOLVING INAPPROPRIATE SEPARA-
TION OF FOREIGN TAXES FROM RELATED FOREIGN INCOME

(Sec. 507 of the bill and sec. 901 of the Code)
PRESENT LAW

The United States employs a “worldwide” tax system, under
which residents generally are taxed on all income, whether derived
in the United States or abroad. In order to mitigate the possibility
of double taxation arising from overlapping claims of the United
States and a source country to tax the same item of income, the
United States provides a credit for foreign income taxes paid or ac-
crued, subject to several conditions and limitations.

For purposes of the foreign tax credit, regulations provide that
a foreign tax is treated as being paid by “the person on whom for-
eign law imposes legal liability for such tax.” 195 Thus, for example,
if a U.S. corporation owns an interest in a foreign partnership, the
U.S. corporation can claim foreign tax credits for the tax that is im-
posed on it as a partner in the foreign entity. This would be true
under the regulations even if the U.S. corporation elected to treat
the foreign entity as a corporation for U.S. tax purposes. In such
a case, if the foreign entity does not meet the definition of a con-
trolled foreign corporation or does not generate income that is sub-

103 With respect to foreign corporations, it is intended that the rules for signing this declara-
tion generally parallel the present-law rules for signing the return. See Treas. Reg. sec. 1.6062—
1(@)(3).

104 The proposal does, however, apply to the income tax returns of mutual fund management
companies and advisors.

105 Treas. Reg. sec. 1.901-2(f)(1).
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ject to current inclusion under the rules of subpart F, the income
generated by the foreign entity might never be reported on a U.S.
return, and yet the U.S. corporation might take the position that
it can claim credits for taxes imposed on that income. This is one
example of how a taxpayer might attempt to separate foreign taxes
from the related foreign income, and thereby attempt to claim a
foreign tax credit under circumstances in which there is no threat
of double taxation.

REASONS FOR CHANGE

The Committee believes that the foreign tax credit is a mecha-
nism to relieve double taxation and that appropriate measures
should be taken to ensure such mechanism is not being abused.
The Committee therefore believes that it is necessary to expand ex-
isting regulatory authority to provide the Treasury Department ad-
ditional mechanisms to address abusive foreign tax credit schemes
that involve the inappropriate separation of foreign taxes from the
related foreign income.

EXPLANATION OF PROVISION

The provision provides regulatory authority for the Treasury De-
partment to address transactions that involve the inappropriate
separation of foreign taxes from the related foreign income in cases
in which taxes are imposed on any person in respect of income of
an entity. Regulations issued pursuant to this authority could pro-
vide for the disallowance of a credit for all or a portion of the for-
eign taxes, or for the allocation of the foreign taxes among the par-
ticipants in the transaction in a manner more consistent with the
economics of the transaction.

EFFECTIVE DATE

The proposal generally is effective for transactions entered into
after the date of enactment.

III. BUDGET EFFECTS OF THE BILL

A. COMMITTEE ESTIMATES

In compliance with paragraph 11(a) of rule XXVI of the Standing
Rules of the Senate, the following statement is made concerning
the estimated budget effects of the revenue provisions of the “High-
way Reauthorization and Excise Tax Simplification Act of 2005” as
reported.
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B. BUDGET AUTHORITY AND TAX EXPENDITURES

Budget authority

In compliance with section 308(a)(1) of the Budget Act, the Com-
mittee states that the provisions of section 304 of the bill as re-
ported involves new or increased budget authority with respect to
the funding of a study and plan by the Delta Regional Authority.

Tax expenditures

In compliance with section 308(a)(2) of the Budget Act, the Com-
mittee states that the revenue-reducing provisions of the bill in-
volve increased tax expenditures (see revenue table in Part A.,
above). The revenue-increasing provisions of the bill involve re-
duced tax expenditures (see revenue table in part A, above).

C. CONSULTATION WITH CONGRESSIONAL BUDGET OFFICE

In accordance with section 403 of the Budget Act, the Committee
advises that the Congressional Budget Office submitted the fol-
lowing statement on this bill:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, April 26, 2005.
Hon. CHARLES E. GRASSLEY,

Chairman, Committee on Finance,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for the Highway Reauthorization
and Excise Tax Simplification Act of 2005.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Annabelle Bartsch.

Sincerely,
ELIZABETH M. ROBINSON
(For Douglas Holtz-Eakin, Director).

Enclosure.

Highway Reauthorization and Excise Tax Simplification Act of
2005

Summary: The Highway Reauthorization and Excise Tax Sim-
plification Act of 2005 would make numerous changes to the Inter-
nal Revenue Code, most of which would modify various excise
taxes. The affected excise taxes include several dedicated to the
Highway Trust Fund (HTF) and the Aquatic Resources Trust Fund
(ARTF). In addition, the bill would raise revenues mainly by chang-
ing the rules for deductibility of interest for certain debt instru-
ments and by increasing certain penalties. Enacting the legislation
would increase direct spending by allocating additional amounts to
the ARTF (which would be renamed the Sport Fishing Restoration
and Boating Trust Fund).

On net, CBO and Joint Committee on Taxation (JCT) estimate
that enacting provisions of the bill would increase federal revenues
by $9 million in 2005, $36 million over the 2006-2010 period, and
$71 million over the 2006-2015 period. JCT is in the process of re-
vising its portion of the estimate downward, however. JCT indi-
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cates that the change in estimated revenues may be large enough
to result in an estimated net revenue loss under the bill as ordered
reported by the Senate Committee on Finance. CBO estimates that
the provisions affecting spending would increase direct spending by
$103 million in 2006, by $506 million over the 2006-2010 period,
and by $1.2 billion over the 2006-2015 period.

JCT has reviewed the tax provisions of the bill and determined
that they contain no intergovernmental mandates as defined in the
Unfunded Mandates Reform Act (UMRA).

CBO has reviewed the non-tax provisions of the bill and deter-
mined that they contain no intergovernmental mandates and would
impose no costs on state, local, or tribal governments.

JCT has determined that the tax provisions contain private-sec-
tor mandates as defined in UMRA. CBO has reviewed the non-tax
provision and determined that the declaration required by the chief
executive officer, or other designated officer, relating to tax returns
would be a new private-sector mandate as defined in UMRA. CBO
estimates that the direct cost of the mandate would be minimal. In
aggregate, the costs of all the mandates contained in the bill would
fall below the annual threshold established by UMRA for private-
sector mandates ($123 million in 2005, adjusted annually for infla-
tion).

Estimated cost to the Federal Government: The budgetary im-
pagic of the bill over the 2005-2015 period is shown in the following
table.
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Basis of estimate

Revenues

Most of the estimated revenue effects of the bill were provided
by JCT. CBO estimated the impact of two provisions affecting reve-
nues: repealing the harbor maintenance tax on exports and capping
the excise tax on certain fishing equipment. Pending an anticipated
revision in JCT’s estimates, CBO and JCT estimate that enacting
provisions of the bill would increase federal revenues by $9 million
in 2005, $36 million over the 2006-2010 period, and $71 million
over the 2006-2015 period. However, JCT is likely to revise its por-
tion of that estimate, which could result in the bill having an esti-
mated net loss of revenue.

Trust Fund Reauthorization. The bill would extend the authority
to collect all excise taxes that are deposited into the Highway Trust
Fund and the Aquatic Resources Trust Fund. Under current law,
excise taxes are imposed on motor fuels, certain vehicles, and tires.
Most of those taxes are set to expire on September 30, 2005.
Among these levies is a tax of 18.3 cents per gallon that is imposed
on gasoline and special motor fuels used in motorboats and certain
small engines. The bill would distribute all revenues collected from
the tax on those fuels to the Aquatic Resources Trust Fund (ARTF).
Under current law, only 13.5 cents per gallon is deposited in the
ARTF; the balance of 4.8 cents per gallon remains in the general
fund. JCT estimates that extending the expiring tax provisions
would have no effect on federal revenues because the baseline al-
ready includes those revenues. Under section 257 of the Balanced
Budget and Emergency Deficit Control Act, excise taxes dedicated
to trust funds, if set to expire, are assumed to be extended in CBO’
s baseline at the current rates in place just before scheduled expi-
ration.

Excise Tax Reform and Simplification. In total, JCT and CBO es-
timate that enacting title II would reduce federal revenues by $376
million over the 2006-2010 period and $918 million over the 2006—
2015 period. Half of the decrease in receipts—$459 million over the
20062015 period—would result from repealing special occupa-
tional taxes on producers and marketers of alcoholic beverages. The
remaining provisions modify various excise taxes and other taxes
related to alcohol and would reduce receipts by $459 million over
the 2006-2015 period.

Miscellaneous Provisions. JCT estimates that the remaining rev-
enue-reducing provisions of the bill would decrease receipts by $33
million over the 2006-2010 period and $113 million over the 2006—
2015 period. All of this change would result from increasing the
maximum amount of tax-free, employer-provided commuting bene-
fits. (Of this reduction, $41 million would apply to off-budget re-
ceipts.)

Revenue-Raising Provisions. In total, JCT estimates that the rev-
enue provisions in title V would increase revenues by $9 million in
2005, about $450 million over the 2006-2010 period, and by about
$1.1 billion over the 2006—2015 period. Most of that increase ($945
million over the 2005-2015 period) would result from changing the
rules for deductibility of interest for certain debt instruments. (JCT
is in the process of revising the estimate for that provision; the new
estimate is likely to indicate a substantially smaller revenue gain.)
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Additional revenue increases would come from increasing certain
penalties, including fines for frivolous tax submissions.

DIRECT SPENDING

Changes in Spending and Deposits From the Aquatic Resources
Trust Fund. Changes made to the ARTF by this legislation would
increase direct spending by $28 million in 2006 and about $1.1 bil-
lion over the 2006—2015 period.

Enacting this legislation would increase direct spending from the
ARTF by allocating to that fund the entire tax of 18.3 cents per
gallon of fuels used in motorboats and small engines rather than
the 13.5 cents per gallon portion of the tax it currently receives.
Because all revenues deposited to the trust fund are available to
be spent in the following year without further appropriation, rais-
ing such deposits by 4.8 cents per gallon of fuel used in motorboats
and small engines would increase direct spending by an estimated
$29 million in 2007 and by $1.1 billion through 2015. The addi-
tional deposits would be used for sport fish and coastal wetlands
conservation activities and for boating safety grants.

Enacting the legislation also would increase direct spending by
making available without further appropriation the existing bal-
ance of the boating safety account of the ARTF (about $92 million)
and any interest earned on the balance until it is expended (an es-
timated $5 million). CBO estimates that the provision would in-
crease direct spending by $28 million in 2006, by $96 over the
2006-2010 period, and by $97 million over the 2006-2015 period.

Finally, CBO estimates that capping the excise tax on certain
fishing equipment would reduce direct spending for sport fish and
wildlife conservation grants. The modifications would reduce the
amount of excise taxes deposited to the ARTF and to the Federal
Aid-Wildlife Fund beginning in 2006. Because amounts deposited
to those funds are available without appropriation (in the following
year), cutting such deposits would reduce direct spending by an es-
timated $1 million in 2007 and by about $40 million over the 2007—
2015 period.

Cover Over (Payment) of Tax on Distilled Spirits. Under current
law, an excise tax of $13.50 per proof gallon is assessed on distilled
spirits produced or brought into the United States. Until December
31, 2005, the treasuries of Puerto Rico and the Virgin Islands will
receive $13.25 per proof gallon of the excise tax on rum imported
into the U.S. from any country or those possessions (that amount
is known as the tax cover over). Section 232 would increase the
cover over to $13.50 per proof gallon for assessments made between
January 1, 2006, and December 31, 2006. Those payments to Puer-
to Rico and the Virgin Islands are recorded in the budget as out-
lays. Based on recent tax and payment data, CBO estimates that
this provision would increase direct spending by $95 million over
the 2006-2007 period (with an additional %4 million in outlays
after 2010).

SPENDING SUBJECT TO APPROPRIATION

Alternative Financing Studies. Section 303 would authorize the
appropriation of $1 million to Montana State University and $17
million to the University of Iowa for studies to be completed in fis-
cal year 2006 and fiscal year 2012 on supplemental or alternative
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funding sources for the Highway Trust Fund. Assuming the appro-
priation of the specified amounts, CBO estimates that imple-
menting this provision would cost $14 million over the 2006-2010
period.

Regional Transportation Plan. Section 304 would authorize the
appropriation of gl million in fiscal year 2005 and 2006 for the
Delta Regional Commission to study transportation needs in eight
states in the Mississippi delta. Assuming the appropriation of the
specified amount, CBO estimates that implementing this provision
would cost $1 million over the 2006—2007 period.

Impact on state, local, and tribal governments: JCT has deter-
mined that the tax provisions of this legislation contain no inter-
governmental mandates as defined in UMRA and would impose no
costs on state, local, or tribal governments.

CBO has determined that the non-tax provisions contain no
intergovernmental mandates as defined in UMRA and would im-
pose no costs on state, local, or tribal governments.

Impact on the private sector: JCT has determined that the tax
provisions contain private-sector mandates as defined in UMRA.

CBO has reviewed the non-tax provisions of the bill and deter-
mined that section 506 would impose a new private-sector mandate
on the chief executive officer (CEO), or other designated officer, of
certain companies. The provision would require a CEO or other of-
ficer to include a signed declaration with the federal annual income
tax return of certain companies. The declaration would state that
the company has processes and procedures in place to ensure com-
pliance with the Internal Revenue Code and that the CEO was pro-
vided reasonable assurance of the accuracy of all material aspects
of such return. CBO expects that the cost to comply with the man-
date would be minimal.

In aggregate, the direct costs of all the mandates in the bill
would fall below the annual threshold established by UMRA for
private-sector mandates ($123 million in 2005, adjusted annually
for inflation.)

Estimate prepared by: Federal Revenues: Annabell and Laura
Hanlon. Federal Costs: Matthew Pickford and Deborah Reis. Pri-
vate Sector Impact: Paige Piper/Bach. Impact on State, Local, and
Tribal Governments: Teri Gullo.

Estimate Appoved By: G. Thomas Woodward, Assistant Director
for Tax Analysis; Peter H. Fontaine Deputy Assistant Director for
Budget Analysis.

IV. VOTES OF THE COMMITTEE

In compliance with paragraph 7(b) of rule XXVI of the standing
rules of the Senate, the Committee states that, with a majority and
quorum present, the “Highway Reauthorization and Excise Tax
Simplification Act of 2005” was ordered favorably reported by a
voice vote on April 19, 2005.

V. REGULATORY IMPACT AND OTHER MATTERS

A. REGULATORY IMPACT

Pursuant to paragraph 11(b) of rule XXVI of the Standing Rules
of the Senate, the Committee makes the following statement con-
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cerning the regulatory impact that might be incurred in carrying
out the provisions of the bill.

Impact on individuals and businesses, paperwork and personal pri-
vacy

The bill modifies several miscellaneous excise tax provisions.
These provisions generally do not impose increased regulatory bur-
dens on individuals or businesses. Taxpayers who elect to take ad-
vantage of certain provisions of the bill will need to keep records
in order to demonstrate that they qualify for the tax treatment pro-
vided by the bill. For example, the bill contains a provision limiting
the tax on a fishing rod or fishing pole to the lesser of 10 percent
or $10. The present-law tax is 10 percent. Affected taxpayers will
be required to calculate tax separately for each such item, rather
than in aggregate, and to keep records supporting such calcula-
tions.

The bill contains provisions to curtail tax shelters, including pro-
visions arising from the investigative report by the staff of the
Joint Committee on Taxation relating to Enron Corporation under-
taken at the request of the Committee,196 and other corporate gov-
ernance provisions. In general, these provisions will have an im-
pact on taxpayers that engage in certain tax avoidance trans-
actions. Taxpayers that have not undertaken or planned to under-
take such transactions generally are not affected by these provi-
sions of the bill.

The provisions of the bill do not impact personal privacy.

B. UNFUNDED MANDATES STATEMENT

This information is provided in accordance with section 423 of
the Unfunded Mandates Reform Act of 1995 (P.L. 104—4).

The Committee has determined that the tax provisions of the re-
ported bill contain no Federal private sector mandates within the
meaning of Public Law 104—4, the Unfunded Mandates Reform Act
of 1995, and do not impose a Federal intergovernmental mandate
on State, local, or tribal governments.

C. TaAx COMPLEXITY ANALYSIS

Section 4022(b) of the Internal Revenue Service Reform and Re-
structuring Act of 1998 (the “IRS Reform Act”) requires the Joint
Committee on Taxation (in consultation with the Internal Revenue
Service and the Department of the Treasury) to provide a tax com-
plexity analysis. The complexity analysis is required for all legisla-
tion reported by the Senate Committee on Finance, the House
Committee on Ways and Means, or any committee of conference if
the legislation includes a provision that directly or indirectly
amends the Internal Revenue Code (the “Code”) and has wide-
spread applicability to individuals or small businesses.

The staff of the Joint Committee on Taxation has determined
that a complexity analysis is not required under section 4022(b) of
the IRS Reform Act because the bill contains no provisions that
have “widespread applicability” to individuals or small businesses.

106 See Joint Committee on Taxation, Report of Investigation of Enron Corporation and Re-
lated Entities Regarding Federal Tax and Compensation Issues, and Policy Recommendations
(JCS-3-03), February 2003.
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VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

In the opinion of the Committee, it is necessary in order to expe-
dite the business of the Senate, to dispense with the requirements
of paragraph 12 of rule XXVI of the Standing Rules of the Senate
(relating to the showing of changes in existing law made by the bill
as reported by the Committee).

O



