NATIONAL PRISON RAPE ELIMINATION
COMMISSION REPORT AND STANDARDS

HEARING

BEFORE THE

SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY

OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

ONE HUNDRED ELEVENTH CONGRESS
FIRST SESSION

JULY 8, 2009

Serial No. 111-49

Printed for the use of the Committee on the Judiciary

&

Available via the World Wide Web: http:/judiciary.house.gov



NATIONAL PRISON RAPE ELIMINATION COMMISSION REPORT AND STANDARDS



NATIONAL PRISON RAPE ELIMINATION
COMMISSION REPORT AND STANDARDS

HEARING

BEFORE THE

SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY

OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

ONE HUNDRED ELEVENTH CONGRESS
FIRST SESSION

JULY 8, 2009

Serial No. 111-49

Printed for the use of the Committee on the Judiciary

&

Available via the World Wide Web: http:/judiciary.house.gov

U.S. GOVERNMENT PRINTING OFFICE
50-862 PDF WASHINGTON : 2010

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON THE JUDICIARY
JOHN CONYERS, JR., Michigan, Chairman

HOWARD L. BERMAN, California LAMAR SMITH, Texas
RICK BOUCHER, Virginia F. JAMES SENSENBRENNER, JR.,
JERROLD NADLER, New York Wisconsin
ROBERT C. “BOBBY” SCOTT, Virginia HOWARD COBLE, North Carolina
MELVIN L. WATT, North Carolina ELTON GALLEGLY, California
ZOE LOFGREN, California BOB GOODLATTE, Virginia
SHEILA JACKSON LEE, Texas DANIEL E. LUNGREN, California
MAXINE WATERS, California DARRELL E. ISSA, California
WILLIAM D. DELAHUNT, Massachusetts J. RANDY FORBES, Virginia
ROBERT WEXLER, Florida STEVE KING, Iowa
STEVE COHEN, Tennessee TRENT FRANKS, Arizona
HENRY C. “HANK” JOHNSON, JR., LOUIE GOHMERT, Texas

Georgia JIM JORDAN, Ohio
PEDRO PIERLUISI, Puerto Rico TED POE, Texas
MIKE QUIGLEY, Illinois JASON CHAFFETZ, Utah
LUIS V. GUTIERREZ, Illinois TOM ROONEY, Florida
BRAD SHERMAN, California GREGG HARPER, Mississippi

TAMMY BALDWIN, Wisconsin

CHARLES A. GONZALEZ, Texas
ANTHONY D. WEINER, New York

ADAM B. SCHIFF, California

LINDA T. SANCHEZ, California

DEBBIE WASSERMAN SCHULTZ, Florida
DANIEL MAFFEI, New York

PERRY APELBAUM, Staff Director and Chief Counsel
SEAN MCLAUGHLIN, Minority Chief of Staff and General Counsel

SUBCOMMITTEE ON CRIME, TERRORISM, AND HOMELAND SECURITY
ROBERT C. “BOBBY” SCOTT, Virginia, Chairman

PEDRO PIERLUISI, Puerto Rico LOUIE GOHMERT, Texas
JERROLD NADLER, New York TED POE, Texas

ZOE LOFGREN, California BOB GOODLATTE, Virginia
SHEILA JACKSON LEE, Texas DANIEL E. LUNGREN, California
MAXINE WATERS, California J. RANDY FORBES, Virginia
STEVE COHEN, Tennessee TOM ROONEY, Florida

ANTHONY D. WEINER, New York
DEBBIE WASSERMAN SCHULTZ, Florida
MIKE QUIGLEY, Illinois

BoOBBY VASSAR, Chief Counsel
CAROLINE LYNCH, Minority Counsel

1)



CONTENTS

JULY 8, 2009

Page
OPENING STATEMENTS

The Honorable Robert C. “Bobby” Scott, a Representative in Congress from
the State of Virginia, and Chairman, Subcommittee on Crime, Terrorism,
and Homeland SeCUTrity ........ccccocciiiieriiiiiiiiiieiiieeiee et cetee st e e 1
The Honorable Louie Gohmert, a Representative in Congress from the State
of Texas, and Ranking Member, Subcommittee on Crime, Terrorism, and
Homeland SeCUTity ......ccccccveiiiiieriiiieiiieeieeeeeee ettt e eare e s saaaeeeaseees 3

WITNESSES

Ms. Melissa Rothstein, East Coast Program Director, Just Detention Inter-

national, Washington, DC

Oral TESEIMONY ...occiiiiiiiiiieiieeie ettt ettt et e et e st e ebeesabeebeessbeesaeesnseanenas 4

Prepared Statement ..........cccccceeeeiiiiieniiiiieeeeee e 8
The Honorable Reggie B. Walton, Judge, United States District Court of

the District of Columbia, Chair, National Prison Rape Elimination Act

Commission

[0 1 B =Ty 00 ) oSSR 15

Prepared Statement ........ccccooceiiiiiiiiiiienieeee e 16
Mr. Sean E. Kenyon, Attorney, Hoeppner Wagner & Evans LLP, Merrillville,

IN

Oral TESEIMONY ...ccctieiiiiiiieiieiie ettt ettt et et e et e st e ebeesabeebeessbeesaeesnseasnas 18

Prepared Statement .........ccocccveeieiiiiiiiiiiieecee e 21
M{_) Jorsl(jOzmint, Director, South Carolina Department of Corrections, Colum-

ia,

Oral TESTIMONY  ...ooiiiiiiiiiiieeeiite ettt et e et e e e steeeesateeesbaee s sbeessnsaesssssesennseens 25

Prepared Statement .........cccccveieeiiiiieiiiiieeeeeee e eraeas 28
Ms. Lisa Freeman, Prisoner RIghts Project, Legal Aid Society of New York,

New York, NY

[0 1 B =Ty 00 ) oSSR 40

Prepared Statement ..........cccooceiiiiiiiiiienieee e 43

LETTERS, STATEMENTS, ETC., SUBMITTED FOR THE HEARING

Prepared Statement of the Honorable Louie Gohmert, a Representative in
Congress from the State of Texas, and Ranking Member, Subcommittee
on Crime, Terrorism, and Homeland Security .........ccccccceevveieeiieeicciveescveeeennnen. 57

APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

Prepared Statement of Michael W. Macleod-Ball, Interim Director and Jen-
nifer Bellamy, Legislative Counsel, Washington Legislative Office, the

American Civil Liberties Union (ACLU) .....ccccooiiiiiiiiiiieeee e 66
Prepared Statement of the Stop Abuse and Violence Everywhere (SAVE)
C0ALIEION ..ttt ettt ettt ettt e st be e st e eneas 72

Washington Post Article entitled “A Prison Nightmare”
Report entitled “National Rape Elimination Commission Report,” June 2009 .. 88

(I1D)






NATIONAL PRISON RAPE ELIMINATION
COMMISSION REPORT AND STANDARDS

WEDNESDAY, JULY 8, 2009

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 3:55 p.m., in room
2141, Rayburn House Office Building, the Honorable Robert C.
“Bobby” Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Scott, Gohmert, and Lungren.

Staff Present: (Majority) Jesselyn McCurdy, Counsel; Karen
Wilkinson, Fellow, Federal Public Defender Office Detailee; Joe
Graupensperger, Counsel; Veronica Eligan, Professional Staff Mem-
ber; (Minority) Caroline Lynch, Counsel; Kimani Little, Counsel,
and Kelsey Whitlock, Staff Assistant.

Mr. ScorT. The hearing will come to order. I would like to wel-
come you to the Subcommittee on Crime, Terrorism, and Homeland
Security. We are having a hearing on the “National Prison Rape
Elimination Commission Report and Standards.”

Over 7 million Americans are incarcerated in U.S. correctional
facilities or supervised in the community at the cost of more than
$68 billion a year. If you are going to lock up so many people in
this country, prisons and jails should be safe and productive places.
Prison rape has been shown to have a devastating impact on our
prisons. Not only does it cause severe physical and psychological
trauma to its victims, but prison rape is recognized as a contrib-
uting factor to prison homicide, violence against staff, and institu-
tional riots. It also increases the transmission of HIV/AIDS, other
sexually transmitted diseases, tuberculosis, hepatitis B and C, all
of which exist at a very high rate within U.S. prisons and jails. A
growing number of HIV/AIDS transmissions and other sexually
transmitted diseases in prisons increases the incidents of these dis-
eases in our communities and exposes and imposes threats and
costs to society at large.

Prison pays dearly for ignoring prison rape. Inmates, often non-
violent first-time offenders who are sexually assaulted, come out of
prison severely traumatized and leave prison not only more likely
to commit crimes but far more likely to commit violent crimes than
when they entered.

Prison rape is a crime with institutional implications. The Su-
preme Court in Farmer v. Brennan held that the deliberate indif-
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ference to the risk of prison rape violates the Eighth and 14th
amendments to the U.S. Constitution. The Supreme Court held
that while prison conditions may be restrictive or even harsh, pris-
on and jail officials must take reasonable measures to guarantee
the safety of inmates.

It is particularly troubling that juveniles and men and women
who are small in stature are at increased risk of sexual abuse by
the prisoners. Bureau of Justice statistics estimates that young
people held in juvenile facilities are more than five times more like-
ly to be sexually assaulted than adults in correctional facilities. Ju-
veniles in adult prisons are also disproportionately at risk of being
sexually assaulted than adults in those facilities. In 2005, the Bu-
reau of Justice statistics found that 21 percent of victims of sexual
assaults in adult jails were youth under the age of 18. Young peo-
ple are not able to respond to sexual advances by older, more expe-
rienced youth or adults. Correctional officials have a moral and
legal obligation to protect young people in these institutions.

Merely being female makes a person more vulnerable to sexual
assault in prison. Women and girls are disproportionately rep-
resented as victims of sexual assault while being incarcerated. Ac-
cording to the Bureau of Justice statistics, between 2005 and 2006,
36 percent of all victims of sexual assault were female, even though
girls represented only 15 percent of confined youth in 2006.

Also, people who suffer from mental disability or serious mental
illnesses are far more likely to be sexually assaulted while incarcer-
ated. A California study on sexual abuse in correctional facilities
found that gay men and women as well as transgendered individ-
uals are sexually abused at a much higher rate than the general
incarcerated population.

In July 2003, both the Senate and House unanimously passed
the Prison Rape Elimination Act of 2003, and the bill was signed
into law a few months later by President Bush. This legislation
was a bipartisan effort led by Senators Jeff Sessions and Ted Ken-
nedy and Frank Wolf in the House and myself. The Prison Rape
Elimination Act is one of the few Federal laws that addresses sex-
ual violence in correctional and detentional settings.

Federal and State detention facilities, including jails, prisons, po-
lice lockups, private facilities, and immigration detention centers
are all required to comply with PREA. PREA calls for the develop-
ment of national standards to address prison rape and gathering
of nationwide statistics about the problem, funding for grants to
States to combat it, and the creation of a Department of Justice re-
view panel to hold hearings with correctional facilities about ways
to prevent inmate sexual assaults.

On June 23, 2009, a National Prison Rape Elimination Commis-
sion released its final report* on proposed standards on prevention,
detection, and monitoring of sexual abuse of incarcerated and de-
tained individuals in the United States. The long awaited report on
standards are the culmination of many years of work by Congress,
prison reform advocates, correctional officials, and sexual assault
victims to bring attention to this very serious problem.

*The report entitled “National Rape Elimination Commission Report,” is reprinted in the Ap-
pendix of this hearing and can also be viewed at: http:/www.ncjrs.gov/pdffiles1/226680.pdf.
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I would like to thank the Commission and particularly Judge
Reggie Walton for his leadership and the leadership of the commis-
sioners on this issue.

During today’s hearing, our witnesses will discuss the findings of
the report, the standards developed by the Commission, and the
next steps that we need to take. We have several distinguished wit-
nesses who will testify about the problem and how to keep people
who are incarcerated safe from sexual assault.

It is now my pleasure to recognize the Ranking Member of the
Subcommittee, my colleague from Texas, the Honorable Louie
Goehmert.

Mr. GOHMERT. Thank you, Chairman Scott, and I do have a full
5-minute opening statement. But in view of the fact that our wit-
nesses have been here waiting an hour, can I ask unanimous con-
sent to give my opening statement after they are all finished so
that we can move right into their testimony?

Mr. Scott. Without objection, so ordered.

I would like to recognize the presence of the gentleman from
California, Mr. Lungren. If anyone has statements, without objec-
tion, they will be inserted into the record at this point.

We have a panel of witnesses who will help us consider this
issue. Our first witness will be Melissa Rothstein from the Just De-
tention International, formerly the Stop Prison Rape. Ms.
Rothstein is the East Coast Program Director of Just Detention
International, an international human rights organization dedi-
cated to ending sexual violence in all forms of detention. Before
opening JDI's Washington, D.C. office, she served as Program Di-
rector in its Los Angeles headquarters. Prior to joining that organi-
zation, she was a senior staff attorney and director of social work
at the Office of Appellate Defender in the Public Defender Office
in New York City. She is a graduate of Columbia Law School, Co-
lumbia School of Social Work, and Hampshire College.

Our next witness will be Judge Reggie Walton, who has been a
U.S. District Court judge for the District of Columbia since 2001,
after being nominated by President Bush. In 2007, Chief Justice
Roberts appointed Judge Walton to serve as a judge on the Foreign
Intelligence Surveillance Court. He was also appointed by Presi-
dent Bush to serve as a chairperson of the National Prison Rape
Reduction Commission. Previously, Judge Walton served as an As-
sociate Judge of the Superior Court of the District of Columbia and
Associate Director of the Office of National Drug Control Policy. He
received a Bachelor of Arts Degree from West Virginia State Col-
lege and his Juris Doctorate from American University, Wash-
ington College of Law.

The third witness will be Sean Kenyon, who is an experienced
trial lawyer with Hoeppner, Wagner & Evans. She represents a ju-
venile who was raped in a South Bend, Indiana juvenile facility.
She graduated from Indiana University and Indiana University
School of Law.

Our next witness will be Jon Ozmint, Director of the South Caro-
lina Department of Corrections. He currently serves as Chair of the
Legal Issues Committee of the Association of State Correctional
Administrators, and also chairs the Staff Safety Committee of the
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American Correction Association. He is a graduate of the Citadel
and also attended the University of Alabama Law School.

Our final witness will be Lisa Freeman, Staff Attorney of the
Prisoners Rights Project of the Legal Aid Society, which she has
litigated complex civil rights lawsuits involving incarcerated men
and women in New York State. Following an extensive investiga-
tion, she brought the Amador v. Andrews case, a Federal lawsuit
now seeking to change the correctional system that fails to protect
women in State custody from sexual abuse by staff. She has also
litigated conditions in New York City jails and served as a member
of the National Prison Rape Elimination Commission Standards
Committee.

Each of the witnesses’ written statements will be entered into
the record in its entirety. I would ask each witness to summarize
his or her testimony in 5 minutes or less. And to help you stay
within that time, there is a lighting device at the table. When the
light switches from green to yellow, you will have 1 minute to con-
clude your testimony. When the light turns red, it signals that the
5 minutes have expired.

I will now begin with Ms. Rothstein.

TESTIMONY OF MELISSA ROTHSTEIN, EAST COAST PROGRAM
DIRECTOR, JUST DETENTION INTERNATIONAL, WASH-
INGTON, DC

Ms. ROTHSTEIN. Good afternoon, and thank you, Mr. Chairman,
Judge Gohmert, and Members of the Committee, for holding this
hear and for inviting me to testify about the National Prison Rape
Elimination Commission Report and Standards.

I am the East Coast Program Director of Just Detention Inter-
national. Formerly known as Stop Prisoner Rape, JDI is the only
U.S. Organization exclusively dedicated to ending sexual violence
in detention. Specifically, we work to ensure government account-
ability for prisoner rape, to transform public attitude about sexual
violence in detention, and to promote access to resources for those
who have survived this form of abuse. All of these efforts are guid-
ed by the expertise of men, women, and children who have endured
sexual violence behind bars and have been brave enough to share
their experiences with us.

Congress’ attention to the problem of sexual abuse behind bars
has been a critical factor in improving inmate safety. Thanks to the
Prison Rape Elimination Act of 2003, corrections officials can no
longer deny that sexual violence is a problem in their facilities, and
leading agencies are already developing best practices to improve
inmate safety.

On June 23 the National Prison Rape Elimination Commission
released its final report and national standards as mandated
PREA. These documents are arguably the most powerful tool to
date in the effort to end sexual violence behind bars. The Commis-
sion’s report confirms what we at JDI have long known to be true,
that sexual violence and detention is not an inevitable aspect of in-
carceration. On the contrary, it can be prevented through sound
policies, safe practices, and effective management. The standards
address core prison management issues such as staff training, in-
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mate education, housing, investigations, and medical and mental
health care in the aftermath of an assault.

While broad in scope, the requirements are quite basic, and per-
haps most importantly they are achievable. JDI is collaborating
with officials in California and Oregon to bring their State prison
systems into compliance with the standards even before they are
required to do so. Both systems have already made tangible im-
provements.

In California JDI helped secure a community-based rape crisis
counselor on a sexual assault response team at 31 of the State’s 33
prisons and provided cross-training so that the counselors and pris-
on officials understand each other’s respective jobs and are able to
work together in a constructive way.

In Oregon the Department of Corrections established an inmate
hotline so that survivors can safely contact the inspector general’s
ofﬁlce when they are too afraid to report an assault to a prison offi-
cial.

While both States are suffering severe budget deficits resulting
in spending freezes, their standards implementation projects are
continuing, both because in the long term preventing sexual abuse
is cost effective and because it is the right thing to do.

While the passage of PREA and the release of the standards rep-
resent important milestones in improving inmate safety, we are a
long way from ending prisoner rape.

In inmate surveys mandated by PREA, the Bureau of Justice
Statistics found that 4.5 percent of the more than 1.3 million in-
mates held in Federal and State prisons have been sexually abused
in the previous year alone and that nearly 25,000 jailed detainees
have been sexually abused in the previous 6 months. These surveys
were snapshots reaching only inmates present on a particular day.
As the annual number of admissions to county jails is 17 times
higher than the jail population on any day, the BJS data rep-
resents just the tip of the iceberg. Further action is needed to en-
sure inmate safety and to end this egregious form of abuse.

The Attorney General has 1 year to codify the standards as part
of Federal regulation. Congress should encourage him to do so
swiftly and without watering down these crucial provisions.
NPREK relied on years of deliberation, including public hearings,
expert working groups, and a public comment period. Corrections
officials, practitioners, advocates, prisoner rape survivors and other
stakeholders participated in each process. Continued scrutiny will
only serve to silence the input of those most in need of protection.
Indeed, delaying ratification will simply allow dangerous conditions
to persist in our prisons and jails.

Congress should also encourage the Attorney General to estab-
lish a mechanism for effective oversight of standards compliance,
which goes beyond the certification of corrections administrators
and the auditors with whom they contract. Without external moni-
toring, officials who participate or acquiesce in sexual violence are
able to act with impunity. Additionally, even the most outstanding
officials often cannot identify problems within their own systems,
problems that an outsider can recognize, and may not be aware of
best practices from other jurisdictions. Implementation of the
standards must include strong external oversight that takes into
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account information from current and former inmates, advocates,
and other stakeholders along with the assessment of corrections in-
siders.

Congress must also ensure that other PREA-related activities are
able to continue and have sufficient funding to meet their man-
dates. In particular, the work of the Bureau of Justice Statistics
must continue in order to identify trends, such as characteristics
of inmates targeted for abuse, likely perpetrators in dangerous lo-
cations within corrections facilities.

State grants must also be restored. To improve safety in their fa-
cilities corrections officials in many jurisdictions seek to develop in-
novative programs and/or improve their access to technology, but
they lack the resources to do so. Decreasing PREA appropriations
have resulted in no grants being awarded under the Protecting In-
mates and Safeguarding Communities Program since fiscal year
2006. Congress should restore its commitment to supporting State
efforts to combat prisoner rape.

Congress should also encourage the Department of Justice to re-
vise the funding guidelines for the Victims of Crimes Act so that
rape crisis counselors that rely on victim assistance grants are able
to serve incarcerated victims.

In addition to prohibiting the use of more than $300 million in
victim assistance funds each year, the funding restriction has
caused many rape crisis centers and other community-based service
providers erroneously to believe that they cannot use support from
other sources to serve incarcerated individuals without jeopardizing
their government grants. As a result this restriction has had a dev-
astating chilling effect on VOCA-funded agencies and their ability
to serve all crime victims, including victims of rape and detention.

Finally, legislative action is needed to ensure that other laws do
not thwart PREA’s mission. In particular, the Prison Litigation Re-
form Act should be amended to address the insurmountable bar-
riers confronted by prisoner rape survivors seeking legal redress for
the serious abuses they have endured. Every day JDI hears from
prisoner rape survivors from across the country, many whom could
not meet the exhaustion requirement under PLRA. Short deadlines
for filing a grievance, coupled with harsh and detailed procedural
requirements of many facilities grievance systems can be simply
imposlsible to navigate while suffering acute trauma from a sexual
assault.

Shockingly, some courts have found that sexual assault on its
own does not amount to a physical harm, another requirement set
forth in the PLRA, thereby precluding a survivor from receiving
any monetary damages. Examples of claims that the courts have
dismissed before trial and without any findings of fact include
forced touching, abusive strip searches of women by male officers
and being, quote, sexually battered by sodomy.

The PLRA applies to all inmates, including incarcerated youth
who may have limited legal access to resources and who often lack
the sophistication to understand detailed procedural requirements.
Whether housed in adult facilities or juvenile facilities, incarcer-
ated youth are more vulnerable to abuse and less prone to file law-
suits. While not the primary focus of the law, young inmates have
been drastically affected by the PLRA.
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The NPREK standards seek to minimize the impacts of the
PLRA’s exhaustion requirement, but they propose only a relatively
small fix to one of various barriers imposed by the law. Congress
should provide more comprehensive reform to further ease the ex-
haustion requirement, remove the physical injury provision, and
exempt juveniles from the law’s application.

With the support of a broad-based coalition of faith-based groups,
human rights organizations, researchers and other advocates,
PREA passed with unanimous support, confirming that combating
prison rape is not a partisan issue. Sexual abuse and detention is
an affront to basic human dignity that cannot and should not be
tolerated. Now Congress needs to continue its effort to ensure that
rape and other forms of sexual abuse are never part of the penalty.

Thank you.

[The prepared statement of Ms. Rothstein follows:]
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PREPARED STATEMENT OF MELISSA ROTHSTEIN



Good morning, and thank you Mr. Chairman and members of the committee
for holding this hearing and for inviting me to testify about the National Prison
Rape Elimination Commission Report and Standards. I am the East Coast Program
Director of Just Detention International.

Formerly known as Stop Prisoner Rape, JDI is the only U.S. organization
exclusively dedicated to ending sexual violence in detention. Specifically, we work
to ensure government accountability for prisoner rape; to transform ill-informed
public attitudes about sexual violence in detention; and to promote access to
resources for those who have survived this form of abuse. All of these efforts are
guided by the expertise of men, women, and children who have endured sexual
violence behind bars and who have been brave enough to share their experiences
with us.

Congress’s attention to the problem of sexual abuse behind bars has been a
critical factor in improving inmate safety. Thanks to the Prison Rape Elimination
Act of 2003, corrections officials can no longer deny that sexual violence is a
problem in their facilities and leading agencies are already developing best
practices to improve inmate safety.

On June 23", the National Prison Rape Elimination Commission released its
final report and national standards, as mandated by PREA. These documents are
arguably the most powerful tool to date in the effort to end sexual violence behind
bars. The Commission’s report confirms what we at JDI have long known to be
true: sexual violence in detention is not an inevitable aspect of incarceration. On
the contrary, it can be prevented — through sound policies, safe practices, and

effective management.



10

The standards address core prison management issues, such as staff training,
inmate education, housing, investigations, and medical and mental health care in
the aftermath of an assault. While broad in scope, the requirements are quite basic
— and perhaps most importantly, they are achievable.

IDI is collaborating with officials in California and Oregon to bring their
state prison systems into compliance with the standards — even before they are
required to do so. Both systems have already made tangible improvements. In
California, JDI helped secure a community-based rape crisis counselor on the
sexual assault response teams at 31 of the state’s 33 prisons and provided cross-
training so that the counselors and prison officials understand each other’s
respective jobs and are able to work together in a constructive way. In Oregon, the
Department of Corrections established an inmate hotline, so that survivors can
safely contact the Inspector General’s office when they are too afraid to report an
assault to a prison official.

While both states are suffering severe budget deficits, resulting in spending
freezes, their standards implementation projects are continuing — both because, in
the long term, preventing sexual abuse is cost effective and because it is the right

thing to do.

While the passage of PREA and the release of the standards represent
important milestones in improving inmate safety, we are a long way from ending
prisoner rape. In inmate surveys mandated by PREA, the Bureau of Justice
Statistics (BJS) found that 4.5 percent (or 60,500) of the more than 1.3 million
inmates held in federal and state prisons had been sexually abused in the previous

year alone and that nearly 25,000 jail detainees had been sexually abused in the
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previous six months. These surveys were snapshots, reaching only inmates present
on a particular day. As the annual number of admissions to county jails is 17 times
higher than the jail population on any day, the BJS data represent just the tip of the
iceberg.

Further action is needed to ensure inmate safety and to end this egregious
form of abuse. The Attorney General has one year to codify the standards as part of
federal regulation. Congress should encourage him to do so swiftly, and without
watering down these crucial provisions. NPREC relied on years of deliberation,
including public hearings, expert working groups, and a public comment period.
Corrections officials, practitioners, advocates, prisoner rape survivors, and other
stakeholders participated in each process. Continued scrutiny will only serve to
silence the input of those most in need of protection. Indeed, delaying ratification
will simply allow dangerous conditions to persist in our prisons and jails.

Congress should also encourage the Attorney General to establish a
mechanism for effective oversight of standards compliance, which goes beyond the
certifications of corrections administrators and the auditors with whom they
contract. Without external monitoring, officials who participate or acquiesce in
sexual violence behind bars are able to act with impunity. Additionally, even the
most outstanding officials often cannot identify problems within their own system
— problems that an outsider can recognize — and may not be aware of best practices
from other jurisdictions. Implementation of the standards must include strong,
external oversight that takes into account information from current and former
inmates, advocates, and other stakeholders along with the assessment of

corrections insiders.
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Congress must also ensure that other PREA-related activities are able to
continue, and have sufficient funding to meet their mandates. In particular, the
work of the Bureau of Justice Statistics must continue in order to identify trends,
such as characteristics of inmates targeted for abuse, likely perpetrators, and
dangerous locations within corrections facilities.

State grants must also be restored. To improve safety in their facilities,
corrections officials in many jurisdictions seek to develop innovative programs
and/or improve their access to technology, but they lack the resources to do so.
Decreasing PREA appropriations have resulted in no grants being awarded under
the Protecting Inmates and Safeguarding Communities Program since Fiscal Year
2006. Congress should restore its commitment to supporting state efforts to combat

prisoner rape.

Congress should also encourage the Department of Justice to revise the
funding guidelines for the Victims of Crime Act, so that rape crisis counselors that
rely on victim assistance grants are able to serve incarcerated victims. The
guidelines — which have had no publicly available revisions since 1996 — currently

state:

Subrecipients cannot knowingly use VOCA funds to offer rehabilitative
services to offenders. Likewise, VOCA funds cannot support services to
incarcerated individuals, even when the service perlains to the viclimization

of that individual.
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In addition to prohibiting the use of more than 300 million dollars in victim
assistance funds every year, this funding restriction has caused many rape crisis
centers and other community-based service providers erroneously to believe that
they cannot use support from other sources to serve incarcerated individuals
without jeopardizing their government grants. As a result, this restriction has had a
devastating chilling effect on VOCA-funded agencies and their ability to serve all

crime victims — including victims of rape in detention.

Finally, legislative action is needed to ensure that other laws do not thwart
PREA’s mission. In particular, the Prison Litigation Reform Act should be
amended to address the insurmountable barriers confronted by prisoner rape
survivors seeking legal redress for the serious abuses they have endured. Every
day, JDI hears from prisoner rape survivors from across the country, many of
whom could not meet the exhaustion requirements under PLRA. Short deadlines
for filing a grievance, coupled with harsh and detailed procedural requirements of
many facilities’ grievance systems, can be simply impossible to navigate while

suffering acute trauma from a sexual assault.

Shockingly, some courts have found that sexual assault on its own does not
amount to a “physical harm” — another requirement set forth in the PLRA —
thereby precluding a survivor from receiving any monetary damages. Examples of
claims that the courts have dismissed, before trial and without any findings of fact,
include forced touching, abusive strip searches of women by male officers, and

being “sexually battered by sodomy.”
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The PLRA applies to all inmates, including incarcerated youth who may
have limited access to legal resources and who often lack the sophistication to
understand detailed procedural requirements. Whether housed in adult prisons or
juvenile facilities, incarcerated youth are both more vulnerable to abuse and less
prone to file lawsuits. While not the primary focus of the law, young inmates have
been drastically affected by the PLRA.

The NPREC standards seek to minimize the impact of the PLRA’s
exhaustion requirement, but they propose only a relatively small fix to one of
various barriers imposed by the law. Congress should provide more comprehensive
reform to further ease the exhaustion requirement, remove the physical injury

provision, and exempt juveniles from the law’s application.

With the support of a broad-based coalition of faith-based groups, human
rights organizations, researchers, and other advocates, PREA passed with
unanimous support —confirming that combating prison rape is not a partisan issue.
Sexual abuse in detention is an affront to basic human dignity that cannot and
should not be tolerated. Now, Congress needs to continue its effort to ensure that

rape and other forms of sexual abuse never are a part of the penalty.

Thank you very much.



15

Mr. ScotT. Thank you.
Judge Walton.

TESTIMONY OF THE HONORABLE REGGIE B. WALTON, JUDGE,
UNITED STATES DISTRICT COURT OF THE DISTRICT OF CO-
LUMBIA, CHAIR, NATIONAL PRISON RAPE ELIMINATION ACT
COMMISSION

Judge WALTON. Thank you very much, Chairman Scott and
Judge Gohmert. Thank you very much for giving me the oppor-
tunity on behalf of the Prison Rape Elimination Commission to ap-
pear before you today. I would ask that my written testimony be
made part of the record, and I will summarize.

When I received a call from the White House on behalf of the
President 5 years ago, I had no idea what I would be getting myself
into. We were supposed to exist for only 2 years, but because of the
scope of the mandate it took 5 years to complete our work. But I
think we have vigorously gone about the process of producing a re-
port and proposed standards that are common sense and that if im-
plemented will in fact make a difference.

The Commission was comprised of a broad group of individuals
who had varying perspectives on how these issues should be ad-
dressed. However, we were able to reach consensus regarding each
of the recommendations we have made, and we believe we got it
right. We reached out to a broad segment of interested parties to
get their views, including members of the prison industry, experts
in the field, victims who had been victimized as a result of sexual
assault, and we also opened up, even though we weren’t required
by the statute, two 60-day periods of public comment after we
issued our initial proposed standards and as a result of that made
significant amendments to what ultimately was our final product.

As you know, this is a significant problem. I don’t think anybody
can accuse me of being light on crime. I have always taken a hard
line position regarding crime and punishment. I believe when peo-
ple commit crimes there should be consequences. However, in the
25-plus years I have been a judge I have never when I indicated
a sentence stated that a part of the sentence was sexual abuse once
somebody was incarcerated. I think it is appalling that this still oc-
curs in our society, and we believe that with the adoption of our
standards it will go a long way in eliminating this problem.

What do our standards say? We say, as was just indicated by Ms.
Rothstein, that sexual assault is not inevitable. We know there are
institutions in this country where sexual assault does not occur and
it starts with strong leadership. Leadership has to come from the
top, not only of the facilities that operate prisons, but also from the
political establishment that puts out an attitude and a mandate of
zero tolerance to this type of behavior. We also know that strong
leadership will in fact instill in those who are in the rank and file
the appreciation that prison rape and prison sexual assault will not
be tolerated and there are consequences for it.

We do believe that training and education, both of inmates and
staff, goes a long way in sending the message this is inappropriate.
We know that we have to improve the means by which individuals
are able to report sexual abuse because now many individuals are
afraid to do so because of recrimination. We also believe that indi-
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viduals who are sexually abused should be treated and receive the
same quality of treatment that individuals on the outside receive
when they are subject to sexual abuse. And we also believe that
strong oversight is important to ensure that the recommendations
of the Commission that ultimately hopefully will be adopted by the
Attorney General and at the State and local level are in fact car-
ried out.

In reference to the Prison Reform Elimination Act, as a judge on
the Federal bench I am appreciative of the fact that there are
many frivolous lawsuits that are filed, and therefore we do not rec-
ommend wholesale abolishment of the act, but we do believe as it
relates to sexual abuse that there should be modifications of the act
to ensure that individuals do have access to the Federal court sys-
tem.

We believe that, for example, when you have time limits in place
that require individuals within days, weeks or months to report
sexual abuse that you inhibit the ability of individuals to have a
means of bringing cases before the court because we know that the
psychological trauma that individuals experience as a result of this
behavior will in fact sometimes manifest itself for a long period of
time, and people are not willing or even able to come forward to
express their concerns.

We also believe that the physical injury requirement is a problem
that needs to be addressed and that the exhaustion requirement is
a problem that needs to be addressed, and we think with modifica-
tions, reasonable modifications of those provisions of the act, it will
in fact provide a means by which individuals will have access to
the court.

The journey that I have taken with the Commission over 5 years
was a difficult one, but nonetheless we believe that we have pro-
duced recommendations that if adopted will in fact make a dif-
ference, and with the assistance of Congress and the executive
branch we believe that we cannot maybe eliminate the problem but
go a long way in mitigating the incidents of sexual abuse of our
prisons and jails and other detention facilities.

Thank you.

[The prepared statement of Judge Walton follows:]

PREPARED STATEMENT OF JUDGE REGGIE B. WALTON

Good afternoon. Chairman Scott, thank you for inviting me here today, and for
the opportunity to speak with the members of the Subcommittee on Crime, Ter-
rorism and Homeland Security.

I am United States District Judge Reggie Walton. For the past five years, I've had
the honor and privilege of serving as the Chairman of the National Prison Rape
Elimination Commission.

In 2003, the President signed the Prison Rape Elimination Act, or PREA, into
law. The legislation created the Commission and charged us with conducting the
first national study of government policies and practices related to sexual abuse of
individuals detained in our nation’s prisons, jails and other forms of detention facili-
ties. Our mandate also required us to develop and propose zero-tolerance national
standards for the detection, prevention, reduction, and punishment of prison rape
and other forms of sexual abuse.

On June 23, 2009, the Commission publicly released its report and standards.
Federal, state and local corrections officials across the country, in all types of facili-
ties have now been provided the first comprehensive blueprint for eliminating sex-
ual abuse in confinement or detention.

Congress, speaking through the Prison Rape Elimination Act, found that the “vic-
tims of prison rape suffer severe physical and psychological effects that hinder their
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ability to integrate into the community and maintain stable employment upon their
release from prison.” Those consequences are difficult to quantify, but our research
has confirmed that the aftershocks of prison rape are felt far beyond the prison
walls in the cost of services to help former inmates address the trauma of prison
rape. It is, quite literally, a cost we all bear.

More than 7.3 million Americans are confined in the U.S. or supervised in the
community, at a cost of more than $68 billion every year. Given the Nation’s enor-
mous investment, we should ensure that these environments are as safe as they can
be for those who live and work in these facilities. And we must recognize that sexual
abuse dramatically undermines those goals.

This reality has been repeatedly confirmed during the five years that the Commis-
sion has investigated prison sexual abuse. We have been motivated and united not
just by our charge from Congress, but also by the deeply moving accounts of sexual
abuse that we heard from victims and their families.

These accounts were augmented by a path-breaking survey in 2007 by the Bureau
of Justice Statistics (“BJS”), under the auspices of PREA. The BJS estimated that
in the twelve months preceding its survey, 60,500 state and federal prisoners had
been sexually abused. The results of a pilot study on juvenile detention by BJS were
even more disturbing, finding far higher rates of abuse.

These stunning statistical results likely understate reality because they rely on
prisoner self-reporting. Among the Commission’s findings is the fact that in many
facilities, inmates cannot easily and safely report prisoner rape. In still more cases,
prisoners refuse to do so, because they are afraid of retaliation from staff or other
inmates, or because they fear they will not be believed.

Informed by the BJS survey outcome and material from other federal agencies,
the Commission consulted with hundreds of state and local officials, correctional
staff, survivors of sexual abuse, medical personnel and academic and legal experts
in a wide range of relevant fields. We also conducted an exhaustive review of the
available professional and academic literature on prison sexual abuse.

We identified nine major findings on the causes and consequences of a problem
that has been widely acknowledged, but poorly understood. They are now presented
and thoroughly discussed in the NPREC report. We also developed a four volume
set of proposed standards to address prison rape and sexual abuse in correctional
settings, including, adult prisons and jails, lockups, community corrections, and ju-
venile facilities.

Among our key findings is that prison rape is not inevitable. The existing data
show that when corrections officials demonstrate leadership, they can create a cul-
ture within facilities that promotes safety, instead of tolerating abuse.

Developing that leadership is challenging. But the available data and our own re-
search led the Commission to conclude that trained and committed corrections offi-
cials are the critical factor in keeping facilities safe.

We also concluded that few correctional facilities are subject to the kind of rig-
orous internal monitoring and external oversight that would reveal why abuse oc-
curs and how to prevent it. Dramatic reductions in sexual abuse depend on both.

It is clear that the most effective prevention efforts are targeted interventions
that reflect where, when, and under what conditions sexual abuse occurs. Sexual
abuse incident reviews, as the Commission’s standards would require, produce the
kind of information administrators need to deploy staff wisely, safely manage high-
risk areas, and develop more effective policies and procedures.

Correctional agencies must also collect uniform data on these incidents. However,
even the most rigorous internal monitoring is no substitute for opening correctional
facilities to outside review. The Commission therefore requires detailed, robust au-
dits of compliance with its standards by independent auditors at least every three
years.

In another of our major findings, we concluded that many victims cannot safely
and easily report sexual abuse, and those who speak out often do so to no avail.

Reporting procedures need to be significantly improved to build confidence and
prevent retaliation, without relying on isolation of the victims. Investigations of re-
ported abuse must be thorough and competent, and perpetrators must be held ac-
countable through administrative sanctions and criminal prosecutions.

Those are just a few of the significant conclusions our Commission reached. In ad-
dition to our key findings, the Commission also submitted proposed standards to the
Department of Justice and other state and federal officials to help eliminate prison
rape. The standards were developed after consultation with correctional officials,
survivors, and sexual abuse experts and a comment period during which we received
feedback from more than 225 organizations and individuals.

Our proposed standards address hiring, training, staff and inmate education,
monitoring, investigation, and oversight in a wide range of correctional facilities, in-
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cluding prisons, jails, lock-ups, juvenile detention centers, and community correc-
tions. As required by PREA, Attorney General Holder now has one year to issue
final rules based on these standards.

Congress can further facilitate effective responses to sexual abuse in confinement
and detention. Beyond providing funding to continue the robust initiatives of the
Department of Justice under PREA, Congress should amend the Prison Litigation
Reform Act, the Violence Against Women Act, and revise language in the 1996
Guidelines on Victim Assistance that direct the use of funds from the Victims of
Crime Act.

Based on testimony from legal experts, survivors and their families, we rec-
ommend that Congress amend the administrative exhaustion provision and physical
injury requirement in the Prison Litigation Reform Act. These can create unreason-
able barriers for victims of sexual abuse to gain access to our federal courts. The
Commission further recommends that Congress amend the Violence Against Women
Act (VAWA) Reauthorization of 2005 to include incarcerated victims of sexual abuse
as a class served under VAWA notwithstanding the nature of their criminal convic-
tions. The Commission heard testimony from practitioners that limitations placed
on VAWA and Victims of Crime Act (VOCA) funding restrict their ability to provide
services to certain categories of inmates, even when they have been the victims of
sexual abuse.

The members of the Commission have been shocked and saddened by the personal
accounts we have heard. But amid darkness we have discovered inspiration and
hope—Inspiration in the resilience and determination demonstrated by survivors
who are willing to expose and oppose sexual abuse in correctional facilities—Hope
because of the many correctional staff and supervisors who currently confront and
work to resolve this persistent problem. PREA has raised the consciousness of many
corrections officials—and the elected officials to whom they report—about the impor-
tance and feasibility of responding to rape and other forms of sexual abuse. But
there is still much to be done. The Commission trusts that our report and national
standards will convince everyone of the need to act now.

As the Commission’s assignment concludes, another phase of the work begins. The
standards the Attorney General promulgates will be immediately applicable to the
federal Bureau of Prisons. The action then moves to the states. After the promulga-
tion of standards by the Attorney General, state systems will have one year to com-
ply, or risk losing five percent of any federal funding they receive for prison pur-
poses.

Along with my distinguished and committed colleagues on the Commission, I am
proud to offer our report and standards as the next step toward creating correctional
and detention settings that are safe and free of the danger and shame of sexual
abuse.

The Commission members remain ready to assist the Attorney General, Congress,
our Nation’s many corrections and detention leaders and staff, and others as they
move forward on this matter of legal and moral consequence to incarcerated individ-
uals, those who are responsible for their safety, and the American public.

Thank you again for inviting me to be here today on behalf of the Commission,
and for the opportunity to speak to our proposed standards and our key findings
and recommendations.

Mr. ScotT. Ms. Kenyon.

TESTIMONY OF SEAN E. KENYON, ATTORNEY, HOEPPNER
WAGNER & EVANS LLP, MERRILLVILLE, IN

Ms. KENYON. Good afternoon, Chairman Scott, Ranking Member
Gohmert. My name is Sean Kenyon. I practice law in northwest In-
diana and have been admitted to practice since 1991. Since mid-
2003 I have been representing a young man who at the age of 15
was raped while held in the South Bend juvenile facility. My testi-
mony today will focus on his particular case and what I have
learned through the investigation of matters involving him. In the
interest of privacy I will refer to him as John.

I have interviewed approximately a dozen other juveniles or their
parents who either have been confined in the South Bend facility
or another facility in the State of Indiana. I have also read many
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reports and assessments of the South Bend juvenile facility, as well
as other facilities in the State of Indiana.

When he entered the facility John came with a history of mental
illness. He had been diagnosed with depression and was taking
medications for depression at the time. Like most of the students
who enter that system, his medications were soon completely dis-
continued by the staff.

I have constructed a fairly comprehensive timeline detailing the
events of his confinement based on the interviews that I have done,
his self-reporting, an examination of the records maintained by the
State. His first 3 weeks in the South Bend facility seemed to have
been largely uneventful. Thereafter in mid-October 2002, during a
visit from his mother, he tried to pass a note to her. The guards
would not allow that to occur. That incident seemed to be the be-
ginning of what became a downward spiral of events. About 4 days
after his mother’s visit the medical records note that he awoke in
the medical unit at the facility, but it wasn’t clear at that time
whether he had suffered a seizure or been involved in some sort
of fight or altercation. He had bruises near his left ear and left eye.
And about 1 week later he was seen again with a lump or swelling
on his lower lip. Sometime in late October John was raped. A much
larger boy than John raped him and at least one other boy served
as a lookout and may have helped to hold John down. John strug-
gled unsuccessfully. He doesn’t have a really good memory of the
event and he has never provided a great amount of detail. While
at the facility he did not report being raped but did state to the
medical staff that he had been messed with and that he had re-
cently been jumped by offenders in the unit.

It was after his release about 6 months later that his mother
began to suspect that he may have been raped. She questioned him
}flurther at that time, sought medical examination and therapy for

im.

Without question the records maintained by the Department of
Correction in Indiana documenting his incarceration from early No-
vember 2002 reflect a very different young man than the individual
who entered the facility. His records note that by that time he was
suicidal. The physician ordered him to be moved to a facility where
he could be assessed by a psychiatrist because there was no staff
psychiatrist in that facility. The physician reported his assessment
and recommended a plan for transfer to the superintendent, and
the superintendent advised that John would be transferred the
next day as that particular day was a holiday for the Department
of Correction.

In the meantime, because John had expressed suicidal ideations
and had actually worked to twist a bed sheet into a rope to be used
to attempt or to commit suicide, the physician ordered John placed
on suicide watch, directing that he be checked at 5-minute inter-
vals. No transfer as recommended by the physician was arranged
by the Administration. Three days later two more physicians rec-
ommended that he be transferred to a facility with 24-hour nursing
care for observation, psychiatric intervention, and for his safety.
Again, however, that transfer did not take place.

Instead he spent most of November, December 2002, and part of
January 2003 in segregation at the South Bend juvenile facility ei-



20

ther for medical suicide watch or for disciplinary segregation. His
survival strategy became clear. Each time that he was removed
from a segregation area back to a general dormitory facility he
would act out to be put back in segregation, which would allow him
to be free from access by the other students. In isolation he was
able to keep himself safe from what I deemed to be a survival of
the meanest environment. He feared a number of things, including
retribution. And in fact there were a number of instances when he
suffered some kind of beatings from other students. He was only
15 at the time. He was very small in size. And he and a number
of other adolescents who I have interviewed have repeatedly ad-
vised of harassment, abuse, and sexual assaults carried out by
older and larger youth on the younger ones. In addition, many of
the students reported that the guards at the facility sometimes en-
couraged and enabled fighting and even bet on who would win the
fights. So it wasn’t always easy for the students at the facility to
go to the guards and advise of problems that they were experi-
encing.

In addition, the design of the building and lack of staffing at the
facility added to the fear of retribution. Assessments that have
been done by the United States Department of Justice and the
State of Indiana itself have indicated that it was understaffed and
insufficient cameras in the dormitories. As a result there were hid-
den spaces where students had the opportunity to harm others.

In John’s case his fear of retribution proved justified. When re-
leased in January 2003 from segregation he was beaten and needed
sutures to stitch up the injuries to his head. Thereafter his mother
worked for 3 months to secure his release and was eventually able
to do so only by prevailing on the Governor of the State.

[The prepared statement of Ms. Kenyon follows:]
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PREPARED STATEMENT OF SEAN E. KENYON

Testimony for the House Judiciary Subcommittee
on Crime, Terrorism, and Homeland Security

July 8, 2009

Sean E. Kenyon, Partner
Hoeppner Wagner & Evans LLP

I practice law in Northwest Indiana. Admitted to practice in 1991, 1 first served for four
years as a law clerk in the United States District Court, for the Northern District of Indiana.
Since then, I have been in private practice as a civil-trial and appellate attorney.

In mid-2003, I began representing a young man, who as a fifteen-year old, was raped
while confined at the South Bend Juvenile Facility, a detention institution operated by the
Indiana Department of Corrections. In the interest of privacy, 1 will refer to my client as John.
In the course of investigating his case, I have interviewed approximately a dozen other juveniles
or parents of confined juveniles. Ihave also read many reports and assessments of the South
Bend Juvenile Facility as well as other juvenile facilities in the State of Indiana.

John had a history of mental illness. Before he was confined to the Indiana Department
of Corrections juvenile system, he had been diagnosed with depression and was taking
medication for depression. Like most of the high-school-aged students entering Indiana state
juvenile facilities at the time, his medication was soon discontinued by medical staff.

T have constructed a fairly comprehensive time-line detailing the events of his
confinement through interviews, self-reporting by John, and examination of the records
maintained by the State of Indiana. His first three weeks in the South Bend facility seem to have
been largely uneventful. Thereafter, in mid-October, 2002, during a visit from his mother, he

attempted to pass her a note. But the guards would not allow him to give the note to his mother.
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That event heralded a downward spiral of events. About four days after that visit by his mother,
his medical records note that he awoke in the medical unit of the facility. Jail records do not
indicate precisely what occurred, and it remains unclear as to whether he had been involved in a
fight or suffered a seizure. Medical records report that he had bruises near his left ear and left
eye. About one week later, he was examined for a lump or swelling on his lower lip.

Sometime in late October, John was raped near his bunk in the dormitory, just after he
had taken his evening shower. A boy much larger than John raped him, and at least one other
boy served as a look-out and may have helped to hold John down. John struggled
unsuccessfully. He does not have a good memory of the event and has never provided great
detail about what happened to him. He did not report the rape while in the detention facility,
other than to state to the medical staff in early November that he was being “messed with” and
“recently jumped by offenders in his unit.” Only after his release, approximately six months
later, did his mother begin to suspect that he had been raped. She questioned him further and
sought a medical examination and therapy for him at that time.

Without question, the records maintained by the Indiana Department of Corrections,
documenting John’s incarceration from early November, 2002, reflect a very different young
man from the one who had entered the facility. His medical records note that in early November,
he was suicidal. The physician ordered him to be moved to a facility where he could be assessed
by a psychiatrist, as there was no staff-psychiatrist at the South Bend Juvenile Facility. The
physician reported his assessment and recommended plan for transfer to the superintendent of
the facility. The superintendent advised the physician that arrangements would be made for

John’s transfer the next day, as that particular day was an Indiana Department of Corrections
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holiday. In the meantime, because John had worked to twist a bed sheet into a rope to use in
committing suicide, the physician ordered John placed on suicide watch directing that he be
checked at five-minute intervals. No transfer, as recommended by the physician, was arranged
by the administration. So, three days later, two physicians recommended that he be transferred
to a facility with twenty-four hour nursing care for further observation, evaluation, psychiatric
intervention, and monitoring for his safety and stabilization. But, again, the correctional staff at
the facility made no effort to transfer him.

Instead, he spent most of November, 2002 in segregation at the South Bend Juvenile
Facility, either for medical suicide watch or for disciplinary reasons. John’s strategy for survival
became clear. Each time that he was moved from a segregation area back into the general
dormitory section of the juvenile facility, he would act out. His actions led the guards to put him
back into disciplinary segregation. Although the guards noted tensions between John and
another student, he typically resorted to damaging property rather than harming or acting
aggressively toward other students. The damage he caused would result in his being confined to
disciplinary segregation, where other students could not gain access to him. In isolation, John
would be safe from the “survival-of-the-meanest” environment that pervaded the facility.

It is not surprising that he did not report the rape and attempted, instead, to secure his
safety by his own means. First, the embarrassing nature of the subject would keep many quiet in
such a circumstance. And adolescent boys are particularly sensitive to issues of manhood.
Second, fear of retaliation discouraged reporting the rape. When confined, John was relatively
young -- just fifteen-years-old -- and slightly built. I have interviewed at least a dozen other

adolescents (or their parents), who have been confined to the South Bend Juvenile Facility or
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other juvenile facilities operated by the State of Indiana. They have consistently described
harassment, abuse, and sexual assault carried out by older and larger youths on younger, smaller
students. The environment they have described calls to mind William Golding’s novel, Lord of
the Flies.

Additionally, many students reported that the guards at the South Bend facility
encouraged and sometimes enabled fights among the youths. At times, in fact, the guards placed
bets on which student would win a fight. This situation is exacerbated by the fact that in Indiana
the length of confinement for these youths is not decided by the Judge, who orders them
confined. It is, rather, the guards, staff, and administration at the juvenile facilities, who
determine when a particular confinee should be released. Therefore, the confined youths are
loath to report inappropriate guard behavior, fearing a longer confinement. The inability to trust
those in charge and fear of retribution were not conducive to a boy reporting that he had been
raped.

Moreover, the design of the building and lack of staffing at the South Bend Facility
added to the fear of retribution experienced by John and others. Assessments carried out by the
United States Department of Justice, as well as internal assessments performed by the state, have
concluded that the facility was under-staffed and without sufficient cameras in the dormitories
and other areas in the facility to assure proper oversight of the youths. The South Bend Juvenile
Facility has mirror-image, dormitory facilities on the east and west sides. Each side is sectioned
into fourths, with bunks for approximately 16 students in each of those sections. In 2002-2003
and at last known report in 2008, there were insufficient cameras to allow proper monitoring by

staff of the students in the dormitories. Particularly at night, staffing shortages were common
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place. Several “hidden” areas or “blind spots” provided the cover needed for some students to
have the opportunity to harm others without being detected.

And in John’s case, fear of retribution proved justified. Even after seeing him bruised,
being aware that he had reported being “messed with”and “jumped” by others in his unit, and
knowing that he had expressed suicidal thoughts, the administration could not, or would not,
protect him from further attack. Not long after being returned to the general dormitory area, in
January 2003, he was jumped again by a group of boys and beaten over the head with socks
filled with padlocks that the perpetrators had collected from the lockers assigned to those housed
at the facility. In the course of the attack, he experienced some sort of spasm or seizure, which
caused other juveniles to run for help. The beating resulted in injuries to his head that required
sutures to close. Thereafter, his mother engaged in a nearly three-month effort to secure his
release, ever fearful that he would suffer further and more serious injury. His release finally

came once his mother prevailed upon the governor of Indiana to order John released.

TESTIMONY OF JON OZMINT, DIRECTOR, SOUTH CAROLINA
DEPARTMENT OF CORRECTIONS, COLUMBIA, SC

Mr. OzMmINT. Thank you all for the opportunity to testify here
today, Mr. Scott and Mr. Gohmert.

First of all, with regard to the PREA rape elimination—to the
PREA process and the Commission I would extend my thanks to
Judge Walton. That Commission has done yeoman’s work. I know
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how difficult. I have been a director for the entire time that they
have been in existence, and we have had the opportunity to provide
input. And when I look at the makeup of the Commission and
Judge Walton and think of how difficult his task has been, I do
want to extend the thanks on my behalf, but also on behalf of the
Association of State Correctional Administrators. He has been more
than willing to listen to our concerns throughout the process.

Along those lines I would add, and this is in my written testi-
mony, when I was a prosecutor it was always common for law-
makers at the State and Federal level to want to hear from us be-
fore they crafted policy. One of the strange things, and I came to
corrections from the outside, I did not grow up working in the pris-
on system, I was a prosecutor, deputy attorney general, that was
my path to this job. I have been surprised at how little input cor-
rectional administrators often have into the public policymaking
process. And as an outsider coming in I can tell you all this, that
there is no more—there is no group of professionals that I have
ever worked with who have a broader, more expansive view of and
stake in what they do to safe and humane operation of prisons
than the prison directors across this country at the Federal level
and in the Territories of the United States. And for that reason I
thank you for the opportunity to be here.

With regard to the standards put forth by the Commission we
really—most of those standards—for example, in my State, we are
doing that. I mean we are mandatory reporting. We have the 1-800
number. We have had that in place for years. We have State laws
that require us to investigate prison rape, any allegation of sexual
assault. Do I need to stop now?

Mr. Scortt. No.

Mr. OzMINT. Any allegation of sexual assault, mandatory inves-
tigations. So with one exception we don’t really have many issues
with the standards that are put forth. And we are going to work
with the Attorney General’s office through the Director of the Bu-
reau of Prisons in making our concerns, our limited concerns about
those standards known with this one caveat.

These standards, many of these standards will cost money. And
I come from a State where I am expected to run a prison system
on $13,100 per inmate per year. That is lower than anybody in the
country. And so if you decide that you are going to impose some
of these standards on the States, then you need to realize some
funding needs to come with that because my legislature is not
going to provide that funding. That is just the reality of operating
prisons in South Carolina.

I have been asked to specifically address the suggested or the
proposed rollbacks to the Prison Litigation Reform Act. And my
comments in that regard are I find myself in the unique position
as a State official of defending the actions of the Federal Congress.
I think, Mr. Scott, that you all got the Prison Litigation Reform Act
right. I can’t think in my lifetime, my short lifetime of practicing
law and watching Congress and watching public policy, of an exam-
ple where a more balanced, bipartisan, you had President Clinton
in the White House, you had a push because, sure, the Prison Liti-
gation Reform Act was aimed at frivolous lawsuits, that was part
of it, and, sure, you had court orders all over the country, and quite
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frankly, Mr. Scott, it was the elected officials of this country who
felt like they had lost control of their prisons, the people who get
votes for a living. That is really what resulted in the Prison Litiga-
tion Reform Act.

But when you look at the language of that act and the language
that this report proposes to roll back, I think the language is ge-
nius, and I am going to read it to you. No action shall be brought—
and this was with respect to exhaustion only—no action shall be
brought until such administrative remedies are—as are available
have been exhausted. And that is where I think we are dealing
with a myth. And here is how I define the myth. The myth is the
Federal District Court judge who is disinterested in whether or not
those remedies were really available. And what my written testi-
mony does is to try to make that point, that in the implementation,
the interpretation and implementation of PLRA, Mr. Scott, it has
done exactly what this Congress wanted it to do. It has not gone
too far one way or the other. And the judges of this country, the
Federal judiciary across this country from the Supreme Court down
to the Federal District Court in the Southern District of Alabama,
have all interpreted that act in a way that preserves the rights of
inmates to have access to those administrative remedies.

[The prepared statement of Mr. Ozmint follows:]
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I thank you for the opportunity to testify today. I have worked in the criminal
justice system for most of my career. During my career as a prosecutor, | thought that it
was appropriate that the opinions and input of prosecutors and their professional
associations were always sought and valued by those crafting criminal justice law and
policy. One of the most significant disappointments I have experienced since assuming
my current duties has been the willingness of lawmakers at the state and federal level to
affect correctional law and pelicy with little or no meaningful input from the correctional
professionals who operate America’s prisons. This hearing is a step in the right
direction.’

There are numerous groups with interests in correctional policy: inmate
advocates, Jabor, education, victims, and, of course, lawyers. However, there is no group
of professionals who have a broader, more expansive view of and stake in the safe, secure
and humane operation of prisons than state correctional administrators, directors, and
commissioners: from daily operations and policy, to workforce and labor issues, to
programming, to balancing annual budgets and drafting legislation, these professionals
offer balance and experience that can only be obtained by leading and managing in such a

demanding environment, where budgets and public policy ate so often out of sync.

Background
On June 23, 2009, the National Prison Rape Elimination Act (PREA)

Commission (Commission) released its report {final report} and proposed standards to.
prevent, detect, respond to and monitor sexual abuse of incarcerated or detained
individuals throughout the United States. See National Prison Rape Elimination
Commission, Report and Standards, available at http://nprec.us/publication/. Prison

! Some explanation for the brevity of my prepared testimony is in order. I initially received a request to
testify before this subcommittee on June 24, 2009. I serve as a member of our state’s Sentencing Reform
Commission, and on June 26-27, 1 attended a working retreat for that Commission, sponsored and hosted
by the Pew Center for the States, Public Safety Performance Project. I prepared this testimony as [
vacationed with my family from June 27 through July 5. Tronically, I was deposed for most of the day on
July 6 (alas, not in an inmate case) and traveled to Washington yesterday. That short notice and those
competing commitments are responsible for the brevity that I am hopetiul each of you will welcome.
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administrators, directors and commissioners voiced their opinions and concerns about the
commission, the process and the report at appropriate times during the commission’s
work 2

The final report will now be reviewed by the Attorney General. The final report
advocates for significant federal mandates to be imposed on federal and state prisons, in
the form of certain standards proposed by the Commission. Among those
recommendations are two proposed changes to the Prison Litigation Reform Act (PLRA}.
The language of the final report reveals the commission’s overarching view of the PL.RA:
“The Commission is convinced that the PLRA that Congress enacted in 1996 has
compromised the regulatory role of the courts and the ability of incarcerated victims of
sexual abuse to seek justice in court.”

In fact, PLRA was a bipartisan measure passed by Congress and signed by
President Clinton for a host of good reasons. In the 1990s, many estimated that frivolous
inmate lawsuits cost more than $80 millioﬂ each year. Taxpayers paid the bills for
corrections lawyers (to defend these lawsuits), prison staff (to gather information to
respond to the suits and transport the offenders to the courthouse), court clerks (to
process mountains of legal filings) and judges (to rule on the claims). Inmate lawsuits
were swamping our federal courts, making it more difficult for the federal courts to
address other legitimate claims.

But, the concerns addressed by PLRA went beyond mere frivolous lawsuits.
PLRA was intended to lessen the need for litigation by encouraging prison systems to
adopt meaningful and legitimate administrative procedures for addressing inmate
complaints and concerns. By doing so, the hope was that many lawsuits, even legitimate
lawsuits, would be avoided as prison administrators were allowed to correct obvious
problems and improve procedures before resort was had to federal courts.?

The bigger issues addressed by PLRA were federal court injunctions and consent
decrees requiring the release of inmates and/or consuming substantial criminal justice

resources. Prior to the PLRA, thirty-nine state prison systems operated under some

? For a summary of this process and input, please see ASCAs letter and memorandum to The Honorable
Reggie B. Walton, Chair of PREC, dated December 3, 2008. Attachment 1.

* In this respect, PLRA has been successful. See FN's 7, 8, and 9.

3
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federal court order or injunction.* Some of these orders had far-reaching operational and
financial implications. Texas prisons, for example, could not exceed 95% of their design
capacity,s Given that Texas's prototypical prisons cost $46 million each to construct, the
95% population cap had huge financial itﬁplications.

In the 1970s and 1980s, many prison systems entered consent decrees believing
that they would help improve prison conditions. These court agreements often settled
difficult and costly lawsuits at seemingly minimal financial costs. Consent decrees also
gave prison administrators leverage in the inevitable budget battles with other
government agencies.’ Consent decrees aiso permitted parties to craft sweeping
injunctions that did not need to comply with the traditional limits on federal court
injunctions,

However, prison managers ultimately found that consent decrees impaired their
ability to manage prisons. Changing budgetary and political environments meant that
consent decree provisions that once seemed wise soon became cutdated and
counterproductive. But, consent decrees were difficult to change and often defied the
will of the elected branches of government and the will of voters. Prison managers and
elected officials could no fonger re-evaluate and revise policies when the old ones didn't
work, when conditions changed, or when new information became available. Staff was
powerless, and their ingenuity and initiative were stifled. Courts, lawyers, and court-

appointed special masters often had greater control than prison managers. To escape the

* See Overhauling the Nation's Prisons: Hearings Before the Senate Judiciary Committee, 104 Cong. (1995)
(statement of John J. Dilulio, Professor of Politics and Public Affairs at Princeton).

5 See Ruiz v. Estelle, 161 F.3d 814, 825-27 (5th Cir. 1998) (describing prison capacity limits contained in
consent decrees that have the effect of requiring Texas to build more prisons); Alberti v, Klevenhagen, 46
F.3d 1347, 1352 (5th Cir. 1995) ("After years of litigation, in 1985, the State entered into a stipulation,
requiring it to limit its prison population to ninety-five percent of capacity.”).

® For example, prison administrators could resist budget cuts because they might suffer large fines for any
variety of consent decree violations. But many later learned that such agreements could be incompatible
with government fiscal restraint efforts. When, for example, Philadelphia faced bankruptcy, city officials
began prioritizing social work services, in the event that future layoffs became necessary. They prioritized
prison social workers ahead of every other need-—-including the homeless, abused and neglected children,
crimé victims, and AIDS patients---sitnply because a consent decree mandated staffing levels. Later, a
court fined Philadelphia $400,000 for violating that consent decree becanse social workers failed to respond
to inmate requests within 72 hours. Mayor Edward Rendell’s chief of staff publicly criticized the fine
levied against the financially distressed city as being equivalent to "realigning the deck chairs” on the
sinking Titanic.
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decrees, it was insufficient and irrelevant that no inmate was suffering a constitutional
deprivation. Good practices and constitutional conditions became irrelevant as prison
officials were often required to demonstrate that the case specific goals of some years-old
consent decree had been “achieved.”

Some jurisdictions became embroiled in contractual minutiae. New York City,
for example, had consent decrees so detailed that they even dictated the type of
cleanser—Boraxo-—required to clean the floors, When prison gangs started using
jewelry as gang identifiers, corrections officials couldn’t simply enact a new policy to
limit gang activity. They became bogged down in federal litigation and negotiations
about whether they could limit the type of jewelry an inmate could wear. Prior to PLRA,
these petty issues and thousands like them—from cleanser choices to inmate trinkets-—-

were deemed worthy of protracted federal litigation.

PREA Recommendations Regarding the PLRA

In its final report, the Commission recommends two changes to the PLRA. These
proposed changes are not new. Instead, these recommendations are simply the latest
reincarnation of familiar attempts to rollback the bipartisan reforms of the PLRA. These
recommendations are premised on the same arguments made by opponents to the PLRA
before its passage; they are modified only slightly to conform to the anecdotal evidence
“findings” repeated in the final report.” Part [, Chapter 4 of the report states in pertinent
part:

The Commission recommends that Congress amend the administrative exhaustion
provision and physical injury requirement in the PLRA to remove bartiers to the
courts for victims of sexual abuse, In the meantime, corrections officials must
take immediate steps to change unreasconable administrative policies. The
Commission understands that officials should have an opportunity to investigate
and respond to a complaint before having to defend themselves in court. This is
both fair and conserves scarce resources in the way the framers of PLRA
intended. However, there is no reason that a sexually victimized prisoner should
have to file a grievance within several days or weeks after being sexually

7 For a more thorough treatment of the legislative history of the PLRA and recent efforts to roll back those
reforms, please see the testimony of Sarah Hart on H.R. 4109, “Prison Abuse Remedies Act of 2007,”
presented to the Subcommittee on Crime, Terrorism, and Iomeland Security of the Committee on the
Judiciary, United States House of Representatives, April 22, 2008. This summary modified and used with
permtission.
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assaulted or successfully complete every step of a complex process to seek
protection and compensation in court.

Proposed Rollback of the Exhaustion Requirement of PLRA
The commission’s report advocates somehow diminishing the PLRA’s exhaustion

requirement for victims of sexual abuse. However, the final report stops short of
recommending how the exhaustion requirements of the PLRA should be amended to
exempt victims of sexual abuse.

~ The PLRA requires that inmates exhaust all administrative remedies bcfore filing
a federal action. Specifically, the PLRA provides as follows: “No action shall be brought
with respect to prison conditions under section 1983 of this title, or any other Federal
law, by a prisoner confined in any jail, prison, or other correctional facility until such
administrative remedies as are available are exhausted.” 42 U.8.C. § 1997e(a). This
provision replaced a former discretionary approach that required only limited exhaustion
in the discretion of the district court.

As interpreted and applicd by federal courts, the exhaustion requirement has been
successful in reducing frivolous lawsuits and in settling untold thousands of legitimale
complaints, decently and in good order, without resort to federal courts. Inmates now
have meaningful and predictable avenues of redress, For these reasons and many others,
PLRA enjoys support by corrections officials, labor, elected leaders at the state and
federal level, and judges. By strengthening the grievance requirement, PLRA has
ensured that prison managers are likely to be promptly alerted to problems arising in
prisons; that they are able to take immediate action to prevent similar harms to other
inmates; and, that they are able to mitigate harms to the inmate(s) who raised the issue in
the grievance.

With this exhaustion requiremnent, Congress siruck a balance between the need to
encourage prompt notice to prison officials and the inmate’s abitity to file meritorious
claims. For example, where administrative grievances are not “available” to the

individual inmate, there is no exhaustion requirement. {Federal courts have interpreted
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this “availability” requirement very favorably for inmates.)® Additionally, inmates who
do not comply with exhaustion requirements are still permitted to file state court actions.

Since passage of the PLRA, federal courts have been circumspect in relying on
the exhaustion requirements of the PLRA while carefully interpreting the PLRA to
inclnde reasonable limits on the requirement that inmates exhaust administrative
remedies. A few such cases have reached the U.S. Supreme Court. In Porter v, Nussle,
534 1.8. 516 (2002), the Supreme Court examined the breadth of the exhaustion
requirements of the PLLRA. In that case, the inmate bypassed the grievance process and
filed an action alleging excessive force, arguing that excessive force claims were not
included in the exhaustion requirement. The Supreme Court disagreed, holding “[42
U.8.C.] 1997¢(a)’s exhaustion requirement applies to all prisoners seeking redress for
prison circumstances or occurrences.” The Court described the purpose of the PLRA’s
exhaustion requirement as follows:

Beyond doubt, Congress enacted § 1997e(a) to reduce the quantity and
improve the quality of prisoner suits; to this purpose, Congress afforded
corrections officials time and opportunity to address complaints internally
before allowing the initiation of a federal case. In some instances,
corrective aclion taken in response to an inmate’s grievance, might
improve prison administration and satisfy the inmate thereby obviating the
need for litigation. In other instances, the internal review might filter out
some frivolous claims. And for cases ultimately brought to court,
adjudication could be facilitated by an administrative record that clarifies
the contours of the controversy.

Id. at 524-25. The Court also noted that prison authorifies have an interest in receiving
prompt notice of, and opportunity to take action against, officer brutality.

In Woodford v. Ngo, 548 U.S. 81 (2006), the Court held that an inmate must
follow proce_dural rules, including filing a timely grievance in order to comply with the
exhaustion requirement. The Court explained that the PLRA attempts to “climinate
unwarranted federal-court interference with the administration of prisons™ and afford

corrections officials time and opportunity to address complaints internally before

§ See detailed analysis and cases cited in John Boston, The Legal Aid Society, Prisoners’ Rights Project,
The Prison Litigation Reform Act 108-125 (February 27, 2006), available at
htp:/fwwiw. law. yale.edu/documents/pdfiBoston PLRA_Treatise pdf (extensive analysis and case citations

relating to whether remedies are “available” under the PLRA).
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allowing the initiation of a federal case. [d, at 93. The Court ruled that requiring proper
exhaustion served those goals by giving inmates an effective incentive to make full use of
the prison grievance process. The Court also cited statistics showing that prisoner
petitions represented between 8.3% and 9.8% of new filings in federal district court
between 2000 and 2005, four years after passage of PLRA. The Court noted that this
equated to about one new prisoner case every other week for each of the active and senior
district judges in the country.®

In Jones v, Bock, 549 U.S, 199 (2006), the Supreme Court affirmed that the

exhaustion requirement is not without limits by holding that failure to exhaust is an
affirmative defense under the PLRA, and inmates are not required to specially plead or
demonstrate exhaustion in their complaints. The Court also ruled that exhaustion is not
necessarily inadequale simply because an individual being sued was not named in the
grievances and that if an inmate lawsuit contains both procedurally valid and
procedurally barred claims, the district court should dismiss the procedurally barred
claims while leaving intact the procedurally valid elaims.

Against this legal backdrop, the final report recommends that Congress amend the
exhaustion requirement to remove “barriers to the courts for victims of sexual abuse.”
The commission argues that incarcerated persons experiencing the trauma of séxual
abuse, as well as those with vulnerabilities such as'mental illness or developmental
disadvantages may have extreme difficulty filling out the correct forms and meeting strict
deadlines.'®

® Statistics from the Administrative Office of U.S. Courts suggest that PLRA is functioning precisely as
predicted and as intended. While inmate filings decreased in the years immediately following passage of
PLRA, since 2000 the number of inmate petitions has leveled off. See Attachment 2. In other words,
federal courts are still hearing meritorious claims from inmates, while less substantial issues are being
addressed administratively, without clogging federal dockets.

' The commission’s proposed standard for correctional admmistrative policy provides some insight into its
position on an amended exhaustion requirement. The standard is contained in a section of the report which
advocates against “unreasonable administrative policics™ and argues there is no reason a sexually
victimized inmate should have to file a grievance within several days or weeks after being sexually
assaulted or successfully complete every step of a complex process in order to sesk compensaticn and
protection in court. Apparently, the commission believes that ANYY policies that require inmates to make a
timely report of sexual abuse are unreasonable, per se, as the commission’s proposed standard requires
comections agencies to adopt a policy deeming administrative remedies exhausted ninety days after sexual
abuse is reported, even if someone other than the victim makes the report and regardless of when the abuse
actually occurred, In doing so, the commission demonstrates a lack of concern for further victimization of
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The Commission attempts to link “incarcerated persons experiencing the trauma
of sexual abuse” with “those with vulnerabilities such as mental illness or developmental
disadvantages.” While these two groups may at times overlap, the report cites no support
for the proposition that victims of sexual assault are more likely than other inmates to
have difficulty availing themselves of administrative remedies. The Commission may
have believed that this rhetorical slight of hand was necessary to create such a connection
because of the absence of reliable or even anecdotal evidence of such a connection.

As for the commission’s concerns about vulnerable inmates, courts have
explicitly ruled that inmate grievance policies and procedures must be accessible to all
inmates, cannot be overly complex or burdensome, and cannot allow for staff
retaliation.!! Furthermore, courts and commonly accepted correctional standards require

that mentally ill and developmentally vulnerable inmates be afforded treatment,

inmates: failure to at least require that inmates repost sexual assault, especially in legitimate cases, wonld
jeopardize the safety of other inmates and create more victims by the same perpetrator(s).

' See, e.g., Hemphifl v. New York, 380 F.3d 680 (2d Cir. 2004) {threat of criminal charges made
grievances unavailable); Brown v. Croak, 312 F.3d 109, 112-13 (3d. Cir. 2002) (holding that grievance
system was “unavailable” to prisoner if {as alleged} security officials told the plaintifl 1o wait for the
completion of the investigation before grieving, and then never informed him of its completion); Days v.
Johnson, 322 F.3d. 863 (5" Cir. 2003) (noting the inmates’ personal ability to access the grievance system
could render the system unavailable); Pavey, v. Conley, 170 Fed. Appx, 4, 2006 WL509447 (7™ Cir. 2006)
(unpublished) (grievance procedure might not be “available” to inmate who could not write and was
isolated from others who could help him); Muniz v. Goord, 2007 WL 2027912, (M.D. Pa, 2008} {defrying
dismissal for non-exhaustion where inmate said he was in the hospital during the period for filing a
grievance);Dole v. Chandier, 438 .3d 804 (7™ Cir. 2006) (holding that “[p]rison officials may not take
unfair advantage of the exhaustion requirement” and that “ remedy becomes "unavailable” if prison
employees do not respond to a properly filed grievance or otherwise use affirmative misconduct to prevent
a prisoner from exhausting”); Miller v. Norris, 247 F.3d 736, 740 (8™ Cir. 2001) (“We believe fhat a
remedy that prison efficials prevent a prisoner from ‘utiliz[ing]” is not an ‘available’ remedy under §
1997e(a)...” where prisoner could not get grievance forms for transferring prison system); Miller v.
Tanner, 196 F.3d 1190 (11™ Cir. 1999) {holding that grievance decisions that stated it was non-appealable
need not be appealed); Langford, v. Ifediora, 2007 WL 142423 (E.D. Ark 2007) (holding plaintifss aget,
deteriorating health and lack of general education, combined with failure to provide him assistance in
preparing grievances raised and issue of “availability” of remedies). The 4" Edition of ACA Standards
Standard 4-4284, provides as follows: “There is a written inmate grievance procedure that is made

vailable to all i tes and that includes at least one Jevel of appeal. Comment: A grievance procedure
is an administrative means for the expression and resolution of inmate problems. The grievance mechanism
should include provisions for the following: written responses to all grievances, including the reasons for
the decision; response within a prescribed, reasonable time limit, with special provisions for responding to
emergencies; supervisory review of grievances; participation by staff and inmates in the procedure’s design
and operation; access by all inmates with guarantees against reprisals; applicability over a broad range of
issues; and means for resolving questions of jurisdiction.”
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counseling and assistance in such matters.' Ironically, the Commission’s own final
report acknowledges that courts will not allow prison administrators to play “hide and
seek” with administrative remedies.'® Equally significant is that the Commission’s final
report simply ignores the reality that inmates have unfettered access to state courts; the
PLRA does not impact the operation of state courts or limit access thereto.

But, even as applied to federal courts, the final report cites no evidence in support
of its premise: that PLRA erected such a “barrier” to federal courts for vietims of sexual
abuse.' In fact, after months of gathering anecdotal evidence from former inmates and
inmatc advocates across the nation, the commission failed te include even a single
reported or unreported federal court case whereby the PLRA effectively or explicitly
prevented an actual victim of sexual abuse from accessing federal courts.

In sumumary, eliminating the exhaustion requirement of PL.LRA, would eliminate
the prison management benefits of prompt inmate grievances (dispute resolution,
prevention of future harms, and mitigation of harms) and encourage prisoners to
complain first to the Federal courts before they make any attempt to alert prison
managers to the purported problems or attempt to resolve the matter promptly without

Htigation.

Proposed Rollback of the Physical Injury Requirement of the PLRA
The final report states the Commission is convinced victims of sexual abuse are

losing avenues for relief because they cannot prove physical injury. 15 Currently, the

2 Greason v. Kemp, 891 F.2d. 829 (11" Cir. 1990) (holding that an inmate’s constitutional right to mental
healih care is clearly established); [namtes of Alleghany County Jail v. Pierce, 587 F.Supp. 638 (D.C. Pa
1980) (holding that prisoners are entitled to psychological or psychiatric attention).

% In endnote 54 to Part If, Chapter 4, the final report includes the following citatiens for this proposition:
Goebert v. Lee County, 510 F.3d 1312, 1323 {11th Cir. 2007). See also Mitche!l v. Horn, 318 F.3d 523 (3d Cir. 2003);
Camp v. Brennan. 219 F.3d 279 (3d Cir, 2008); Davis v. Berks Connty, 2007 U.S. Dist. LEXIS 9892, 2007 WL 516128
tE.D. Pa. 2007).

" In fact, as the Supreme Court noted in Ngo, even after PLRA, inmates clearly have ample access to
federal courts as inmate filings still accounted for approximately 9% of filings in federal court. And,
inmate filings leveled off and actually began to increase again within a few years after passage of PLRA.
See Attachment 2.

** This change would require the climination of two provisions of federal law relaling to the “physical

injury” requirement. First, the Federal Tort Claims Act (28 U.S.C. § 1346(b)) would have to be amended
to remove the current limits on claims for emetional or mrental injuries by federal priscners. Second, the

10
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PLRA requires that an inmate prove physical injury to receive compensatory damages.
This provision was designed to shield prison officials from insubstantial claims.
However, the final report states that “a few courts” have ruled sexual assault alone does
not constitute a physical injury. In support of this significant contention, the final report
cites only one unreported federal court case, from the U.S. District Court for the Southern
District of Mississippi.'® However, only a single federal circuit has ever used language
even suggesting such a conclusion.'” With near unanimity, federal courts have interpreted
these provisions simply to bar de minimus claims: despite claims to the contrary, federal
appellate courts consistently hold that forcible sexual assaults include a “physical injury”
and are not barred under this section.

In spite of this uncontested legal history, the report contends the physical injury
requirement of PLRA fails to take into account real emotional and psychological injuries
that follow sexual assault.'® And, while the final report appears to recommend some
change in this regard, it fails to recommend any specific language for such an amendment
to the PLRA.

To support its recommended rollback of the physical injury requirement of PLRA,
the final report resorts to manufacturing a legal problem where none exists: federal courts

have not allowed the physical injury requirement to serve as a barrier in inmate cases

PLRA provision that extended the Federal Tort Claims Act limitation to all prisoner lawsuits would have to
be deleted. (28 U.S.C. §1346, as it would be amended by H.R. 4109(2}, is set forth in the attached

appendix.)

! The supporting endnote in the final report is number 56 of Part 1, Chapter 4: Hancock v. Payne, 2006 W1.
21751, *3 (S.D.Miss 2006); Schlanger, M., & Shay. G. {2009}, Preserving the mule of law in America’s jails and
prisons: The case for amending the Prison Litigation Reform Act. Journal of Constitutional Law, 11(1), 139-154. (See
FN 13 below.)

17 The U.S. Court of Appeals for the 5™ Circuit has found sexual assault alone is not necessarily sufficient
to meet the physical injury requirement. Copeland v. Numan, 250 F.3d 743 (5th Cir. 2001) (unpublished).
The following courts have held sexual assault alone is sufficient to meet the physical injury requirement:
Liner v. Goord, 196 F.3d 132 {2d Cir. 1999); Williams v. Prudden, 67 Fed. Appx. 976 (8th Cir. filed May
19, 2003) {unpublished); Solliday v. Spence, 2009 WL 559526 (N.D. Fla. filed March 2, 2009)
{unpublished); Kahle v. Leonard, 2006 WL 1519418 (D.S.D. filed May 26, 2006) (unpublished).

'8 Of course, PREA and federal constitutional standards already require that correctional agencies provide
for protected reporting, impartial investigation, and for appropriate treatment and counseling in sexual
assault cases. And, the final report recommends even more specific standards. Additionally, most states
have statutes that mirror those standards, ACA standards include detailed and strict requirements in such
cases and the author is unaware of any state prison system that does not have statutes or policies requiring
investigation and protection of the alleged victim in all reported cases, and treatment and counseling in all
substantiated or appropriate cases.

11
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alleging sexual assault. This is confirmed by the Commission’s own legal research as
cited in the final report, Having ne real legal problem to address, the report is lefi, once
again, to recommend changes to PLRA without any specific recommendations for such

changes.

Conelusion

For over twelve years, the PLRA has served as an example of a measured
response to specific problems associated with inmate litigation in federal courts. The
legistative history of PLRA and the subsequent implementation by federal courts reflects
a carefully crafted and balanced concern for the safe and orderly operation of prisons and
the constitutional rights and concems of inmates.

Contrary to the anecdotal evidence and sweeping allegations about PLRA
contained in the final report, PLRA represents a legislative triumph in the complex
overlap of prisons and courts. Frankly, it is a success that may be unmatched in modem
Congressional history. Unless and until specific and targeted changes to PLRA are
supported by compelling, objective evidence, Congress should resist calls for
unwarranted and unspecified changes 10 this carefully crafted, balanced, and bipartisan

legislative/judicial success story.
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Mr. ScorT. Thank you, Mr. Ozmint.
Ms. Freeman.

TESTIMONY OF LISA FREEMAN,, PRISONER RIGHTS PROJECT,
LEGAL AID SOCIETY OF NEW YORK, NEW YORK, NY

Ms. FREEMAN. Good afternoon, Chairman Scott. Thank you for
the opportunity to share our experience and knowledge about jail
and prison matters with this Committee. Thank you, Judge
Gohmert and Members of the Committee.

I am an attorney at the Prisoners Rights Project at the Legal Aid
Society of New York, and what brings me here today is my experi-
ence as counsel, along with Dori Lewis and the pro bono assistance
of Debevoise & Plimpton, in the Federal lawsuit Amador v. An-
drews.

Amador is a case challenging the sexual abuse of women pris-
oners by male staff in the New York State prisons and the adminis-
trative policies that have allowed this kind of abuse to continue
without remedy for years. We enthusiastically support the National
Prison Rape Elimination Commission standards to ensure that
prisons have effective systems for the prevention, detection, and re-
sponse to assault. In particular, however, we urge Congress to take
on the Commission’s call for immediate action to reform the Prison
Litigation Reform Act, or the PLRA.

In direct contradiction to what Mr. Ozmint just testified to, we
consider the injustice that we have faced in Amador to be the di-
rect result of this ill-conceived act. We brought Amador because
when women in the custody of the New York State Department of
Correctional Services complain that they have been sexually as-
saulted by staff the Department takes no action—you will let me
know if I need to stop too, right—the Department takes no action
against the officer unless the woman has physical proof.

Plaintiffs have reported assault by officers about whom the De-
partment had received repeated complaints by other women for
years. None of these women’s complaints were credited because
they lacked physical proof. As a result the Department continues
to allow these officers to guard women prisoners even alone on the
housing unit at night.

One of our plaintiffs even reported she was raped by an officer
and that he had shaved his pubic area, a fact that was subse-
quently confirmed. Nonetheless, this officer continues to guard
women prisoners today and has reportedly been promoted. And de-
spite this outrageous situation in New York our claims have been
unable to proceed because of the exhaustion requirement of the
PLRA.

We have spent the last 6 years litigating whether the 16 named
plaintiffs, each of whom alleges sexual assault by staff, sufficiently
exhausted their available administrative remedies to allow their
claims for systemwide relief and for money damages to go forward.

Why has this process been so difficult? Because the PLRA has
been used as a weapon to prevent meritorious claims of prisoners
from ever being heard in court. In New York the Department re-
peatedly told all women prisoners that if they were sexually as-
saulted they could complain to anyone they felt comfortable speak-
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ing with and their complaint would be investigated by the Sex
Crimes Unit of the Inspector General’s office.

So each of our plaintiffs did just that. They complained to the
Sex Crimes Unit and their complaint was investigated. No one told
them they needed to file a grievance. Nonetheless, the Department
came into court and claimed that despite the explicit information
they had given in writing to the plaintiffs these women had failed
to exhaust because they hadn’t filed a grievance. The District Court
agreed and dismissed all of these women’s claims.

Three plaintiffs had in fact filed grievances and appealed them
because they had happened to speak to lawyers who advised them
to do so even though any reasonable person would have believed
it was unnecessary. By the time the District Court decided the ex-
haustion issue more than 4 years after the case was brought only
one of these plaintiffs had remained in custody. Incredibly, the Dis-
trict Court dismissed her claim for systemwide relief because it
found her grievance didn’t sufficiently identify the prison adminis-
trators or specific policies that enabled her rape. In effect, the court
demanded that her grievance set forth complex theories of super-
visory liability, demanding that it tell prison administrators not
just that she had been raped but explain to them how it was that
their policies were not working and who in the departmental hier-
archy was responsible.

These are the sort of questions that lawyers spend months or
longer trying to determine. Prisoners who are poorly educated and
are almost always proceeding without lawyers at this stage cannot
reasonably be expected to provide this kind of information. They
only know the Department has a purported zero tolerance policy
for sexual abuse. They aren’t told prison policies for training or su-
pervising staff, let alone policies for internal departmental inves-
tigations.

Finally, victims of assault, of sexual assault, as has been men-
tioned, are often additionally trying to cope with the trauma of the
assault as well as the very real fear of retaliation for reporting the
incident at all. On appeal the Attorney General went so far as to
claim that even a plaintiff’s grievance that requested that the De-
partment train, assign, and supervise its staff so that the inmate
would not again be subjected to sexual assault, a grievance that
was dictated in large part by an attorney, was insufficient to allow
her systemwide claims to go forward because it didn’t say how
these policies should be changed.

These impossible standards for exhaustion effectively immunized
prison administrators from meritorious lawsuits. Even if the Dis-
trict Court’s decision is reversed on appeal, as we hope it will be,
hundreds of women have been subjected to departmental policies
over the last 6 years that we believe are unconstitutional and as
a result have been exposed to the unnecessary risk of sexual as-
sault, and thousands of dollars have been spent while the issue of
exhaustion has been litigated.

And believe it or not, our plaintiffs are the lucky ones. Unlike the
vast majority of prisoners, they have legal counsel and legal coun-
sel with significant financial resources. But even these plaintiffs
have been unable to proceed so far with their claims because of the
PLRA.
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The law cannot be allowed to exempt prison administrators from
a legal challenge if they simply create opaque mechanisms and con-
test exhaustion in every case. The law cannot be allowed to prevent
American citizens from access to the courts to protect their most
basic human rights.

We endorse the Commission’s call for reform of the exhaustion
requirement for victims of sexual abuse, and we further call for re-
peal of the PLRA’s exhaustion requirement for all prisoners. The
injustice that has been done in Amador could happen to any pris-
oners and must not be allowed to recur.

Thank you.

[The prepared statement of Ms. Freeman follows:]
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We arc attorneys with the Prisoncrs’ Rights Projeet of the T.egal Aid Socicty of New
York, which represents New York State and City prisoners in class action and test case litigation,
advocates for them with prison and jail agencies, and advises them of their legal rights. Along
with the law firm of Debevoise & Plimpton, LLP, which is working with us pro bono, we are
counsel in Amador, et al., v. Andrews, et al., 03 Civ. 0650 (KTD) (GWGQ), a [ederal civil rights
action challenging as unconstitutional the ongoing and persistent sexual abuse ol women
prisoners by male statf in the New York State prisons. ‘This case seeks change in the
administrative policies that have cffectively granted immunity to the correction officers who prey
upon women prisoncrs and have permitted sexual abuse to continue for years without remedy. In
addition, it sccks damages from the abusers. We appreciate this opportunity to testify about the
recommendations of the National Prison Rape Elimination Commission, and in particular its
recommendation Lo eliminale the exhaustion requirement of the Prison Litigation Reform Act
(“PLRA™), 42 U.S.C. § 1997e(a), for survivors ol prison sexual abuse. We [urther suggest that
the exhaustion requirement be eliminated [or prisoner litigation generally, since problems similar
to thosc experienced by the plaintitfs in Amador can arise in other kinds of meritorious prisoner

litigation.

The National Prison Rape Elimination Commission was created to address the failure of
many prisons and jails to takc mecaningful action to remedy the problem of sexual abusc in
prison. During the time in which the Commission was developing its proposed standards the
abuse at Abu Ghraib was reported, highlighting the potential for abuse inside prisons when
appropriate supervision and safeguards are not in place. Appropriate supervision and safeguards

Lo ensure the basic human rights of prisoners is no less essential in prisons in the United States.
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Through our expericnee interviewing hundreds of women prisoners as well as through
discovery in Amador, we have learned that the procedures to address staff scxual abuse within
the New York State Department of Correctional Services (“NYSDOCS” or the “Department’)
are seriously deficient, enabling abuse to continue unabated. Qur experience representing
women prisoners has made obvious the need [or clear and stringent standards to force prisons (o

lake the steps necessary (o prevent, detect, and address stall sexual abuse.

We are [rankly concerned that the standards proposed by the Commission do not go far
enough. For example, they do not mandate the use of investigative tools that can corroborate
prisoners’ complaints, which are necessary to prevent investigators [rom uniformly crediting the
word of staff over that of a convicted fclon.' However, we believe the standards arc a critical
step in the right dircction. We also wholcheartedly endorse the Commission’s recognition that
these standards can serve only as one part of our nation’s effort to remedy the troubling problem
of prison sexual abuse. The courts must also be available to prisoners to vindicate their rights.
As called for by the Commission, Congress must restore the ability of prisoners to protect their
rights against such abuse through the courts. We therefore call on Congress 1o repeal the
exhaustion provision ol the PLRA. It is the need [or this relorm on which we [ocus in our

testimony.

We have come 1o the realization the PLRA exhaustion requirement needs (o be repealed
the hard way, having seen the meritorious claims of the women prisoners in Amador derailed (or

more than six ycars, and maybe permanently. Rather than having the opportunity to make their

! By way of example, the standards do not require the use of video cameras in secluded areas
where sexual abuse tends 1o take place. Instead they ask prison officials only o review whether
such cameras are needed. They also do not require prior complaints ol abuse involving a stall
member to be considered as corroborative evidence of current allcgations, just that they be
reviewed. Compare Federal Rules of Evidence 415.
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casc in court, these women have been foreed to follow a seemingly endless detour through a
surrcal land where obfuscation and dishonesty are rewarded, all in the name of the PLRAs

exhaustion requirement.

The PLRA requires prisoners to cxhaust “available” administrative remedies before they
initiate a lawsuit. The stated purposc of this requirement is to cnsure that prison administrators
have notice and an opportunity to address complaints, thereby avoiding potentially needless
litigation; to allow for the development of a factual record; and (o discourage the (iling of
[rivolous lawsuits. See, e.g,, Jones v. Bock, 549 U.S. 199, 219 (2007). As shown by Amador,
despile these seemingly reasonable goals, the PLLRA’s exhaustion requirement has been turned
into an instrument ot injustice, creating a virtually insurmountable barricr to thosc sceking to

protect their most basic human rights.

Amador v. Andrews: Prison Officials Tell Prisoners One Thing, the Court Another

In 2003, seventeen women brought the Amador lawsuit on behalf of all women prisoners
in NYSDOCS custody. alleging that they had suffered sexual abuse, including forcible rape,
coerced sexual activity, oral and anal sodomy, and pregnancies caused by Department staff, and
that the Department’s policies and procedures enabled such abuse (o occur. This suit was [iled
alter a three-year investigation by The Legal Aid Society, and alter unsuccesslul ellorts by Legal
Aid to get NYSDOCS to take action against otficers against whom there had been repeated

complaints ot sexual predation by women prisoners.

T'he plainti(s allege that unless a woman prisoner has physical prool of stalT sexual
abuse, her complaint of abuse results in NYSDOCS taking ro action against the officer involved.

Rather, they claim that NYSDOCS allows such officers to continue to guard women prisoncrs,
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cven alone at night in a housing arca, and cven when NYSDOCS has reccived multiple similar
coniplaints of scxual abusce about the officers. Tor these reasons, these women challenge
NYSDOCS’ policies and procedures, including their failure adequately to screen, train,
supervise, investigate and discipline staft so as to protect the women in their custody from sexual

abuse. These women have also sought damages [or the assaults they sullered.

All of the women represented in the lawsuit had done exactly what they were told to do
by prison officials to complain about stall sexual abuse.”  All of the women complained about
their assault to the Sex Crimes Unil of the NYSDOCS Inspector General’s Office (SCU), an
olfice established [or the very purpose ol investigating complaints of sexual abuse. The
Department provides written instructions to aff women prisoners entering their custody telling
them that if they arc sexually assaulted they should complain to the SCU or to any staff member
with whom they feel comfortable speaking and that, regardless of who they complain to, the
SCU will investigate. Postings, notices and directives reiterate these instructions. Many of the
plaintiffs additionally complained to the officer’s supervisor, to the deputy superintendent for
security, or o the superintendent of the facility. Each of these women was (old that her
complaint, regardless ol how it was lodged, would be forwarded Lo the SCU [or investigation.

None of these women were ever told that she must also file a grievance.

Despite their own lorthright instructions (o women prisoners about how o complain
aboul stalT sexual abuse, NYSIDOCS supervisors came into court and said that a grievance was

nceded to satisty the PLLRA’s exhaustion requirement. Their position is belied not only by their

2 By lollowing the prison’s procedures, these women lollowed the command of the PILRA,

which the Supreme Court has held requires “proper exhaustion,” and that “it is the prison’s
requirements . . . that define the boundarics of proper exhaustion.” Jones v. Bock, 549 U.S. 199,
218 (2007).
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repeated instructions to women prisoncrs, but by their own staff’s actions and belicfs. The
director of the gricvance program when the SCU was created made clear that the gricvance
program had no actual authority to take action on sexual abuse complaints but served merely as a
“pass-through” to the SCU. All staff questioned in the case testified that the SCU deals with
complaints of stall sexual abuse, not the grievance program. And, most tellingly, all of the
grievances about stall sexual abuse received by the Department were [orwarded o the SCU for
“any action to be taken.” The Department’s two-faced position--telling women prisoners one
thing about how to complain about scxual abusc but then demanding that prisoners have filed a
ericvance as part of their litigation position--illustrates just how prison officials can try to
capitalize on the PLRA to shicld themsclves from litigation, cven about as serious an issuc as
staff sexual abuse.
The District Court’s Ruling in Amador and Its Impact Barring Litigation
Challenging Prison Policies and Procedures

Despite the elforts ol plaintifls (o exhaust their administrative remedies as required by the
PLRA, in 2007, more than [our years aller the case was [iled, the lederal District Court ruled
that none of the plainti(ls exhausted her administrative remedies sulTiciently to challenge
NYSDOCS’ policies and procedurcs. Amador v. Andrews, 2007 WI. 4326747 (S.D.N.Y ., Dcc. 4,

2007).

With respect to the plaintiffs who complained to the SCU, the District Court disregarded
the undisputed cvidence that NYSDOCS told them they can complain to the SCU; that no
Department statf ever told them to file a gricvance about their abuse; and that the Department
takes no action on grievances about sexual abuse, except to say they are being investigated by

the SCU. Rather, the District Court found that under the PLRA, plaintiffs--who had complained
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to the SCU, but had not filed gricvances-- had not exhausted their administrative remedics and
therefore could not pursue claims for injunctive relicf or for money damages avising from their

abuse. Their cases were dismissed.

The District Court’s appalling application of the PILRA did not stop there. Three women
had also filed gricvances, not because they believed the Department’s gricvance program had
anything to do with complaints of staff sexual abuse, but because, in an abundance of caution
and in an eflort o avert a battle over exhaustion, lawyers like us 0ld them to do so. The District
Courl dismissed the injunclive claim of Shenyell Smith, the one grievant remaining in custody,
for (ailure to exhaust under the PILRA, because, according Lo the District Court, she [ailed
sutficiently to connect her sexual abuse to specific Departmental otficials and their actions or

. . a
1nactions.”

Shenyell Smith is one of the women who filed a grievance under counsel’s instruction.
She set out the corce issues behind the injunctive claims of this lawsuit and met the PLRA’s

purported aim of giving the prison administrators notice and opportunity to address her

* The District Court’s decision allowed Shenyell Smith’s damages claim to go forward against
the officer that she claimed had abused her. The District Court dismissed the injunctive and
damages claims of the two other grievants on mootness grounds because they had been released
from prison during the more than four years it took the District Court to decide to dismiss their
claims. The court subsequently issued an unpublished opinion on plaintifls’ motion [or
reconsideration reinstating the damages claims of five plaintiffs. It reinstated the damages
claims ol the two grievants whose claims had been dismissed on mootness grounds, and it
reinstated the damages claims of three plaintilfs who were not subject to the PLRA exhaustion
requirement because they had been released belore they filed suit. None of these women,
however, were allowed to pursue their injunctive claims, which means that il the court’s ruling
stands, there will be no challenge to the continuation of the practices and omissions that made
the abuse of these women possible.
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complaint. She statcd:

CO [name] raped me. He’s still working on this unit. ‘The state is letting him get

away with doing this type ol stll 1o an inmate. This CO has had so many

accusations made towards him for harassment & more over the past 10 years &

I’m not saying that all of them are true but one must realize & see that something

is definitely wrong.

The District Court’s holding that this plain statement by a prisoner ol what had happened
Lo her and whal she had heard about the ofTicer is inadequate to satisly the PLLRA exhaustion
requirement effectively immunizes the Department from challenges to its policies and
procedurcs. Whether in a grievance or in a complaint to the SCU, it is not practically possible
for a prisoncr such as Ms. Smith to identify the correctional policies and procedures that enabled
her assault because she is are not privy to such information. Prisoners are simply not informed
of correctional policies and procedures for training and supervising officers, let alone the

standards used for investigaling complaints and disciplining olTicers.

In this case, the Department’s claim that Ms. Smith’s grievance is inadequate is
particularly absurd, since it has specilically taken the position that no information about how
investigations into sexual abuse are conducted can be shared with pn’soners.4 Without such
information—which Legal Aid obtained only in the course ol a lengthy investigation and
through usc of the state I'recedom of Information LLaw—no one can “connect” a specific act of

sexual abusc to the actions or inactions of specific supervisory officials in the prison system.

* The Department's counsel asserted, "Can you imagine the consequence il we simply told the
inmates how DOCS conducts its investigations?" Counsel additionally claimed (hal even
publicly available information could "create crippling security concerns il given Lo inmates.”
Letter trom Assistant Attorney General Danicl Schulze to Plaintifts' Counsel, September 1, 2005
atp. 2.
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Lven if information about policics and procedures had been available, it is unrcasonable
to require a prisoncr to draft an administrative complaint identifying who in the departmental
hierarchy is personally responsible for the specific acts or omissions that cased or permitted her
rape. The District Court’s opinion effectively requires a typically un-counseled and often
uneducated prisoner to [ormulate complex legal theories ol supervisory liability in order (o
exhaust potential injunctive claims and to do so within the three-week window required by the

Department’s grievance directive.

The District Court’s interpretation of the PLRA exhaustlion requirement is particularly
draconian when applied (o victims ol sexual assault, demanding that women oflen in the throes
of Post Traumatic Stress Disorder parse the Department’s opaque complaint mechanism. The
vast majority of women prisoners, including most plaintiffs in Amador, suffered sexual or
physical abuse prior to their incarceration. As a result, they were particularly vulnerable to
trauma arising from a sexual assault. But, even if these women had been in a position to
disregard all of the directions given to them by the Department and figure out that a grievance
were required, the District Court’s decision demands that they use a grievance program that is
uniformly understood to be a non-conlidential complaint mechanism despite the very real risk
that doing so would expose them to retaliation from prison staff. The women in Amador came
forward despite repeated threats of violence and abuse, destruction of their property, and falsc

disciplinary infractions.

Unlike many other types of problems in prison, sexual abuse requircs special reporting
procedurcs in order to encourage victims to comc forward. The need for multiple confidential
reporting systems was discounted by the District Court, but is recognized by the Commission’s

recommendations. But allowing prisoners to choose among multiple reporting channels and
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allowing them to complain via the safest and most confidential mechanism available is contrary
to the PLRA’s exhaustion requircment--at least as it was interpreted by the District Court in

Amador.

The Current Status of Amador

Tast month, six years aftcr the casc was filed, plaintiffs argued their appeal from the
District Court’s decision before the Court of Appeals for the Second Circuit, having been granted
expedited interlocutory review despite the District Court’s refusal to certify its decision for

appeal.

At oral argument, the New York State Attorney General’s Office pressed for an
interpretation of the exhaustion requirement even more extreme than that articulated by the
District Court. The Attorney General’s Office challenged the sulficiency ol the grievance of
Stephanie Dawson, one of the plainti[ls whose claims for injunctive reliel had been dismissed on
mootness grounds. Counsel argued that her grievance--which complained about the
Department’s failure to train, supervise and discipline its officersﬁ——pr()vided inadequate detail to
exhaust her injunctive claims, because, for example, it did not specify precisely ~ow the

Department Lailed (o train its officers.® We awail a decision from the Court of Appeals.

The Lessons of Amador
Even if plaintiffs prevail on appeal, Amador illustrates how the PLRA effectively

deprives prisoners of needed access to the courts, thereby insulating prison officials from any

S o . . . . - .

~ 'This prisoner was able 1o propound these legal theories because this portion ol her grievance
was dictated 1o her by us.

® We arc unablc to provide a cite for this argument because the transeript has not yet been
provided.
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challenge to their policics and procedures. Six years have passed since this casc was filed, and
the merits of the case are nowhere near being heard. The application of the exhaustion
requirement in Amador highlights the appalling degree to which the PLRA has contravened the
very goals that it was intended to achieve. Instead, it has rewarded prison administrators who set
up opaque or complex requirements lor addressing prison complaims.7 The exhaustion
requirement has spawned a whole new area ol satellite litigation and concomitant delay, and—as
here—the dismissal of claims based on tricks and technicalities. Most importantly, it has closed
the courthouse doors to prisoners, preventing meritorious claims trom proceeding to protect

cssential rights guarantecd by the United States Constitution.

The PLLRA exhaustion requircment has especially pernicious effects with regard to
complaints of statf sexual abuse. Claims of sexual abuse should be treated confidentially.
Prisoners are not allowed to access to information about complaints of abuse by other women
about the same staff member, nor to information about policies and procedures relating to
investigations of these complaints. As a result, no prisoner can possibly have the information
needed to connect her own experience regarding sexual abuse with larger patterns of sexual
abuse, or with deliciencies in (raining, supervision, investigation, and discipline. In essence, the
exhaustion requirement has a become a “free pass™ that permits systemic deficiencies to go

unaddressed for years, if at all.

” T'o be clear, there was nothing wrong with NYDOCS setling up a special arrangement lor
receiving prisoners’ sexual abuse complaints. Indeed, this was a constructive and beneficial
action. The problem is the “bait and swilch” tactic which prison officials adopted in the
litigation, and the District Court accepted--namely that prisoners who [ollowed prison ollicials’
instructions had failed to exhaust because they did not pursuc a gricvance procedure that has no
authority over sexual abuse complaints.

10
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There is no reason to helicve that the decision in Amador is an anomaly. To the contrary,
unlike most prisoners in this country, the plaintiffs in Amador have had the benefit of counscl
with the experience and the funds to press their claims. Most prisoners, however, proceed pro
se, and are therefore forced to confront this morass of confusion and obfuscation created by the
PLRA without assistance. As a resull, hundreds of prisoners’ claims for reliel under the
Conslitution are dismissed each year lor lack ol exhaustion, belore the merits are even heard.
The impact of the PILRA’s exhaustion requirement cannot be overstated: it has effectively
prevented any meaningful judicial review of prison officials’ actions to those deliberately
isolated from public vicw. As a result, it has allowed the types of abusc that appalled this nation

in Abu Ghraib to occur in our own country without legal redress.

The National Prison Rape Llimination Commission has recognized the need tor reform in
this arca, calling on Congress to “amend the administrative exhaustion provision and physical
injury requirement in the Prison Litigation Reform Act to remove unreasonable barriers to courts
for victims of sexual abuse.” National Prison Rape Elimination Commission Report, Appendix
C, Recommendations to Congress, I. We and the women we represent urgently press [or repeal
of the PLRA’s exhaustion requirement. so that prisoners can use the court system (o protect
themselves from sexual assaults, policies and procedures facilitating sexual assaults, and all other

acts that violate their Constitutional rights.

Lisa I'rceman

Dori Lewis

Prisoners’ Rights Project
Legal Aid Society

199 Water Street

New York, New York 10038
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Mr. Scort. Thank you. Judge, do you have questions?

Mr. GOHMERT. I won’t use my full time, but I would like to ask
Judge Walton, you had mentioned that we know that there are fa-
cilities where prison rape does not occur. You had mentioned that
it usually has to start with the top down. So there are facilities
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where rape does not occur. And obviously, as you all know, you
can’t rehabilitate somebody while they are being sexually as-
saulted. They just don’t work together.

How have those facilities been able to avoid sexual assault with-
out having the adjustment to the PLRA?

Judge WALTON. Well, they have taken seriously the issue. They
have zero tolerance policies in place. They have very well developed
classification systems whereby they are able to identify individuals
who are potential predators and those who are potential victims,
and they make sure that those individuals are not commingled.
They have educated their staff about the importance of not permit-
ting this to occur, appreciating that when this occurs it does put
everybody at risk in the prison facility, including those who are
there to guard and protect. They have put in place systems that
provide a means by which individuals are able to report sexual as-
sault when it occurs.

Mr. GOHMERT. Because that is something we heard is a problem
before. If you have to file your complaint with the same person that
is committing the acts, it doesn’t do you a whole lot of good. So
they have implemented some way to make sure that complaints
still can be filed without being filed with the people that are caus-
ing the problem.

Judge WALTON. Means by which they are able to make reports
to individuals on the outside, a process internally that permits
them to make a report where it is not going to end up being re-
ported to the individual responsible for the abuse. And strong over-
sight to make sure that the policies that they have adopted will in
fact be followed.

Mr. GOHMERT. Okay. Thank you. I appreciate that insight. I do
have concerns when—of course under Texas tort law you normally
have to have some type of physical injury in order to get monetary
damages. I would be more open toward perhaps injunction, some-
thing like that, to prevent things from happening without opening
the flood gates of tax dollars that might be better used fixing the
system instead of-

Mr. ScotT. Let’s let the Judge respond to that. What is the jus-
tification for the requirement for physical injury? I mean you can
do a lot of damage to someone without—I mean waterboarding
doesn’t leave physical injury. I assume that would be a violation of
right%. What is the justification for the physical injury require-
ment?

Judge WALTON. Well, I am sure Congress believes that, and jus-
tifiably so, and I am not one who comes here without a vested in-
terest in this issue because even with the act in place I still receive
many frivolous lawsuits being filed by inmates.

Mr. ScotT. Until you have had some kind of hearing, if you get
100 complaints, one of them is meritorious, 99 frivolous, the only
way to deal with that is to dismiss the 99 and hear the—and con-
tinue to hear the one. How do you screen out—and the other way
of doing it is just not hear anything, including the meritorious
claims. How do you deal with the fact that you don’t know whether
something is frivolous until you have actually looked into it?

Judge WALTON. I mean obviously that is a difficult call that Con-
gress will have to make if the statute is going to be amended. How-
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ever, if this is perceived, and I hope and believe it should be, as
a significant issue that must be addressed by this country then I
think there will be maybe consequences that have to come with
that amendment, and that may mean that we will have to enter-
tain some of the suits that may be frivolous in order to ensure that
we are not barring those suits that do in fact have merit. I doubt
very seriously that you are going to have hordes of people who are
going to report that they were sexually abused just for the sake of
saying that they were sexually abused. It is a humiliating thing to
occur.

Mr. ScoTT. So that specific exception to the physical injury would
not be, that wouldn’t be a problem?

Judge WALTON. Absolutely not. I mean if somebody is—a male
who is incarcerated is forced to perform oral sex on another inmate
there is not going to be any physical injury. But the psychological
injury that that will cause is probably going to be a lifetime event.

Mr. ScotT. Do you have other questions?

Mr. GOHMERT. Just I know that in Texas the reason, and of
course you know, that under the idea of the king is sovereign, the
only way you can sue the Federal Government or the State govern-
ment normally is if they agree to be sued. And so what we really
need to focus on is the most important thing here to prevent sexual
abuse in the prison or is it to provide money damages. I would
think our number one goal is to provide money damages, but—I
mean not provide, not provide money damages but to just stop the
abuse. And I certainly appreciate the Commission’s finding. People
should be accountable when these things happen, and I appreciate
that finding as well Judge by the Commission.

But anyway thank you, Chairman. I hope we can work some-
thing out. Our goal is to stop prison sexual abuse. And apparently
it can be done. And I have dealt with thousands of felony defend-
ants and you can’t tell me that they are not above, some of them,
conspiring together to figure out ways to get money damages if that
is something available to them, and I would like to avoid that.

Thank you, Chairman.

Mr. ScorTt. And we also have an interest in running facilities
that conform to the Constitution, and how to do that and separate
the frivolous from the meritorious is a challenge we have to deal
with.

And so I would like to thank our witnesses for their testimony
today. Members may have additional written questions which we
will forward to you and ask that you answer as promptly and as
quick as possible so that your answers can be made part of the
record. The hearing record will remain open for 1 week for the sub-
mission of additional materials.

And without objection, the Subcommittee stands adjourned.

Mr. GOHMERT. I would ask unanimous consent to insert my open-
ing statement into the record.

Mr. Scort. Without objection.

[The prepared statement of Mr. Gohmert follows:]
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Standards
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Thank you, Mr. Chairman.

Today’s hearing is on the National Prison Rape
Elimination Commission’s Final Report and Proposed

Standards.

The National Prison Rape Elimination Cbmmission is a
bipartisan panel created by Congress as part of the Prison
Rape Elimination Act of 2003. The Act was co-sponsored by
the gentleman from Virginia and Chairman of this
Subcommittee, Mr. Scott. The Act was passed with the
purpose of developing national standards to prevent and

detect incidents of sexual violence in correctional facilities
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and to make facilities more accountabie for incidents of

sexual assault in prison.

The Commission was charged with the task of studying
federal, state and local government policies and practices
related to the prevention, detection, response and monitoring
of sexual abuse in corrections and detention faciiities in the
United States. The Commission was then to make a report
and submit it to Congress, the President, and the Attorney

General.

in preparing the report, the Commission spent six years
studying the issue. During that time, it hosted hearings and
visited 11 corrections sites before issuing the report. On
June 23, the Commission released its final report and
proposed standards to prevent, detect, respond to and
monitor sexual abuse of incarcerated or detained individuais

throughout the United States.
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In the report, the Commission notes that there are 7.3
million offenders in federal, state, and locai correctionai
facilities or under court supervision wi.thin the community.
The report details the Commission’s philosophy that sexual
abuse undermines the goals of making corrections

environments as safe and productive as they can be.

The report contains numerous findings about sexual
abuse in correctional facilities. An important finding is
recognition of the important role of strong leadership from
prison administrators. Leadership matters because
corrections administrators can create a culture within
faciiities that promotes safety instead of one that tolerates

abuse.

Another important finding is that certain offenders are

more at risk of sexual abuse than others. The report calis on

Y
3
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corrections administrators to routinely do more to identify
those who are vuinerable and protect them in ways that do
not leave them isolated and without access to rehabilitation

programming.

A third finding stated that reporting procedures must be
improved to instill confidence and protect individuals from
retaliation from their assailants, whether they are corrections

officers or other prisoners.

The Commission found that even when prisoners are
willing to report abuse, their accounts are not necessarily
taken seriously and communicated to appropriate officials
within the facility. Corrections administrators should review
each allegation. Further, | second the Commission’s
statement that “everyone who engages in sexual abuse in a
correctional setting must be held accountable for their

actions.”
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However, there is at least one finding that is troubling.
That is the finding that calls for more rigorous internal
monitoring and external oversight of corrections facilities. In
its discussion of that finding, the Commission urged
Congress to amend certain provisions of the Prison

Litigation Reform Act (or PLRA) for victims of sexual abuse.

First, the Commission suggests that the requirement
that prisoners exhaust all internal administrative remedies
before their claims can proceed in court be changed.
Second, the Commission suggests that the PLRA’s physical
injury requirement fails to take into account the very reai
emotional and psychological injuries that often foliow sexual

assault.

Some on this side of the aisie may be willing to discuss

a limited change to the requirement that a prisoner show a

5
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physical injury in order to seek monetary damages.
However, the proposal to repeal the requirement that
prisoner first seek redress in an administrative grievance

process raises concerns.

In previous hearings before this subcommittee, prison
officials have told us that the grievance process is essentiai
to identifying problems like sexual abuse that need to be

addressed at the earliest possibie opportunity.

If Congress aliowed a prisoner to bypass an
administrative grievance process and go straight to court, we
would force the prison administrators to incur the expense of
litigation while also depriving officials of the chance to fix the
probiem at the facility. That is probably not the best

approach for Congress to endorse.

¢
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Further, it is our hope that advocates who are critical of
the PLRA will not attempt to use the Commission’s report as
justification to repeal other important provisions of this

legislation.

| welcome the witnesses to the hearing and | look
forward to their testimony. 1 yield back the balance of my

time.

Mr. GOHMERT. Thank you.

Mr. Scotr. Without objection, the Subcommittee stands ad-
journed.

[Whereupon, at 4:52 p.m., the Subcommittee was adjourned.]
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well as the National Prison Rape Elimination Commission (NPREC) and have also served on the
Commuission’s Standards Development Expert Committee.

I. The Important Findings of the National Prison Rape Elimination Commission
The release of the bipartisan National Prison Rape Elimination Commission (NPREC) draft
standards and report mark an important step in eradicating sexual violence in our correctional
institutions. NPREC’s national standards, if implemented, will provide much needed guidance
to corrections professionals in their efforts to mitigate the problem of sexual assault and rape in
prison. Chief among the Commission’s recommendations is the creation of zero-tolerance
policies for sexual assault in correctional facilities. Such policies can create much needed
cultural change for institutions that have long turned a blind eye to the routine sexual abuse of
prisoners. However, these new standards alone are insufficient to combat the problem.

After five years of study and countless hours of testimony and research, NPREC’s top
recommendation to Congress concerns the detrimental impact that the overly broad application
of the Prison Litigation Reform Act (PLRA) has on victims of sexual abuse. Therefore, the
Commission has recommended that “Congress amend the administrative exhaustion provision
and physical injury requirement in the Prison Litigation Reform Act to remove unreasonable
barriers to courts for victims of sexual abuse.™

The ACLU agrees with NPREC’s conclusion that PLRA is a serious barrier to eradicating the
problem of sexual abuse and rape in our nation’s prisons. In fact the PLRA immunizes
corrections officials from many serious and meritorious claims by prisoners. This overbreadth of
the PLRA undermines the ability of our federal courts to provide accountability and oversight of
correctional institutions in every state and community in the country.

A. The Unintended Consequences of PLRA
When enacted in 1996, the PLRA was described by supporters as a means to reduce “frivolous”
lawsuits by prisoners. Today, we have the benefit of more than a decade of evidence, which
clearly demonstrates that certain provisions of the PLRA have made it impossible for prisoners
with serious and credible claims of abuse, including sexual assault and rape, to seek the
protection of the courts. The many unintended consequences of PLRA have not only unfairly
slammed the courthouse doors on individual prisoners, but also diminished the very concept of
equal justice under the law.

Although several provisions in the PLRA undermine constitutional protections for prisoners,
here we focus only on the exhaustion requirement, the “physical injury” requirement, and the
application of PLRA to juveniles.

1. The Exhaustion Requirement (42 U.S.C. § 1997¢(a))
The PLRA requires courts to dismiss a prisoner’s case it he or she has not satisfied all internal
complaint procedures at his facility prior to filing suit. See 42 U.S.C. § 1997¢(a). In theory, this
idea 1s sound. We want to encourage correctional facilities to manage problems and improve
conditions without court intervention. Unfortunately, in practice, this provision of PLRA

? National Prison Rape Elimination Commission Report (Tune 2009), Recommendations (page 238)
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severely impedes the ability of prisoners to present meritorious constitutional claims.* Under the
exhaustion requirement, prisoners are forever barred from seeking redress in federal court of
their most fundamental constitutional and human rights unless, within a very few days of the
violation, they can successfully navigate a maze of intricate and often arbitrary internal grievance
rules set by prison officials.

The ACLU has found that this PLRA provision has an especially harsh impact on victims of
prison rape. In scores of interviews and correspondence with rape victims in prisons and jails
around the country, we were shocked to discover how many young men are forced into
prostitution by violent prison gangs. Even more chilling is the common response of prison
officials to the victims® desperate pleas for protection: their only two options were to “fight or
f....” Among the many victims we interviewed, we found the same patterns later discovered by
NPREC in its investigation of prison rape, those who are young, mentally ill, or otherwise
especially vulnerable, are the most subject to sexual violence in prison and the least able to
navigate the hurdles of PLRA. Moreover, we heard account after account of victims who were
sexually abused, and sometimes brutally raped, by custodial staff, and then warned that if they
reported the assault they would be disbelieved, punished, and set up on bogus charges that would
lengthen their prison terms by years. For nearly all of these victims, they have no right to go to
federal court because, while they were still suffering the severe trauma and terrible wounds of
sexual assault, and frequently terrified of reporting their assault for fear of retaliation and further
abuse, they did not manage to fill out the proper forms in the proper order for purposes of PLRA
exhaustion.

a. The Real World Impact of PLRA: Garrett’s Story
The story of Garrett Cunningham illustrates the terrible realities victims of sexual abuse and rape
experience in prison and the barriers for victims created by PLRA. Garrett, a former prisoner
within the Texas Department of Criminal Justice, testified before the Subcommittee on Crime,
Terrorism, and Homeland Security during the 110™ Congress on November 8, 2007. Garrett
spoke to the Committee about his own experience as a victim of prison violence and sexual
abuse, as well the harmful effects of the PLRA. While housed in the Luther Unit in Navasota,
Texas, in the year 2000, Garrett became the victim of sexual abuse at the hands of corrections
officer. After experiencing regular and repeated inappropriate stares, comments and touching,
Garrett went to prison authorities only to have his pleas for help go ignored. In September of
that year, the corrections officer raped him.

Despite being in a state of shock and trauma from this brutal assault, under the PLRA’s rigid
administrative exhaustion requirements, he would have to file a first grievance with the prison —
and those officials who previously ignored his pleas for help — within 15 days of being raped, a
fact he was not even aware of at the time. Fearing retaliation by staff — friends and co-workers
of the officer in question no less — or other prisoners, Garrett did not report his rape right away,
and thus was forever barred under the PLRA from filling a lawsuit in federal court against the
officer or the officials who turned a deaf ear to his pleas.

* See Giovanna E. Shay & Joanna Kalb, More Stories of Jurisdiction Stripping and Ixecutive Power: The Supreme
Court’s Receni Prison Litigation Reform Act (PL.RA), 29 Cardozo Law Review 291, 321 (2007) (reporting that in a
study of cases in which an exhaustion issue was raised after the Supreme Court decision in Woodford v. Ngo, 548
U.S. 81, 126 8. Ct. 2378 (2000}, all claims survived exhaustion in fewer than 15% of reported cases).
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The officer in question went on to sexually harass and assault other prisoners at the facility after
Garrett. One young man, Nathan Essary, was sexually assaulted by the officer on multiple
occasions, and, like Garrett Cunningham before him, his pleas with prison officials for help were
ignored. Fortunately for Nathan, he was able to save evidence from two of the attacks, which
positively linked the officer involved. The officer was forced to resign from the Luther Unit in
January of 2002 when he was indicted for his crimes against Nathan Essary. He was later
convicted of inappropriate contact with an incarcerated person, but was never required to serve
any time for his crimes. The ACLU filed suit on Nathan’s behalf against the abusive officer, as
well as the prison official who failed to take the proper steps to protect him, and in 2004 reached
a settlement in which both individuals agreed to pay substantial monetary damages. While
Nathan’s courage in fighting back and pushing his case forward was inspiring, it is important to
note that he did not come under the supervision of the abusive officer until nearly a year after
Garrett’s rape. Had the PLRA and the prison administrative grievance system not prevented
Garrett from seeking justice, it is possible that Nathan would never have been victimized by the
officer in the first place.

Garrett spoke to the problems with the PLRA, addressing concerns that have also been raised by
the National Prison Rape Elimination Commission, in his testimony before this Subcommittee —

Many men and women in prison experience sexual abuse at the
hands of officers and other prisoners but their pleas for help go
unanswered by administrators and staff. Prisoners who file a
complaint encounter a complicated grievance system that few
prisoners can navigate, but you are shut out of court forever if you
cannot figure out how to get your grievance properly filed within a
few days of the rape. Because | was transferred several times to
different units, when T did file grievances, the responses would not
come to my new unit before the deadline passed to appeal them.
Furthermore, victims of rape are usually too upset to figure out
what they have to do to file a lawsuit; they are not thinking about
lawsuits, they are thinking about how to get protection, since
prison officials do not want to listen to them. These factors result
in very low rates of filing lawsuits, and therefore, abuse continues.’

2. The “Physical Injury” Requiremeut (42 U.S.C. § 1997¢(e); 28
U.S.C. § 1346(b)(2))
The “physical injury” requirements of PLRA set forth in 42 U.S.C. § 1997e(e) and 28 U.S.C. §
1346(b)(2) epitomize the unintended consequences of some provisions of the law. These
provisions require that, in order to sue for compensatory damages in a civil rights case in federal
court, a prisoner must demonstrate a physical injury before he or she can win damages for mental

* Testimony of Garrett Cunningham about the Prison Litigation Reform Act before the House Judiciary Committee’s
Subcomumnittes on Crime, Terrorism, and Homeland Security, November, 8, 2007, available at -
bttpwww.acluorg/pdfs/prisor/garreticunninghamtestimeny 11.8.07
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or emotional injuries.® Under the PLRA’s “physical injury” requirement, prisoners can be raped
or sexually assaulted and not have access to the range of remedies available to most civil rights
plaintiffs because some courts say they’ve suffered no “physical injury.”” Other forms of torture,
such as disgusting, unsanitary conditions and degrading treatment, also do not meet the “physical
injury” requirement for such claims.® Moreover, many unintended consequences of PLRA flow
from the fact that most federal courts have applied this provision to bar damages claims
mvolving all constitutional violations that intrinsically do not involve a physical injury, such as
religious rights, free speech rights and due process rights.g

3. Application of the PLRA to Jnveniles (18 U.S.C. § 3626(g), 42
U.S.C. § 1997e(h), 28 U.S.C. § 1915(h), 28 U.S.C. § 1915A(c))
The stated purpose of the PLRA is to reduce frivolous litigation by prisoners. However,
juveniles rarely file lawsuits and generally lack the necessary knowledge, literacy and access to
legal materials. Tncarcerated youth were never part of the problem the PLRA was designed to
address and they should not be included in the law.

The National Prison Rape Elimination Commission report also indicates that children in the
juvenile justice system, and in particular LGBT youth and girls, are especially vulnerable to
sexual assault and rape in confinement.'’ Despite the unique psychological and developmental
needs of children in the juvenile justice system, as well as their vulnerabilities to abuse in
confinement, particularly when housed in facilities with adult inmates, children are also covered
under the PLRA and subject to the same requirements that apply to adults. In a recent report,
Human Rights Watch found that the exhaustion requirement of the PLRA has proven to be an
especially formidable challenge for children in the juvenile justice system. Juveniles are less
equipped to handle complex internal grievance processes than adult prisoners. Additionally,

® Some courts have held that the “physical injury” requirement bars compensatory damages but not nominal or
punitive damages. See, e.g., Thompson v. Carter, 284 F.3d 411,418 (2d Cir. 2002). But see Smith v. Allen, 502
F.3d 1255 (11th Cir. 2007); Davis v. District of Columbia, 158 F.3d 1342, 1348 (D.C. Cir. 1998).

T See Hancock v. Payne, 2006 WL 21751 at *1, 3 (S.D. Miss. Jan. 4, 2006) (complaints that officers forcibly
sodomized prisoners barred by provision); Smith v. Shady, 2006 WL 314514 at *2 (M.D. Pa. Feb. 3, 2006)
(complaint that correctional officer grabbed penis barred by provision).

¥ Luong v. Hati, 979 F. Supp. 481 (N.D. Tex. 1997) (no “physical injury” where prison officials failed to protect a
prisoner from repeated beatings that resulted in cuts and bruises); Harper v. Showers, 174 F.3d 716 (5th Cir. 1999).
(no “physical injury” present in an action challenging placement in filthy cells and exposure to the deranged
behavior of psychiatric patients); Weatherspoon v. Valdez, 2005 WL 1201118 (N.D. Tex. May 17, 2005) (no
“physical injury™ where a prison official deliberately caused a prisoner to experience pain and depression by
denying him psychiatric medications).

7 See, .z, Roval v. Kautzky, 375 F.3d 720 (8th Cir. 2004) (damages are not available based on retaliation for
exercise of First Amendment rights); Thompson v. Carter, 284 F.3d 411 (2d Cir. 2002) (violation of due process
rights); Searfes v. Van Bebber, 251 F.3d 869 (10th Cir. 2001) {no damages for violation of religious rights); Aflah v.
Al-Hafeez, 226 F.3d 247 (3d Cir. 2000) (damages are not available for violation of religious rights); Davis v. District
of Columbia, 158 F.3d 1342 (D.C. Cir. 1998) (damages are not available for violation of privacy rights). Buf see
Rowe v. Shake, 196 F.3d 778 (7th Cir. 1999) (damages are available for violation of First Amendment rights if
prisoner is not seeking compensation for mental or emotional injury); Cannefl v. Lightner, 143 F.3d 1210 (9th Cir.
1997) (allowing damages for violations of religious rights).

Y CITE
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most facilities do not permit parents and guardians to file grievances on their children’s behalf —
even if they know their child is being abused. '

A case that illustrates this terrible unintended consequence of PLRA is Minix v. Pazera’. In this
case, corrections staff allowed the rape and repeated assault of a fifteen-year-old boy while in
detention. The child’s lawsuit was dismissed because he never filed a formal grievance, even
though he feared further abuse if he reported the incident, and even though his mother repeatedly
contacted prison and juvenile court officials to try to get them to stop the abuse. Surely, this
miscarriage of justice was not the goal of Congress in passing the PLRA. However, these
unintended consequences continue to have a devastating impact on children.

II. A Call for Congressional Action
In a recently released report, Human Rights Watch found that the U.S. is the only country that
has enacted legislation which singles out prisoners and imposes a unique set of barriers to
vindicating their legal rights in court.”” In addition to recommending changes to the PLRA’s
rigid administrative exhaustion and physical injury requirements, the report recommends
removing the law’s application to children, its restrictions on court oversight of prison conditions
and its limitations on attorney’s fees.!* The ACLU shares these concerns and reiterates the call
for reform.

During the 110™ Congress, Chairman Scott introduced the Prison Abuse Remedies Act of 2007,
which seeks to address the unintended consequences of the PLRA and help restore oversight and
accountability to our nation’s prisons. This legislation would allow courts to protect the
constitutional rights of prisoners while leaving intact the PLRA’s preliminary screening
requirement, which provides a safeguard against frivolous lawsuits. Under the preliminary
screening requirement, courts are required to summarily dismiss @/l prisoner cases that are found
to be frivolous or malicious, that fail to state a legal claim for which relief can be granted, or that
seek damages from a defendant entitled to immunity. The ACLU recognizes that the preliminary
screening requirement is the successful provision of the PLRA that achieves the stated ends of
the law. Other provisions of the PLRA, however, have gone too gone far and produced
devastating unintended consequences for victims of serious prison abuse, including sexual
assault and rape. The ACLU looks forward to working with Chairman Scott and Ranking
Member Gohmert, as well as other members of the Subcommittee on Crime, to address those
aspects of the PLRA that are in need of serious reform.

The release of the National Prison Rape Elimination Commission report and standards will help
to mitigate this very serious and tragic problem. However, Congress must take the next step by
reforming those aspects of the PLRA that actually help to foster and perpetuate a system of fear,
confusion and abuse in our nation’s prisons, jails, and youth detention centers.

" Human Rights Watch, No Eqgual Justice: The Prison Litigation Reform Act in the United States, June 2009, page
2, available at - hitp://www . hirw.org/sites/defanlt/files/tepors/us(o0Pweb.pdfl

122005 WL 1799538, 2005 U.S. Dist. LEXIS 10913 (N.D. Ind. July 27, 2005).

> Human Rights Watch, No kqual Justice: The Prison Litigation Reform Act in the United States, June 2009, pages
l4 and 2, available at - http://www.biw, org/sites/defanlt/files/reports/us0609web. pdf

“Id at3
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PREPARED STATEMENT OF THE STOP ABUSE AND VIOLENCE EVERYWHERE
(SAVE) COALITION

Testimony of the Stop Abuse and Violence Everywhere (SAVE)
Coalition
For the House Judiciary Subcommittee on Crime, Terrorism and
Homeland Security
“National Prison Rape Elimination Commission Report and Standards”
July 8, 2009

The SAVE (Stop Abuse and Violence Everywhere) Coalition welcomes this
opportunity to present to the House Judiciary Committee’s Subcommittee on Crime,
Terrorism, and Homeland Security our position on the Prison Rape Elimination
Commission’s Report and Draft Standards for the Prevention, Detection, Response, and
Monitoring of Sexual Abuse in prisons, jails, lock-ups and youth detention facilities. We
would like to thank the Subcommittee for holding a hearing on this important issue.
These new standards and the accompanying report represent a critical first step towards
eliminating the problem of prison rape and sexual abuse. But the Standards alone are not
sufficient. Like the National Prison Rape Elimination Commission (NPREC) itself,
SAVE has great concerns about the impact of the Prison Litigation Reform Act (PLRA)
on the problem of rape and abuse in our nation’s correctional facilities. SAVE supports
NPREC’s call for Congress to take immediate steps to amend the PLRA. In order to
correct the major problems for victims of sexual abuse created by PLRA, Congress
should repeal the “physical injury” requirement; amend the exhaustion requirement; and
eliminate juveniles from inclusion in the law.

I. Introduction

The SAVE Coalition is a broad, bi-partisan group of organizations and individuals

dedicated to protecting the U.S. prison, jail, and juvenile detention population--a group

that is increasingly vulnerable to violence and abuse since the 1996 enactment of the
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Prison Litigation Reform Act (PLRA). The SAVE Coalition includes faith-based
organizations; legal organizations; advocacy organizations for rape victims, children, the
mentally ill; and others. Members of the SAVE Coalition have studied the impact of the
PLRA and developed proposed reforms to the law that do not interfere with its stated
purpose: to reduce frivolous litigation by prisoners. The SAVE Coalition's proposed
reforms seek to preserve the rule of law in America's jails, prisons, and youth detention
centers, and better protect prisoners and incarcerated youth from rape, assault, denials of
religious freedom, and other constitutional violations by fixing the unintended
consequences of the PLRA. See Attachment A for a complete list of SAVE Coalition
Partners.

II. The PLRA Undermines PREA’s Ability to Eliminate Rape and Sexual Abuse
in Correctional Facilities.

Sexual abuse, including rape, is well documented in our nation’s prisons, jails and
juvenile detention centers." Congress attempted to address this issue through the
formation of NPREC, a commission tasked with developing national standards for
correctional facilities. The release of NPREC’s standards and the accompanying report is
of critical importance to the national correctional community. At the same time, as
NPREC has recognized, these standards will not be enough to address the problem fully
and adequately because too many horrific sexual abuse and rape cases are immunized

from legal challenge by the PLRA. As NPREC observes in its Report:

! See, e.g., HUMAN RIGHTS WATCH, NO ESCAPE: MALE RAPE IN U.S. PRISONS (2001),
available at http:/fwww.hrw.org/reports/2001/04/01/no-escape-male-rape-us-prisons;
AMNESTY INT’L, UNITED STATES OF AMERICA: “NOT PART OF MY SENTENCE™:
VIOLATIONS OF THE HUMAN RIGHTS OF WOMEN IN CUSTODY (1999), available at
http://web.amnesty.org/library/Index/engAMR510011999; HUMAN RIGHTS WATCH, ALL
To0 FAMILIAR: SEXUAL ABUSE OF WOMEN IN U.S. STATE PRISONS (1996), available at
http://www.hrw.org/reports/1996/US1.htm.
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...[T]he PLRA requirements present such serious hurdles that they block

access to the courts for many victims of sexual abuse. The dire

consequences for individual victims are obvious. What is perhaps less

apparent is the way the law has constrained the ability of courts to play the

role that is a part of their mandate.”

Although the announced purpose of PLRA was to reduce frivolous litigation by
prisoners, in reality, the PLRA makes it almost impossible for most prisoners to file any
civil rights claims regardless of the merits. The PLRA has been extremely damaging to
prisoners’ rights in this country and the courts’ ability to undertake their essential
function of holding prisons and jails accountable to the Constitution. This was not the
original intent of Congress. Indeed, one of the law’s sponsors, Representative Charles T.
Canady (R-FL) stated that PLRA “will not impede meritorious claims by inmates but will
greatly discourage claims that are without merit.” But after thirteen years of experience,
we now know that the PLRA often slams the court house doors in victims’ faces.

The SAVE Coalition supports reforming provisions of the PLRA that put up
virtually insurmountable barriers for prisoners seeking redress in federal courts for
inhumane treatment. NPREC’s Report also agrees on the critical importance of reforming
the PLRA. The Report not only confirms the massiveness of the problem of prison rape
and proposes national standards to eliminate the problem, it also calls on Congress to
reform PLRA so that victims of sexual abuse in prisons, jails and youth detention centers

may petition the courts for vindication of their basic constitutional rights.

A. The PLRA’s “Physical Injury” Requirement Creates Unnecessary
Barriers for Victims of Sexual Abuse.

Under the PLRA, prisoners are required to prove a physical injury, regardless of

any mental or emotional injury, in order to obtain compensatory damages in federal

2 NATIONAL PRISON RAPE ELIMINATION COMMISSION, REPORT 95 (June 2009).



75

court. As a result, prisoners can be raped and sexually assaulted but be barred from filing
a civil rights action against those responsible because some courts have found that they
have suffered no “physical injury.”™ Sexual abuse and violence in prison often takes the
form of rape, but it also includes verbal harassment by guards and other prisoners,
improper touching during pat-down searches, improper visual surveillance while
prisoners bathe and perform personal hygiene tasks, and “consensual” sex between
guards or other prisoners for protection, favors, and material goods. These forms of
custodial sexual abuse often do not result in a “physical injury” as defined by PLRA*
Although modern prisons have many institutional rules that allegedly govern the conduct
of prisoners and guards alike, these rules are often circumvented and selectively enforced.
Such an environment inherently breeds abuse, so it is unsurprising that threats by guards
and other prisoners, such as threats of gang violence or a threat to create bogus
disciplinary sanctions that can lead to longer prison sentences or long stays in solitary
confinement, are effective forms of coercion that force prisoners to comply with demands

for sex or silence.

3 See, e.g., Hancock v. Payne, 2006 U.S. Dist. LEXIS 1648 (S.D. Miss. Jan. 4, 2006)
(several men who alleged rape and sodomy by a corrections officer could not seek
damages for their abuse because their allegations of sexual assault did not constitute the
“physical injury” required by the PLRA is such cases).

*In Moya v. City of Albuquerque, No. 96-1257 DJS/RLP, Mem. Op. and Order (D.N.M.
Nov. 17, 1997), for example, the court threw out a suit by women challenging degrading
strip-searches by male cotrections officers. One of the women had subsequently
attempted suicide allegedly as a result of the trauma of the strip search. The court decided
that the women had shown no physical injuries and the court had no choice but to throw
out the lawsuit under PLRA.
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Other forms of abuse, such as disgusting, unsanitary conditions and degrading
treatment, also do not meet the “physical injury” requirement of the PLRA.’ And many
other constitutional violations do not create physical injuries at all. For example, as a
result of the PLRA’s “physical injury” requirement, many courts deny prisoners remedies
for violations of their First Amendment rights to freedom of religion and free speech, due
process, and other important Constitutional rights.®

The SAVE Coalition recommends that Congress repeal this provision
prohibiting prisoners from bringing lawsuits for mental or emotional injury without
demonstrating a “physical injury.” (Repeal 42 U.S.C. § 1997¢(e)).

B. The PLRA’s Exhaustion Requirement Creates Unnecessary Barriers for
Victims of Sexual Abuse.

Under the PLRA, prisoners are forever barred from seeking redress in federal
court for their most fundamental constitutional and human rights unless they can

successfully navigate a maze of arcane, arbitrary and intricate internal grievance rules set

5 See, e.g., Luong v. Hatt, 979 F. Supp. 481 (N.D. Tex. 1997) (no “physical injury” under
PLRA where prison officials failed to protect a prisoner from repeated beatings that
resulted in cuts and bruises; Harper v. Showers, 174 F.3d 716 (5th Cir. 1999) (no
“physical injury” under PLRA where prisoner was deliberately placed in filthy cells and
exposure to the deranged behavior of psychiatric patients); Weatherspoon v. Valdez, 2005
WL 1201118 (N.D. Tex. May 17, 2005) (no “physical injury” under PLRA where prison
official deliberately caused prisoner to expetience pain and depression by denying him
psychiatric medications).

¢ See, e.g., Royal v. Kautzky, 375 F.3d 720 (8th Cir. 2004) (damages are not available
based on retaliation for exercise of First Amendment rights); Thompson v. Carter, 284
F.3d 411 (2d Cir. 2002) (violation of due process rights); Searles v. Van Bebber, 251 F.3d
869 (10th Cir. 2001) (no damages for violation of religious rights); Allah v. Al-Hafeez,
226 F.3d 247 (3d Cir. 2000) (damages are not available for violation of religious rights);
Davis v. District of Columbia, 158 F.3d 1342 (D.C. Cir. 1998) (damages are not available
for violation of privacy rights). But see Rowe v. Shake, 196 F.3d 778 (7th Cir. 1999)
(damages are available for violation of First Amendment rights if prisoner is not seeking
compensation for mental or emotional injury); Cannell v. Lightner, 143 F.3d 1210 (9th
Cir. 1997) (allowing damages for violations of religious rights).
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by prison officials — rules which trained lawyers themselves find baffling. Often,
prisoners must navigate this maze within a few short days of the violation, even if they
are still reeling, trembling and bleeding from sexual assault.

The exhaustion requirement of PLRA has an especially harsh impact on victims
of prison rape and sexual abuse. When a prisoner is raped or assaulted by another
prisoner or a guard, he or she may fear retaliation for reporting the incident internally, but
should not be banned from taking his or her claims to court. Even with the best possible
grievance system in place, there are circumstances when a prisoner may not have the
opportunity to, or may be fearful of, filing a grievance with the very officials who may be
subjecting him/her to harm. One prisoner described his first-hand experience with the
double dangers of reporting rape in prison to the advocacy group, Human Rights Watch.
A male prisoner who was raped became known as a “punk,” a pejorative term that
significantly boosts the potential for additional assaults. After reporting the incident, the
victim was labeled a “snitch,” a title that likewise can spawn more attacks. This prisoner
“had to think real fast to stay alive.”

The case of Amador v. Superintendents of Dept. of Correctional Services also
illustrates the problems created by PLRA for victims of sexual assault or indeed any
abuse in prison. In Amador women prisoners alleged that they had been sexually abused
and sought class certification for purposes of injunctive and declaratory relief. The court
dismissed almost every claim for failure to exhaust even though the court acknowledged

that every woman complained in some way or another about the sexual abuse whether by

THuMaN RIGHTS WATCH, No EQUAL JUSTICE: THE PRISON LITIGATION REFORM ACT IN
THE UNITED STATES 20 (2009), available at
hitp://www.hrw.org/en/reports/2009/06/16/no-equal-justice-0.
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complaining to the Inspector General, supervisors, or other prison officials. Noting that
all of the victims managed to at least complain about the sexual abuse using “alternative
avenues,” the court also rejected the women’s claim that the three-step grievance
procedure is not available to victims of sexual abuse because it requires prisoners to self-
initiate the process, which sexual abuse victims have a difficult time doing. One woman,
who did exhaust her grievances, also had her injunctive and declaratory claims dismissed
because her grievance only complained of one particular defendant, identified as “CO
Thorpe,” who opened her shower door while she was disrobing and sexually assaulted
and harassed her. The court held that because her grievance did not mention any other
supetvisory defendant or state how they were connected to CO Thorpe's alleged improper
conduct, her claims for injunctive and declaratory relief against the supervisory
defendants was not adequately exhausted and therefore must be dismissed. 2007 WL
4326747 (S.D.N.Y. Dec 04, 2007).

As Amador demonstrates, the exhaustion requirement of PLRA has created a
perverse incentive to use grievance systems as a barrier to accountability rather than a
forum for solving problems. But even where prison systems have allegedly attempted to
create special grievance systems for victims of sexual assault and other sensitive matters,
these systems are still frequently used to bar claims rather than solve problems. For
example, in a recent case involving the Federal Bureau of Prisons (BOP), a woman
prisoner filed a “sensitive” grievance alleging that she was raped by three officers. This
grievance, however, was rejected by BOP on procedural grounds because prison officials

deemed that it was not “sensitive,” even though the woman accused three officers of
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raping her, those officers were under criminal investigation which lead to indictments,
and when the accused were served arrest warrants, two officers died as a result®

As these cases illustrate, many grievance rules in prisons are complex and often
arbitrary, with strict, unrealistic deadlines that are virtually impossible for prisoners to
navigate successfully, especially because prisoners are frequently illiterate, learning
disabled, seriously mentally impaired, or fearful of retaliation. Because of the barriers
created by prison grievance systems, important constitutional claims never make it to
court and many more find the courtroom doors barred due to minor and hyper-technical
difficulties.

For these reasons the SAVE Coalition calls on Congress to amend the
requirement for exhaustion of administrative remedies to require prisoners to
present their claims to responsible prison officials before filing suit, and, if they fail
to do so, require the court to stay the case for up to 90 days and return it to prison
officials to provide them the opportunity to resolve the complaint administratively.

(Amend 42 U.S.C. § 1997¢(a).)

C. The PLRA’s Application to Incarcerated Children Increases Their
Vulnerability to Rape and Other Forms of Abuse.

Congtess should also be particularly concerned about the application of PLRA to
confined juveniles. Juveniles tend to be the most vulnerable of confined persons and the

most likely to suffer abuse. Applying the PLRA to juveniles serves neither the goals of

8 Solliday v. Spence, No. 4:07CV363-RH/WCS, 2009 WL 559526, at **3-4, 10 (N.D.
Fla. Mar. 2, 2009). In Solliday, the plaintiff filed her facility level grievance late because
the “sensitive” grievance she filed first was rejected by prison officials. The court found
that her procedural default on the grievance was waived because BOP did not find her
grievance untimely, but instead rejected it because the monetary damages and a reduction
in sentence requested by the plaintiff could not be provided. Id. at *10.
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the Act nor the welfare of our country’s children. The PLRA was designed to reduce the
number of frivolous prisoner lawsuits reaching the courts. But juveniles do not file
frivolous lawsuits. They generally lack the literacy skills, knowledge of the court system,
and access to legal materials that would be needed to engage in any type of litigation.

The PLRA has negatively impacted incarcerated youth generally, but a few
provisions in particular have proven especially troublesome for juveniles. Most
prominent among them is the exhaustion requirement, which holds that a prisoner must
exhaust all administrative remedies at his or her facility before filing a lawsuit in federal
court. In order to satisfy this requirement, youth must navigate convoluted grievance
systems and comply with often challenging rules regarding deadlines, the necessary
content of complaints, and appeals processes. Many youth either do not know of or do
not understand the grievance systems in their facilities, and many more fear retaliation for
filing grievances. As a result, this provision effectively undermines the rights of
incarcerated youth by denying them any access to the federal courts and the oversight and
accountability of prison officials that the courts provide.

The PLRA has also created special problems for incarcerated youth subject to
sexual abuse. The power imbalance inherent in prison leaves incarcerated people, and
especially children, concerned about experiencing retaliation if they file grievances, This
means that many prisoners, including youth, will not take part in the grievance system
because they fear its consequences. This problem has played out in especially sinister
ways for detained youth. For example, children detained by the Texas Youth
Commission (TYC) were subject to rampant sexual abuse by staff for years and could not

safely complain because many times the perpetrators themselves held the key to the
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complaint box. No child in TYC could hope to overcome the constraints of PLRA,
leaving children with nowhere to go for help and the courts powerless to intervene. Once
the scandal broke and the Texas legislature stepped in, detained children and their parents
were able to come forward and over 1,000 complaints of sexual abuse have now been

alleged.9 But such atrocities should never have happened.

Unfortunately, the tragedy in TYC is not an isolated incident. Other cases amply
illustrate the barriers children face in seeking protection from the courts because of
PLRA. In Minix v. Pazera, for example, corrections staff allowed the rape and repeated
assault of a child detainee. But the boy’s lawsuit was thrown out of court because he did
not file a formal grievance, even though he feared further abuse if he reported the
incidents, and even though his mother repeatedly contacted prison and juvenile court
officials to try to get them to stop the abuse. To satisfy the PLRA’s exhaustion
requirement, the boy would have had to file his formal grievance within 48 hours of
being attacked. 2005 WL 1799538, 2005 U.S. Dist. LEXIS 10913 (N.D. Ind. July 27,
2005).

Because of the PLRA, federal courts frequently cannot protect incarcerated
children from rape and other forms of abuse. Therefore, SAVE recommends that
children be exempted from the PLRA. (Amend 18 U.S.C. § 3626(g), 42 U.S.C. §

1997¢(h), 28 U.S.C. § 1915(h), 28 U.S.C. § 1915A(¢c).)

D. The PLRA Can Be Reformed to Protect the Rights of Sexual Abuse
Victims and Still Accomplish Its Task of Reducing Frivolous Litigation.

° See, e.g., Sylvia Moreno, In Texas, Scandals Rock Juvenile Justice System: Hundreds to
Be Released as State Looks at Abuse Allegations and Sentencing Policies, WASH. POST,
Apr. 5,2007, at A3.
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Adding immeasurably to the pain and degradation of rape and sexual abuse of
prisoners and juvenile detainees is the ban on access to the federal courts created by
PLRA. But this need not be so. The PLRA can be reformed to protect victims of sexual
abuse and other rights violations without undermining its core purpose of reducing

frivolous litigation.

The screening provision of the PLRA allows the courts to dismiss a case that
appears to be frivolous before the case is even served on defendants or entered into the
docket,'® This provision is the core of the law and SAVE does not recommend that it be
changed in any way. With the screening provision in place, and the adoption of the
amendments SAVE recommends, the PLRA will still serve its purpose and not open the
flood gates to frivolous litigation. At the same time, if SAVE’s recommendations for
PLRA reform are adopted, meritorious constitutional claims will again be heard by the
courts and victims of sexual abuse in prison, jail and youth detention centers will again be

able to seek justice and protection from the courts.

28 U.S.C. § 1915(e)(2); 28 U.S.C. § 1915A; 42 U.S.C. § 1997e(c)(1). Former law
authorized the dismissal of any case filed in forma pauperis (as are the vast majority of
prisoner cases) if it was frivolous or malicious. Collectively, these PLRA provisions
expand the grounds for dismissal of cases filed in forma pauperis to include those that
fail to state a claim or that seek to recover damages from an immune defendant as well as
those that are frivolous or malicious, and they mandate the initial screening process and
require dismissal upon a finding of one of these grounds, all before defendant corrections
officials need respond.

11
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Testimony of the Stop Abuse and Violence Everywhere (SAVE) Coalition

For the House Judiciary Subcommittee on Crime, Terrorism and Homeland
Security

“National Prison Rape Elimination Commission Report and Standards”
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Coalition to Stop Abuse and Violence Everywhere (SAVE Coalition
Mission Statement:

The SAVE Coalition is a group of organizations and individuals dedicated to protecting
the U.S. prison, jail and youth detention population--a group that is increasingly
vulnerable to violence and abuse since the 1996 enactment of the Prison Litigation
Reform Act (PLRA). Members of the SAVE Coalition have studied the impact of the
PLRA and developed proposed reforms to the law that do not interfere with its stated
purpose: to reduce frivolous litigation by prisoners. Among the groups most adversely
affected by the restrictions imposed by the PLRA are juveniles, who could never be
considered “frivolous™ litigators in the first place. The SAVE Coalition's proposed
reforms seek to preserve the rule of law in America's jails, prisons, and youth detention
centers and to protect adult and juvenile prisoners from rape, assault, denials of religious
freedom, and other constitutional violations by fixing the unintended consequences of the
PLRA.
SAVE Coalition members include:
United Methodist Church, General Board of Church and Society
Juvenile Law Center
ACLU
Human Rights Watch
American Bar Association
Drug Policy Alliance
Legal Aid Society of NY
The Sentencing Project
Open Society Institute
Penal Reform International
Just Detention International

Prison Legal News

Washington Lawyers' Committee for Civil Rights and Urban Affairs, DC Prisoners’
Project
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Public Justice Center
CURE International

Prison Law Office

Private Corrections Institute
AdvoCare, Inc.

PA. Institutional Law Project

Other supporters include:
Chase Riveland, former Director of the Colorado and Washington Dept. of Corrections
Pan Nolan, Prison Fellowship

Joseph Lehman, former Director of the Pennsylvania, Maine and Washington Dept. of
Corrections

Dave Keene, Chairman of the American Conservative Union

For more information on the SAVE Coalition, please visit
www.savecoalition.org
or contact Amy Fettig, SAVE Coalition Coordinator,
202/548-6608, afettig@npp-aclu.org.
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WASHINGTON POST ARTICLE ENTITLED “A PRISON NIGHTMARE”

A Prison Nightmare

A federal commission offers useful standards for preventing sexual abuse behind bars.
Tuesday, June 23, 2009

WHEN T.J. PARSELL was sentenced to four years in adult prison in 1978, he was 17 years old.
Less than a day after he arrived, a group of inmates forced him to drink Thorazine and raped
him. For years too traumatized and terrified to come forward, he testified years later that the rape
"had stolen my manhood, my identity, and part of my soul.”

Mr. Parsell's experience mirrors that of thousands of other incarcerated individuals subjected to
this ultimate form of pain and humiliation. A survey conducted by the Bureau of Justice
Statistics in 2007 revealed that 4.5 percent of prisoners -- almost 1 in 20 -- had experienced some
form of sexual abuse within the past 12 months. Based on the national prison population, this
represents more than 60,500 victims of abuse in the past year alone.

Given that pearly 1 in 31 Americans is now behind bars, on probation or on parole, prison rape is
not just a problem of prisoners. Of the more that 2.5 million people incarcerated, more than 95
percent will return to society within the next 20 years, making prison rape, with its lasting,
traumatic effects, a national concern. In 2003, Congress unanimously approved the Prison Rape
Elimination Act, setting up a commission to study the problem and propose standards for
eliminating it.

The standards released today are largely common-sense measures, beginning with a zero-
tolerance policy. They focus on prevention, detection and response. Priorities include informing
inmates about their right to freedom from sexual abuse, instituting more stringent hiring policies
for correctional staff, taking into account inmates' risk factors for abuse when placing them in
cells and programs, using efficient methods of supervision, and banning intrusive cross-gender
searches except in emergencies. Leadership commitment to zero tolerance is crucial. In
institutions where such commitment exists, many standards are already being met. Without it,
even the most stringent standards will not guarantee prisoners' safety.

Attorney General Eric H. Holder Jr. should implement the standards, heeding especially the
recommendation that an advisory committee on prison rape be created to offer continuing
feedback and expertise. But eliminating inmate sexual abuse depends on more than executive
action. Continued legislative support is essential, from providing financial support for programs
dealing with sexual abuse behind bars to altering victim protection acts to include prisoners.
Congress also must revise the clauses in the Prison Litigation Reform Act that require proot of
physical injury and the exhaustion of administrative remedies, both of which impose needless
barriers to justice for incarcerated victims of rape.

Prison rape is cruel and unusual punishment. The Supreme Court has repeatedly found that
sexual abuse 1s "not part of the penalty that criminal offenders pay for their oftenses against
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society.” Eradicating it requires a change of mind-set as well as of rules. A culture that jokes
about prison rape perpetuates the expectation that rape is a legitimate part of a prison sentence. It
is not.

http://www. washingtonpost. com/wp-dyn/content/article/2009/06/22/AR2009062202 550 html
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REPORT ENTITLED “NATIONAL RAPE ELIMINATION COMMISSION REPORT,” JUNE 2009
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