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(1)

DEPARTMENT OF VETERANS AFFAIRS’
FIDUCIARY PROGRAM

WEDNESDAY, JULY 16, 2003

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON BENEFITS,

COMMITTEE ON VETERANS’ AFFAIRS,
Washington, DC

The subcommittee met, pursuant to notice, at 10:30 a.m., in room
334, Cannon House Office Building, Hon. Henry Brown (chairman
of the subcommittee) presiding.

Present: Representatives Brown, Miller, Bradley, and Davis.

OPENING STATEMENT OF CHAIRMAN BROWN
Mr. BROWN. Good morning. The hearing will now come to order.
I am pleased to announce that our hearing this morning is the

first VA committee hearing to be broadcast live over the Internet.
We are meeting today to learn about the Department of Veterans

Affairs’ fiduciary program, administered by the Compensation and
Pension Service of the Veterans Benefits Administration, and what
steps are necessary to ensure the integrity of the program.

When VA monetary benefits are payable to an individual who is
incapable of managing his or her own financial affairs, a third
party is required. A fiduciary is a person or a legal entity, such as
a bank, charged with the duty of managing the estate of an incom-
petent beneficiary.

For the fiduciary and field examination activity, VA’s compensa-
tion and pension services are responsible for protecting the incomes
and estates of these beneficiaries. This includes monitoring the
third party payee and scheduling periodic visits to the beneficiary
to ensure his or her needs are being met.

As of this May 31, VBA personnel supervised the management
of funds valued at over $2.7 billion for 100,157 beneficiaries, to in-
clude veterans, widows, and adult helpless children and minors.

It is an unfortunate fact that when someone is responsible for
another person’s money, temptations may arise to take advantage
of that position, ultimately to the detriment of the person being as-
sisted. To that end, the VA Inspector General has conducted re-
views of regional offices and has found some offices where super-
vision of the program is lacking.

It is because of the IG’s Combined Assessment Program reviews
that the ranking member and I felt today’s oversight hearing was
warranted.

I look forward to hearing from today’s witnesses and their rec-
ommendations for improvement to this program.
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Before I welcome our first panel, Mrs. Davis, I will recognize you
for opening remarks.

OPENING STATEMENT OF HON. SUSAN A. DAVIS

Mrs. DAVIS. Thank you, Mr. Chairman. It is a pleasure to join
with you this morning. Mr. Michaud will be joining us as soon as
he finishes a markup in another subcommittee.

I want to thank you for holding this hearing. The care and serv-
ices we provide to VA beneficiaries who need fiduciaries is one of
the VA’s most important functions, and before we begin, I want to
welcome the witnesses from the VA and the American Bar Associa-
tion and thank you for your testimony, and I also look forward to
reading your written testimony, which we will be receiving from
the veterans’ service organizations and other witnesses.

I am pleased that the VA is addressing some of the problems
which have been identified by the Inspector General and other re-
ports but also concerned that some of the problems which have
been brought to the attention of the committee by interested per-
sons have not been identified by the Inspector General and hope
that future reviews will address those concerns.

In particular, earlier this year the committee received reports
that a number of beneficiaries in the northwest had been declared
incompetent and had their checks suspended for months and even
for years.

While I appreciate the efforts of VBA staff to address this prob-
lem, I hope that the Inspector General will look at any fiduciary
cases where benefits are in suspense due to the lack of a payee.

Beneficiaries need the monies provided by VA for their daily ex-
penses, and it is only in rare cases that benefits should be sus-
pended for lack of a payee.

I hope that the VA will discuss their efforts to educate fiduciary
staff concerning the difficult to manage, dual diagnosed bene-
ficiaries and under what circumstances fiduciaries are appointed to
serve the best interests of veterans and survivors without a finding
of incompetency.

It is my understanding that the fiduciary programs are operating
successfully in some areas. A best practice reported by veterans’
service offices at one regional office involved the periodic use of un-
announced visits to the beneficiary, which helped to ensure that
proper care is being provided.

I would encourage the use of such practices.
Problems have also been brought to the attention of the commit-

tee, and there appears to be some confusion concerning the fidu-
ciary’s obligation to make arrangement for payment of past debts
when that is a prerequisite to obtaining current services, such as
gas or electricity. Beneficiaries should not be living without utili-
ties because a fiduciary does not make appropriate and necessary
arrangements for payment of past debts.

We owe beneficiaries the most competent services VA can provide
and have a responsibility here in Congress to ensure the regional
offices have the staff and the resources to implement successful
programs for them.
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The oral and written testimony will provide us with needed in-
sight into this program and assist us in our legislative and over-
sight duties.

I want to thank you, Mr. Chairman, and I look forward to work-
ing with you to improve the lives of VA beneficiaries who need fi-
duciary services.

Thank you, Mr. Chairman.
Mr. BROWN. Thank you, Mrs. Davis. Thanks for filling in for Mr.

Michaud this morning.
We are ready for panel one. Mr. Richard Griffin is the VA Inspec-

tor General, and Mr. Griffin is accompanied by Mr. Michael
Slachta, the Assistant Inspector General for Auditing.

Welcome, gentlemen, and Mr. Griffin, you may begin.

STATEMENT OF RICHARD J. GRIFFIN, INSPECTOR GENERAL,
DEPARTMENT OF VETERANS AFFAIRS; ACCOMPANIED BY
MICHAEL SLACHTA, JR., ASSISTANT INSPECTOR GENERAL
FOR AUDITING, DEPARTMENT OF VETERANS AFFAIRS

Mr. GRIFFIN. Thank you, Mr. Chairman.
Mr. Chairman and members of the subcommittee, I am pleased

to be here today to highlight our efforts to protect our Nation’s vet-
erans and to identify and eliminate fraud, waste, and abuse in the
Department of Veterans Affairs’ fiduciary and field examination
program.

My office provides program oversight of the fiduciary and field
exam program activity through audits, combined assessment pro-
gram reviews, hot line referrals, and investigations.

As a result of the lessons learned from prior audits and inves-
tigations, we targeted CAP coverage of VA’s fiduciary and field ex-
amination activity to focus on high-risk areas vulnerable to fraud
and other systemic weaknesses.

For the period of June 2000 through September 2002, we con-
ducted reviews of the fiduciary and field examination program at
18 VA regional offices.

We reported improvements were needed at 10 of these 18
facilities.

Some of the more significant and recurring problems my staff
has identified during these reviews are field examinations and re-
ports of income, expenses, and assets have not been conducted in
timely manner, resulting in backlogs of pending field examinations
at some facilities.

Field examiners did not adequately evaluate the physical and
mental condition of the beneficiary or assess the beneficiary’s home
environment. For example, one report noted the field examiner did
not inspect the veteran’s housing, and another report contained no
evidence that the field examiner took any action after finding the
beneficiary in deplorable living conditions.

We have made recommendations to ensure that VA’s field exam-
iners conduct thorough field examinations, that field examiners file
and distribute their reports appropriately, that fiduciary account-
ings are reviewed within 14 days of receipt, and appropriate follow-
up actions are taken when necessary, and that VA staff follow up
on delinquent fiduciary accountings.
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During the period of June 2000 to June 2003, my hot line divi-
sion received 79 allegations concerning fiduciary and field examina-
tion activity. Of these 79 allegations, we found that 20 were sub-
stantiated and 13 cases remain under inquiry.

For the remaining 46, we determined that the allegations were
unfounded.

Referrals of fiduciary fraud to my Office of Investigations staff
are most often received from VA field personnel in the regional of-
fices and also as a result of our CAP reviews.

Since July 1st of 1998, we have received 230 fiduciary case refer-
rals and opened 126 criminal cases for investigation.

To date, our investigations have resulted in 37 arrests and mone-
tary recoveries of more than $2 million.

The following examples illustrate the nature of the allegations
received and the investigations we have performed.

In one egregious case, we found that an attorney who was ap-
pointed as counselor for the estates of several veterans, receiving
VA and Social Security Administration benefit payments, embez-
zled over $400,000 for his own personal use. As a result of our in-
vestigation, this attorney was convicted and sentenced to 12
months of home confinement, 3 years’ supervised released, and was
ordered to pay $490,625 in restitution.

In another significant case, we investigated an individual ap-
pointed as a fiduciary for VA and Social Security beneficiaries and
determined the individual embezzled over $200,000.

As a result of our investigation, he was convicted and sentenced
to 32 months’ incarceration, 3 years supervised release, and was or-
dered to pay $214,745 in restitution to VA and Social Security.

Program oversight of fiduciary and field examination activity is
necessary to protect beneficiaries from mismanagement of funds,
irregularities and fraud.

We are committed to continue our collaborative efforts with VBA
to ensure the integrity of this most critical benefit program.

This completes my statement, Mr. Chairman. I would be pleased
to answer any questions that you or other members of the commit-
tee may have.

[The prepared statement of Mr. Griffin appears on p. 18.]
Mr. BROWN. Thank you, Mr. Griffin. I truly appreciate your testi-

mony this morning.
As you indicated in your statement, these are among the most

vulnerable of VA beneficiaries, and I applaud you and your staff for
the thorough review of this program.

Is there anything this committee can do to ensure effective su-
pervision by the Compensation and Pension Service?

Is there something that needs to be done through the legislative
process, anything legislative we can do to help make this program
more secure?

Mr. GRIFFIN. I think that the program in place is good as long
as there are sufficient field examiners available to ensure program
integrity.

In some areas, it appeared that there was not sufficient staff,
and in other areas, the weight of claims processing activity has
been such that other areas have suffered.

I think that they have a good system.
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I think the FBS, the computerized system for tracking these
cases, is a good system, but it is only as good as the data that is
entered and the people who are overseeing the field examination
process.

Mr. BROWN. Mr. Griffin, could I get you to submit for the record
those areas that you feel are deficient in the number of staff, and
maybe there is something we can do to help.

Mr. GRIFFIN. Yes, sir.
Mr. BROWN. Mrs. Davis, do you have a question?
Mrs. DAVIS. Yes, Mr. Chairman, just a few.
When the funds are misused by a fiduciary, what priority is

there for a replacement back to the beneficiary? Where does it rest,
and how is that done?

Mr. GRIFFIN. I am sorry. Could you repeat the question?
Mrs. DAVIS. Does replacement of the beneficiary’s funds have the

highest priority when, in fact, those funds have been misused by
a fiduciary? How is that done? Is recovery possible? Does that
happen?

Mr. GRIFFIN. I believe Mr. Henke is probably in a better position
to respond to your question. I am sure that we share a commitment
to making sure that the most vulnerable of the veteran population
are given a high priority.

Mrs. DAVIS. Mr. Slachta, did you want to comment on that?
Mr. SLACHTA. In certain instances, in estates—generally, where

veterans have estates of $20,000 or more, there is a bond that is
usually required, a surety bond or a personal bond, and those
bonds can be used to help make the veteran whole.

How quickly they can get to those funds, I don’t know, but there
is protection there for them.

Mrs. DAVIS. It is also my understanding that the ABA has rec-
ommended authority to impose a civil monetary penalty against or-
ganizations which misuse, which convert or misappropriate pay-
ments to beneficiaries when they are acting in a fiduciary capacity.

Do you think that there should be that authority to provide that
kind of remedy?

Mr. GRIFFIN. I think that any law that would penalize fiduciaries
who rip off veterans is a good law. That is why, when we get these
criminal cases referred to us, we make them a priority.

Some cases can and have gone civil in order to, you know, extract
fines and penalties and restitution.

Mrs. DAVIS. Obviously, if they have to go through other hoops,
that really can be problematic, and so, we would like to work with
that. Thank you.

The committee has also heard that, in some cases, fiduciary fees
in excess of the 4 percent occur, and I am wondering, you know,
how does the VA monitor that those fees stay within the statutory
limit?

Mr. GRIFFIN. There are written accountings that are required to
be submitted by the fiduciaries and reviewed by the VA. Any evi-
dence of mischief on those forms might generate a lead.

Frequently, we get involved with cases one family member has
been designated as the fiduciary and another member of the family
thinks that they are not doing the right thing by the veteran. They
will contact either the regional office, or our hot line.
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So there are a number of different possibilities.
In our 1997 audit report, we gave to VBA a list of fraud indica-

tors that we asked them to put issue to their employers, so they
could be looking for these things in their day-to-day performance
of their duties. VBA accepted and published them, and they have
become part of their current standard operating procedures.

We also have participated in training sessions which VBA has
held for all of their field examiners. I think the last one was in Bal-
timore a couple of years ago, and I sent our director of criminal in-
vestigations to that session just to make sure that we kept the
lines of communication open. He also shared with them the wrong
doing that we are seeing in the criminal cases that we have been
working.

Mrs. DAVIS. Could you characterize how often that occurs in any
way? Do you feel you are in a position to do that?

Mr. GRIFFIN. Well, the training that we went to, which was na-
tional in scope, was about 2 years ago. I understand we have been
invited to another similar session. We have also made this part of
our combined assessment program. When we go to a regional office,
we do three or four fraud awareness seminars of about 45 minutes
each, and during those seminars, we brief the VBA employees on
actual fraud cases that have been perpetrated against VBA in the
last 5 years.

Mrs. DAVIS. All right. Thank you.
Appreciate it, Mr. Chairman. Thank you.
Mr. BROWN. Thank you, Mrs. Davis.
Mr. Griffin, just as a follow-up question, the fiduciaries—are they

all bonded, did you say?
Mr. SLACHTA. Not all of the fiduciaries are bonded. Some of them

are spouses. Some of them are relatives. It depends upon the
estate.

For example, if the veteran is receiving just sufficient funds to
maintain, they probably would not bond, because there would be no
estate being built up. So, no, they are not all bonded.

Mr. BROWN. I was just thinking, you know, just for protection in
the fraud cases that you talked about with Mrs. Davis, that restitu-
tion, I guess, is important for me, and I was just wondering how
those veterans who were defrauded—how would they get a remedy?

If it was a fraud of over $100,000—I think you said one of those
cases was like 2 million—how would that money be distributed
back to those people who had been defrauded, or would they ever
be made whole, or what would be the result?

Mr. GRIFFIN. The $2 million that I referenced is the cumulative
recoveries for fines and penalties and restitutions.

Often, that money is recovered, not from family members but
from legal representatives who were designated as the fiduciary.

When it has been demonstrated that the veteran was not in re-
ceipt of the money, I believe that would trigger a decision for VBA.

Mr. BROWN. We will have somebody representing VBA on the
next panel—so, we will ask that question to that level, then.

Okay.
Are there any further questions?
[No response.]
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Mr. BROWN. Thank you, Mr. Griffin. We appreciate you coming
and testifying, and thanks for looking out for this very vulnerable
group of our veterans.

Mr. Ronald Henke is the director of the Compensation and Pen-
sion Service at the Veterans Benefits Administration.

Thank you for coming today, and I look forward to your testi-
mony, Mr. Henke.

STATEMENT OF RONALD J. HENKE, DIRECTOR, COMPENSA-
TION AND PENSION SERVICE, VETERANS BENEFITS ADMIN-
ISTRATION

Mr. HENKE. Thank you, Mr. Chairman.
Mr. Chairman and members of the subcommittee, thank you for

the opportunity to appear today.
I am pleased to report on the activities and accomplishments of

the Department of Veterans Affairs’ fiduciary program.
Before addressing the specific Office of the Inspector General

findings, I would like to explain the mission of the VA fiduciary
program.

The fiduciary program’s mission is to provide oversight of VA
funds paid to beneficiaries who are incapable of handling their in-
come and assets because of injury, disease, or the infirmities of age.

These beneficiaries are among VA’s most financially vulnerable.
When they have been found to be incapable of handling their in-

come or assets, it is the duty of the fiduciary program to determine
an appropriate payment method, appoint the fiduciary when nec-
essary, and provide continued oversight for as long as needed.

After the initial field examination, periodic personal contacts are
made with the beneficiary to evaluate his or her personal welfare,
the performance of the fiduciary, use of funds, and to adjust VA
fund usage, as necessary. A review is also made of the competency
of the beneficiary to manage his or her own affairs and the neces-
sity for continuation of the fiduciary arrangement.

The frequency of these contacts, determined by the field exam-
iner, varies from an interval of several months to several years on
an individual basis, depending upon the mental condition of the
beneficiary and the environment in which he or she is living.

I might point out that some of these visits are announced; some
are unannounced.

In cases where it is necessary to obtain a court-appointed fidu-
ciary, the fiduciary is required to submit an accounting at intervals
established by state law. These accountings are audited, expendi-
tures analyzes, reported assets verified, and surety bonds adjusted,
as necessary, to assure proper estate administration.

Accountings are also required by Federal fiduciaries in instances
where necessary to protect the beneficiary’s interest.

The fiduciary program supervises the benefits of approximately
100,000 VA beneficiaries, including 65,000 veterans.

There are currently 224 field examiners and 127 legal instru-
ments examiners in our 57 regional offices.

The IG CAP reviews points out deficient areas in 10 of the 18
offices visited. They are primarily concerned with the field exam-
ination process, accountings, and cross-cutting issues with VA med-
ical center social workers. We and VBA have worked and will con-
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tinue to work with the Inspector General to correct these
deficiencies.

Some of the ways that VA has become involved in these correc-
tions are as detailed.

Number one, we have a centralized quality review program.
Number two, we do quarterly fiduciary program nationwide tele-

conferences based on the findings of the quality review, an internal
fiduciary program web page, an ongoing schedule of site visits,
started in 2001. We have, thus, far visited approximately 30 offices,
and we have also provided requested training beyond that of the
site visits at many other regional offices in the past year.

A fiduciary program mailbox and all of the CAP finding areas are
routinely reviewed either through quality reviews or at site visits.

Field examination completeness and thoroughness are tracked.
Documentation of meetings with the VA medical center social

work staff is reviewed, and field examiners are trained to maintain
ongoing communications.

We have emphasized the importance of rigorously following up
and obtaining overdue accountings through training, data analysis,
and management oversight.

In closing, the fiduciary program has made great strides over the
past several years. There has been a renewed emphasis on the pro-
gram within VBA, and I am proud to be part of that effort.

I am confident that we have addressed and will continue to mon-
itor the terms detailed in the CAP review summary, and I thank
you for the opportunity to share this testimony, Mr. Chairman, and
I welcome any questions that you or other members of the sub-
committee may have.

Thank you.
[The prepared statement of Mr. Henke appears on p. 23.]
Mr. BROWN. Thank you, Mr. Henke.
I certainly appreciate the information you shared this morning

and your efforts to improve the oversight of this program, but it
does appear from the IG’s testimony that the fiduciary program is
a rather low priority at the regional office level.

These are beneficiaries who would be most in need of trusted
advisors.

I am glad to know that your office is working closely with the
Inspector General, and my question today would be—we asked the
previous witness, when a fiduciary misuses or even steals a bene-
ficiary’s monetary benefits, does the VA replace the money, or how
is that handled?

Mr. HENKE. Mr. Chairman, there is currently no mechanism for
the VA to replace the money directly to the beneficiary.

Mr. BROWN. In most of the cases that you receive, Mr. Henke,
how do you get referrals? When in the life of a veteran does some-
body decide that he is incapable of handling his own affairs?

Mr. HENKE. Referrals come from many places.
They could come from the hospitalization period and the report

of that hospitalization.
They could be from someone who knows the veteran in the

community.
They could, in fact, come from treatment records from a private

source.
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You know, we do not have just one source. We look at what
comes in routinely from a veteran, in a claim for increase, for ex-
ample, and then we would make a decision based on what we have
before us as to whether or not we should proceed with the whole
issue and the question of competency or incompetency.

Mr. BROWN. That is where your field examiners would come in.
They would go out and actually investigate the individual cases.
Mr. HENKE. The field examiner actually does not become in-

volved in the fiduciary situation until after the veteran has been
determined to be incompetent by a VA rating board.

Mr. BROWN. Do you find that the 224 examiners you have now
are sufficient to maintain over 100,000 cases you have to deal
with?

Mr. HENKE. As the current fiduciary program exists, yes, I think
that is sufficient numbers.

Mr. BROWN. Okay. Thank you very much.
Mrs. Davis, do you have a question?
Mrs. DAVIS. Thank you, Mr. Chairman.
I wondered if we could just go back to that issue again, whether

or not funds are misused by a fiduciary and the ability of the bene-
ficiary to receive—to recover those funds when, in fact, a fiduciary
perhaps has the ability to make good on that.

Could the Secretary’s equitable authority be used in that case?
Why don’t we have a mechanism for doing this?
Mr. HENKE. I am sorry, I don’t know the answer to that question.
Could I reserve that for later, please?
Mrs. DAVIS. Okay. Thank you.
Would you also discuss for a moment—I mentioned in the open-

ing statement that there are concerns about managing difficult
cases—dual diagnosis cases, perhaps. How do you necessarily train
fiduciaries to manage those difficult cases?

I don’t know what percentage might fall in that range, but do
they receive some special training in order to do that?

Mr. HENKE. I do not know what percentage of cases would fall
into the dual diagnosis criteria. However, I do know that we al-
ready have many of these cases on the rolls, and field examiners
are trained, through the process—they begin with the guidelines
that are outlined in the manual. They do a shadowing arrangement
with an experienced field examiner.

They are very closely watched, with oversight, as they are in the
beginning stages.

When they become more experienced, as they become more pro-
ficient, this oversight continues to ensure that what they do and
how they perform their examinations are in accordance with the
guidelines that are outlined.

Field examiners also are trained to keep close contact with the
VA medical centers, should that be where the veteran is getting his
or her treatment. In addition to that, if a veteran is receiving treat-
ment from another source, whether it be private or whether it be
some other state agency, they are in constant touch with those offi-
cials and those agencies, as well.

A veteran reviewed—excuse me—the field examiner reviews the
entire file to see up front what the veteran’s condition and state is

VerDate 11-MAY-2000 16:19 Jun 17, 2004 Jkt 000000 PO 00000 Frm 00013 Fmt 6633 Sfmt 6633 94196 HVETS1 PsN: HVETS1



10

prior to going on the field examination and the examination of
where the veteran is living and the current situation.

The field examiner also will have this in consideration when they
are looking to get a fiduciary appointed. We realize that it may be
more difficult in some cases than others, but we are very careful
to ensure that whoever the fiduciary is, that they are—that they,
themselves, are capable of handling the situation, and should a
field examiner encounter a situation, in either the initial visit or
subsequent visits, that is not in accordance with the veteran’s
needs, that will be reported to the fiduciary and to other authori-
ties or agencies, as needed.

Also, the field examiner will schedule field exams in the future,
depending on the conditions, from a very short period of time, espe-
cially during the initial period, where stabilization is needed, and
then, dependent on the circumstances, perhaps stretch it a little bit
longer, and as I stated in my statement, we do do unannounced
visits to ensure that they don’t know when we are coming.

Mrs. DAVIS. I am glad to hear that, the visits that you are talk-
ing about, and in most cases, do you believe that the system has
that capacity to interact with mental health providers, social work-
ers in the VA system?

Mr. HENKE. Our field examiners are assigned a basic territory
within the jurisdictional area of the regional office.

Some of them live in that territory, and they have—they know
the people, there is more familiarization in some areas, more so
than in other areas, and they become acquainted with the agencies
and/or, you know, whatever is out there to ensure that they can
make these referrals when necessary.

Mrs. DAVIS. Thank you. I appreciate that. I would suspect that
there probably are those areas where we really do have gaps, and
so, the extent to which we can follow up with those and try and
provide those services would certainly be very helpful.

Thank you.
Mr. HENKE. We are constantly on the lookout for those.
Mrs. DAVIS. Thank you.
Mr. HENKE. Thank you.
Mr. BROWN. Thank you, Mrs. Davis.
Any other members have a question?
Mr. Henke, let me restate, I guess, the question I asked earlier

about the loss of benefits because of the fraud of the fiduciary, and
my original question was that if they were reimbursed or they were
able to get money from the settlement, but I know the last witness
testified that, in one case, there was $2 million that was misappro-
priated.

Is there no remedy for the veteran? You don’t have a program
in place to allow him to—allow them or whoever is being de-
frauded—some consideration?

Mr. HENKE. We do not have a program in place, I think, that you
are referring to in the sense that we would repay the veteran what
was lost, you know, as their monthly benefit is concerned.

However, you know, we do work with the Inspector General. We
do work with the local regional councils. We do work with the De-
partment of Justice in the prosecution of these perpetrators, for ex-
ample, and also, if there is a fine or if there is something set up
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by the court, the court would administer the collection and restitu-
tion in those particular cases.

So my response would be that directly we do not; however, indi-
rectly, I believe, you know, we do to some extent.

Mr. BROWN. Okay.
Thank you very, very much. Thank you for coming and being

with us today, I appreciate this testimony, and anything we can do
to help make that job easier, let us know.

Mr. HENKE. Thank you, Mr. Chairman.
Mr. BROWN. Good morning.
Mr. PICKERING. Good morning.
Mr. BROWN. Mr. John Pickering is a member of the American

Bar Association and is the former chairman of the Commission on
Law and Aging, Senior Law Division. Mr. Pickering is accompanied
today by Ms. Nancy Coleman, and we welcome you, Mr. Pickering
and Ms. Coleman, and look forward to your testimony.

STATEMENT OF JOHN H. PICKERING, FORMER CHAIR, COM-
MISSION ON LAW AND AGING, AMERICAN BAR ASSOCIATION;
ACCOMPANIED BY NANCY COLEMAN, DIRECTOR, COMMIS-
SION ON LAW AND AGING, AMERICAN BAR ASSOCIATION

Mr. PICKERING. Thank you, sir.
As you said, I am here on behalf of the American Bar Associa-

tion, which is the world’s largest voluntary professional organiza-
tion, with over 400,000 members. I am here in my capacity as a
former chair of the ABA Commission on Law and Aging. I am also
a member of the bar association’s House of Delegates, which is its
policy-making organization.

The ABA is pleased to have been asked to testify before this com-
mittee, and we have developed policy in many areas to protect vul-
nerable older people who have been found to lack capacity under
state guardianship affairs and Social Security capability deter-
minations and in the veterans’ incompetency determinations.

Last year, the American Bar Association adopted policy which is
quoted in my written statement, which I ask be made a part of the
record——

Mr. BROWN. Yes, without objection.
Mr. PICKERING (continuing). That is directly related to fiduciary

performance.
While this policy was developed to apply to the Social Security

representative payment program, it is directly applicable to the De-
partment of Veterans Affairs’ similar program for incompetent
veterans.

I might say I was very pleased to hear the prior testimony from
the Veterans Administration about identification of some of the
problems in this large program and the positive steps that they are
taking to remedy those deficiencies.

The veterans’ program allows for the appointment of a fiduciary
for a veteran who is incompetent or unable to manage his or her
own affairs.

The beneficiary does not have to be adjudicated incompetent or
rated incompetent by the Veterans Administration.

Under the governing statute, whenever it appears that the inter-
est of a beneficiary would be served by appointment of a fiduciary,
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payment of benefits may be made to a relative or some other per-
son or entity for the use and benefit of the beneficiary regardless
of the extent of legal disability.

There are approximately 100,000 fiduciaries now serving our vet-
erans who are unable to manage their own affairs. This is a small
number in comparison to the similar Social Security representative
payee program, which serves over 6.6 million beneficiaries.

Nevertheless, this is still an important number since it amounts
to 3.3 percent of those who receive benefits from the Department
of Veterans Affairs.

As I indicated before and as you heard in testimony, the Depart-
ment of Veterans Affairs’ Office of Inspector General has com-
mented over the years about needed changes in the fiduciary bene-
fit system.

In 1997, the Office of the Inspector General stated that the fidu-
ciary system needed to be updated, and a 2002 summary report
found 11 basic needs in the fiduciary and field examinations in 10
of the 18 VA regional offices.

These needs included (1) ensuring that the fiduciary activity su-
pervisor meets annually with appropriate personnel at the support-
ing VA medical center to coordinate visits, (2) ensure that the field
examination staff follow up on delinquent accountings, (3) ensure
that fiduciary accountings are reviewed within 14 days of receipt
and appropriate follow-up actions are taken, (4) ensure that field
examiners are notified of pertinent issues to be addressed, conduct
thorough field examinations, make recommendations or referrals
and appropriately file and distribute field examination reports, (5)
continue efforts to complete fiduciary accountings before holding
hearings, (6) ensure that the field examination staff meet with
medical center staff to discuss and coordinate services provided to
incompetent veterans, (7) advise Office of Inspector General inves-
tigations of incompetent veterans abuse cases that are referred to
adult protective services, (8) ensure that field examiners conduct
thorough field examinations and make appropriate recommenda-
tions, (9) provide enough staff to ensure that field examinations
and accountings are completed timely, and (10) follow up on delin-
quent accountings by letter, telephone, or personal services.

These Office of Inspector General findings are similar to the defi-
ciencies found in the Social Security—by the Social OIG with re-
gard to the Social Security representative payment program.

Numerous required accountings are not filed in a timely fashion,
and thus, the agencies are unable to identify whether funds were
spent on the beneficiaries themselves.

H.R. 743 of this session of Congress, passed by the House this
spring, suggested various ways to deal with the problems that have
been created in the Social Security representative payee program,
similar to the protections advocated by the American Bar Associa-
tion in the policy statement quoted in my prepared statement.

The veterans’ fiduciary program could benefit by many of the
same types of reforms, which would undergird and strengthen
some of the actions which the Veterans Administration is already
taking.

These reform include matters such bonding of payees, making
whole the beneficiary when the payee misuses funds, and greater
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oversight on the part of the Department of Veterans Affairs for
making sure the system responds to the needs of the vulnerable
beneficiary.

As I have said before, the ABA appreciates the opportunity to be
here today, provide some information about this important benefit
for so many veterans.

I am proud to say I am among the veterans that this matter is
addressed to, and I commend the subcommittee for holding these
hearings.

I am ready to take questions.
With me is Nancy Coleman, the staff director of the Commission

on Law and Aging, who has done a detailed study of the represent-
ative payee program under the Social Security Administration, to
which ABA policy is addressed.

[The prepared statement of Mr. Pickering appears on p. 32.]
Mr. BROWN. Thank you, Mr. Pickering.
We certainly appreciate you coming today and sharing your

wealth of knowledge with us on this certainly vulnerable constitu-
ency that we have out there.

We raised a question—and I appreciate you bringing a parallel
between the Social Security and the Veterans Administration, and
I noticed you raised a couple of points that we had raised earlier
in questioning the other witnesses, about the bonding and making
the beneficiary whole, I guess, and whatever that program might
be.

Is there something that Congress need to do, or can that be done
as an administrative function? Do you know?

Mr. PICKERING. I think it is a recommendation we have made. It
would be, I think, helped by being enacted in statute, and that is
one of the safeguards in the House bill that I have referred to.

The problem we have found in the Social Security Administration
relates primarily to the organizational payees.

The representative payees who are family members—spouses,
children, and so on—is much less evidence of any abuse there.

In the close-knit family, it works well, but because of the enor-
mity of the program, 6.6 million people, some of these organiza-
tional payees take on too much and they screw it up in one way
or another, and we particularly recommended that they be bonded,
so there can be restitution.

I applaud the Veterans Administration for referring cases to the
Department of Justice to get money back and so on, but there
ought to be some kind of a statutory guarantee. I mean these are
the most vulnerable of people, particularly the veterans who are
dependent on the benefits for their very survival, and there has to
be some way found to make them whole.

Mr. BROWN. Do you know whether, in the Social Security Admin-
istration, whether the beneficiary is made whole in cases of fraud-
related instances?

Ms. COLEMAN. In the legislation which this House adopted ear-
lier in the spring, it does make the person whole again.

Currently, under current law, it does not. That bill has not
passed in the Senate yet, but the intent is to make the beneficiary
whole.

Mr. BROWN. I thank you very much, Mr. Pickering.
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Mrs. Davis, do you have a question?
Mrs. DAVIS. Thank you.
I appreciate your all being here. I feel like it would be wonderful

to just pick your brains for a little bit more in terms of what you
have seen.

What do you consider to be the chief obstacles for best practices?
Is it institutional? Is it training?

We always have problems—we are dealing with human beings
who perhaps are going to not always do the right thing, but could
you help us out a little bit more? Is there something, especially,
that should be directed—I understand the legislation is in place, at
least it has passed the House, in that one area, but what else
should we be looking at?

Mr. PICKERING. The programs are designed to save the money of
the beneficiary and of the government, given the size, so they don’t
have the formality of state probate proceedings, but even in those
proceedings, in state matters, you have problems to which the
American Bar Association has spoken.

I had the privilege of appearing several years ago before the late
Claude Pepper, who conducted hearings into guardianship abuses
and so on, but the preference in all of these is to have some close
family member who would do the work, but there has to be closer
supervision in a program that is as flexible as this is and not for-
mal, but even formal programs, as I have said, can have abuses
which have to be corrected.

Nancy, you add to that.
Ms. COLEMAN. I guess I would add a few points.
First of all, I think that the question is whether or not there is

enough formal—both statutory and regulatory oversight of who the
fiduciary is and how that person is chosen.

In the case of where a court acts as the fiduciary for the veteran,
there needs to be a greater look-see that that is the appropriate
person.

It may be that a court was appointed to be the fiduciary or the
conservator of somebody’s estate but not necessarily have the inter-
est of the individual in mind and be able to make the personal
kinds of decision-making that you would hope a fiduciary would be
able to do.

So there needs to be closer scrutiny there and ties between where
the court acts as the fiduciary and where the person is in need of
additional services.

The second thing, it seems to me, is that while the bonding re-
quirement in H.R. 743 goes to organizational payees, the bonding
requirement should really relate to the amount of money that is of
concern.

There could be major back awards, for instance, that somebody
who had a pending decision for several years, and how does that
relate to two things—one, the 4-percent rule and, two, the bonding
requirement. So, again, we are looking at not simply the fiduciary
acting on the monthly amount but on past amounts.

The third thing which I think is really quite difficult to under-
stand is, at least in the Social Security rep payee program, the rep
payee may only be the rep payee for the Social Security dollars.
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That is, in order for Social Security to determine who the rep
payee is, it can’t be the guardian unless the guardian comes in and
asks to be the rep payee, and it seems to me that the differentia-
tion of roles—and in several of the cases that were pointed out this
morning in both the IG’s testimony and in the benefits testimony—
related to the question of where you have somebody who has mul-
tiple roles—that is, the person is the rep payee, he is also the fidu-
ciary, and he may have been the guardian.

In those cases, it seems to me there has to be a written agree-
ment between the agencies as to who is responsible for doing the
oversight, because at times, the person just sort of pins one over-
sight agency against the other, and in those cases where you have
somebody who has all three of the responsibilities and may be re-
ceiving other funds from other sources, you may have conflicts as
to who is going to do the oversight.

So it seems to me that greater specificity would be helpful there,
as well.

Mrs. DAVIS. Does the system have the capacity to respond in that
way? I mean, is it also a matter of training in terms of this over-
sight function, where you have multiple——

Ms. COLEMAN. Well, I think that there needs to be an agreement
between the two major departments, the VA—and perhaps even
with OPM, where you have OPM—people receiving those kinds of
benefits, as well, as well as with Social Security, and then I think
some agreement with the courts, depending upon the dollars, and
I think that that is an agreement at the highest levels of the VA
and Social Security. It is not at the sort of staff level. So, I think
there is a capacity to do that, whether or not there is a willingness
to do that.

Mrs. DAVIS. Did it surprise you that the VA responded that they
didn’t really have the authority to deal with this?

Ms. COLEMAN. Right, and also, I think that the question has
been in the civil monetary penalty question. The IG within Social
Security has the right to go after money, to recover it, and then to
pay back, short of the H.R. 743, and it seems to me that, in VA,
that doesn’t exist, and you are then relying on U.S. attorneys to go
after fiduciaries who misuse funds, as compared to whether or not
they are going after drug cases or something else.

I mean you have got a conflict within agencies to seek restitu-
tion.

Mrs. DAVIS. Thank you.
Mr. Pickering, did you have anything else you wanted to add to

that?
Mr. PICKERING. Just one additional thought. It is very important

that these agencies do the best they can in appointing these fidu-
ciaries.

We, in our investigations, came across one administrative law
judge who said that the fellow who caused him the most problem,
been appointed as a rep payee, was the local bartender, and hope-
fully we don’t have many more of those.

Thank you very much, appreciate the opportunity to share
thoughts with you.

Mrs. DAVIS. Thank you.
Mr. BROWN. Are there any further questions?
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[No response.]
Mr. BROWN. Mr. Pickering, thank you very much. It has abso-

lutely been a delight to have you come and to share this with us
and to—also, I guess, if you identified 400,000 attorneys around
the Nation who are volunteering to this program, that is an en-
lightenment, too, and thank you for your participation.

We stand adjourned.
[Whereupon, at 11:27 a.m., the subcommittee was adjourned.]
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A P P E N D I X

PREPARED STATEMENT OF CONGRESSMAN MICHAUD

Good morning Mr. Chairman.
Thank you for holding this hearing today on the VA’s fiduciary program.
I want to welcome all the witnesses from the VA and the American Bar Associa-

tion and thank them for their testimony.
VA’s fiduciary program cares for some of the most vulnerable individuals served

by the VA.
We owe them the most competent services VA can provide.
I am troubled when I hear that beneficiaries go for months without basic neces-

sities because VA has made a determination of incompetency, but has suspended
payments because a fiduciary has not been appointed.

I am troubled when I hear that a veteran with severe mental illness compounded
by drug or alcohol abuse is directed to a food pantry in order to obtain food.

I am also troubled when I read reports of beneficiaries living in squalor without
adequate actions being taken to address their needs.

I hope that today’s hearing will help us address some of these troubling problems.
This oral and written testimony will provide us with insight into this program

and assist us in our legislative and oversight duties.
Thank you Mr. Chairman, I look forward to working with you to improve the lives

of VA beneficiaries who need fiduciary services.
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