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DEMOCRACY RESTORATION ACT OF 2009

TUESDAY, MARCH 16, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL RiGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:06 p.m., in room
2141, Rayburn House Office Building, the Honorable Robert C.
“Bobby” Scott, acting Chairman of the Subcommittee presiding.

Present: Representatives Scott, Conyers, Watt, Cohen, Jackson
Lee, Chu, Sensenbrenner, and Franks.

Staff present: (Majority) Keenan Keller, Counsel, David
Lachman, Subcommittee Chief of Staff; and (Minority) Paul Taylor,
Minority Counsel.

Mr. ScotT. The Subcommittee will come to order.

Today, the Subcommittee examines one of the cornerstones of our
democracy, the right to vote in a free and fair election. That right
is denied an estimated 5.3 million Americans because of felony con-
victions. As many as four million of these have already completed
their sentences.

Chairman Conyers of the full Committee has introduced legisla-
tion to deal with that problem. H.R. 3335, the “Democracy Restora-
tion Act of 2009,” of which I am a proud sponsor, would restore the
franchise of people who have paid their debt to society.

Disenfranchisement has real consequences. Although this Com-
mittee has been in the forefront of efforts to reintegrate ex-offend-
ers into society, these disenfranchisement laws stand as a major
impediment to that important goal.

Excluding people who have paid their debts to society from the
mainstream of our Nation serves no useful purpose, but it does un-
dermine the legitimacy of our elections and runs against our goals
of returning people to the community and helping them leave be-
hind the wrongdoing of their past.

In the last Congress, President Bush signed the Second Chance
Act. It represents a bipartisan recognition that we must do more
to reintegrate ex-offenders into the community. Voting rights legis-
lation is an important step in that direction.

This Committee was also the driving force behind the extension
of the Voting Rights Act, which stands as a crowning achievement
in this Nation’s march to full participation in our democracy. Un-
fortunately, we still have work to do. Not only are ex-offenders
disenfranchised, but efforts to purge ex-offenders from the rolls
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have resulted in thousands of qualified voters losing their right to
vote.

Confusion over these laws—for example, whether they apply to
people on probation or parole, or whether misdemeanors may be in-
volved—and criminal penalties for people who get it wrong intimi-
dates people with every right to vote from exercising that right.

Disenfranchisement of ex-offenders has a disproportionate impact
on minority communities. Nationwide, 13 percent of African Ameri-
cans have lost their right to vote, and that is seven times the na-
tional average. In eight States, more than 15 percent of African
Americans cannot vote due to felony convictions, and in three of
those States, more than 20 percent of the African American voting
age population has lost the right to vote.

These statistics have consequences far beyond the rights of the
disenfranchised individual. It can marginalize the entire commu-
nity. In fact, many elections are decided by the margin of who is
disenfranchised.

The voice of these communities and our system of self-govern-
ment are diminished. The entire community is disenfranchised.
And, in fact, they also prevent those who are disenfranchised from
having a voice in policies that led to the disenfranchisement. By
not being able to vote, they have no voice in democracy.

They have no vote in the appropriations and how we appropriate
money for education, for example. They have no vote in criminal
justice laws, and no voice in the selection of the police, prosecutors
and judges. And in fact, in many areas, there is a political impera-
tive to use disenfranchisement to win elections.

And so, we need to make sure that everyone has the right to
vote, so that everyone’s voice is heard.

States have begun to recognize the injustice of the ex-offender
disenfranchisement. Since 1997, 19 States have expanded voter eli-
gibility for ex-offenders.

These reforms have restored the franchise to over 750,000 citi-
zens. Republican governors in Louisiana, Florida and Rhode Island,
as well as Democratic governors in Iowa, Maryland, North Carolina
and Washington State have worked to advance the reform of ex-of-
fender franchises.

Now, we know that, from a Federal point of view, this is a com-
plicated, constitutionally complicated matter, because the Constitu-
tion specifically allows States to disenfranchise voters. But under
the Voting Rights Act, even legal procedures can be proscribed, if
they are utilized in an intentionally discriminatory way, or in a
way that has a discriminatory effect.

So, we are going to see what the options are. Even though this
may be legal, we may be able to restore some rights.

So, today, we are joined by a distinguished panel of witnesses,
and I look forward to their testimony, and now recognize the
former Chair of the full Committee, the gentleman from Wisconsin,
Mr. Sensenbrenner.

[The bill, H.R. 3335, follows:]
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To secure the Federal voling rights of persons who have been released
from incarceration.

IN THE HOUSE OF REPRESENTATIVES

JuLy 24, 2009

CoNYERS (for himself, Mr. NADLER of New York, Mr. Gravson, Mr.
Grrsanva, Mr. STARK, Ms. WaTERS, Mr. PavyNe, Ms. Norrton, Mr.
Davig of Hlinois, Mr. FRANK of Massachusetts, Mr. HINCHEY, Ms. JACK-
SON-LEE of Texas, Ms. KiupaTrICK of Michigan, Mr. LEw!s of Georgia,
Mr. RancEn, Ms. LEE of California, Ms. Fupam, Mr. MEEK of Florida,
Mr. CotteN, Mr. TTTOMPSON of Mississippi, Ms. Crn.ar®®, Mr. Rusi, Ms.
SCHARKOWSKY, Mr. JACKSON of Ilinois, Mr. MORAN of Virginia, Mr.
Hastings of Florida, Mr. JouNsoN of Georgia, Mr. Scorr of Virginia,
and Mr. HONDA) introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL

To secure the Federal voting rights of persons who have
been released from incarceration.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “‘Democracy Restoration

Act of 20097
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The Congress makes the following findings:

(1) The right to vote is the most basic constitu-
tive act of citizenship. Regaining the right to vote
reintegrates offenders into free society, helping to
enhanee public safety.

(2) Article 1, section 4 of the Constitution of
the United States grants Congress ultimate super-
visory power over Federal elections, an authority
which has repeatedly been upheld by the Supreme
Court.

(3) Basic constitutional principles of fairness
and equal protection require an equal opportunity
for Americans to vote in Federal elections. The right
to vote may not be abridged or denied by the United
States or by any State on account of race, color,
gender or previous condition of servitude. The 14th,
15th, 19th, 24th, and 26th Amendments to the Con-
stitution empower Congress to enact measures to
protect the right to vote in Federal elections.

(4) There are three areas where discrepancies
in State laws regarding felony convictions lead to
unfairness in Ifederal cleetions: (A) there is no uni-
form standard for voting in Federal elections which
leads to an unfair disparity and unequal participa-

tion in Federal elections based solely on where a per-

«HR 3335 IH



son lives; (B) laws governing the restoration of vot-
ing rights after a felony conviction vary throughout
the country and persons in some States can easily
regain their voting rights while in other States per-
sons effectively lose their right to vote permanently;
and (C) State disenfranchisement laws dispropor-
tionately impact racial and ethnic minorities.

(5) Disenfranchisement results from varying
State laws that restrict voting while under some
form of erminal justice supervision or after the com-
pletion of a felony scntence in some States. Two
States do not disenfranchise felons at all (Maine and
Vermont). Iforty-cight States and the District of Co-
lumbia have disenfranchisement laws that deprive
convicted offenders of the right to vote while they
are in prison. In 35 States, convicted offenders may
not vote while they are on parole and 30 of these
States disenfranchise felony probationers as well. In
10 States, a conviction can result in hifetime dis-
enfranchisement.

(6) An estimated 5,300,000 Americans, or
about 1 in 41 adults, currently cannot vote as a re-
sult of a felony conviction. Nearly 4,000,000 (74
percent) of the 5,300,000 disqualified voters are not

m prison, but are on probation or parole, or are ex-

<HR 3335 [H



4
offenders. Approximately 2,000,000 of those individ-
nals are individuals who have completed their entire
sentence, including probation and parole, yet remain
disenfranchised.

(7) In those States that disenfranchise ex-of-
fenders, the right to vote can be regained in theory,
but in practice this possibility is often granted in a
nonuniforin and potentially discriminatory manner,
Offenders must either obtain a pardon or order from
the Governor or action by the parole or pardon
board, depending on the offense and State. Offend-
ers couvicted of a Federal offense often have addi-
tional barriers to regaining voting rights.

(8) State disenfranchisement laws dispropor-
tionately impact raeial and ethnic minorities. Kight
percent of the African-American population, or
2,000,000 African-Americans, are disenfranchised.
Given current rates of incarceration, approximately
one in three of the next generation of African-Amer-
ican men will be disenfranchised at some point dur-
ing their lifetime. Hispanic citizens are also dis-
proportionately disenfranchised based upon their dis-
proportionate representation in the criminal justice

system.

<HR 3335 IH
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(9) Disenfranchising citizens who have been
convicted of a felony offense and who are living and
working in the community serves no compelling
State interest and hinders their rehabilitation and
reintegration into society.

(10) State disenfranchisement laws can sup-
press electoral participation among eligible voters by
discouraging voting among family and commumty
members of disenfranchised persons. Ifuture clee-
toral participation by the children of disenfranchised
parents may be impacted as well.

(11) The United States is the only Western de-
mocracy that permits the permanent dental of voting
rights to individuals with felony convictions.

3. RIGHTS OF CITIZENS.

The right of an individual who is a citizen of the

United States to vote in any election for Federal office

shall not be denied or abridged because that individual has

been convicted of a eriminal offense unless such individual

is serving a felony sentence in a correctional institution

or facility at the time of the election.

SEC.

4. ENFORCEMENT.

(a) ATTORNEY GENERAL.—The Attorney General

may, in a civil action, obtain such declaratory or injunctive

rebief as 18 necessary to remedy a violation of this Act.

<HR 3335 IH
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(b) PRIVATE RIGIIT OF ACTION.—

(1) A person who is aggrieved by a violation of
this Act may provide written notice of the violation
to the chief election official of the State involved.

(2) Except as provided in paragraph (3), if the
violation is not corrected within 90 days after receipt
of a notice under paragraph (1), or within 20 days
after receipt of the notice if the violation oceurred
within 120 days before the date of an eleetion for
Federal office, the aggrieved person may, m a civil
action, obtain deeclaratory or injunctive reclief with re-
spect to the violation.

(3) If the violation occurred within 30 days be-
fore the date of an election for Federal office, the
aggrieved person need not provide notice to the chief
election official of the State under paragraph (1) be-
fore bringing a civil action to obtain declaratory or
injunctive relief with respect to the violation.

5. NOTIFICATION OF RESTORATION OF VOTING
RIGHTS.
(a) STATE NOTIFICATION.—

(1) NOTIFICATION.—On the date determined
under paragraph (2), each State shall notify in writ-
ing any individual who has been convicted of a

criminal offense under the law of that State that

<HR 3335 IH
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1 such individual has the right to vote in an election
2 for Federal office pursuant to the Democracy Res-
3 toration Act and may register to vote in any such
4 election.

5 (2) DATE OF NOTIFICATION.—

6 (A) FELONY CONVICTION.—In the case of
7 such an individual who has been convicted of a
8 felony, the notification required under para-
9 eraph (1) shall be given on the date on which
10 the individual—

11 (1) is sentenced to serve only a term
12 of probation; or

13 (1) 1s released from the custody of
i4 that State (other than to the custody of
15 another State or the Federal Government
16 to serve a term of imprisonment for a fel-
17 ony convietion).

18 (B) MISDEMEANOR CONVICTION.—In the
19 case of such an individual who has been con-
20 victed of a misdemeanor, the notification re-
21 quired under paragraph (1) shall be given on
22 the date on which such individual is sentenced
23 by a State court.
24 (b) FEDERAL NOTIFICATION.—

<HR 3335 IH



10

8

1 (1) NOTIFICATION.—On the date determined
2 under paragraph (2), the Director of the Bureau of
3 Prisons shall notify in writing any individual who
4 has been convicted of a criminal offense under Fed-
5 eral law that such individual has the right to vote
6 in an election for Federal office pursuant to the De-
7 mocracy Restoration Act and may register to vote in
8 any such election.

9 (2) DATE OF NOTIFICATION.—

10 (A) FELONY CONVICTION.—In the case of
11 such an individual who has been convicted of a
12 felony, the notification required under para-
13 graph (1) shall be given on the date on which
14 the individual—

15 {1) is sentenced to serve only a term
16 of probation by a court established hy an
17 Act of Congress; or

18 (i1) is released from the custody of the
19 Burean of Prisons (other than to the cus-
20 tody of a State to serve a term of impris-
21 onment for a felony conviction).

22 (B) MISDEMEANOR CONVICTION.—In the
23 case of such an individual who has been con-
24 victed of a misdemeanor, the notification re-
25 quired under paragraph (1) shall be given on

«HR 3335 IH
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9
the date on which such individual is sentenced
by a State court.
SEC. 6. DEFINITIONS.
For purposes of this Act:

(1) CORRECTIONAL INSTITUTION OR FACIL-
1TY.—The term “‘correctional institution or facility”
means any prison, penitentiary, jail, or other mnstitu-
tion or facility for the confinement of individuals
convicted of eriminal offenses, whether publicly or
privately operated, except that such term does not
inelude any residential community treatment eenter
(or similar public or private facility).

(2) FrecTioN.—The term “‘clection” means—

(A) a general, special, primary, or runoff
election;

(B) a convention or caucus of a political
party held to nominate a candidate;

(C) a primary election held for the selee-
tion of delegates to a national nominating eon-
vention of a political party; or

(D) a primary election held for the expres-
sion of a preference for the nomination of per-
sons for election to the office of President.

(3) FEDERAL OFFICE.—The term ‘“‘Federal of-

fice” means the office of President or Vice President

<HR 3335 IH
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of the United States, or of Senator or Representa-

tive in, or Delegate or Resident Commissioner to,

the Congress of the United States.

{4) PROBATION.—The term “‘probation” means
probation, imposed by a ederal, State, or loecal
court, with or without a condition on the individual
involved concerning—

(A) the individual’s freedom of movement,

(B) the payment of damages by the indi-
vidual;

(C) periodic reporting by the individual to
an officer of the court; or

(D) supervision of the individual by an of-
ficer of the court.

SEC. 7. RELATION TO OTHER LAWS.

(a) STaTE Liaws ReELaTING 1O VOTING RIGHTS.—
Nothing in this Act shall he construed to prohibit the
States from enacting any State law which affords the right
to vote in any election for IYederal office on terms less

restrictive than those estabhshed by this Act.

(b) CERTAIN FEDERAL ACTS.—The rights and rem-
edies established by this Act are in addition to all other
rights and remedies provided by law, and neither rights

and remedies established by this Act shall supersede, re-

strict, or limit the application of the Voting Rights Act

<HR 3335 IH
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of 1965 (42 U.S.C. 1973 et seq.) or the National Voter
Registration Act (42 U.8.C. 1973—gw).
SEC. 8. FEDERAL PRISON FUNDS.

No State, unit of local government, or other person
may receive or use, to construct or otherwise improve a
prison, jail, or other place of incarceration, any Federal
grant amounts unless that person has in effect a program
under which each individual incarcerated in that person’s
jurisdiction who is a citizen of the United States is noti-
fied, upon release from such incarceration, of that individ-
ual’s rights under section 3.

SEC. 8. EFFECTIVE DATE.

This Act shall apply to citizens of the United States
voting in any election for Federal office held after the date
of the enactment of this Aect.

@
[
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Mr. SENSENBRENNER. Thanks very much, Mr. Chairman.

A core provision of this bill provides the States can only deny fel-
ons currently serving their sentences the right to vote, and that ex-
felons, along with all people who are subject to parole or probation,
must be allowed to vote, the laws of their States to the contrary
notwithstanding.

This legislation would thereby void the laws in 48 out of 50
States, as well as the District of Columbia, that forbids felons from
voting in varying degrees. Those States include my own State of
Wisconsin, where people lose their voting rights if they are incar-
cerated, or on parole, or on probation.

As former Judge Henry Friendly said, someone who “breaks the
law may fairly be thought to have abandoned the right to partici-
pate in making them, and that it scarcely can be deemed unreason-
able for a State that the perpetrators of serious crimes shall not
take part in electing the legislators who make the laws, the execu-
tives who enforce them and the prosecutors who must try them for
further violation, or the judges who are to consider their cases.”

When the 11th Circuit, speaking en banc, upheld Florida’s felon
voting roll, it said that felon disenfranchisement laws are deeply
rooted in this Nation’s history. Between 1776 and 1821, 11 States
disenfranchised persons convicted of serious crimes. And by the
time of the Civil War, more than two dozen out of the then 34
States had enacted similar laws.

By the time the 14th Amendment was adopted, 29 States had
long since established felon disenfranchisement laws.

This long history clearly refutes any suggestion that those laws
were racially motivated. As the en banc 11th Circuit observed, at
that time, the right to vote was not extended to African Americans.
And therefore, they could not have been the targets of any felon
disenfranchisement law.

Indeed, the 14th Amendment itself explicitly permits States to
adopt such laws. The framers of the Civil War amendment ex-
pressly included in Section 1 of the 14th Amendment terms that
provide for a State’s denial of voting rights “for participation in re-
bellion or other crime,” and made clear that such laws could not
serve as the basis for reducing their representation in Congress.

As the Supreme Court held in Richardson v. Ramirez, Section 2
is an affirmative sanction by the Constitution of the exclusion of
felons from the vote, including felons like the plaintiff in that case,
who had finished their sentences. And a unanimous Warren era
court decision recognized that a criminal record is one of the factors
which a State may take into consideration in determining the
qualifications of voters.

As the 6th Circuit has said, felons are not disenfranchised be-
cause of an immutable characteristic such as race, but rather be-
cause of their conscious decision to commit a criminal act for which
they assume the risks of detention and punishment.

The majority opinion among the Federal circuits also reject the
notion that the Voting Rights Act of 1965 can invalidate felon dis-
enfranchisement statutes on the grounds that such laws have a ra-
cially disproportionate impact on minorities, while the 9th Cir-
cuit—which 1s the most overturned circuit in the country—held
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that the VRA can cover felon disenfranchisement laws. The en banc
11th Circuit and the 2nd Circuit have soundly rejected that claim.

As the 11th Circuit stated, the Voting Rights Act—an entirely
one-sided legislative history on that point—is supported by subse-
quent congressional acts. Since 1982, Congress has made it easier
for States to disenfranchise felons. For example, the National Voter
Registration Act of 1993, which was signed into law by President
Clinton, not only provides that a felony conviction may be the basis
for cancelling a voter’s registration, but it also requires Federal
prosecutors to notify State election officials of Federal felony con-
victions.

The Help America Vote Act of 2002 also instructs State election
officials to purge disenfranchised felons from their computerized
voting lists on a regular basis.

Finally, regardless of the merits of this bill, it is doubtful that
Congress even has the constitutional authority to enact it, because
doing so would exceed Congress’ enforcement powers under the
14th and 15th Amendments. In the 1997 case of City of Boerne v.
Flores, the Supreme Court held that Congress cannot enact laws in
support of the constitutional equal protection requirement, unless
Congress has first developed a legislative record that demonstrates
a history and pattern of unconstitutional State conduct.

Not only has that legislative record not been compiled, but for
the reasons outlined above, it does not appear that it ever could be
compiled, considering the vast weight of countervailing historical
evidence.

Still, I look forward to hearing from all our witnesses today. And
I think those who are in support of this bill had better answer this.

Mr. Scort. Thank you.

And we are joined by the gentleman from Tennessee, Mr. Cohen.

Mr. CoHEN. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to make an opening statement, for this has been an issue
very close to my heart during most of my legislative career.

In 1986 as a State senator, I passed a bill in Tennessee that
changed the voting rights in Tennessee, and allowed for people who
had previously been declared infamous not to have voting rights,
to get their voting rights restored in a simple process, in a simple
procedure. And from 1986 to 1996, that law rested on the books,
and it was known as the “Cohen period.”

In 1996, because of the Tennessee district attorney generals con-
ference, the law was changed. Over my vote, and maybe one other
person’s, it was changed. It made me realize at that time that part
of the impetus, besides the racial implications—which I think are
clear, de facto, not de jure, necessarily racism—was that the D.A.s
who put these people in jail did not want to see those people come
back to vote, because they would not vote for that D.A.

And that is not right either. It is politically covering your rear.
And that is what happened when they changed the law in Ten-
nessee.

And then, in 2006, we changed the law again. And we changed
it back to a simple procedure similar to what it was in 1986 to
1996.

However, an individual from East Tennessee—a Republican in
the house—put an amendment on, to say that you could not get
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your voting rights restored if you were behind in your child sup-
port. Well, spend some time in prison. I think you are going to be
behind in your child support, because you are not earning any
money.

And we know that that was another effort, and that it was chal-
lenged. But it was accepted in the house, which is something I wish
would not have happened, but I was in the senate. The ACLU chal-
lenged that action, but I think the courts said that it was not—that
they were not successful in their court challenge. So, we still have
that problem in Tennessee.

The bottom line is, Mr. Chairman, this is a vestige of Jim Crow.
And I do not care if it is in Wisconsin, if it is in Utah, if it is in
Alaska. It is a vestige of Jim Crow. And it needs to go. And if the
Constitution—if there is a problem, we need to find a way to get
around it.

And while the distinguished former Chairman of this Committee
submits that the 9th Circuit is the most overturned circuit, I think
that is a condemnation of the Supreme Court of the United States,
not a condemnation of the 9th Circuit, that is more likely on point,
correct and moving this country forward. So, because it is over-
turned, that is a badge of honor.

And the fact is, Mr. Chairman, this is an important hearing. We
need to make sure that all these type of laws, that in their heart
and their soul are evil and trying to put a scarlet letter—Hester
Prynne does not have the A on her chest anymore. We have grown
since Hester Prynne and “The Scarlet Letter.”

And this is an eternal scarlet letter put on people, which is con-
trary to all Christian, Judeo-Christian types of theories, that peo-
ple can be recovered, can be redeemed, should have an opportunity
and should be given a stake in society.

And if people cannot vote, they do not have a stake. And so, they
are going to stay out of society and they are going to be recidivists.
It is just wrong.

And T appreciate Mr. Conyers’ bill, and we need to do all we can
to pass it.

Thank you so much.

Mr. ScorT. Thank you.

We have a distinguished panel with us today.

The first speaker will be Hilary Shelton, director of the NAACP’s
Washington bureau, senior vice president for advocacy and policy.
In this capacity he has advocated on behalf of crucial civil rights
legislation such as the Civil Rights Act of 1991, the reauthorization
of the Voting Rights Act, the Help America Vote Act. He holds de-
grees in political science, communications and legal studies at
Howard University, University of Missouri at St. Louis and North-
eastern University, respectively.

Roger Clegg is the president and general counsel for the Center
for Equal Opportunity. From 1982 to 1993, he held a number of po-
sitions with the Department of Justice, including assistant solicitor
general, and has served in the Civil Rights Division and Environ-
ISn%ntall Division. He is a graduate of Rice University and Yale Law

chool.

Burt Neuborne is a professor of civil liberties at New York Uni-
versity School of Law. He has served as the legal director of the
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Brennan Center for Justice at NYU since its founding in 1995. In
addition to his work at the Brennan Center, he served on the New
York City Human Rights Commission from 1988 to 1992, and as
the national legal director of the ACLU from 1981 to 1986.

Hans Spakovsky is a senior legal scholar at the Center for Legal
and Judicial Studies at the Heritage Foundation. He served in the
Department of Justice as counsel to the assistant attorney general
for civil rights from 2002 to 2005, and as a commissioner of the
Federal Elections Commission in 2006 and 2007. He is a graduate
of Vanderbilt University School of Law and received his B.S. from
MIT.

Carl Wicklund is the executive director of the American Proba-
tion and Parole Association. He has over 37 years of experience in
justice and human service fields that includes corrections program
development and management. At the APPA he has been a mem-
ber of the National Program Committee, chaired the Juvenile Jus-
tice Committee and served on the board of directors. He holds a
B.A. in psychology from Gustavus Adolphus College.

Ton Sancho is a supervisor of elections for Leon County, Florida,
serving since January 1989. He has been re-elected to five addi-
tional terms. He is one of only three out of 67 supervisors of elec-
tions in Florida without a party affiliation. He has devoted special
attention to studying voting technology as an increasing participa-
tion in our electoral system. He received a J.D. from Florida State
University Law School and B.A. from Stetson University.

Andres Idarraga is a native of Rhode Island. He was convicted
of a felony when he was 20 and spent 6.5 years in prison. Since
his release in June of 2004, he has worked hard to overcome his
past, becoming a full-time student at Brown University while
maintaining full-time employment and advocating on behalf of
those disenfranchised due to felony conviction.

He is currently in his second year at Yale Law School, and I have
learned that he is going to be joining the office of the full Judiciary
Committee as an intern later this year.

I am pleased to welcome all of you. Your written statements in
their entirety will be made part of the record, and I ask each of
you to summarize your testimony in 5 minutes or less.

To help you stay within that time, there is a timing device at the
table that is right behind the water pitcher. So, that would help
you stay within the time. The light will start green, switch to yel-
low when there is 1 minute remaining, and will turn red when 5
minutes are up.

It is customary in this Subcommittee to swear in the witnesses,
but we are going to skip that this time and just go with—starting
with Mr. Shelton.

TESTIMONY OF HILARY O. SHELTON, DIRECTOR,
NAACP WASHINGTON BUREAU, WASHINGTON, DC

Mr. SHELTON. Thank you very much. And good afternoon, Chair-
man Scott, Chairman Nadler, Ranking Member Sensenbrenner,
Congressman Cohen and esteemed Members of this Subcommittee.

Thank you so much for calling this important hearing and for
asking me here today to share with you the NAACP’s position on
this crucial piece of legislation.
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The NAACP strongly supports H.R. 3335, the “Democracy Res-
toration Act of 2009,” and urges its immediate enactment. At the
heart of this debate, Mr. Chairman, is a question of rehabilitation,
democracy and basic fairness. Currently, an estimated 5.3 million
Americans across our Nation are denied the right to vote because
of the laws that prohibit or restrict voting by people with felony
convictions.

Three-fourths of these Americans are no longer in jail. The De-
mocracy Restoration Act would permit men and women to register
and vote in Federal elections once they have been released from
prison.

The question as to whether or not these people should be allowed
to vote is not a partisan question. Since 1997, 19 States that are
considered both blue and red have amended felony disenfranchise-
ment policies in an effort to restore voter eligibility.

Felony disenfranchisement laws have had a racially and eth-
nically disparate effect on minority Americans in general, and on
African Americans quite specifically. Nationwide, an estimated 13
percent, or one out of every eight African American men cannot
vote, because of a prior felony conviction. This is seven times the
national average.

And while the majority of those Americans who are
disenfranchised because of prior felony convictions are Caucasian,
African Americans, who make up about 13 percent of the U.S. na-
tional population, constitute about one-third, or 33 percent, of those
disenfranchised.

Furthermore, given the current rates of incarceration, three in 10
of the next generation of African American men can expect to lose
their right to vote at some point in their lifetime. In States that
disenfranchise ex-offenders, as many as 40 percent of African
American men may effectively and permanently lose their right to
vote.

One question that is frequently asked is, how many of these men
and women would vote if they had an opportunity? It is, frankly,
difficult to say.

However, in 2006, voters in Rhode Island changed the law so
that once a felon was released from prison, he or she was able to
register to vote. Since probation or parole terms can run a decade
or more, an estimated 15,000 people in that State were prevented
from voting. After passage of the amendment, about 6,000 of these
people registered to vote in the 2008 election.

Felony disenfranchisement also has an impact at the community
level. Voting is one way that people take responsibility for their
lives and show a sense of ownership, or become a stakeholder in
our great Nation. By prohibiting an individual from participating
in an electoral process, we are decreasing the stake he or she may
have in his or her own community.

Furthermore, election laws—even those governing Federal elec-
tions—are determined by individual States, and so, disenfranchise-
ment laws may vary significantly across the country. On one hand,
some States allow individuals to vote while they are incarcerated.
On the other hand, 11 States currently do not allow people to vote
once they are convicted of a felony offense, even after they have
fully completed their sentences.
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This leads to confusion and disparities. A perfect example of the
vast disparities is right here in our own backyard.

In Virginia, a felony conviction automatically results in a perma-
nent disenfranchisement, yet just over the State line in West Vir-
ginia, a person is allowed to register and vote once he or she leaves
prison. As a result, less than 1 percent of the total population of
West Virginia is disenfranchised, and all but 3.4 percent of African
American populations of voting age are able to vote.

In Virginia, almost 7 percent of the entire voting age population
is disenfranchised due to a past felony conviction, and almost 20
percent of the State’s African American population is locked out of
the voting booth.

Felony voting restrictions are the last vestige of voting prohibi-
tion. When the U.S. was founded, only wealthy men were allowed
to vote. Women, racial and ethnic minorities, illiterates and the
poor were excluded. Most of these restrictions have all been elimi-
nated over time, often with much debate, rancor and challenges.

People who have served their time and been released from prison
are the last Americans to be denied their highly cherished, basic
right to vote. Furthermore, the fact that the States which dis-
enfranchise the most African Americans tend to be in the South,
makes these laws all the more suspect.

In fact, in some States with more restrictive ex-felony disenfran-
chisement laws, we have had African Americans report that their
personal history—and, therefore, their voting eligibility—is ques-
tioned, simply because of the color of their skin.

Because the right to vote is such an important element of the
democratic process, it is simply wrong to predicate it upon a system
rife with racial disparities.

And with the voting such an integral part of becoming a produc-
tive member of American society, the way forward for our Nation
should be a new paradigm in which we encourage ex-felons to vote,
not prohibit them.

Chairman, I would like to again thank the Committee for the op-
portunity to speak, and I look forward to your questions.

[The prepared statement of Mr. Shelton follows:]
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African Americans specifically. As a result of the racial disparities that continue to
plague our criminal justice system, racial concentrations and differing state laws a vastly
disparate number of the people who are disenfranchised are racial or ethnic minorities.
Specifically, nation-wide, an estimated 13%, or one out of every 8 African American
men cannot vote because of the law in the state where he resides and a prior felony
conviction. This is seven times the national average.

And while the majority of those Americans who are disenfranchised because of prior
felony convictions are Caucasian, African Americans, who make up about 13% of the
US population are disproportionately kept out of the voting booth: about 1/3, or 33% of
those disenfranchised are black. Furthermore, if prevailing trends continue, it is only
going to get worse. Given current rates of incarceration, three in ten of the next
generation of African American men can expect to lose their right to vote at some point
in their lifetime.  In states that disenfranchise ex-offenders, as many as 40% of black
men may effectively and permanently lose their right to vote.

In the last 30 years, due to the dramatic expansion of the criminal justice system and
the continuing racial disparities among those incarcerated, former offender
disenfranchisement laws have significantly affected the political voice of the African
American community. The so-called "war on drugs” has had a disproportionate impact
on African Americans; between 1985 and 1995, there was an unacceptably high
incarceration increase of 306% for White Americans. Over the same time period,
however, there was an unbelievable and completely unacceptable increase by 707% in
the number of African Americans in state prison for a drug offense.

African Americans are disproportionately losing their right to vote. More than 60% of
the people in prison today are racial and ethnic minorities. For Black males in their
twenties, 1 in every 8, or 12.5% is in prison or jail on any given day. African Americans
are incarcerated at nearly six (5.6) times the rate of white Americans, and Hispanics are
incarcerated at nearly double (1.8) the rate of whites Americans.

One question that is frequently asked is how many of these men and women would vote
if they were allowed to? It is, frankly, difficult to say. In 2006, however, voters
approved an amendment to the Rhode Island Constitution which changed the law so
that once a felon is released from prison, he or she is able to register to vote. Under the
old law, felons could not vote until the completion of their entire sentences, including jail
time and probation or parole. Since probation or parole terms can run a decade or more
in some cases, an estimated 15,000 people in the state were prevented from voting.
After passage of the amendment, about 6,000 of these people registered to vote in the
2008 elections.

Felony disenfranchisement also has an impact at a community level. Voting is one way
that people take responsibility for their lives and show a sense of ownership or become
a stakeholder in their communities. By prohibiting an individual from participating in the
electoral process, we are decreasing the stake he or she may have in his or her
community. It is akin to telling a person that no matter how long ago he or she erred,
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and regardless of how long that person paid their penance, they will never be whole;
they will never be a full and complete stake-holder in his or her community, or of our
society.

Furthermore, election laws, even those governing federal elections, are determined by
individual states, and so disenfranchisement laws vary significantly across the country.
On the one hand, some states allow individuals to vote while they are incarcerated. At
the other extreme, 11 states currently do not allow people to vote once they are
convicted of a felony offense — even after they have fully completed their sentences and
all associated probation or parole. In some cases, only a pardon from the governor can
reinstate their voting rights. This leads to confusion and disparities.

A perfect example of the vast disparity is right here in our back yard. In Virginia, a
felony conviction automatically results in permanent disenfranchisement. Yet just over
the state line, in West Virginia, a person is allowed to register to vote once he or she
leaves prison. As aresult, less than 1% (0.8%) of the total population of West Virginia
is disenfranchised; and all but 3.4% of the African American population of voting age
can register. In Virginia, almost 7% of the entire voting-age population is
disenfranchised due to a past felony conviction; and almost 20% of the state’s African
American population is locked out of the voting booth.

Felony voting restrictions are the last vestige of voting prohibitions; when the U.S. was
founded only wealthy white men were allowed to vote. Women, minorities, illiterates
and the poor were excluded. Most of these restrictions have all been eliminated over
time, often with much debate, rancor and challenges. People who have served their
time and been released from prison are the last Americans to be denied their highly
cherished, basic right to vote.

Furthermore, the fact that a majority of the states with the most restrictive laws in terms

of when an ex-felon can vote are primarily in the southern United States, arguably some
of the most racially and ethnically diverse regions of our nation, makes these laws, their
intent and the end effect, all the more suspect.

In fact, in some states with more restrictive ex-felony disenfranchisement laws, we have
had African Americans report that their personal history, and therefore their voting
eligibility, is questioned simply because of the color of their skin.

Because the right to vote is such an important element of the democratic process, it is
simply wrong to predicate it upon a system rife with racial disparities. And with voting
such an integral part of becoming a productive member of American society, the way

forward for our Nation should be a new paradigm in which we encourage ex-felons to

vote, not prohibiting them.

Chairman Nadler, members of the subcommittee, | urge you in the strongest terms
possible to support the Democracy Restoration Act and expeditiously usher it through
the congressional process and to the President’s desk for his signature.

Mr. ScotT. Exactly 5 minutes. Very good.
Thank you, Mr. Shelton.
Mr. Clegg?

TESTIMONY OF ROGER CLEGG, PRESIDENT AND GENERAL
COUNSEL, CENTER FOR EQUAL OPPORTUNITY, FALLS
CHURCH, VA

Mr. CLEGG. Thank you, Mr. Chairman, for the opportunity to tes-
tify today.

My name is Roger Clegg, and I am the president and general
counsel of the Center for Equal Opportunity. I work there with
Linda Chavez on a variety of issues. We are best described as a
conservative think tank.
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I appreciate the opportunity to testify today, because I feel very
strongly about this bill. I am sorry to say that what I have to say
is that this Committee, this Congress, does not have the authority
to pass it, and that even if you did have the authority to pass it,
it would be a bad idea. And I do not view either one of those as
being particularly close calls.

The authority that is asserted for passing this bill appears prin-
cipally to be Article I, Section 4 of the Constitution. That is not
what Article I, Section 4 of the Constitution says.

It is about Congress regulating the “Times, Places and Manner”
of elections. That is not determining who votes in an election. That
is explicitly the subject of other, different parts of the Constitution.

That is what Alexander Hamilton thought. That is what James
Madison thought. That is what the words of the Constitution mean.
There is no Supreme Court authority to the contrary.

The case that most squarely presented this issue succeeded in
getting the vote of exactly one Supreme Court justice. The other
eight justices not only did not join him, but explicitly, to one degree
or another, rejected Article I, Section 4 as authority. So, what you
have to rely on instead, I guess, is authority under the 14th or 15th
Amendment.

Mr. Chairman, in your introduction you said that you can rely
on those provisions if there is a racially disproportionate intent or
effect—there is racial intent or effect.

I must respectfully disagree. The case law is quite clear that
there must be discriminatory intent, there must be disparate treat-
ment. And the history is quite clear that there is no systematic use
of or intent behind these felon disenfranchisement laws to dis-
enfranchise people on the basis of race.

The opposing side’s own historical research bears that out. The
idea that, if you commit a crime, you are not allowed to vote, has
roots in ancient Greece and ancient Rome. It came over to the colo-
nies from England. It was passed in all kinds of States that did not
have any—did not even allow African Americans to vote, and so,
could not have been intended to keep them from voting. They were
passed in a huge majority of States, long before the Civil War.

It is true that there were five southern States in the period from
1890 to 1910 that tweaked those laws to further disenfranchise Af-
rican Americans. But those were five States—those laws are no
longer on the books. All the other States that passed these laws did
not have that intent.

The historical record is overwhelming that that is the case. And
as has already been acknowledged, 48 of the 50 States in the
United States, to one degree or another, disenfranchise felons. The
historical record simply is not there.

And the record that is being relied on here is nonexistent. The
Supreme Court’s decision, the Supreme Court’s handling of the
Northwest Austin case last year, made clear that they were very
interested in Congress being able to point to some kind of author-
ity.

And I must say, Mr. Chairman, that as skeptical as the Supreme
Court was in the Northwest Austin case, the case for congressional
authority there was robust compared to what we have here. There
is simply no authority for Congress to pass this bill. And as my
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written testimony elaborates, it would be a bad idea for them to do
so, even if they did have that authority.

Thank you.
[The prepared statement of Mr. Clegg follows:]

PREPARED STATEMENT OF ROGER CLEGG
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Introduction

Thank you, Mr. Chairman, for the opportunity to testify this afternoon before the
Subcommittee.

My name is Roger Clegg, and I am president and general counsel of the Center
for Equal Opportunity, a nonprofit research and educational organization that is based in
Fall Church, Virginia. Our chairman is Linda Chavez, and our focus is on public policy
issues that involve race and ethnicity, such as civil rights, bilingual education, and
immigration and assimilation. 1should also note that I was a deputy in the U.S.
Department of Justice’s Civil Rights Division for four years, from 1987 to 1991, and that
I testified against a very similar bill in 1999.

With all respect, Mr. Chairman, T do not think Congress should pass H.R. 3335,
and for two reasons. First, it does not have authority under the Constitution to do so,
since it is the states’ prerogative to disenfranchise felons if they choose to do so. Second,
even if Congress had the authority to pass this bill, it would not be good policy, because
it is a matter best left to individual States, and there are sounds reasons why the States
may decide that at least some felons should not vote — that is, that those who are not
willing to follow the law should not have a role in making the law.

1 Lack of Congressional Authority to Enact Felon Re-Enfranchisement Legislation
1. Description of the Bill
The heart of HR. 3335 is section 3, which provides:

The right of an individual who is a citizen of the United States to vote in any
election for Federal office shall not be denied or abridged because that individual has
been convicted of a criminal offense unless such individual is serving a felony
sentence in a correctional institution or facility at the time of the election.

Thus, with the exception of those currently serving time in prison for a felony
conviction, HR. 3335 would require that all persons convicted of crimes--those serving
time for misdemeanors or in "any residential community treatment center" for a felony,
those on probation or parole for felonies or misdemeanors, and those who have
completed their sentences for felonies or misdemeanors--be allowed to vote in federal
elections. Also, since it is logistically difficult for states to have one voting list, set of
ballots, and set of voting booths for federal elections and another for state and local
elections, it is likely that this bill would change who is allowed to vote in state and local
elections. This is a dramatic change because currently the vast majority of States bar at
least some felons not currently serving time from voting.

H.R. 3335 makes no claim that criminals are disenfranchised because of their race,
nor could it plausibly do so, as I discuss later on. Without an assertion of its authority
under the Fourteenth or Fifteenth Amendment, Congress may not dictate to States the
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requirements of electors in state elections, and wisely H.R. 3335 does not do so. H.R.
3335 does, however, propose to cover federal elections.

2. Possible Fonts of Authority

The Supreme Court reaffirmed in United States v. Lopez what is obvious from the
text of the Constitution: "The Constitution creates a Federal Government of enumerated
powers." Accordingly, Congress must point to some font of authority in the Constitution
for passing H.R. 3355,

There are three theories under which Congress might be asserting authority for
passing this bill. First, if Congress has authority to pass this bill under Article I, Section 4
of the Constitution, it can simply assert its conclusion that all criminals (excepting felons
currently in prison) are entitled to vote. Under this theory, Congress would not rely on
any claim that it is addressing racial discrimination. Under the last two theories, Congress
could assert authority to pass this bill under the enforcement clauses of the Fourteenth or
Fifteenth Amendment, either because of the disparate impact that disenfranchisement of
felons has on some minority groups or because this disenfranchisement is in fact racially
motivated. [Footnote: The Task Force on Constitutional and Federal Election Law of the
National Commission on Federal Election Reform, in its Task Force Report prepared by
Professor Daniel Ortiz, likewise concluded that Congress lacked authority under these
possible fonts, and also rejected the Commerce Clause as a possibility. Narional
Commission on Election Reform, To Assure Pride and Confidence in the Electoral
Process: Task Foree Reports 40-41, at http://
www.reformelection.org/data/task t3/t3 reports/ legal issues.pdf (August 2001). The
Task Force concluded, however, that Congress might use its Spending Clause authority.
Id. at 41. However, the report also conceded that this would not work if a State was
willing to refuse whatever funds were being tied to such a prohibition, and the
Commission itself apparently rejected this suggestion, concluding, "we doubt that
Congress has the constitutional power to legislate a federal prescription on this subject.”
National Commission on Federal Election Reform, 1o Assure Pride and Confidence in
the Electoral Process 45, at http://
www.reformelections.org/data/reports/99_full_report.pdf (August 2001). I agree with the
Commission. If Congress tied participation in a spending program to re-enfranchising
felons, the courts would likely and properly conclude that this was unrelated to the
purpose of the spending and perhaps coercive as well, making the requirement
unconstitutional. See South Dakota v. Dole, 483 U.S. 203, 207-08, 211 (1987) (holding
that spending program regulations must be reasonably relevant to the federal interest in
the program and may not be coercive).]

3. Article I, Section 4

To be valid, the Article 1, Section 4 justification must overcome the explicit language
of Article I, Section 2 of the Constitution, which provides that electors for the House of
Representatives--and, by extension, for all federal elections--"shall have the
Qualifications requisite for Electors of the most numerous Branch of the State
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Legislature." Thus, the Constitution gives authority for determining elector qualifications
to the States.

It might be asserted that Article I, Section 4 gives Congress authority to trump the
States, insofar as it allows Congress to "make or alter such [state] Regulations" regarding
"[t]he Times, Places and Manner of holding Elections for Senators and Representatives."
And, indeed, it appears that this is what H.R. 3335 principally relies on (see Section
2(2)).

As a textual matter, however, this interpretation is unpersuasive, since Article 1,
Section 4 discusses "holding Elections," not who is allowed to vote, which is the express
focus of Section 2.

This is what the words of Article I, Section 4 mean and meant; and it is also what the
Framers intended them to mean. In Zhe Federalist No. 60, Alexander Hamilton said of
Article I, Section 4 that the national government's "authority would be expressly
restricted to the regulation of the times, the places, and the manner of elections. The
qualifications of the persons who may choose or be chosen . . . are defined and fixed in
the Constitution, and are unalterable by the legislature." In The Federalist No. 52, James
Madison had written of Article I, Section 2: "To have left [the definition of the right of
suffrage] open for the occasional regulation of the Congress would have been improper . .
.." Hamilton and Madison believed that generally the state constitutions would
determine who voted; Congress, in any event, would not.

The Supreme Court's decision in Oregon v. Mitchell should be discussed here. In a
highly fractured series of opinions, five Justices voted to uphold legislation that required
States to allow eighteen-year-olds to vote in federal elections. Justice Black wrote one
opinion, Justice Douglas another, and Justice Brennan a third, in which he was joined by
Justices White and Marshall. None of those writing or joining one of these opinions
joined any of the others, and four other Justices--Harlan, Stewart, Blackmun, and Chief
Justice Burger-- dissented. The issue was superseded six months later with the ratification
of the Twenty-Sixth Amendment, which provided that "[t]he right of citizens of the
United States, who are eighteen years of age or older, to vote shall not be denied or
abridged by the United States or by any State on account of age."

Although a majority of the Justices upheld a statute that dictated who could vote in
federal elections, only one, Justice Black, relied on Article I, Section 4. The other four
Justices relied on interpretations of Congress's enforcement authority under the
Fourteenth and Fifteenth Amendments that are inconsistent with the Court's subsequent
ruling in Richardson v. Ramirez combined with City of Boerne v. Flores. Accordingly,
reliance on Article T, Section 4 lacks textual support and has been endorsed by only a
1970 opinion written by Justice Black. Oregon v. Mitchell, therefore, provides little
support today for HR. 3335.

Finally, it is not at all clear that the Framers were wrong in letting states determine
who should vote. Some states are more conservative than this bill would allow, but two
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other states are more liberal, and it is not at all clear why we should insist on a one-size-
fits-all approach. The bill complains about a lack of uniformity, but it is hard to take this
complaint seriously, when it allows nonuniformity so long as it is in the more liberal
direction (compare Sections 2(4) and 2(5) with Section 7(a)).

4. The Fourteenth and Fifteenth Amendments

If Article 1, Section 4 does not give Congress the power to trump the States' authority
to determine voting qualifications in Article 1, Section 2, then we are left with the claim
that Congress may pass H.R. 3335 under its authority to enforce the Fourteenth and
Fifteenth Amendments. The bill’s findings suggest that it might be relying in part on
these constitutional provisions as well (see, e.g., Sections 2(3), 2(8), and 2(9)).

Laws that have a mere disparate impact but no discriminatory intent do not violate the
Fourteenth and Fifteenth Amendments. The Supreme Court has so held repeatedly with
respect to the Fourteenth Amendment. A plurality has so held with respect to the
Fifteenth Amendment (see City of Mobile v. Bolden, 446 U.S. 55, 62-65 (1980)), and it is
hard to see how the standard could be different for one Reconstruction amendment than
for another. When the Supreme Court in Hunter v. Underwood considered a claim that a
State law denying the franchise to those convicted of crimes "involving moral turpitude"
was unconstitutional race discrimination, it said: "'[O]fficial action will not be held
unconstitutional solely because it results in a racially disproportionate impact. . . . Proof
of racially discriminatory intent or purpose is required to show a violation of the Equal
Protection Clause.” Accordingly, Congress cannot credibly assert its enforcement
authority if it can point to nothing but disparate impact.

Tt is true that the Supreme Court has upheld congressional bans on certain voting
practices and procedures--like literacy tests--that are not themselves discriminatory on
their face but have disproportionately excluded racial minorities from voting. But, as the
Court stressed in Boerne, these cases involved bans aimed at practices that historically
have been rooted in intentional discrimination.

H.R. 3335 does not assert that the reason States disenfranchise criminals is racial, nor
could this assertion be plausibly made. To begin with, Section 2 of the Fourteenth
Amendment itself contemplates disenfranchisement. It acknowledges that "the right to
vote" may be "abridged . . . for participation in rebellion, or other crime." Surely this is
recognition in the most relevant part of the Constitution itself that there are typically
nonracial reasons for disenfranchising criminals.

That an overwhelming number of States have passed such disenfranchisement laws
also indicates that something other than racial discrimination is indeed the motive.
Rather, as the Sentencing Project and the Human Rights Watch—vigorous supporters of
felon re-enfranchisement--acknowledge, "Disenfranchisement in the U.S. is a heritage
from ancient Greek and Roman traditions carried into Europe." In Europe, the civil
disabilities attached to conviction for a felony were severe, and "English colonists
brought these concepts with them to North America." [Footnote: See also National
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Commission on Federal Election Reform, supra, at 44-45.] Consider the following
(Source: The Sentencing Project):

(1) Only two New England States--Maine and Vermont--allow all felons to vote.
(2) Thirty States prohibit felons who are on probation from voting.
(3) Thirty-five States prohibit felons who are on parole from voting.

(4) The States that prohibit all felons from voting--whether in prison, on probation, on
parole, or having fully served their sentences--are: Alabama (for certain offenses),
Arizona (for a second felony), Delaware (certain offenses, five years), Florida (certain
offenses), Kentucky, Mississippi (certain offenses), Nebraska (2 years), Nevada (except
first-time nonviolent), Tennessee (certain offenses), Virginia, and Wyoming (certain
offenses, 5 years). This is hardly the old Confederacy; indeed, fewer than half the States
fall in that category. Or consider this: Only one state in the old Confederacy, Virginia,
disenfranchises all felons (and there the governor has frequently re-enfranchised felons).

(5) Furthermore, a majority of the States in the old Confederacy -- Texas, Arkansas,
Louisiana, North Carolina, South Carolina, and Georgia -- do allow felons to vote, so
long as they are no longer in prison, on parole, or on probation.

It is true that, between 1890 and 1910, five Southern States (Alabama, Louisiana,
Mississippi, South Carolina, and Virginia) tailored their criminal disenfranchisement
laws to increase their effect on black citizens. [Footnote: See Andrew L. Shapiro, Note,
“Challenging Criminal Disenfranchisement Laws under the Voting Rights Act: A New
Strategy,” 1032 Yale I..J. 537 (1993).] But these States have all changed their laws to
one degree or another, and in any event, the judiciary has been willing to strike such laws
down when it is shown that they were intended to discriminate on the basis of race. For
example, the Supreme Court struck down an Alabama law in Hunter v. Underwood. The
meat-ax approach of HR. 3335 is as unnecessary as it is unwise.

We can continue the historical narrative by consulting another key source for the
felon-voting proponents: an article by professors Christopher Uggen and Jeff Manza in
the American Sociological Review. 1t concedes, "Restrictions [on felon voting] were first
adopted by some states in the post-Revolutionary era, and by the eve of the Civil War
some two dozen states had statutes barring felons from voting or had felon
disenfranchisement provisions in their state constitutions." That means that over 70
percent of the states had these laws by 1861—when most blacks couldn't vote in any case
because they were still enslaved.

During the period from 1890 to 1910 when five southern states passed race-targeted
felon-disenfranchisement, a graphic in the American Sociological Review article indicates
that over 80 percent of the states in the U.S. already had felon-disenfranchisement laws.
Alexander Keyssar's book 7he Right to Vote—cited in the Uggen and Manza piece—says
that, outside the South, the disenfranchisement laws "lacked socially distinct targets and
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generally were passed in a matter-of-fact fashion." Even for the post—Civil War South,
Keyssar has more recently written, in some states “felon disfranchisement provisions
were first enacted [by] ... Republican governments that supported black voting rights.”
Thus, to quote Uggen and Manza, "In general, some type of restriction on felons' voting
rights gradually came to be adopted by almost every state, and at present 48 of the 50
states bar felons—in most cases including those on probation or parole—from voting."
[For more on the non-racist history of felon disenfranchisement in the United States —
from the Founding, up to the Civil War, after the Civil War (with the limited exceptions
noted above), including the Reconstruction Congress, on to the present day, see Roger
Clegg, George T. Conway 111 & Kenneth K. Lee, “The Bullet and the Ballot? The Case
for Felon Disenfranchisement Statutes,” 14 Journal of Gender, Social Policy & the Law
1, 5-8 (2006).]

The Supreme Court's decision in City of Boerne v. Ilores, discussing the scope of
Congress's enforcement powers for the Reconstruction amendments, declared, "There
must be a congruence and proportionality between the injury to be prevented or remedied
and the means adopted to that end." The Court concluded that Congress could not bar
State actions with a discriminatory effect on the free exercise of religion when the
underlying constitutional right was to be free from State actions with discriminatory
intent. Likewise, there is no "congruence and proportionality" between guaranteeing
people the right to vote irrespective of race and a requirement that criminals be allowed
to vote, just because there is a specific, transitory racial imbalance at this particular time
among felons.

I1. Policy Objections to Felon Re-Enfranchisement

Those who are not willing to follow the law cannot claim a right to make the law for
everyone else. And when you vote, you are indeed making the law — either directly, in a
ballot initiative or referendum, or indirectly, by choosing lawmakers.

Not everyone in the United States may vote—not children, for example, or
noncitizens, or the mentally incompetent, or criminals. We have certain minimum,
objective standards of responsibility, trustworthiness, and loyalty for those who would
participate in the sacred enterprise of self-government. And it is not unreasonable to
suppose that, in particular, those who have committed serious crimes against their fellow
citizens may be presumed to lack this responsibility, trustworthiness, and loyalty.

1t is not too much to demand that those who would make the laws for others--who
would participate in self-government--be willing to follow those laws themselves. A
ballot initiative in November 2000 removed Massachusetts from the States allowing
felons now in prison to vote (as noted above, there are now only two, Vermont and
Maine). Francis Marini, GOP leader of the state house, said, of the state's repealed
practice, "It makes no sense." Marini stated, "We incarcerate people and we take away
their right to run their own lives and leave them with the ability to influence how we run
our lives?" (Massachusetts governor Paul Cellucci decided to back the repeal after
prisoners began to organize a political action committee.)
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These are, in my view, strong arguments — and certainly strong enough to refute a
claim that Congress must intervene here to present some sort of irrational malfeasance in
the States by dictating a one-size-fits-all national policy.

The policy arguments in favor of felon voting, on the other hand, are unpersuasive.
For the balance of my testimony, 1 will address them.

“We let everyone else vote.” Again, this is simply not true. We also deny the vote to
children, noncitizens, and the mentally incompetent, because they, like felons, fail to
meet the objective, minimal standards of responsibility, trustworthiness, and loyalty we
require of those who want to participate in the government of not only themselves but
their fellow Americans.

“Once released from prison, a felon has paid his debt to society and is entitled to the
Sfull rights of citizenship.” This rationale would apply only to felons no longer in prison,
of course, and might not apply with respect to felons on parole or probation. Even for
these "former" felons, the argument is not persuasive. While serving a sentence
discharges a felon's "debt to society" in the sense that his basic right to live in society is
restored, serving a sentence does not require society to forget what he has done or bar
society from making judgments based on his past crimes.

For example, federal law prohibits felons from possessing firearms or serving on
juries, which does not seem unreasonable. Here is a more dramatic example: Most would
agree that a public school ought to be able to refuse to hire a convicted child molester,
even after he has been released from prison. In fact, there are a whole range of "civil
disabilities” for felons after prison release that apply as a result of federal and state law,
listed in a 144-page binder (plus two appendices) published by the U.S. Justice
Department's Office of the Pardon Attorney. Society is simply not required, nor should it
be required, to ignore someone's criminal record once he gets out of prison.

Finally, 1 should note that it is unlikely that those on the other side of the aisle really
take this argument seriously. If they did, then presumably they would agree that, if you
have nor paid your debt to society, then you should not be able to vote. But this is
frequently not the case. Marc Mauer, executive director of the ACLU’s Sentencing
Project, for example, believes that “people in prison should have the right to vote.”

“Disenfranchisement can be a disproportionate penally.” Common sense would
dictate that some felons be allowed to vote and others not. Some crimes are worse than
others, some felons have committed more crimes than others, and some crimes are recent
while others are long past. At one extreme, it is hard to see why a man who wrote a bad
check in 1933 and has a spotless record since then should not be entrusted with the
franchise. At the other extreme, however, it is hard to see why a man just released after
serving time for espionage and treason, and after earlier convictions for murder, rape, and
voter fraud, should be permitted to vote.
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Yes, not all crimes are equal, even among felons, and one cannot presume that all
felons are equally to be mistrusted with the ballot. But, it does not follow that therefore
all felons should be allowed to vote. Rather, it would be more prudent to distinguish
among various crimes, such as serious crimes like murder, rape, treason, and espionage
on the one hand, versus marijuana possession on the other, and between crimes recently
committed and crimes committed in the distant past; and among those who have
committed many crimes and those who have committed only one.

But this line-drawing is precisely why the matter should be left to the states, and why
it should be applied on a case-by-case basis. It will be difficult for Congress to undertake
this power--even if it had the authority to do so, which, as discussed earlier, it does not—
since, for one thing, every State has its own array of offenses. Further, these offenses are
constantly changing, so Congress would have to be constantly updating any statute it
wrote that drew distinctions among various crimes. It would also be difficult to draft a
statute that drew intelligent lines with respect to how recent a crime was and the number
of crimes committed. Accordingly, it is wiser for Congress to leave the line-drawing to
the States, where it has always been.

Finally, I should note that, even at the state level, drafting a statute that would
properly calibrate seriousness of offense, number of offenses, and how recently they
occurred is probably impossible. The better approach is a general presumption against
felons voting but with an efficacious administrative mechanism for restoring the
franchise on a case-by-case basis through an application procedure. (If those procedures
are not working well, as is sometimes complained, then those complaining should work
to improve them, rather than arguing that the solution is to let all felons vote
automatically.)

“These laws have a disproportionate racial impact.” Undoubtedly the reason that
there is heightened interest in this subject is that a disproportionate percentage of felons
are African Americans. According to the NAACP at one point, thirteen percent of
African American males (1.4 million) are prohibited from voting, a much higher
percentage than other demographic groups. The NAACP has in the past pointed to
Alabama and Florida as particularly egregious examples, where "more than 30 percent of
all African American men have lost their rights to vote forever." It blamed, in particular,
the war on drugs, arguing that between 1985 and 1993 there was a 707 percent increase
in blacks in state prison for drug offenses, compared to a mere 306 percent increase for
whites. Other traditional civil-rights groups and leaders, like Jesse Jackson, have also
supported felon re-enfranchisement.

As discussed earlier, the racial impact of these laws is irrelevant as a legal matter. It
should also be irrelevant as a matter of policy. Legislators should determine what the
qualifications or disqualifications for voting are and then let the chips fall where they
may. In 1he Souls of Black Folk, W E.B. Du Bois wrote: "Draw lines of crime, of
incompetency, of vice, as tightly and uncompromisingly as you will, for these things
must be proscribed; but a color-line not only does not accomplish this purpose, but
thwarts it."
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The fact that these statutes disproportionately disenfranchise men and young people is
not cited as a reason for changing them—as “sexist” or “ageist”—nor does it matter that
some racial or ethnic groups may be more affected than others. That criminals are
"overrepresented” in some groups and "underrepresented” in others is no reason to
change the laws. This will probably always be the case, with the groups changing with
time and with the country’s demography. If large numbers of young people, black
people, or males are committing crimes, then our efforts should be focused on solving
those problems. It is bizarre instead to increase criminals' political power.

Much has been made of the high percentage of criminals--and, thus, disenfranchised
people--in some communities. But the fact that the effects of disenfranchisement may be
concentrated in particular neighborhoods is actually an argument in the law's favor. If
these laws did not exist there would be a real danger of creating an anti-law enforcement
voting bloc in local municipal elections, for example, which is hardly in the interests of a
neighborhood's law-abiding citizens. Indeed, the people whose votes will be diluted the
most if criminals are allowed to vote will be law-abiding people in high-crime areas —
people who are themselves disproportionately poor and minority. Somehow, the liberal
civil-rights groups often forget them.

“We should welcome felons back into the community.” The bill suggests that re-
enfranchising felons is a good way to reintegrate them into society. 1 am sympathetic to
this, but it should not be done automatically, but carefully and on a case-by-case basis,
once it is shown that the felon has in fact turned over a new leaf. When that has been
shown, then holding a ceremony — rather like a naturalization ceremony — in which the
felon’s voting rights are fully restored would be moving and meaningful. But the
restoration should not be automatic, because the change of heart cannot be presumed.
Richard Freeman, of Harvard University and the National Bureau of Economic Research,
has found, “Two-thirds of released prisoners are re-arrested and one-half are
reincarcerated within 3 years of release from prison .... Rates of recidivism necessarily
rise thereafter, so that upwards of 75%-80% of released prisoners are likely to be re-
arrested within a decade of release.”

Felon re-enfranchisement sends a bad message: We do not consider criminal behavior
such a serious matter that the right to vote should be denied because of it. Alternatively,
consider that not allowing criminals to vote is one form of punishment and a method of
stigmatization that tells criminals that committing a serious crime puts them outside the
circle of responsible citizens. Being readmitted to the circle is not automatic. It is true
that a disproportionate number of African Americans are being disenfranchised for
committing serious crimes, but their victims are disproportionately black, too. Perhaps
the logical focus of an organization like the NAACP should be on discouraging the
commission of such crimes, rather than minimizing their consequences.

Conclusion

In sum, Mr. Chairman, in my opinion Congress does not have authority to pass
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this bill and, even if it did, it would be unwise to do so. Thank you again for the
opportunity to testify today.
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(2) Also recommended is John Dinan’s “The Adoption of Criminal Disenfranchisement
Provisions in the United States: Lessons from the State Constitutional Convention
Debates,” Journal of Policy History, vol. 19, No. 3, 2007, pp. 282-312 (“As for the
possibility that these provisions were designed to reduce African American voter turnout,
the extant convention debates reveal a single delegate who mentioned such a connection
(although contemporaneous evidence reveals that modifications made to several other
post-Reconstruction southem state constitutional provisions on this subject were also
motivated by racial concerns).”).

(3) Finally, the CEO website also includes the following questions-and-answers that
focus on some common arguments in favor of felon enfranchisement.

Why should felons not be allowed to vote?

Because you don’t have a right to make the laws if you aren’t willing to follow
them yourself. To participate in self-government, you must be willing to accept the rule
of law.

We don’t let everyone vote--not children, not noncitizens, not the mentally
incompetent. There are certain minimum and objective standards of trustworthiness,
loyalty, and responsibility, and those who have committed serious crimes against their
fellow citizens don’t meet those standards.

Shouldn’t some felons be allowed to vote?
Yes, and some shouldn’t. The decision to restore the right to vote should not be
made automatically. It should be made carefully, on a case-by-case basis, weighing the
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seriousness of the crime, how long ago it was committed, and whether there is a pattern
of crime.

Haven't felons paid their debt to society?

They’ve paid enough of their debt to be allowed out of prison, but that doesn’t
mean there aren’t continuing consequences. We don’t let felons possess firearms or serve
on juries, for instance. By the way, most of the groups that want felons to be able to vote
want them to be able to vote when they are still in prison, so this “paid their debt to
society” argument is a red herring.

Aren’t these laws racist?

No. They have a disproportionate impact on some racial groups, because at any
point in time there are always going be some groups that commit more crimes than
others, but that doesn’t make the laws racist-just as the fact that more crimes are
committed by men doesn’t make criminal laws sexist. The people whose voting rights
will be diluted the most if criminals are allowed to vote are the law-abiding people in
high-crime areas, who are themselves disproportionately black and Latino.

But, historically, weren 't these laws passed 1o keep African Americans from
voting?

A few southern states did so a hundred years ago, but those statutes are no longer
on the books, and they would be unconstitutional if they were. Today’s laws have their
roots in ancient Greece and Rome, came to the American colonies from England, and are
found in nearly every state in the country, where they were adopted without any racist
intent at all and have never been applied discriminatorily.

Don’t these laws keep felons from rejoining society?

Two out of three felons who are released from prison commit another crime, but it
is ridiculous to assert that the reason they do so is that they can’t vote. If a felon shows
that he or she really has turned over a new leaf and is no longer a threat to the community
but is giving something back to it, there should be a formal ceremony that restores the
right to vote to that individual. But it should not be done automatically.

Do these laws violate the Constitution and the Voting Rights Act?

No. The Supreme Court has ruled that they do not violate the Constitution, and
indeed the Constitution itself contains language approving of felon disenfranchisement.
Similarly, the history of the Voting Rights Act makes clear that it was not intended to
require letting criminals vote.
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Mr. Scort. Thank you.
Mr. Neuborne?

TESTIMONY OF BURT NEUBORNE, INEZ MILHOLLAND PRO-
FESSOR OF CIVIL LIBERTIES, NEW YORK UNIVERSITY
SCHOOL OF LAW, NEW YORK, NY

Mr. NEUBORNE. Mr. Chairman, Members of the Committee,
thank you for the opportunity to testify this afternoon.

It is a great tribute to the both scholarly and intellectual force
in this Nation that I can disagree so vehemently with Professor
Clegg over the Committee’s authority.

I don’t think there is any doubt about the Committee’s authority.
One can argue about the merits of this, and other people will do
that much better than I can. But as far as the power of Congress
to sever the last link between a history of using devices to prevent
the members of racial minorities to vote, I think is, without ques-
tion, that you have this power.

This is the last link. Literacy tests are gone. The durational resi-
dence requirements are gone. The property qualifications are gone.
The intimidation has finally been stopped. The violence has been
stopped—the last link to the racist past of the felony disenfran-
chisement laws.

Felony disenfranchisement, or disenfranchisement for conviction,
did indeed predate the Civil War. They had it in Greece. But once
the Civil War was fought, and once the 14th and 15th Amendments
were put on the books, this was an extraordinarily convenient de-
vice for racists in both the North and the South to seize upon as
a way to make sure that the newly freed slaves and the newly
freed Black Americans would be unable to vote.

And it is true that five States in 1890 began to tweak it, but the
southern States and many of the northern States in the period
from 1868 to 1890 used felony disenfranchisement laws out-
ralgeltiusly and discriminatorily in a way to discriminate against
Blacks.

Now, I noticed on the train on the way down—and I hope you
will forgive this personal aside—that this is the 45th anniversary
of my first testimony before Congress. I testified in 1965 on the
Voting Rights Act of 1965. And my topic, the task I had that day,
was to talk to Congress about its power to abolish literacy tests—
nationwide, in every State in the union, whether or not those
States were currently engaged in racial discrimination.

And I argued to the Committee then—and I argue now, because
it is the same argument—that under Section 2 of the 15th Amend-
ment, Congress possesses power to act when three things come to-
gether: one, an impediment to voting that has been historically
used to discriminate against members of racial minority; two, a
showing that that impediment continues today to have the effect of
discriminating against racial minorities; and three, the possibility
and potential that the current effect is intended, because, as we all
know, proof of intent is very, very difficult.

And the most important power this Committee possesses under
Section 2 of the 15th Amendment is the power to act prophylacti-
cally to stop techniques that have been historically used in a ra-
cially discriminatory way, that are still having racial impact, and
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where it is impossible to prove on a case-by-case basis that the in-
tent exists. The purpose of Section 2 of the 15th Amendment is to
give you the power to act prophylactically on a wholesale basis,
where litigation on a retail basis would be inappropriate and im-
possible to prove.

Now, when this issue came before the Supreme Court in Oregon
v. Mitchell—the case that Professor Clegg mentioned—all nine
members of the Supreme Court—nine-nothing, not a single dis-
sent—all nine members said that you had the power to eliminate
literacy tests in every State in the country, because of three things:
because literacy tests had been used in a discriminatory way to
prevent Black people from voting; because they were still being
used in a way that had a disproportionate impact on Black people;
and because it was impossible on a case-by-case basis to differen-
tiate when it was intentional and when it was not.

And Congress, under those circumstances under Section 2 of the
15th Amendment, has the power to exercise the enormously impor-
tant reform of saying, where there is smoke, you do not have to
prove fire every time, if it is too hard to do. And we will step in
and eliminate the practice entirely in order to sever the possibility
that it is still linked to a racially discriminatory past.

In fact, when Professor Clegg and, I assume, my colleague on my
left are going to argue to you that the Committee has no power to
do this, what they are really telling you is that the Committee had
no power to eliminate literacy tests nationwide in 1970, and that
the Supreme Court was wrong when it voted nine-nothing in Or-
egon v. Mitchell to uphold that power. Each of these devices—Ilit-
eracy tests on one hand, felony disenfranchisement on another.

First, the legislation would operate only in Federal elections,
leaving States to do what they will.

Second, they both have long and ugly histories of racially dis-
criminatory animus in their genesis and in their use after the Civil
War.

Three, they both today operate with disproportionate impact and
prevent large numbers of poor people and racial minorities from
voting.

And fourth, it is difficult and—as a litigator who spent a lifetime
doing this—virtually impossible to prove a racial animus in a so-
phisticated world where people know that they are not supposed to
admit it. And so, it becomes impossible to prove it.

But when you put those four things together, you have a pre-
scription, I believe, for congressional action. And I urge you to fol-
low that prescription.

Thank you.

[The prepared statement of Mr. Neuborne follows:]
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Introduction

Chairman Conyers, Chairman Nadler and Members of the Committee:

Good afternoon, and thank you for the opportunity to testify today in support of
H.R. 3335, the Democracy Restoration Act. This legislation would restore the right to
vote in federal elections to millions of our fellow citizens who have a criminal conviction
in their past, but who have been released from prison and have rejoined their
communities. The Brennan Center believes that it is both morally wrong and socially
self-defeating to exclude citizens who are living and working in the community from full
participation in our democracy. I am confident that the federal government possesses
ample constitutional authority to enact this legislation which will restore voting rights in
federal elections to nearly 4 million American citizens.

1 am the Inez Milholland Professor of Civil Liberties at New York University
School of Law where, among other courses, 1 have taught Constitutional Law and the
Law of Democracy since 1972. I have served as the Legal Director of the Brennan
Center for Justice at NYU since its founding in 1995. The Brennan Center is a non-
partisan public policy and legal institution honoring the memory of Justice William
Brennan, Jr. The Brennan Center focuses on fundamental issues of democracy and
justice, issues that were at the heart of Justice Brennan’s remarkable career. A singular
institution—part think tank, part public interest law firm, part advocacy group—the
Brennan Center combines scholarship, legislative and legal advocacy, and public
education to win meaningful, measurable change in the public sector on behalf of the
most vulnerable members of society.
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BRENNAN CENTER FOR JUSTICE

In addition to my work with the Brennan Center, I served on the New York City
Human Rights Commission from 1988-92, and as National Legal Director of the
American Civil Liberties Union from 1981-86. I have written numerous books and
articles on the law of democracy, and have sought to protect the right to vote and to run
for office in a fair election on many occasions in our courts. It was my honor to represent
Senators McCain and Feingold in connection with their efforts to curb the pernicious
influence of excessive campaign contributions on American democracy. [ am grateful to
my colleague at the Brennan Center, Erika Wood, for helping me to prepare for this
hearing.

Background

While the right to vote is at the core of American democracy, it has taken more
than two centuries to realize the dream of near-universal formal suffrage. In the
beginning, the vote was restricted to white men of property. Property qualifications,
including the poll tax, were gradually relaxed during the 19 century, and were
eventually declared unconstitutional in the 20" century in Harper v. Virginia Board of
Flections, and City of Pheonix v. Kolodjiewski* Federal legislation in 1965 outlawing
the poll tax in state elections’® played a major role in ending property qualifications for
voting by dramatically illustrating the pernicious effects of property-based impediments
to voting.

Racial discrimination in access to the ballot was declared illegal with the
ratification of the Fifteenth Amendment in 1870. But it took more than a century to make
the promise of the Fifteenth Amendment a reality. For more than 100 years, a
combination of lawless violence, intimidation, racist manipulation of state and local
election laws, and judicial indifference resulted in the wholesale disenfranchisement of
citizens of color. Significantly, federal legislation, particularly legislation ending literacy
tests in federal elections throughout the United States* played a major role in
enfranchising millions of poor voters, many of whom were members of racial minorities.
While gender discrimination in access to the ballot was formally ended by the ratification
of the 19" Amendment in 1520, women continue to be radically under-represented at
every level of American democracy.

Onerous state and local rules defining voter qualifications, and regulating voter
registration and the mechanics of voting, have also played a major role in denying many
Americans the right to vote. Slowly, many of the onerous formal impediments to voting
were removed. Durational residence requirements were declared unconstitutional in
Durn v. Blumstein.® The remaining formal impediments to voting were subjected to

' 383 U.S. 663 (1966).

2399 U.S. 204 (1970).

? See Voting Rights Act of 1965, 79 Stat 442. 42 U.8.C. sec. 1973h. The 24" Amendment, ratified in 1964,
had eliminated the poll tax in federal elections.

" The constitutionality of literacy tests for voting had been upheld in /.assiter v. Northampton Bd. of
Elections, 360 U.S. 45 (1959). Congress suspended (he use of literacy tests in federal elections for a [ive
vear period beginning in 1970, and made the ban pcrmanent in 1975. Congress’s authority (o ban litcracy
tests in federal clections was unanimously upheld in Oregon v. Mitchell. 400 U.S. 12 (1970).

%405 U.8. 330 (1972).
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withering strict scrutiny review by the Supreme Court beginning in Carrington v. Rash ®
and Kramer v. Union Dree School District” and fell one by one. Significantly, federal
legislation played a major role in providing for uniform and convenient voter registration
procedures in federal elections.

As a result, our democracy is more diverse, and more representative of the
American people, than ever before - although we continue to suffer from an unacceptably
low voter turnout in state and federal elections that will not be fully cured until, like most
mature democracies, we adopt universal voter registration.

After two centuries of progress, one final formal voting barrier remains. 5.3
million American citizens are not allowed to vote because of a felony conviction in their
past. As many as 4 million Americans live, work and raise families in our communities,
but because of a conviction in their past they are denied participation in the political
community, rendering them second-class citizens.® In 1974, in Richardson v. Ramirez,”
a majority of the Supreme Court misread the text of section 2 of the Fourteenth
Amendment to insulate felony disenfranchisement laws from strict scrutiny under section
1 of the Fourteenth Amendment. The Court erroneously read the phrase “rebellion or
other crime” in section 2 to limit the reach of section 1 in any case involving
disenfranchisement for “crime.”

In fact, the language of section 2, which was intended to enfranchise newly freed
slaves without the necessity of enacting the Fifteenth Amendment, was intended to apply
solely to persons barred from voting because of “rebellion or other crimes” in connection
with the Civil War *® In Huster v. Underwood,™ the Court undid a piece of the mischief
it wrought in Ramirez by outlawing felony disenfranchisement laws enacted with the
intent of disenfranchising minority voters. Although most felony disenfranchisement
statutes have their genesis in an effort to disenfranchise racial minorities, and are
therefore unconstitutional under Husnter, it is notoriously difficult to prove discriminatory
intent. As a result, felony disenfranchisement laws of one kind or another remain on the
books of 48 of the 50 states as a morally repugnant link with a racist past.

The states vary widely on if, when, and how voting rights are restored to citizens
with criminal convictions. Maine and Vermont do not withdraw the franchise because of
a criminal conviction; they refuse to turn any American citizen into a political pariah,
even during their time in prison. At the other end of the spectrum, Kentucky and Virginia

380 U.S. 89 (1965).

7395 U.S. 621 (1969).

% Erika Wood, Brennan Center for Justice, Restoring the Right to Vole 2 (2009), available al

Ritp: Svww brennancenter.orgcontent/vesource restoring the pight to_yotes, see also JEFF MaNza &
CIRISTOPIER UGGEN, LOCKED OUT: FELON DISENFRANCIIISEMENT AND AMERICAN DEMOCRACY 76
(2006).

“418 U.S. 24 (1974).

1% In many ways, (he erroneous decision in Richardson v. Ramirez is analogous { the Court’s decision in
Lassiter upholding litcracy tcsts. It took Congressional action to free millions of citizens (rom Lassifer.
The Democracy Restoration Act will likewise free millions of citizens from Ramirez.

471 U.S. 222 (1985).

(%)
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are the most intransigent, permanently disenfranchising citizens with felony convictions,
thereby exiling them from their political communities forever unless they receive
individual, discretionary, executive clemency. The rest of the states fall between the two
poles, but 35 states continue to disenfranchise people with criminal convictions even after
they have rejoined their communities, often for decades; sometimes for life. 12

As the Supreme Court noted in Hunter v. Underwood, the history of criminal
disenfranchisement laws in the United States is deeply rooted in the troubled history of
American race relations. In the late 19th century, criminal disenfranchisement laws
spread as part of a larger backlash against the adoption of the Reconstruction
Amendments — the Thirteenth, Fourteenth, and Fifteenth Amendments — which ended
slavelyhgranted equal citizenship to freed slaves, and prohibited racial discrimination in
voting,

Despite their newfound eligibility to vote, many freed slaves remained effectively
disenfranchised. Violence and intimidation were rampant. Over time, state politicians
sought to solidify their hold on power by modifying voting laws in ways that would
exclude African-Americans from the polls without overtly violating the Fourteenth and
Fifteenth Amendments." The legal barriers employed - including literacy tests,
residency requirements, grandfather clauses, and poll taxes — while race-neutral on their
face, were unquestionably infentional barriers to African-American voting."® The
reaction against the Amendments achieved its intended result: the removal of large seg-
ments of the African-American population from the democratic process for sustained
periods, in some cases for life.'®

Criminal disenfranchisement laws were at the center of the post-Reconstruction
effort to maintain white control over access to the polls. Between 1865 and 1900, 18
states adopted laws restricting the voting rights of criminal offenders. By 1900, 38 states
had some type of criminal voting restriction, most of which disenfranchised convicted
individuals until they received a pardon.’” At the same time, states expanded their
criminal codes to punish offenses that freedmen were thought most likely to commit.
Thus, a toxic combination of targeted criminalization, racist administration of the
criminal justice system, and felony disenfranchisement produced both practical re-

12 See Brennan Center for Justice, Criminal Disen/franchisement Laws Across the United Staies (2009),
hup/iwww brepnancenierorg/dy namic/subpages/download [ile 48642.pdl. Thirleen states and Lhe
District of Columbia cusrently allow pcople on probation and parole to vote: Hawaii, Illinois, Indiana,
Massachusctts, Michigan, Montana, Ncw Hampshirc, North Dakota. Ohio, Orcgon, Pennsylvania, Rhode
Island and Utah.

'3 MaNZA & UGGEN, supra nole 1, al 56-57; Angela Behrens et al., Ballof Manipulation and the “Menace
of Negro Domination”: Racial Threat and Felon Disenfranchisement in the United States, 1850-2002. 109
AM. ]. Soc. 559, 560-61 (2003); Alec C. Ewald, “Civil Death”: The Ideological Paradox of Criminal
Disenfranchisement Law in the United States, 2002 Wis. L. REv. 1045, 1087-88.

""" ALEXANDER KEYSSAR, TUE RIGUT TO VOTE; TIE CONTESTED HISTORY OF DEMOCRACY 1N TITE. UNITED
Srates 111 (2000); Ewald. supra note 3, at 1087.

B KEvSsAR, supra note 5, at 111-12; Behrens et al., supra note 3, al 563; Ewald, supra note 3, at 1087.

16 Behrens ct al., supra note 3, al 560; Ewald, supra note 3, al 1087,

U Mavza & UGGEN, supra note 1, at 55, 238-39 thl. A2.1 (A typo in the toxt indicates 28 statcs, but the
table correctly lists 38).
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enslavement, and the legally mandated loss of voting rights, usually for life, effectively
suppressing the political power of African-Americans for decades.

Criminal disenfranchisement laws continue to have a lingering, often intended,
racial effect today. Nationwide, 13 percent of African-American men have lost the right
fo vote, a rate that is seven times the national average.” In eight states, more than 15
percent of African Americans cannot vote due to a felony conviction, and three of those
states disenfranchise more than 20 percent of the African-American voting-age
population.”

In fact, in January, 2010, the United States Court of Appeals for the Ninth Circuit
ruled in Farrakhan v. Gregoire, that Washington State's criminal disenfranchisement law
violated Section 2 of the Voting Rights Act.*! The Ninth Circuit found that racial
discrimination in the state's criminal justice system had interacted with the state’s felony
disenfranchisement law, resulting in the denial of the right to vote on account of race.”
The Ninth Circuit found that plaintiffs presented “compelling” evidence that “in the total
population of potential ‘felons,” . . . minorities are more likely than Whites to be
searched, arrested, detained, and ultimately prosecuted. . . . If those decision points are
infected with racial bias, resulting in some people becoming felons not just because they
have committed a crime, but because of their race, then that felon status cannot, under
section 2 of the VRA, disqualify felons from voting.”

Commendably, there has been significant activity in state legislatures restoring
the right to vote to citizens who have rejoined their communities after release from
prison. In the past decade, 21 states have either restored the right to vote or eased the
restoration process.”* Nevertheless, millions of Americans with a criminal conviction in

¥ These tactics were not confined to the South. They were employed in northern states as well, perhaps
most notably in New York. Starting m the 18" century, New York’s crimiinal disfranchisement provisions
were part of a coucerted eflort (o exclude African Americans [rom participaling in the political process.
See Erika Wood & Liz Budnitz, Brennan Cenlter [or Justice, Jim Crow in New York (2009) available at
hitpy/fverw brcanancenter org/eontent/resource/jimerowny.  As African Amcericans gained freedom with
the gradual end of slavery. New York’s voting qualifications — including criminal disfranchisement laws —
became increasingly restrictive. A careful reading of New York’s constitutional history reveals that at the
very time that the Fourteenth and Fifteenth Amendments forced New York to remove its nefarious property
requiremnents [or Aflrican-American volers, (he slale changed its law from allowing lo requiring (he
disfranchisement of (hose convicled of “infamous crimes.” /d. The eflects of (his policy continue:
currently, 80% of thosc disfranchised under New York law arc black or Latino. Jd.

™ Wood, supra note 1, at 8.

' MaNza & UGGEN, supra note 1, at p. 251-53, tbl A3.4. Note that this data was gathered in 2004, The
cight states are: Alabama, Arizona, Delaware, Florida, Kentucky, Virginia, Washington. and Wyoming.
Arizona, Kentucky, and Wyoming disenfranchisc 1nore than 20 percent of the African-American voling-
age population

590 F.3d 989, 1016 (9th Cir. 2010).

! See Ryan S. King, The Sentencing Project, Expanding the Vote, State Felony Disenfranchisement
Reform, 1997-2008 (Scpt. 2008), available ai

hitp/fvww seatencingproject.org/doc/publications/fd_statediscafranchiscment.pdt.: see also Fair Release
and Reentry Act of 2009, 2009 N.J. Laws ch. 329 (to be codificd as amending Pub. L. 1969, ¢h.22 and
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their past continue to be denied the right to vote. Often, disenfranchisement results from
inadequate legal provisions. But often it results from confusion and misinformation about
the existing state law. The confusion and misinformation resulting from the patchwork of
state laws calls out for an easily administrable uniform federal standard. *

1 urge Congress to pass the Democracy Restoration Act, which resonates with the
sentiments of Americans across the country.”® By providing a uniform national standard
to restore voting rights to persons who have been released from prison and have rejoined
their communities, the Act will achieve widely supported democratic reform in practice,
as well as theory; and will finally sever, once and for all, a disturbing link with our
country’s troubled racial history.

Congressional Authority

There is a long and honorable history of Congressional legislation protecting and
defining the right to vote, especially in federal elections. Piecemeal Congressional
legislation®” ripened into the landmark Voting Rights Act of 1965 (re-authorized in
2006), followed by the National Voter Registration Act in 1993, and the Help America
Vote Act in 2002. These important pieces of Congressional legislation were each passed
with strong bipartisan support. Each has played a vital role in assuring that all Americans
have a voice and a vote in our democracy. The Democracy Restoration Act is another
critical step in this effort.

1. The Election Clause: Congress’s Inherent Authority to Regulate Federal Elections

Congress has constitutional power to enact the Democracy Restoration Act under
the Election Clause of Article 1, section 4, which provides that “[t]he Times, Places and
Manner of holding Elections for Senators and Representatives, shall be prescribed in each
State by the Legislature thereof; but the Congress may at any time by Law make or alter
such Regulations, except as the Places of chusing Senators.” The phrase “times, places
and manner of holding elections for Senators and Representatives™ has been read broadly
by the Supreme Court to include Congressional authority to: (1) regulate presidential

supplementing Titles 30 and 52); 2009 Wash. Ch. 325 (codified as amended in Wastt. Rrv. CODE §
29A.08.520 (2009), § 9.92.066 (2009), § 9.94A.637 (2009), § 10.64.140 (2009), § 9.94A 885 (2009), and §
9.96.050(2009)).

% Research indicates (hat there is widespread confusion amnong election olficials about state’s voter
cligibility laws and registration procedurcs for people with criminal convictions. See Erika Wood and
Rachel Bloom, De FFacto Disenfranchisement (2008), available at
httpy//Avww.brennancenter.org/content/resource/de facto disenfranchiscinent/ For example, In Colorado,
half ol local election ofTicials erroneously believed that people on probation are ineligible to vote, when in
fact they are cligible. 7d. In Tennessce, 63% of local clection officials were unaware ol the types of
offcnses and other criteria for which people could be permancntly disfranchised under statc law. Jd.

* A 2002 telephone survey of 1000 Americans found that substantial majosities (64% and 62%.
respeclively) supported allowing people on probation and parole to vote. Jeff Manza, Clem Brooks &
Christopher Uggen, P’ublic Attinudes Toward Felon Disenfranchisement in the {nited States, 68 Puis. Op.
Q. 275, 280-82 (2004).

# Congress’s first exercisc of power under the Fifteenth Amnendment occurred in 1957, with the
cstablishment of the United States Civil Rights Commission. Since 1957, Congress has sought to protect
the franchisc in virtually cvery scssion.
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elections, as well as elections to Congress; and (2) to broaden eligibility for voting in
federal elections. ™

More than thirty years ago, the Supreme Court upheld Congress’s power to lower
the voting age in federal elections from 21 to 18 in the landmark case of Oregon v.
Mitchell™ In doing so, at least five members of the Court recognized Congress’s
“ultimate supervisory power” over federal elections, including broadening the
qualifications for voting, especially when the challenged practice had been used to
disenfranchise members of racial minorities.™ Although a majority of the Justices in
Mitchell did not coalesce around a single theory — some based their opinion on the
Election Clause, others on Congress’s enforcement powers under the Reconstruction
Amendments — the full Court has not viewed this disagreement over theory as
undercutting Mitchell’ s holding in practice about the existence of Congressional power to
eliminate barriers to voting in federal elections.™

In addition to upholding Congress’s power to lower the voting age from 21 to 18
in federal elections, the Supreme Court in Mitchell unanimously upheld Congress’s 1970
legislation suspending literacy tests in federal elections, even in those areas not tainted
with a history of racial discrimination in voting. > Indeed, in 1978, when David Souter,
as Attorney General of New Hampshire, argued that New Hampshire was not obliged to
comply with the Congressional statute, his argument was rejected by the courts, and
summarily dismissed by Solicitor General Robert Bork. The Supreme Court declined to
hear the case.”

Finally, eight members of the Court in Mitchell upheld Congress’s power to
outlaw durational residence requirements and to set standards for absentee balloting in
federal elections.**

Despite such powertul legislative and judicial precedent supporting Congressional
power, opponents of this legislation may argue that Congress lacks power to directly set
qualifications for voters in federal elections under the Qualifications Clauses of Article I
and the Seventeenth Amendment, which provide that the qualifications of voters in
congressional elections must be the same as the qualifications for voters in elections to

% See, e.g., Kusper v. Pontikes, 414 U.S. 51, 57 n.11 (1973); Oregon v. Mitchell, 400 U.S. 112, 121. 124
(1970).

400 U.S. 112 (1970).

* Justice Black delivered the opinion of the Court in Oregon v. Mitchef. His separate opinion recognizes
Congressional power under the Election Clause to lower (he voling age in [ederal elections from 21 (o 18.
¥ See Kusper, 414 U.S. al 57.

#400U.S. at 118, The litcracy test at issuc in Oregon v. Mitchell was imposcd by Arizona. All ninc
Justices agreed that Congress’s enforcement power under the Fifteenth Amendment authorized legislation
sweeping away a practice that had been historically associated with preventing black Americans from
voting., without the necessity of a finding that it was currently being imposed in a discriminatory manner.
Id.

3 TINSELY E. YARBROU GH, DAVID HACKETT SOUTER: TRADITIONAL REPUBLICAN ON THE REHNQUIST
CoURT (Oxford University Press 2005) 31-32, nn. 80-82.

400 U.S. at 118, 150, 237, 286.
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the most populous branch of the state legislature. Such an argument would ignore clear
Supreme Court precedent construing the scope of the Qualifications Clauses.

As the Supreme Court’s 1986 decision in Tashjian v. Republican Party,® makes
clear, the Qualifications Clause of Article I, which the Seventeenth Amendment adopted
verbatim, was not intended to limit congressional power, or to require that qualifications
for voting in federal elections be the same as those for voting in state elections. Instead,
as the Court explained, “[flar from being a device to limit federal suffrage, the
Qualifications Clauses was intended by the Framers to prevent the mischief which would
arise if state voters found themselves disqualified from participation in federal
elections »* The Court concluded that the fundamental purpose of the Qualifications
Clauses is satisfied if all those qualified to vote in state elections are also qualified to vote
in federal elections. Because the Democracy Restoration Act expands rather than limits
the group of qualified voters in federal elections, it does not run afoul of the
Qualifications Clauses.

11. Congress’s Enforcement Powers under the Fourteenth and Fifteenth Amendments

Several members of the Court in Oregon v. Mitchell upheld Congress’s power to
Tower the voting age from 21 to 18 in federal elections under the enforcement clauses of
the Fourteenth and Fifteenth Amendments, thereby providing an additional basis for
Congressional authority to pass the Democracy Restoration Act. Section 5 of the
Fourteenth Amendment and Section 2 of the Fifteenth Amendment both grant Congress
the power to enforce the Amendments “by appropriate legislation.” The Supreme Court
has described this enforcement power as “a broad power indeed” — one that gives
Congress a “wide berth” to devise appropriate remedial and preventative measures for
unconstitutional actions.”” More than a decade ago, in Cify of Boerne v. Flores, the
Supreme Court established a test for determining whether legislation falls within
Congress’s Fourteenth Amendment enforcement powers: the legislation must exhibit “a
congruence and proportionality between the injury to be prevented or remedied and the
means adopted to that end.”**

The first part of this analysis requires identifying the constitutional right that
Congress seeks to enforce™ In order for Congress to properly utilize its enforcement
powers, its legislation must be clearly remedial in nature — that is, aimed at remedying
past constitutional violations — rather than expanding constitutional rights. The second
part of the test determines whether the legislation is “an appropriate response” to a
“history and pattern of unequal treatment.”*

479 U.S. 208 (1986)

* id. at 229.

3 Tennessee v. Lane, 541 U.S. 509, 518, 520 (2004).
* City of Boerne v. Flores, 521 U.S. 507, 520 (1997).
* Lane, 541U S. at 520.

T d,
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Rather than serving as a rigid doctrinal test, the Court’s analysis has functioned as
a sliding scale. Congress’s enforcement authority is at its most expansive, and
“congruence and proportionality” is most likely to exist, when Congress legislates to
remove the lingering effects of historic government discrimination based on a suspect
classification,”" especially when the discrimination affects the enjoyment of fundamental
rghts.* Because the Democracy Restoration Act protects the right to vote, arguably the
most fundamental constitutional right, and attempts to remedy past and present racial
discrimination by government officials, it clearly meets this standard.

Whatever the scope of the Fourteenth Amendment’s enforcement clause, when
acting pursuant to the Fifteenth Amendment, Congress’s enforcement powers are at their
apogee because such legislation involves both the fundamental right to vote, and the
suspect category of race. Indeed, the Court has “compared Congress’s Fifteenth
Amendment enforcement power to its broad authority under the Necessary and Proper
Clause.”™ Legislation enforcing the Fifteenth Amendment is afforded deferential review
by the courts because it necessarily protects against racial discrimination and deprivations
of the fundamental right to vote. ™

While the Supreme Court has, on occasion, found that Congress has exceeded its
Fourteenth Amendment powers either because the discrimination was purely private, or
too attenuated in nature, those concerns are not present in legislation designed to combat
the lingering effects of government-imposed racial discrimination in voting. In Boerrne,
the Court found that Congress had exceeded its enforcement powers in passing the
Religious Freedom Restoration Act, which prohibited both federal and state governments
from “substantially burdening” a person’s free exercise of religion in the absence of a
compelling state interest, concluding that the law “attempted a substantive change in
constitutional protections.”* The Boerne Court rejected an attempt by Congress to “say
what the law is,” which is the clear province of the courts.*

! See e.g., Nevada Dep't of Human Res. v. Hibbs, 538 U.S. 721, 736 (2003).

2 See 1.ane, 541 U S, at 523,

® Lopez v. Monterey County, 525 U.S. 266, 294 (U.S. 1999) (citing City of Rome v. United States, 446 U.S.
156, 175 (1980); South Carolina v. Katzenbach, 383 U.S. 301, 326 (1966)).

H See Johnson v. California, 543 U.S. 499, 505 (2005); Harper v. Va. Bd. of Elections, 383 U.S. 663,670
(1966). Indeed. just last year the Supreme Court, inan 8 to 1 decision. declined to rule that the pre-
clcarancc provision of the Voting Rights Act was an unconstitutional cxcreisc of congressional authority
under the Fifteenth Amendment. See AAMUDNO v. Holder, 129 S, Ct. 2504, 557 U. S, _ (2009).
521U, at 532.

" Boerne, 521 U.S. at 537 (citing Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)). Other cascs have
similarly been skeptical of Congressional action to combat discrimination unrclated to racial classifications
or fundamental rights. See, e.g. Board of Trustees of the Univ. of Alabama v. Garrett, 531 U.S. 356, 373
(2001) (concluding that Congress could not enforce the Americans with Disabilities Act against state
govermments, and explaining that the “ADA’s constitutional shortcomings are apparent when the Act is
compared to Congress’ ellorts in (he Voling Rights Act”); Kimel v. Florida Bd. of Regents, 528 U.S. 62
(2000) (finding that Congress did not have the power Lo cnforec the Age Discrimination in Employment
Act agamst statc governments and pointing to protection of voting rights as a valid usc of congressional
cnforcement powcrs).
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The Democracy Restoration Act does not seek to overrule a past Supreme Court
precedent. Rather, it is intended to remedy a “history and pattern of unequal
treatment,”* recognized by the Court in Hunter v. Underwood, resulting from centuries
of discriminatory criminal disenfranchisement laws. There is ample evidence in the
historical record that racial discrimination was a substantial motivating factor in the
adoption of many, probably most, and possibly all, criminal disenfranchisement laws, and
that laws which appear racially neutral on their face have been implemented and enforced
in a discriminatory manner* TIndeed, in Hunter, the Supreme Court explicitly
recognized that the roots of many criminal disenfranchisement laws lie in an effort to
deny the ballot to members of racial minorities. Since proving racially discriminatory
motive is painfully difficult, prophylactic Congressional enforcement legislation aimed at
combating the current residue of past (and present) racism is clearly authorized. That is
precisely what Congress did in 1970 when it banned literacy tests in federal elections.

Opponents of the legislation may argue that Section 2 of the Fourteenth
Amendment limits Congress’s enforcement authority. That section provides, “when the
right to vote at any election for the choice of electors . . . is denied to any of the male
inhabitants of such State . . . or in any way abridged, excepr for participation in rebellion,
or other crime . . . " (emphasis added). Relying on this language, the Supreme Court
rejected a nonracial equal protection challenge to California’s felony disenfranchisement
law in Richardson v. Ramirez.* But the findings section of the Democracy Restoration
Act makes clear that the legislation is intended to remedy past and current racial
discrimination in the voting system. Therefore, reliance on Richardson would be
misguided. In Hunter v. Underwood, the Court clarified that Section 2 of the Fourteenth
Amendment does not limit the Equal Protection Clause’s prohibition on criminal
disenfranchisement laws that deny voting rights on account of race.™ The Court stated:
“[Wle are confident that § 2 was not designed to permit the purposeful racial
discrimination attending the enactment and operation of [felony disenfranchisement laws]
which otherwise violate § 1 of the Fourteenth Amendment.””'

Even if section 2 was found to somehow limit Congress’s power under the
Fourteenth Amendment, the Fifteenth Amendment’s broad ban on race discrimination in
voting clearly carries no such exception. The language and legislative history of the
Fifteenth Amendment reveal that it does not replicate or incorporate Section 2, but
replaces it with a ban on any disenfranchisement based on race. A few years after the

TLane, 541 U.S. at 520. After the Civil War and cnactmeut of the Fiftcenth Amendmoeut, numerous
southerm statcs adopted criminal disenfranchiscment provisions, along with litcracy tests and poll taxcs, to
exclude newly enfranclnsed African Ainerican voters. Criminal disenfranchisement provisions today
continue Lo have a substantially greater impact on minorilies, especially African American men. This
disparatc clfcet is particularly dramatic in states with laws that pecomanently disen(ranchisc criminal
offcnders. In some states, it is cstimated that 30 percent of Black men are currently discnfranchised. For
more information see Erika Wood. Restoring the Right to Vote (2009), available at

hitp/Avww . brennancenter.org/content/resource/restoring the right to_vote/

W Cf Hibbs, 538 U.S. at 731-32 (finding evidence that state medical leave laws discriminated on the basis
of gender both intentionally and in the way in which (hey were applied ).

P 418 U.S. 24 (1974).

‘1 Iunter v. Underwood, 471 U.S. 222, 233(1985)

id

10
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Fifteenth Amendment was ratified, the Supreme Court explained that the Amendment
“invested citizens . . . with a new constitutional right which is within the protecting power
of Congress. The right is exemption from discrimination of the elective franchise on
account of race, color, or previous condition of servitude.” %

1I. The Supremacy Clause Supersedes Conflicting State Laws

A state policy in conflict with the Democracy Restoration Act would
unquestionably be preempted by contrary Congressional legislation under the Supremacy
Clause. In those few situations where the Democracy Restoration Act would conflict
with a state constitution, the constitutional provisions would likewise be preempted by
the operation of the Supremacy Clause of Article VI of the Constitution, which provides:

This Constitution, and the laws of the United States which shall be made

in pursuance thereof; and all treaties made, or which shall be made, under
the authority of the United States, shall be the supreme law of the land; and
the judges in every state shall be bound thereby, anything in the Constitution
or laws of any State to the contrary notwithstanding **

The nationwide suspension of literacy tests serves as an important analogue. In
Oregon v. Mifchell, the Supreme Court was called to rule on the constitutionality of the
1970 Amendments to the Voting Rights Act imposing a nationwide the ban on literacy
tests. The Justices concluded unanimously that the literacy test suspension was lawfully
enacted pursuant to Congress’s enforcement authority under either or both of the
Fourteenth or Fifteenth Amendments, and that state statutes in conflict with the federal
statute, such as the Arizona literacy statute at issue in the case, would be superseded
under the Supremacy Clause. ™

Conclusion

The Elections Clause, combined with Congress’s broad powers over federal
elections, and Congress’s enforcement powers under the Fourteenth and Fifteenth
Amendments, provide ample constitutional authority to pass the Democracy Restoration
Act.

Thank you for the opportunity to testify today. I am happy to answer any
questions you may have.

* United Statesv. Reese, 92 U.S. 214, 218 (1875).
*U.S. Const. art. VI. cl. 2.
* Gregon, 400 U.S. at 132,

11

Mr. Scott. Thank you.
Mr. von Spakovsky?
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Mr. vON SPAKOVSKY. Thank you, Mr. Chairman, for the invita-
tion to testify today.

I am Hans von Spakovsky of the Heritage Foundation.

Various consequences attach to a criminal felony conviction.
First, there are prison or jail sentences. Second, there may be fines,
court costs, restitution and possible probation and parole require-
ments. Finally, there are various disabilities such as the inability
to own a gun, to work as a police officer, to serve in certain elected
offices, or to serve on a jury.

Time in prison is not, and has never been, the only way a felon
pays his debt for breaking the law and endangering his fellow citi-
zens and the public.

I have to say with all due respect to Professor Neuborne, I pulled
out my copy of the Constitution. He must be looking at a different
version of 1t than I have, because this bill is an unconstitutional
intrusion into the rights of the States. Congress does not have the
power to do this.

Professor Neuborne keeps talking about literacy tests, and that
we would say that Congress did not have the power to do anything
about that. That, of course, is wrong. The 15th Amendment made
discriminating on the basis of race illegal. Literacy tests were used
for that purpose. So, obviously, with the Voting Rights Act, which
was passed under the power of the 15th Amendment, Congress had
the power to do that.

But the 14th Amendment specifically states that States may
abridge the right to vote because of rebellion or other crime. And
as it was said in the, I think, Ramirez case, which looked at a felon
disenfranchisement law in California, Congress cannot be seen to—
the Founders and the passers of that amendment could not be seen
to be taking away with one section of the 14th Amendment what
they are granting the States specifically with the other.

As has been said, criminals lose their right to vote, not because
of their race, but because of their conscious actions. There is no
power in Article I for Congress to do anything that is contrary to
this provision in the 14th Amendment.

Section 2 of Article I and the 17th Amendment provide that vot-
ers for Members of Congress shall have the same qualifications as
voters for members of State legislatures. This explicitly places in
the hands of the States the ability to determine the qualifications
of voters.

Congress is given the authority to alter the times, places and
manner of elections for Congress. But the qualification of a felon
to vote cannot be remotely compared to a regulation governing the
time, place or manner of an election.

And I would point out that in the ACORN v. Edgar case, which
upheld the National Voter Registration Act, the court specifically
said that the reason that those provisions regarding voter registra-
tion were within the power of Congress was because voter registra-
tion is within the manner of holding an election. And in fact, the
court said that, if the law had been designed to make it impossible
for the State of Illinois to enforce its voter qualifications, that
would have been an entirely different case.
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There are also sound public policy reasons why this should not
be done. The loss of civil rights is part of the sanction that our soci-
ety has determined should be applied to criminals. States are enti-
tled to ensure that those who injure or murder their fellow citizens,
who steal, or who damage our democracy by committing crimes,
have paid their debt to society, and even more importantly, have
shown that they can be trusted to exercise all the rights of full citi-
zenship.

This bill would force States to immediately restore the right of
convicted felons the moment they are out of prison, even if they are
on parole in a halfway house, or have not paid restitution or fine.

While most States automatically restore this right when felons
have completed their sentences, other States have a more individ-
ualized procedure. Virginia, for example, has set up an application
process that allows an individual review.

A felon cannot apply until he has been released from supervised
probation for 3 or 5 years, depending upon the crime. This is per-
fectly reasonable, given that a majority of felons were re-arrested
and re-incarcerated within a short time after they were released
from prison.

The felon also has to show he has paid all of the court costs, fines
and restitution. This bill would completely override this process at
the expense of victims who are still owed restitution, and grant re-
lief on a wholesale basis without considering whether someone is
really entitled to restoration of those rights.

The findings claim that this legislation will “reintegrate offend-
ers into free society, helping to enhance public safety.” And it also
says that felon voting laws serve no compelling State interest.

If that is correct, then why does this legislation not also restore
the other civil rights a convicted criminal may lose, such as the
right to public employment?

Federal law also prohibits felons from owning a gun. If public
safety will be enhanced by providing felons with the ability to vote,
Why? doesn’t this bill amend Federal law to allow them to own a
gun?

A%;e we to believe they can be trusted to vote, but not to own a
gun?

Are we to believe that a convicted child molester can be trusted
to vote, but not to be a teacher in a public school? Are we to believe
a convicted drug dealer can be trusted to vote, but not to be a po-
lice officer?

Won’t that help integrate such criminals back into society, as
claimed by the bill?

The supporters of this bill apparently trust felons enough to re-
quire the automatic restoration of their right to vote. But they do
not trust them enough to automatically restore the right to own a
gun, or to restore all of the other civil rights that are taken away
when they are convicted of murder, robbery, rape or bribery.

The American people and their State representatives make these
decisions. The Constitution specifically gives them that right. If
Congress wants to change it, you have to do it through a constitu-
tional amendment.

Thank you.

[The prepared statement of Mr. von Spakovsky follows:]
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Testimony of Hans A. von Spakovsky

Thank you for the invitation to testify before the Subcommittee on the subject of
felons and the rights of states to prevent convicted criminals from voting.

I am Hans A. von Spakovsky, a Senior Legal Fellow and Manager of the Civil
Justice Reform Initiative in the Center for Legal and Judicial Studies at the Heritage
Foundation (www.heritage.org). I was a Commissioner on the Federal Election
Commission for two years and, of particular relevance to the subject of this hearing, I am
a former career Counsel to the Assistant Attorney General for Civil Rights at the U.S.
Department of Justice. I am also a former member of the Board of Advisors of the U.S.
Election Assistance Commission as well as the Registration and Election Board of Fulton
County, Georgia. I currently serve on the Electoral Board of Fairfax County, Virginia,
and on the Virginia Advisory Board to the U.S. Commission on Civil Rights. All of the
views and opinions I express in my testimony are my own and should not be construed as
representing any official position of the Heritage Foundation or any other organization.

Various consequences attach to a criminal felony conviction. First, there may be
(and usually are) prison or jail sentences. Second, there are other direct penalties such as
fines, court costs, restitution, and possible probation and parole requirements. Finally,
there are various disabilities such as the inability to own a gun, to work as a police
officer, to serve in certain elected offices or to serve on a jury. In short, the initial time in
prison is not, and has never been, the only way a felon pays his debt to society for
breaking the law and endangering his fellow citizens and the public.

H.R. 3335 represents an unconstitutional intrusion into the rights of the states.
Congress simply does not have the constitutional authority to force states to restore the
voting rights of convicted felons. There are also good public policy reasons why this
should not be done. While some states automatically restore the right to vote after a felon
has completed all of the terms of his sentence, others require individual applications.
States are entitled to make their own decisions on this issue. That includes implementing
procedures that ensure that those who break the law to injure or murder their fellow
citizens, to steal, or to damage our democracy by committing election crimes or engaging
in public corruption like bribery, have paid their debt to society and, even more
importantly, have shown that they can be trusted to exercise all of the rights of full
citizenship.

H.R. 3335 states that the right of an individual to vote in any federal election
cannot “be denied or abridged because that individual has been convicted of a criminal
offense unless such individual is serving a felony sentence in a correctional institution or
facility at the time of the election.” The definition of “correctional institution or facility”
contained in the bill does not include “any residential community treatment center (or
similar public or private facility).”
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Thus, H.R. 3335 would force all states to immediately restore the ability to vote to
convicted felons the moment they are out of prison — even if they are simply out on
parole, are in a half-way house or have not completed other requirements of their
sentence such as paying restitution to the victims of their crimes or fines and civil
penalties imposed on them. In other words, states would be forced to allow criminals to
vote before they have even completed the primary terms imposed on them as a
punishment by their fellow citizens through our justice system. So at least some
individuals who have shown no compunction whatsoever about breaking the law will be
given the ability to help make the law.

However, Section 2 of the Fourteenth Amendment specifically provides that
states may abridge the right to vote of citizens “for participation in rebellion, or other
crime.” The Fourteenth Amendment simply recognized a process that goes back to
ancient Greece and Rome. The claim that state laws that take away the right of felons to
vote are all rooted in racial discrimination is simply historically inaccurate — even prior to
the Civil War when many black Americans were slaves and could not vote, a majority of
states took away the rights of voters who were convicted of crimes.

1t is true that some Southern states tried to use these laws during Reconstruction
and afterward to disenfranchise blacks, but those laws have all been changed and
amended. The case cannot be made today that such laws are in any way applied in a
discriminatory fashion. When they have been, they have been struck down, as the
Supreme Court did to Alabama’s law in Hunter v. Underwood, 471 U.S. 222 (1985),
However, that case involved Alabama’s 1901 Constitution that disenfranchised persons
convicted not just of felonies, but of misdemeanors “involving moral turpitude,” a catch
all that was used by state officials specifically to target black Alabamians.

Even the “Findings” in this bill do not claim that felon voting laws are
administered in a racially discriminatory fashion; only that they have a “disparate impact
because of the higher incarceration rate of certain minorities. In the Hunter case,
however, the Supreme Court specifically noted that “[p]roof of racially discriminatory
intent is required to show a violation of the Equal Protection Clause.” No such showing
of intentional discrimination can be made with regard to such state laws today and they
cannot be held unconstitutional even if they have a “racially disproportionate impact.”
Criminals lose their right to vote because of their own conscious actions in violating the
law, not because of their race.

2

It should be kept in mind that the Fourteenth Amendment, like the Fifteenth
Amendment, was one of the key post-Civil War amendments sponsored and passed by
Republicans, the party of Abraham Lincoln and abolition, to help secure the rights of
black Americans, including their right to vote. Those same members of Congress
deliberately and intentionally protected the right of states to withhold the right to vote
from those citizens convicted of serious crimes against their fellow citizens.

Under our Constitution, if Congress is not acting pursuant to a specific grant of
power in Article I, it is acting unconstitutionally. The federal government does not have
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the inherent power to do whatever it wants — we have a government of limited and
enumerated powers, See U.S. v. Lopez, 514 U.S. 549 (1995). There simply is no
authority in Article I for Congress to force states to allow felons to vote, particularly in
light of the language of the Fourteenth Amendment.

In fact, Section 2 of Article I says that voters for members of the House of
Representatives “shall have the Qualifications requisite for Electors of the most
numerous Branch of the State Legislature.” The Seventeenth Amendment provides the
same state qualification for voters for members of the Senate. In other words, the
qualifications or eligibility requirements that states apply to their residents voting for
state legislators must be applied to those same residents voting for members of Congress,
which explicitly places in the hands of the states the ability to determine those
qualifications.

This is confirmed by James Madison and Alexander Hamilton in The Federalist
Papers, Nos. 52 and 60. James Madison states, for example, in Federalist No. 52, that to
have left such qualifications open to “the regulation of the Congress™ would be improper.
States also disqualify children, noncitizens, and the mentally incompetent. States cannot
limit voting qualifications based on race or sex because of the explicit prohibitions of the
Fifteenth and Nineteenth Amendment — but in contrast, the Fourteenth Amendment
specifically allows them to limit those qualifications based on criminal convictions.

Congress is given the authority in Section 4 of Article I to alter the “Times, Places
and Manner of holding Elections for Senators and Representatives” but that power does
not extend to the “qualifications” of voters. The qualification of a felon to vote cannot
even remotely be compared to a regulation governing the time, place or manner of an
election.

Congress has even less authority when it comes to presidential elections. Article
I1, Section 1, provides that states “shall appoint, in such Manner as the Legislature
thereof may direct,” the electors of the Electoral College. Congress can only determine
“the Time of chusing the Electors, and the Day on which they shall give their Votes.”
Thus, Congress clearly has no authority under these provisions to tell the states that they
must allow felons to vote in presidential (or congressional) elections.

The Equal Protection Doctrine of Section 1 of the Fourteenth Amendment also
provides Congress with no auihority on this issue. The “Findings” in H.R. 3335 state that
“equal protection for Americans to vote in Federal elections™ require a uniform federal
rule for felons. However, the Supreme Court threw out an equal protection challenge to
California’s felon disenfranchisement law in 1974, concluding that “those who framed
and adopted the Fourteenth Amendment could not have intended to prohibit outright in
§1 of that Amendment that which was expressly exempted from the lesser sanction of
reduced representation imposed by §2 of the Amendment.” Richardson v. Ramirez, 418

U.S. 24, 43 (1974).
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Finally, Oregon v. Mitchell, 400 U.S. 112 (1970), in which the Supreme Court
upheld a federal statute changing the voting age from 21 to 18 just prior to the ratification
of the Twenty-Sixth Amendment and the elimination of residency requirements for
federal elections also provides no basis for believing that Congress has any constitutional
authority for H.R. 3335. The opinion in Mitchell was a fractured decision, in which eight
Justices rejected the argument that Congress had the authority under Article 1 to make
such changes — only Justice Black thought Congress had that inherent authority. Four of
the justices based their opinion on the age change on the enforcement clause of the
Fourteenth Amendment.

The residency requirement was thrown out based on the Privileges or Immunities
Clause of the Fourteenth Amendment because it infringed on an individual’s national
right as a citizen to travel. While such a residency requirement would discriminate
against individuals living in the same state by allowing older residents to vote while
preventing newer residents from voting, a disparity in felon voting laws does not
discriminate among voters in the same state.

Because the Fourteenth Amendment gives states the right to bar felons from
voting, there is no equal protection violation because some states have different rules for
when felons recover their right to vote (two states even allow felons to vote while they
are in prison). As in the Richardson case, it cannot be argued that the Privileges or
Immunities Clause in Section | can take away from the states a right specifically granted
them in Section 2.

Finally, as the Eleventh Circuit said in Johnson v. Florida, 405 F.3d 1214 (2005),
when it concluded that Section 2 of the Voting Rights Act did not apply to Florida’s
voting rules for felons, any contrary view would raise “serious constitutional problems
because such an interpretation allows a congressional statute to override the text of the
Constitution [in the Fourteenth Amendment).” Johnsor at 1229 (“Congress has
expressed its intent to exclude felon disenfranchisement provisions from Voting Rights
Act scrutiny.” Id. at 1234).

Even if Congress had the constitutional authority to pass this legislation, which it
does not, there are sound public policy reasons why it should not. The loss of civil rights
is part of the sanction that our society has determined should be applied to criminals.
Many black communities unfortunately suffer from high rates of crime, yet this bill
would have a pernicious effect on ihe ability of law-abiding citizens to reduce crime in
their own communities. These laws are overwhelmingly supported by the public, a clear
sign that they do not want their ability to influence the decisions made by elected officials
on controlling crime diluted by convicted felons or individuals on parole.

While some states automatically restore the rights of felons when they have
completed their sentences, other states have more individualized procedures. Virginia,
for example, has set up an application process for felons to apply for the restoration of
their civil rights, including the right to vote. Virginia’s process allows for an
individualized review in which the state can determine whether a felon has fully paid his
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debt to society and changed his ways. He cannot apply for restoration until he has been
released from supervised probation for three years for nonviolent crimes or five years for
violent, drug, or election-related crimes. That is perfectly reasonable and common-sense
— particularly since a large majority of felons are rearrested and re-incarcerated within a
short time after they are released from prison.

In Virginia, the felon must also show that he has paid all court costs, fines, and
restitution to their victims. This proposed bill would completely ignore and override this
process, particularly at the expense of victims who are still owed restitution, and grant
relief on a wholesale basis, without considering whether someone is really entitled to
restoration of his rights.

Finally, what is particularly odd about this proposed legislation is the fact that it is
limited only to restoring the ability of convicted criminals to vote. The findings in
Section 2 of H.R. 3335 state that this legislation will reintegrate “offenders into free
society, helping to enhance public safety.” The findings also say felon
disenfranchisement laws serve “no compelling State interest” for felons “who are living
and working in the community.” If that is correct, than why does this legislation not
propose to restore all of the other civil rights that a convicted criminal loses in many
states?

If convicted criminals can now be trusted to exercise the right to vote, as the
legislation concludes, and if restoring that ability will help integrate such criminals back
into society, than why are their rights to public employment not restored? Many states
prohibit felons from working as police officers or school teachers — if they can be trusted
with the right to vote, why do the sponsors of this legislation not trust them to work as
teachers in our public schools?

State and federal laws also prohibit felons from owning a gun (see e.g., 18 U.S.C.
§ 922(g)). If public safety will be enhanced by providing felons with the ability to vote
as the legislation claims, why does this bill not also amend federal law to allow them to
once again own a gun? Are we to believe that they can be trusted to vote but not to own
ahandgun? Are we to believe that the sponsors of this legislation think that a convicted
child molester can be trusted to vote but cannot be trusted to be a teacher in a public
school? Are we to believe a convicted drug dealer can be trusted to vote but cannot be
trusted to be a police officer? Or is the true motivation here based more on the fact that
their vote is imporiant 0 winning close eieciions?

The problem with the supporters’ narrow focus is obvious. The sponsors
apparently trust felons enough to require the automatic restoration of their right to vote,
but don’t trust them enough to automatically restore their right to own a gun or all of their
other civil rights that were taken away when they were convicted of murder or robbery or
rape or bribery.

The American people and their freely-elected state representatives must make
their own decisions in their own states on when felons should have their civil rights
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restored, including the right to vote. The Constitution specifically gives that authority to
the states and any legislation passed by Congress taking away that power is
unconstitutional and bad public policy.
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Mr. ScorT. Thank you.
Mr. Wicklund?

TESTIMONY OF CARL WICKLUND, EXECUTIVE DIRECTOR,
AMERICAN PROBATION AND PAROLE ASSOCIATION, LEX-
INGTON, KY

Mr. WICKLUND. Good afternoon, Chairman, Members of the Com-
mittee. I appreciate the opportunity to testify today in support of
H.R. 3335.

I am not a constitutional scholar, but I do think that this legisla-
tion will restore the right to vote in Federal elections to nearly four
million of our fellow citizens who have a criminal conviction in
their past, but who are out of prison and living in the community.

Because I believe that voting plays in integral role in a success-
ful reentry of people coming out of prison, I urge you to pass the
Democracy Restoration Act.

I happen to live in Kentucky, one of the last two States in the
country to permanently disenfranchise everyone with a felony con-
viction unless they receive individual, discretionary, executive
clemency. This archaic law disenfranchises over 180,000 Kentuck-
ians, more than a quarter of whom are African American.

I have been the executive director of the American Probation and
Parole Association since 1996, and I have over 37 years of experi-
ence in the corrections and human services field, including serving
as the director of probation and parole for the county community
corrections department and have developed and managed several
community-based and private sector programs for offenders and at-
risk youth in Minnesota.

Among the many other professional associations I sit on, the FBI
Criminal Justice Information Services Advisory Policy Board and
the National Governors Association Intergovernmental Justice
Working Group. I have been awarded the Florida Association of
Community Corrections Lifetime Achievement Award, the Congres-
sional Crime Victims’ Rights Caucus Allied Professional Award and
the Justice Leadership Award.

APPA, or the American Probation and Parole Association, rep-
resents over 35,000 individuals in the field of probation, parole and
community corrections. We have members in every State, as well
as a number of different countries. APPA members supervise more
than five million adults across the United States.

Our vision is to have a fair, just and safe society where commu-
nity partnerships restore hope by creating a balance of prevention,
intervention and advocacy. Restoring the right to vote—the most
basic of all rights—to people who are living and working in the
community is central to this core mission.

For this reason, APPA has been part of national efforts to restore
voting rights to people with criminal convictions. In 2007, we
passed a resolution calling for the restoration of voting rights. I
currently sit on the Brennan Center for Justice Law Enforcement
and Criminal Justice Advisory Council, comprised of police chiefs,
corrections officials and prosecutors who have come together to
support voting rights restoration.

Our members have encouraged voting rights legislation in a
number of States, including Kentucky, Maryland, Minnesota, New
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York, Washington and Wisconsin. We believe that civic participa-
tion is integral to successful rehabilitation and reintegration.

One of the core missions of parole and probation supervision is
to support successful transition from prison to the community.
Civic participation is an integral part of this transition, because it
helps transform one’s identity from deviant to law-abiding citizen.

For this reason, the Democracy Restoration Act is indispensible;
it is an indispensible part of the reentry process.

The combination of the sheer number of people being released
from prison every day and the revolving door created by staggering
recidivism rates have forced those who work in community super-
vision to look carefully at the process of reentry and find innovative
ways to ease this reintegration, with the ultimate goal of pre-
venting future crime and protecting public safety.

Civic participation and successful rehabilitation are intuitively
linked. One of the greatest challenges facing those who are coming
out of prison or jail is the transition from focus on one’s self as an
individual that is central to the incarceration experience, to a focus
on one’s self as a member of community that is the reality of life
in our democratic society.

Civic participation has also been linked to reducing recidivism.
One study tracking the relationship between voting and recidivism
found that former offenders who voted were half as likely to be ar-
rested than those who did not. This study reaffirms that a package
of pro-social behaviors that are linked to desistance from crime and
participatory life.

There are four generally accepted purposes of criminal penalties:
prevention against committing new crimes, deterrence, retribution
and rehabilitation. Losing the right to vote does not address any
of those.

And we are not alone in our support for restoring the voting
rights. Other national criminal justice and law enforcement agen-
cies, including the National Black Police Association and the Asso-
ciation of Paroling Authorities International, have passed resolu-
tions in favor of voting rights restoration.

Even the current director of the Office of National Drug Control
Policy wrote, when he was chief of police in Seattle, “voting is an
important way to connect people to their communities.—We want
those who leave prison to become productive and law-abiding citi-
zens. Voting puts them on that path.”

I thank you for the opportunity to present today.

[The prepared statement of Mr. Wicklund follows:]
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and serve on the FBI Criminal Justive Information Services Advisory Policy Board and the.
National Goveinors Association Tntetgovernmerital Justice Working Group, ameny others, 1
have been awarded the Florida Association-of Community Cofrections Lifetithe Achievement
Award, the tivst 11,8 Cofigecss Crime Victims' Rights Caucus Allied Professional Award and the
Justive Leidership Avand from Family Justice.

The-APPA represents over 35,000 individuals in the figld of probation, parole and comnumity
eorrcctions. 'We have members in every state, as well as atfiliate meimbers i Poland, New:
Zoslurid, Adstialia, Canada, and the Buropean Organization for Probatian.” APPA members
supervise tmore than S million adultsacrass the United States.

At the American Probation and Parole Asseciation, we work to build a-fair, justand safe saciely
where conmunity partnerships create a balancerof prevention, iitérvention and advocacy. We
seek to create 3 system of conumunity justice where & full varige of sanctions and services
protects piblic safsty by insuring humane, effective, and individualized senterives for ofgnders,
and sappost and protection tor crime vietims:

Restoring the right to yote to people who are living and working inthe comniinity is
central to this coremission. Vot thisreason, the-American Probation and Parale
Asgoeidtion has been part of thie nitional effoits to restare voting vghtsto people with
oriminal eonvictions, In 2007, we passed a resolution calling tor the resteration of voting
tights to peeple under supervision as well as.those who have served their sentences.® 1
currently sit on the Brennan Center for Justice Law Enforceiment & Criminal Justice
Advisory Couneil, comiprised of police chiefs, corrections officers and prosecutors; the
main purppse of the. Couneil is to advocate tor voting rights restoration at both the federal
and state level.® We have joined dozens of other Jaw enforcement and oriminal justice
professionals and organizations in signing a leiter supporting the Democracy Restoration
Act ford APPA-merbers have encouraged voting rightslegislation in a number of
states, inclhnding Kentueky, Marvland, Miiinesota, New York, Washington and
Wisconsin,

We support the ieminceacy Restoration Act because we believe thai elvie participation is integral
to suceesstl rehabilitaiion and reintegration,

Successtul réhabilitation and réintegration

One of the core missions.of patole and probation supervision is to support the successtul
transition from prison:and jail to'the community. Civic participation is an intogral part of this
transition because it helpstransform. one’s identity from deviant to law-abiding citizen. For this
reason, the Densocricy Restoriition Act is an fudispensable part of the teentry pricess, Thebill's

“.4 falt listof APPA affitiates {s available:at intp:iwww apia:iet.orpfeseb/docs/a PEA od/ALE
¥ See Aiciicin Probation snd Parols-Association, Resolatien, Restotation of Veting [ghts X
Taptiheww alipienetore/eively Dynaiiicpige.aspx Tife=APPA & webcode=IR: Resalution&wis kev=30803612-
Sl gHoa-HeRb- 1L 1380,
“Fis read more about the Bronmid Ceniter Lo
fitlpyi Ao b arefeon! ‘pagesdtaw_enfore

reerént & Criniinal Tostiee Advisory Couneil, visit
i lustice advisary_cotingl,
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requiremnent that probation and parole officers provide nformation about voting tights and assist
with voter registintion is-also necessary. These tésponsibilities would net create an vixdue
burden et probation and parole offices —indedd, they are central to our mission,

‘The United Stales is the world™s leader in mcaxcexatlon, withi 2.1 mmillion people currently in our
prisews — a 500% increase over the past thirty vears.” Each year, aver 600,000 people leave
prison. Approximately two ovt.of every thiee people reléased from prison in the United Statés
are.ve-anested. within three years of their release.® The combination of the sheer number-of
peaple beitig relensed. from prison every day, and the “revolving door™ ereated by these
stagpering recidivisni rates have forced 4l of us in the community supervision field to look
caretully at the process of reentry -~ the transition from prison-to community —and find
innovative ways to ease this réintegration with the ultimate goal of preventing future crinig and
prafecting public safety.

The APPA believes that Tull civie participation and success(ul rehabilitalion are infuitively
linked; Une of the greatest challenges facing those who are coming out oF prison or jail i ihe
transition from a fosus on.one’s self as an individiialthat is contral torthe incarccration
expetiences, ta a focus on one’s self as a member-of & community that is the reality of Hifo iy aur
democratic saciéty. While haviug stiong family supportand stuble etnploymient are critical (o a
person’s-guceessful transformation from prisonerta citizen, research has determined thai one’s
identity as.a 1eﬂp(msﬂ)lc eifizen ~ including volunteer work, cammumiy invelvement qrd voting

= plays & vital-role.? Pusther, having the tight fo vore and learning how to excrotss that Hght
sends a message that these individuals wre welcamed back as integral und valuable members ol
their home. conimunities.

Clivieparticipation has alsa been linked to reducing recidivism. While measuring a divcct causal
hationship between voling rights and eriminal bebavior is: difficult; one study tracking the
reldtionship between voting and recidivisn found “consistent-differences between voters and
non=voters in rates of subscquent atrests, incarceration, and selfreported crimiinal bekayior. '
In fact, the study found that former offenders who voted were haif as likely to be re-aricsted than
those who did ot The study reaffirms that voling is parl of « package of pro-social belavior
that iy limked to desistance from erime: Someone who hasa slake in the comwmunity, who sees
himsetf or licrsclf as a member of that comimumity, fs less likely to-offerd that commnunity,

Disentranchisement serves ho Jegitimute law enforceinent purgose

7 THE PEW, CENTER ON THE STATES, ONFTN 31 THE L.ONG KEACH.OF AMERICAN CORRECTIONS (Mar, 2003,
aveilable at Ditplwvow. pewe orgfrepol detail aspx?id=49382; see oiso MARGC MAUER, RACE TO
INCARCERATE 1 (2006),

*RE-ENTRY POLIEY COUNCIL; CHARTING THE SARE & SUCCESSFUL RETURH OF PRISONERS TO THE COMMUNITY 3
20033, bl nf hitge sy resnbrypolicy.ore/publicai ions/ 1694 file,

s Christy A, Visher & Jeremy Travis, Transition froim Prison io.C ity: Ui ing Tndividuad Patinvays,
29 ANN..REV. S0C..89, 97 (2003),

1 Chwistapher Uggen & Jeft Manen, Voting and Subsequent Crinie amd Avrests Evidonce From u Commitinity
Sm»w!m 36 CoLun. Ilum. RTs. LOREY, 193, 213 (2004).

! Jui e 208, The survey. was based on Jm)gﬁudmal survey date from . genernf sample peoplewith felony
convictions in'St. Paul, Minnesota of the effects of voting parficipation uponsalf:reported criins and arrest inthe
years 1997 to 2000.
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Morcover, thereis ne-credible evidence showing that eontinuing to disenfranchise people who
have tejoined the community serves any legitiate law enforcerent purpose.

Crifmina! justive-experis typically point (o four aecepted purposesof criminal penalties;
prevention against committing new erimes; deterrence; retribution and rehabilitation, 2 I have
already explained that denying the tight fo vote hinders, rather thatt Tosters, siicéessful
tehiabilitation. And ihdeed, disenfranchising individuals after release ffony prison furthers none
of these goals:

Prevention

The prevention, of in¢apacitation, rationale for puitishment i§ thiata perseil who Has cominirted a
crime is likely to do-so again and that punishment is therefore necessary to prevent him from
breaking the law again, Typleally this punishmiesit fakes the form of physically incarcerating the
inclividual. :\s apphed ta-disenfranchisement schemes; however, the prevention justificalion is
unpersuasiv * States ave hard pressed to identifv evidence that people with felony convictions
are prone to commit offences affecting the integrity of elections, and there is no evidenca that
people on probationand parole have a higher propensity for vater find in the states where they
are entitled fo vote.'

Deterrence

Similarly, there is no basis for conchuding that continuing to. disenfranchise people who have
rejoined the commutiity deters them froim commiiting riew crimes, Deterténce flows from the
other penal consequences of'a felony convigtion, namely a term of incarceration and significant
fines, It is unlikely that a person who is not dissuaded by the prospect of & prison sentetice will
be deterred by the threat of losing his vight fo vote."

Retiibution

The law cafuorecmont community and socicty at lavge now recophize-that a punishment can bie
mioally justified as vefribution only if it is proportionate in severity amd duration to-the.crime in
question. Blanket disenfranchisement for everyone with o febony conviction is unjustifiably
broad. At the saine time, the severity of disenfranchisement is undeniable.” Laws mandsiing
the denial of voting rights 16 a person convicted of a felony destroy that citizen”s most direct
form of participation in the ceniral process of self-government and rander him invisible to
clected bffvials, The weakness of the vetrbulion juslificalion is-especially poighant for those
whe may have a reduced sentence, are under court or community. supervision, or may have
already served their criminal seniences and are-sceking to reintegrate fato socicty, To dony them

2 See Howard Itzhowitz & Lanren Dldal; Note; Restoring Hie Be-Offender’s Right to Vole: Backgriund aridd
Deve/apmem.v, t oAb, Clumg: L, REV: 721, 730-731 (1973),
¥ Ser Pamela 8, Kavlan, Convietions and Doubis: Reteibution,. e entation, and the Debae Over Felor
Disenfiunchisement, 56 STAN, L.REV. 1147, 1187 (2004} (Noting that *. .incavceration s the paradigmatic
incapacitating punishment: It prevents an offender from committing {mose) erimes-duving ite daration. But
disenfranchi oot i et s ex-offender fEour conmpiiiing fatuse erimingl vfitnses, exeept peships;
ﬁom committing aivexttaordinarily navcow. subset of vating-related erimes such as vote-sgliing™.

Aee itzhowite & Oldak, suped note 12, at 738-739,

Kmi:‘m, saprynote 13; at 1166,

" 1d. 2t 1168,




65

thie most basie of vights - the right o vote -is to disrepard the:assessment of the sentenciig
Justize orjury and the correeiions ollickals who, after review of each individual’s cireunstance,
deemed them it 1o reenter-society.

Broid Suppertin the Law Enforcément & Criminal Justics Field

The APPA is not alone in its support for restoring the right to vote:. Other national criminal
justice and law entorcement agencies; including the National Black Police Association and the
Assgciation-of Paroling Autharities International, have passed resolutious in favor of restering
voting ights to people living in the conmmity.””

And many in-the law enforcement field have spoken out i faver of testoring veting rights. One
Kenueky prosecutor supporfing change fo our state’s archaic disenfranchisement laws wrote,
“voting shows.a conunitieit to the future of the comnmnity.”® Similarly, Providence Police
Chief Dean Lsserman, writing in support of Rhode Itand's 2006 suceessful refetendum
restoring, voting ¥ights, explained, “denying the vote to people who comypleted their prison
sentence distupts the re~enfry process-amnd weakens the long-term prospects for sustaiuable

ehabilitation.”® And Gil Kerlikowske, now the Director of fhe Office of Nattenal Drug Control
Policy, wrote when he was Chiel'of Police in Seattle, “voting is an important way to-connsef
people to their communities, which in furn hélps them avoid going back.to ciime. . .. We want
those wha leave Prison fo bevone productive and taw-abiding citizens, Voting puts-them on that
path,

el

Conglusion

| wige youto pass the Democracy Restoration Act becatise it promotes successhi] rehabilitation
of farmerly incatcerated peaple, preventing further erime and making our neighborhoods safer.
Thawk yiu foe the epportunily to testify today. Tam happy to-answer youi questions.

VS Wational Black Polive Agsociation, Resolitivn of Restaring Vating Righty {20083
htticfewi bre tevor/magels/ Deniocacy/MBP A% 20rssalution,pdf;, A iation of Paraling Authorities
Infénsiliondt, Resoliion on Bestoring Vofing Rights RU08), hitptw wyeapbiinl ore/endai: resolulions. vobing html,
R, Divid Stengle, Let's Simplify: the Process for Disenfiaiehised Voters, CENT, Kot NEWS-3,, Jan.28, 2007,
availihle af hpil v bie o paget-iDeniocracy/Stenpal 20 Kentcky %2 00p%20ed752 01 42807 j5df,
2 Dowi Bssefmpn & H, Dhillip Wesl, Yes on Question 2 — Freed Felons Showld Have a Foice, PROVIDENCE 1., Sepl.
25,2006 a4,
# Gil Kerlikowsko & Johi Lovick, Resiore Fotirig Rights 1n Ex-Felons, SEATTLEPOST - INTELLIGENCER, Tel 12,

ild pLConyeRinian/329506_votinerights {3.hanil Torinore information. on law
siifrcement support 2 the vight to-vole, see Biika Wood, Resroring the Rightfa Fote 9-1 1{2009) aird.
gy brednancenterorreantent/iagasdaye_enforepient wrimingl  histice advisory coubeil,

Mr. Scort. Thank you.

We have been joined by the Chairman of the full Committee, Mr.
Conyers, the gentleman from North Carolina, Mr. Watt, and the
gentlelady from California, Ms. Chu.

Mr. Sancho?

TESTIMONY OF ION SANCHO, SUPERVISOR OF ELECTIONS
LEON COUNTY, TALLAHASSEE, FL

Mr. SANCHO. Thank you very much, Mr. Chair, honorable Mem-
bers of the Committee. My name is Ion Sancho, and I have been
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an election official in the State of Florida for, now, 21 years. And
I can tell you that Florida is probably the poster child for the dra-
matic case for reform that we need in this Nation.

Of the five million Americans that are estimated to be barred
from voting as a result of committing crimes, almost one out of five
of these people reside today in the State of Florida. And the genesis
of our current statute did begin following the American Civil War
with the Constitution of 1868, the first evidence of a bar to felon
voting in our history.

No one here can forget the Florida election of 2000, perhaps the
most infamous election in our country’s history. While most Ameri-
cans can recall problems with butterfly ballots or pregnant chad,
less well-known, but of more significance, is the role played by the
flawed felons list distributed to the 67 Florida supervisors of elec-
tions in the spring of 2000 by Florida state officials.

Pursuant to a consent decree entered into with the NAACP, and
then-Florida Secretary of State Kathryn Harris, in 2002, 20,000
legal Florida voters were required to be added back to our rolls, be-
cause these were the numbers that the State admitted had been il-
legally identified as felons, and thus, not allowed to vote on Novem-
ber 7, 2000, in a contest that was decided by a mere 537 votes.

Again, in 2004, we were given flawed lists, which fortunately,
this time, the media sued to gain access. And once the flaws were
known, Governor Jeb Bush was forced to withdraw those lists for
our use to declare citizens as ineligible.

Even as I am talking to you now, Florida’s current efforts to re-
form the process of civil rights restoration is not working. Repub-
lican Governor Charlie Crist and the Florida cabinet, based upon
the need for fundamental fairness in our process, initiated reforms
in 2007, allowing for the restoration of voting rights for all non-vio-
lent offenders.

The Florida legislature, when told that 42 new employees would
have to be dealt with to deal with the work load necessary, not
only did not provide the 42 workers, they cut the clemency board’s
existing work staff. And today, the backlog is between 1 to 3 years
for individuals that the State has said should be brought back into
the process of voting, and they cannot, because of the partisan in-
terference at the Florida legislative level.

It is time we adopted national and rational standards for Federal
elections and to stop the partisan game playing which has become
the hallmark of American politics today—not just in Florida, but
across the Nation.

And I can tell you that in my tenure as an election administrator
in Florida, nothing has helped our voting process more than the
two major pieces of Federal legislation that this Congress enacted:
the National Voter Registration Act of 1993, which finally estab-
lished voter registration procedures fairly across our State; and the
Help America Vote Act, which established properly the statewide
databases which we now can properly identify and process voters
in a fair and opportune manner.

But even today, even though we have what I consider one of the
best databases in the country in terms of voter registration, costing
$23 million, which was completely funded through Federal dollars,
and an ongoing cost of $2.5 million a year to operate, there is one
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central flaw in the State design of that database. No supervisor of
elections can look up and identify which Florida citizens have been
given the right to have their voting rights restored.

And in a study that was released last March by the Florida
ACLU, numerous Florida election officials could not properly iden-
tify what Florida’s current votes were—what the law for individ-
uals seeking to vote were. An individual who was turned away
from registering to vote in Hillsborough County had to come to
Leon County, where that individual was properly registered and
placed back on the rolls where they should have been.

Again, the constitutional arguments here that the manner of an
election does not include the right and how one may register or
cast a ballot, I think is a specious argument. The same argument
was used against the National Voter Registration Act of 1993. In
fact, you can determine what is right and what proper manner in-
dividuals may vote in Federal elections.

And it is time we ended the partisan process that is all too often
appurtenant to this process, and have a rational standard, so that
all election officials all across the country, and all citizens who
want to participate in this process do not have to come up to me,
as citizens do when I am in the outside in my community and seek-
ing to register individuals. And I see the look in people’s eyes who
want to register to vote, but they cannot. They cannot register to
vote, and I can see that. And they are ashamed.

They wear the scarlet letter on their forehead that Congressman
Cohen talked about. And there is nothing I can do to assist them,
because that is the process in Florida, and I am charged with car-
rying out those rules.

But I think we do need reform. I think that our association has
been on record for, in our own State, for adopting a procedure
much as this congressional act. As soon as an individual has served
his time, that individual should be allowed to register and vote.

And in conclusion I would like to cite Republican Governor Char-
lie Crist, who in trying to convince the Florida Cabinet—which he
successfully did—that we needed to make reforms, wrote, justice
cries out for us to do what is right. Dignity, justice, honor. And at
what point do the punished have the right to do a simple chance
to come back to society?

Those whose lives we discuss today have served a sentence, as
they should have. But what right do we here have to add to that
sentence?

Thank you very much.

[The prepared statement of Mr. Sancho follows:]



68

PREPARED STATEMENT OF ION SANCHO

Testimony of Leon County, Florida,
Supervisor of Elections Ion Sancho

Presented on March 16, 2010 to
The United States House of Representatwes

The Subcommittee on the Constitution, Civil
Rights and Civil Liberties,

Committee On The Judiciary



69

Honorable members of the Subcommittee on the Constitution, Civil Rights and Civil
Liberties, thank you for inviting me to present this testimony today. Ihave been the
Supervisor of Elections for Leon County Florida for over twenty one years, and during
that time the issue of felon disenfranchisement has been one of the most consistent and
problematic issues plaguing Florida’s electoral landscape.

Florida probably provides perhaps the most dramatic case for reform of all the states in
our nation. It’s has been estimated that as many as 5 million American citizens are
barred from voting as a result of committing crimes, and of these persons, almost one in
five are Floridians.

The genesis of our current statutes began following the American Civil War, with the
Florida Constitution of 1868, when state officials officially began their formal efforts to
frustrate Federal intervention into its segregated saciety, and unfortunately, it continues
to mars our recent political history.

‘Who can forget the Florida election of 2000, perhaps the most infamous election in our
country’s history. While most Americans can recall problems with “butterfly ballots” or
“pregnant chad”, less well known, but of more significance, is the role played by flawed
“felon lists”, distributed to the 67 Florida supervisors’ of glections in the spring of 2000
by state election officials. According to the data provided to the Florida supervisors of
elections in 2002, pursuant to the consent decree entered into with the NAACP and then
Florida Secretary of State Kathyrn Harris, approximately.20,000 legal Florida voters
were barred from casting ballots in that presidential election., a contest decided by a mere
537 votes.

Tn 2004, state clection officials barred Florida’s Supervisor of Elections’ from using that
iteration of the “felon lists” lo remove ineligible voters, when the media disclosed that list
contained severe inaccuracies, ;

Even as I’'m talking to you now, Florida’s current efforts to reform the process of civil
rights restoration for voting is not working. Governor Charlie Crist and the Florida
Cabinet, based upon the need for fundamental fairmess in Elorida’s restoration of civil
rights process, instituted reforms in 2007 allowing for the restoration of voting rights for
all non-violent offenders. Failure by the Florida Legislature to fund the needed positions,
42 in the 2008 budget (instead of providing these workers - their existing staff was
actually reduced), means that today there is as long as a three year wait in processing the
paperwork of individuals who were pardoned in 2007, and an additional 20,000 were
added to the waiting list this year alone.

It’s time we adopted a rational and national standard for federal elections, and to end the
confusing process has plagued election officials for decades, not just in Florida, but
across the country.
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In conclusion I must tell you that in my tenure as an election administrator in Florida,
nothing has modemized our voting process more than the two major pieces of federal
legislation, the National Voter Registration Act of 1993, .and the Help American vote Act
0f 2002 . We need the United States Congress to step up to the plate now, as it has
previously done. and allow the reintegration of these citizens to our national electoral
system in a fair and straightforward manner. That’s why I support this legislation today.
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Mr. ScotT. Thank you.
Mr. Idarraga?

TESTIMONY OF ANDRES IDARRAGA, CENTRAL FALLS, RI

Mr. IDARRAGA. Chairman Conyers, Chairman Scott, Representa-
tives Chu, Watt and Members of this honorable Committee, thank
130701111 for this opportunity to testify at this hearing in support of this

ill.

My name is Andres Idarraga, and I am here to discuss the mer-
its of this bill from an extremely personal perspective, for myself
and for the communities I grew up in and worked.

Almost 6 years ago, I was released from prison after serving 6%
years. Like most other newly released persons, my priorities were
securing housing and employment. I also dearly wanted to get an
education.

Voting was neither at the top nor near the top of my list at that
time. However, it was something I thought about very much.

Half-way through my prison term, I discovered the prison li-
brary, and ironically, it was there where I discovered what being
a citizen of this great country means.

When I grew up, neither of my parents had formal education. My
father did not make it past elementary school in his native country.
My mother did not get an education, either.

I had very few reference points of what getting an education
meant. And it was in that library where a small group of prisoners
would discuss various topics ranging from economics, law, lit-
erature, math, philosophy, where I finally found what it meant to
be a citizen.

The latter was mainly due to two great, influential books. One
was the autobiography of Nelson Mandela, and the other was a bi-
ography of Thurgood Marshall. Both men understood the self-cor-
recting mechanisms and the deep humanity of their societies. For
them, there were no enemies, only potential allies, for both men
understood that we all had to live with the results that society cre-
ates together.

Today, we have created a society that excludes some five million
people from the ballot. This exclusion is at the end of a complicated
chain that often begins with poverty and a lack of education, in-
volves the criminal justice system and penal institutions, and often
ends in isolation, bitterness and disfranchisement.

I have personally travelled this complicated chain from beginning
to end, like I stated.

After serving 6% years in prison, during that time I realized
what I had thrown away and became determined to turn things
around for myself, my family and my community. After I was re-
leased, I attended the University of Rhode Island, graduated from
Brown University, and am now in my second year at Yale Law
School.

My education and my experiences provide me with the founda-
tion to believe, like my role models, that our constitutional laws
call for correcting the injustice of felon disfranchisement.

In summer of 2004, shortly after my release, I approached my
parole officer about voting. She answered that she was not sure
whether I could or not, because I was a convicted felon. Her re-
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sponse is emblematic of our national patchwork of laws on this
issue, which create confusion, even for those who should know
what the answer is.

Therefore, I had to find out for myself.

At that time, I was living with an aunt, had a job, was a month
away from beginning my freshman year at the university. I felt ex-
tremely fortunate. During my time in prison, I worked relentlessly
to prepare myself for my second chance, and my efforts were begin-
ning to pay off. Now that I had taken care of my most pressing con-
cerns, I could begin thinking about larger issues.

One of those larger issues was, what was my role as a citizen
who had been recently released from prison, and who aspired to
make a difference in the lives of similarly situated men and
women? At least, I thought, I should be able to exercise the funda-
mental role the citizen plays in our society, which is voting.

Ironically, I have also talked to many individuals who have gone
for the citizenship test. And one of the questions it states is, it
says, what is the most important right you get upon becoming a
U.S. citizen? And the answer is, voting.

My question to my parole officer at the time was the first step
in the direction to vote. However, I later learned that I was barred
from voting due to my felon conviction. I was disappointed and per-
plexed.

Later, I soon joined the Rhode Island Right to Vote coalition that
was working to change laws on this issue. In my home State of
Rhode Island, which was referenced, there was—there is parts of
the State where close to 25 percent of young men are disfranchised.
About 10 to 15 percent are Latinos. And while it does dispropor-
tionately affect minorities, in the aggregate, it is still our felon
White citizens who are mostly affected by these laws.

Denying the formerly incarcerated the right to vote serves no
purpose as far as I can see. On the front end, disfranchisement
does not function as an effective deterrent to crime, nor does it fur-
ther any compelling government interest in public safety upon re-
lease. In fact, the opposite is true.

Studies have shown that voting by those who have been arrested
is associated with lower rates of recidivism.

In November 2006, my fellow Rhode Islanders were the first in
the Nation to go to the polls and approve a ballot referendum to
restore voter rights to people as soon as they were released from
prison.

After this ballot was approved, I recall going in to vote for the
very first time, and driving my 8-year-old nephew to the voting
booth with me. We engaged in a back-and-forth conversation of
who was I voting for, and why. And he was extremely interested.

And I was able to impart in him for the very first time the model
and behaviors that I try to impart on my community, and which
I did not grow up in. I hope that he takes the lesson to heart.

This year, I founded a group that organizes law students to teach
constitutional law in local high schools. And the beginning of the
year, we asked students what their conception of the law is. For
most of them, they viewed the law negatively. They see it as a
blunt instrument with little give.
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I believe, and I have come to view the law very different. I see
its redemptive qualities. And I hope to impart that in those com-
munities.

During my travels, I have received many e-mails, many letters
from people that have been affected, thanking me, and telling me
about the first time they went to vote, because of some of our ef-
forts. This bill will further citizenship and the rule of law in com-
munities that sorely need it.

I only hope that those communities become as actively engaged
in our society as my fellow classmates at Yale Law School are.

Thank you for this opportunity.

[The prepared statement of Mr. Idarraga follows:]
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Chairman Nadler, Ranking Member Sensenbrenner, and Members of House Judiciary

Committee’s Subcommittee on the Constitution, Civil Rights and Civil Liberties:

Thank you for the opportunity to testify at this hearing in support of HR. 3335, the

“Democracy Restoration Act of 2009.” My name is Andres ldarraga, and [ am pleased to join

you today to discuss why gaining the right to vote was important to me. I have organized my

testimony into three sections:

1.

[9%

The first section provides this committee with my personal background. As a person
impacted by felon disfranchisement laws, | would like this committee to understand why
and how I have come to view voting as a fundamental democratic act with great
resonance and symbolic meaning.

The second section describes the impact these laws and the repeal of these laws has had
on the communities where | grew up and worked.

In the last section, I discuss how the passage of this bill will promote citizenship among
impacted citizens, further the goals of rehabilitation, and legitimize our constitutional

structure in areas where the law is often viewed negatively.

Personal Background

Almost six years ago, I was released from prison after serving six and a half years. Like

most other newly released persons, my priorities were securing housing and employment. 1also

dearly wanted to get an education. Voting was neither at the top, nor near the top, of my list but

was something I did think about.
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Halfway through my prison term, 1 discovered the prison library. There, I fell in with a
small group of prisoners who would read, discuss, and debate many issues across various
disciplines. Economics, Law, Literature, Math, Politics, and Philosophy were all treated with
vigor. Those prison seminars planted the seed for the pursuit of my education and, ironically,
my current thoughts about citizenship.

The latter was mainly due to two of the most influential books I read—the autobiography
of Nelson Mandela and a biography of Thurgood Marshall. Both men understood the self-
correcting mechanisms and the deep humanity of their societies. For them there were no
enemies, only potential allies, for all had to live with the results that society created together.
Today, we have created a society that excludes some five million people from the ballot. This
exclusion is at the end of a complicated chain that often begins with poverty and a lack of
education, involves the criminal justice system and penal institutions, and often ends in isolation,
bitterness and disfranchisement.

I have personally traveled this complicated chain, from beginning to end. While always a
good student, as a teenager I allowed negative influences to prevail. For too many reasons to
mention, during high school [ did not— and at the time could not—envision myself going to
college. Instead, T became involved in some of the worst aspects of where I grew up. I became
involved in drug dealing, and, at 20, I was sent to prison as a result. I would spend the next six
years and four months incarcerated. While incarcerated, I realized what I had thrown away and
became determined to turn things around for myself, for my family, and for my community.
After I was released, I attended the University of Rhode Island, graduated from Brown

University, and am now attending Yale Law School.
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My education and my experiences provide me with the foundation to believe, like my
role models, that our Constitution and laws call for correcting the injustice of felon
disfranchisement.

In late summer 2004, shortly after my release from prison, I asked my parole officer it I
could vote. She answered that she was not sure. Her response is emblematic of our national
patchwork of laws on the issue, which create confusion even for those who should know the
answer. Therefore, T had to find out for myself. At the time, I was living with an aunt, had a job,
and was a month away from beginning my freshmen year in college. I felt extremely fortunate.
During my time in prison, | worked relentlessly to prepare myself for my second chance, and my
efforts were beginning to pay off. Now that I had taken care my most pressing concerns,
housing and employment, I could begin thinking of larger issues and questions. What would I
study in college? What were my career plans? How would | make amends to my family and
community for the things 1 had done?

Coincidentally, the Bush and Kerry presidential campaigns were intensifying during this
time, which prompted another question. What was my role as a citizen who had been recently
released from prison and who aspired to make a difference in the lives of similarly situated men
and women? At the least, T thought T should exercise the fundamental role a citizen plays in our
society, voting. My question to my parole officer was a first step in that direction. However, I
later learned that I was barred from voting due to my felony conviction. I was disappointed and
perplexed. Isoon joined the Rhode Island Right to Vote campaign and began to work to change

the law.
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II. Community Impact of Disfranchisement Laws

Denying the formerly incarcerated the right to vote serves no purpose as far as I can see.
Disentranchisement does not function as an effective deterrent to crime, nor does it further any
compelling government interest in public safety upon release. In fact, the opposite is true.
Studies have shown that voting by those who have been arrested is associated with lower rates of
recidivism. I also believe that voting is correlated with higher levels of investment in and
ownership over community. Ihave experienced both factors in my own life and in the
communities where | have worked on felon disfranchisement.

In November 2006, my fellow Rhode Islanders were the first in the nation to go to the
polls and approve a ballot referendum to restore voting rights to people as soon as they are
released from prison. Now, when a person leaves prison, the Department of Corrections hands
him or her a voter registration form. This change in the law allowed me and 15,000 other
citizens with felony convictions to vote. We are now finally fully vested members of our
communities, and our civic engagement will leave lasting imprints. I think my experience voting
for the first time in 2008 exemplifies this.

Before voting that morning, T drove my then eight-year-old nephew to school. My
nephew spent time with me as [ worked on the Right to Vote campaign and he came with me on
the day I registered. On the way to school, I asked him if he knew that today was the day voting
took place in Rhode Island. He said he did and asked me who 1 planned to vote for. I told him 1
was still thinking through my options, and we talked about the different candidates. This was a
conversation I relished. Coming from a family in which voting had rarely, if ever, been

discussed, this was a new beginning. Because I voted that day and shared the experience with my
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nephew, heis more likely to vote when he is an adult. Voting is a good and responsible

behavior, one that should be encouraged among citizens, not discouraged.

III.  Furthering Citizenship and the Rule of Law

This year at Yale Law School, | co-founded a group that organizes law students to teach
Constitutional Law in New Haven high schools. High school students are taught Constitutional
Law through the prism of school-related First, Fourth, Eight, and Fourteenth Amendment cases
that have reached the Supreme Court. They also compete in a local moot court competition, with
some advancing to a national moot court competition. Several students have remarked that the
experience has been transformative. Notably, students remarked with wonder at the previously
unnoticed powertul and positive deployment of the law in their lives. Most of our high school
students previously viewed the law as a blunt enforcement mechanism with little give.

Most people in distressed and disfranchised communities view the law similarly and have
rarely had the opportunity to see, experience, or study its positive effects. They see it as unfair,
unforgiving, and cold. This creates a reactionary antagonism on the part of these individuals
that, in turn, has historically prompted even harsher laws by bodies such as this one. This
destructive feedback loop has created the deplorable status quo, where we now place conditions
on a fundamental right. T have seen a different side of the law, the replenishing and redemptive
side. The law I have come to know protects those who have no voice while creating rules that
are in the best interest of all. That is the side of the law I hope to impart on disfranchised
communities. My work on this issue has allowed me to explain this view of the law in places
where it may not be initially popular. In these places, engagement with law and policy is sorely

needed, and I endeavor to explain the importance of such engagement. Because all of us here
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understand the importance of proactive citizenship, | need not dwell on it in detail. 1 only wish to
emphasize that it would make our democracy stronger if ALL participated. If individuals in poor
and distressed communities were as publicly engaged as my classmates at Yale Law School, this
would be a great service to democracy. Returning the right to vote to all previously incarcerated

citizens is an essential first step towards creating this engagement.

Mr. ScotT. Thank you.

We will now question the witnesses under the 5-minute rule, and
I will begin.

Mr. Clegg and Mr. Neuborne, Article I, Section 2 says that the
electorates in each State shall have the qualifications requisite of
the electors of the most numerous branch of the State legislature.
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That is where the States get to pick who can vote in a Federal elec-
tion. Is that right?

Mr. NEUBORNE. That is the source of the States’ power to set bal-
lot—qualifications for their own elections, and at least presump-
tively for State——

Mr. Scort. Okay. And the 14th Amendment says that you essen-
tially cannot deny someone the right to vote, but then says, except
for participation in rebellion or other crimes. That is the authority
to 1;].i?senfranchise people who have committed felonies. Is that
right?

Mr. CLEGG. No.

Mr. ScotrT. No? Mr. Clegg?

Mr. CLEGG. I do not think that the States need affirmative Fed-
eral authority. I do not think that the States need affirmative—
thank you.

I do not think that the States need affirmative Federal authority
to decide what the qualifications for voting in their States are.

I think, though, that the provision that you read

Mr. Scotrt. Well, it says—wait, wait, wait.

Mr. CLEGG [continuing]. It says that the people who wrote the
14th Amendment saw that there would typically be non-racial rea-
sons for disenfranchising criminals.

Mr. Scort. Well, it says that—essentially, it says, when the right
to vote in any election is denied to any male inhabitant of such
State, being 21 years of age—now, we have taken out the male
with the subsequent—and it has gone to 18 subsequently.

But it suggested you cannot discriminate. Anybody that is other-
wise qualified, male inhabitant over 21, you have got to let them
vote, except for participation in a crime. That would give them the
right to discriminate against those people. If they have committed
a crime, you would be able to discriminate against them for having
committed a felony.

Mr. CLEGG. No, I do not think that that is

Mr. ScoTT. Then where else can you discriminate against them
on any basis?

Mr. CLEGG. Well, for instance, there are all kinds of people who
are not allowed to vote in the United States. I mean, we sort of
think that everybody can vote, but actually, that is not true. Of
course, we do not let children vote. We do not let people who are
mentally incompetent vote.

Mr. ScotT. No, wait a minute. We have 21 years of age

Mr. CLEGG. That does not

Mr. ScOTT [continuing]. Inhabitant.

Mr. CLEGG [continuing]. Mental competence. We do not let non-
citizens vote.

There are certain minimum, objective standards of responsibility
and trustworthiness and loyalty that we require of people, if they
are going to participate in the sacred enterprise of self-government.
And people who have committed serious crimes against their fellow
citizens do not meet those minimum standards.

Mr. Scort. Okay. Then you get the 15th Amendment that says
that the right to vote shall not be denied or infringed by the United
States or any State on account of race, color, previous condition of
servitude. If you can show for any reason, for any scheme that you
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are denying the right to vote on account of race, color, that can be
prohibited.

Mr. CLEGG. Absolutely.

Mr. ScotT. Okay.

Mr. CLEGG. But I do not think that that is what is going on with
the vast majority of felon disenfranchisement

Mr. ScotT. Okay. Well, if you could show in a particular State
that the scheme of disenfranchisement was enacted for the—with
the intent to diminish the African American vote, would it be ille-
gal? Could you proscribe it?

Mr. CLEGG. You could proscribe it. And you could have it—even
without a Federal law, you could bring a lawsuit—and have it
struck down as unconstitutional. And indeed, the Supreme Court
has done that in at least one case.

Mr. ScorT. Which case? Could you describe the case?

Mr. CLEGG. The case was Hunter v. Underwood. And it involved
an Alabama misdemeanor, an Alabama statute that
disenfranchised people who had committed certain misdemeanors,
not even felonies. And it was shown that that law was passed in
the post-Reconstruction era, explicitly to disenfranchise African
Americans.

And Chief Justice Rehnquist in, I believe, a unanimous opinion
for the Court, struck it down was unconstitutional.

Mr. ScOTT. And so, without regard to the bill as it is written, in
those targeted situations where you can show that it has discrimi-
natory, in that case, intent, then the Federal Government would
have the right to proscribe that disenfranchisement.

Mr. CLEGG. That is correct.

Mr. ScotrT. Now, if it is intent. What about discriminatory im-
pact?

Mr. CLEGG. No. The Court has made quite clear that laws that
have a simple disproportionate impact on the basis of race or eth-
nicity are not unconstitutional. It said that on several occasions
with respect to the 14th Amendment. A plurality has said that
with respect to the 15th Amendment. And of course there is no rea-
son to think that two Reconstruction era statutes would have a dif-
ferent standard in that regard.

Mr. ScOTT. But it you tried to start a disenfranchisement, and
you are in a covered State under Section 5, and you could show a
discriminatory impact, could you prohibit it under the Voting
Rights Act today?

Mr. CLEGG. That is one reason why I think the Voting Rights Act
today is unconstitutional in that respect.

Mr. ScotT. To the extent that the Voting Rights Act is constitu-
tional, you could, in fact, proscribe the use of felony disenfranchise-
ment with a disparate impact, if you tried to pull it off today in
a covered State.

Mr. CLEGG. I think what would happen then, Mr. Chairman, is
that arguendo you would be able to make out a prima facie case
under Section 5, or under Section 2, for that matter, if you could
show a disproportionate impact.

However, the State would be able to come back and rebut that
prima facie case by showing that it had a strong and legitimate
reason for the challenged practice.




83

And in my view not allowing people who have committed crimes,
who are not willing to follow the law, to make the law for the rest
of us is a good reason. And a case—a prima facie case could be re-
butted by a State simply saying that, look, the overwhelming ma-
jority of States in the United States do not, and have not, allowed
felons the vote. That is what we do.

Mr. ScoTT. Well, wait a minute.

Mr. CLEGG. And it could rebut the prima facie case that way.

Mr. ScoTT. A racially neutral, good faith purpose does not over-
ride the discriminatory impact under Section 5.

Mr. CLEGG. No, I disagree with that. It is just like in the employ-
ment context, Mr. Chairman. If an employer has a selection device
that has a disparate impact, a prima facie case can be made
against him. But the employer can then come back and show a
business necessity for the practice and win that way.

The Supreme Court has recognized in the——

Mr. ScoTT. But if they cannot

Mr. CLEGG [continuing]. In a voting rights case involving——

Mr. ScotT. If they cannot show a business necessity, although
they had racially neutral intent, but it had a disparate impact, and
cannot show a business—I mean, there is just the Griggs case.

Mr. CLEGG. That is right. But you are able to come back and
rebut it. And the Supreme Court has recognized the same kind of
rebuttal opportunity under the Voting Rights Act.

Mr. NEUBORNE. Mr. Chairman, could I comment a bit on the
question, as well? Because I think I disagree quite strongly with
Professor Clegg on this.

He is, of course, completely correct in describing Hunter v.
Underwood to you, which is the case where the Supreme Court
struck down the Alabama felon disenfranchisement law on the
ground of showing that it was part of this post-Reconstruction ef-
fort to disenfranchise Blacks throughout the South. And Chief Jus-
tice Rehnquist’s opinion has a splendid history of the use of the
felon disenfranchisement laws during that period as a racist way
to prevent people from voting.

Now, how do we take that forward into the modern era under
Section 2 of the 15th Amendment?

And Professor Clegg’s description of the complexities of litigating
a case one by one to try to prove the continuing racial animus is
exactly why Congress has power under Section 2 of the 15th
Amendment to act when there is a history of racial animus, where
there is a continuing racial impact—a disproportionate racial effect,
as you point out—and where Congress finds that it is extraor-
dinarily difficult to determine on a case-by-case basis which voter
is being turned away because of race, and which voter is being
turned away for some other reason.

Congress has the power under those circumstances to act prophy-
lactically to sweep away the remnants of a racist past, precisely be-
cause it is impossible to do it on a case-by-case basis to try to prove
intent in a world in which politicians now have a sophisticated
knowledge that they are not supposed to admit that that is what
they are doing.

Mr. CLEGG. I do not agree, by the way, that it is that difficult
to show discriminatory intent.
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When I was at the Justice Department, we brought disparate
treatment cases, and won disparate treatment cases, all the time.

Mr. NEUBORNE. Did you ever lose one?

Mr. CLEGG. And we used——

Mr. NEUBORNE. Did you ever lose one?

Mr. Scort. Wait a minute. Wait a minute.

Mr. CLEGG. Probably should have.

Mr. ScoTT. Let me just follow through, Mr. Neuborne.

Mr. Neuborne, under your analysis, and under the constitutional
requirement that we have to narrowly tailor any remedy, could you
globally proscribe felony disenfranchisement laws everywhere, even
where it is clearly in States where there are virtually no African
Americans, and you cannot possibly show that it was done with
that intent?

Or would you have to do it on a targeted basis showing, as we
did with the Voting Rights Act, that it has a discriminatory intent
and impact in a particular State, and do it on a case-by-case—not
an individual voter-by-voter, but state-by-state basis where it
would be illegal?

Mr. NEUBORNE. Well, that is a great question, congressman. And
fortunately for me, at least, there is a good answer for it. And that
is that the literacy test experience is exactly that experience.

What happened was that literacy tests were obviously used
throughout the South in a much more aggressive way to disenfran-
chise Blacks than throughout the North. But they were used every-
where in a racially discriminatory way in one way or another at
one point in the Nation’s history.

And then, in 1970, when Congress was considering what to do
with literacy tests, they asked exactly your question. They said,
should we sweep away literacy tests only in the States that fall
under the Voting Rights Act? Or should we sweep literacy tests na-
tionwide, regardless of whether or not there is a history in the
past?

And they chose to do it nationwide, because they realized that
even in States without a comprehensive history, there were, never-
theless, the opportunity for racially discriminatory behavior. And
indeed, there was a case by New Hampshire, ironically, argued by
David Souter when he was an attorney general of New Hampshire,
in which he attempted to distinguish New Hampshire from the rest
of the country on literacy tests, and he lost.

And he should have lost, because Congress wanted to take it out
all over the country as part of their prophylactic power to eliminate
the vestiges of racial discrimination in voting——

Mr. CLEGG. But, you know, at the other extreme, I think that if
you had one instance in one State of discrimination, for the Con-
gress to use that as an excuse to enact a nationwide law would
clearly be unconstitutional.

And there was testimony——

Mr. Scort. Well, Mr. Clegg, is the——

Mr. CLEGG.—11 years ago

Mr. ScotT. Is the prohibition against literacy tests—how is that
done?
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Mr. CLEGG. No. I think that that is much closer to the opposite
extreme, where it was being used systematically in large parts of
the country in order to disenfranchise

Mr. ScoTT. In New Hampshire?

Mr. CLEGG. I am sorry?

Mr. ScotT. In New Hampshire?

Mr. CLEGG. I do not know.

But the point is, it was being used in lots of places, not just one
isolated incident.

Here, on the other hand, we have laws that have been passed all
over the country with every State except for two, had a history of
clearly being used for non-racial reasons for hundreds and thou-
sands of years.

And for Congress seize upon the disparate impact that it has in
some instances as an excuse to invalidate all these laws, I think
would clearly be unconstitutional.

Mr. ScorT. My time has more than expired.

Mr. CLEGG. Mr. Chairman, could I ask one question?

I just want to compliment you on your scrupulousness in wanting
to get the right answer on this constitutionally, which I think is
very important. And I do not know—I mean, I am a little reluctant
to bring this up, particularly because he is not here.

But I thought that I heard Representative Cohen say that he is,
you know, very much in favor of this law, and if there is a constitu-
tional problem, that this Committee will just have to find some
way around it.

I do not know if that is what—if you heard that or not. But I
just want to go on record saying that that is

Mr. ScotT. Well, if we pass a law, we will do everything we can
to make sure that it is constitutional.

The gentleman from Arizona, Mr. Franks?

Mr. FRANKS. Well, thank you, Mr. Chairman.

Mr. Chairman, I guess I would direct my first question to Pro-
fessor Clegg.

I think I saw you shaking your head when the comparison was
made between felony disenfranchisement and the literacy laws test.
And could you expand on that? Tell me what was on your mind
there. I am fascinated.

Mr. CLEGG. Well, I thank you for the question, but I have been
trying to do that, actually. I think that two really cannot be equat-
ed. The history of literacy tests as a deliberate device that was
used to disenfranchise people on the basis of race and ethnicity,
that that was being stubbornly adhered to and abused for decades,
is one historical incident.

The felony disenfranchisement laws present a completely dif-
ferent historical incident. And I just think that the two cannot be
equated.

It is true, as I said in my testimony, that there were five south-
ern States that tweaked their laws in the period from 1890 to 1910
deliberately to keep African Americans from voting. And that was
unconstitutional. That was wrong. But those laws are no longer on
the books.
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And the 48 States that have felony disenfranchisement laws now,
it is just ridiculous to assert that those laws, as a general matter,
have racial roots. That is simply not true.

Now, I have great affection for Professor Neuborne, but, you
know, the parts of his testimony, you know, where he says, you
know, to the contrary, that, for instance—the one instance he says
that “many, probably most, and possibly all” criminal disenfran-
chisement laws have been implemented and enforced in a discrimi-
natory manner—and another instance where he says “most felony
disenfranchisement statutes have their genesis in an effort to dis-
enfranchise racial minorities”—you believe that?

Mr. NEUBORNE. I will stand by it.

Mr. CLEGG. “Most felony disenfranchisement statutes?”

You are talking about 48 States—most of those have their gen-
esis in an effort to disenfranchise racial minorities?

Mr. NEUBORNE. I will stand by that. It came into being after—
now, if I have a moment to explain, felony disenfranchisement in
this country has two periods, the period before the Civil War and
the period after the Civil War.

The period before the Civil War, there were literacy tests. There
were felon disenfranchisement statutes. There we