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U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530

June 2000

MANUAL FOR ATTORNEY-ADVISERS

The materials in this binder are intended to provide each new attorney in the Office of
Legal Counsel (“OLC”) with basic information and useful documents regarding the work,
- policies, and procedures of this Office and the Department of Justice. The materials are not
exhaustive, however, and your assigned mentor and the Office’s Executive Officer! can explain,
amplify, and augment them. '

We preface these materials with an overview of the Office.
THE WORK oF QL.C

) OLC has been described as the Attorney General’s lawyer because of its responsibility for
assisting the Attorney General in performing her fanction as légal adviser to the President and
agencies in the Executive Branch. This function has its-origins in the Judiciary Act of 1789,
which provided that the Attorney General would “give his advice and opinion upon questions of
law when required by the President of the United States, or when requested by the heads of any of
the departments touching any matters that may concern any of their departments,” and has been
continued under current law. See 28 U.S.C. §§ 511-513 (1994). In addition to this statutory
authority, the Attorney General provides legal advice under Executive Qrder No, 12146, which
calls for agency heads who serve at the pleasiire of the President to submit interagency legal
disputes to the Attorney General for resolution. OLC also provides advice and legal opinions to
the Attorney General and the heads of other components of the Department of Justice. The

- Office is headed by an Assistant Attorney General (“AAG”) and several Deputy Assistant
Attorieys General (“deputies”). Because this Office acts as a legal adviser on issues that include
some of the most sensitive in government, thé ongoing work of the Office generally is not public
and should not be discussed outside of the Office, : '

! This mannal refers to various aftorneys and staff members by designated roles. For a list of attorneys
T ) and staff currently filling these roles, see Tab 17, : :
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-

% Fora compilation of the relevant legal authority "}
pertaining to QLC, see Tab I : -y

= For a history of OLC and other documents relating
10 the background and work of OLC, see Tab 2.

An attorney joining OLC will likely face a broad range of legal and constitutional issues
only rarely encountered in the attorney’s prior practice or clerkship, A starting point—and an
invaluable reference throughout your work at OLC—is 2 memorandum prepared by then-
Assistant Attorney General Walter Dellinger addressing separation-of-powers issues that arise in a
domestic context.

.- For a copy of the “Dellinger Memo, ” Memoran-
- dum for the General Counsels of the Federal
Government, from Walter Dellinger, Assistant
Attorney General, Office of Legal Counsel, Re: The
Constitutional Separation of Powers between the
President and Congress (May 7, 1996), and an
accompanying Table of Authorities, see Tab 3.

Below, we bricfly outline the basic practice areas of OLC. Note that OLC does not—and
is not authorized to—provide legal advice outside the Executive Branch of the federal , Yoo
government. At times OLC will provide advice to others in the Executive Branch that is then £ }
shared outside of the Executive Branch, as when OLC’s comments on pending legislation are -
conveyed to Congress as part of a Department or Administration position.

Opinions and Advice. OLC provides cliénts throughout the Executive Branch with
written opinions and oral advice concerning a wide range of legal issues, Constitutional
analysis—particularly in the area of separation of powers—makes up a large portion of the work
of the Office, OLC also regularly addresses matters of statutory interpretation, such as
determinirig what powers or duties derive from a statutory grant of authority or whether the

. absence of express authority precludes a contemplated agency action.

® 4 more detailed discussion of OLC opinions and
advice begins at page 4., :

Bill Comments. OLC reviews and comments on proposed legislation from a constitutional
perspective. The Office’s focus is often on the separation-of-powers implications of proposed
legislation, but we advise on the full range of constitutional issues that the legislation may raize.

In addition to commenting on bills during their congressional consideration, wheré appropriate’
OLC also provides comments when a bill is presented to the President, including suggested
language for a veto or signing statement.
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R = A more detailed discussion of the preparation of
- : bill comments appears al page 12.

Executive Qrders and A tiorney General Orders. OLC reviews for form and legality all
Executive Orders and proclamations proposed to be issued by the President. In addition, QLC
reviews for form and legality all proposed orders of, and all regulations requiring the approval of,

--the Attorney General, :

P o For more detailed materials relating to OLC’s
“form and legality” review of Executive and
Attorney General orders, see Tab 4.

Ethics. OLC provides opinions for the White House, other agencies; and the Justice
Department concerning the applicability and interpretation of the ethics laws. In addition, the
Office of Government Ethics must submit many of its proposed regulations to the Attorney
General for review and, in some cases, concurrence, OLC reviews such regulations on the'
Attorney General's behalf, '
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OPINION DRAFTING AND ADVICE GIVING

This section of the manual describes the substantive work of an attorney-adviser through

the opinion drafling process, along with related but distinct functions—such as the preparation of
bill comments and the provision of oral advice, '

IRACKING’NEW MATTERS

The Office tracks all assignments through a searchable electronic database. Every matter
has a unique “matter number” under which information on the matter is-stored in the database, In
the case of a bill comment, an Executive Order, an Attorney General Order, or a citizen letter (see
infra p. 16), one of the secretaries ordinarily assigns a matter number and records certain basic
information before giving the document to the assigning deputy or an attornéy. When the head of
the office or a deputy assigns you any other kind of project (including a written opinion, a request
for oral advice, a request for OLC participation in a working group, or.a special project), you
should ensure that all relevant information on the project is entered into the OLC database. You
should obtain an OLC new matter sheet and filt out the matter title, requestor, attorneys and
deputies assigned, and a brief description of the matter, Since the matter title may not filly reflect
the issues the project involves, it is extremely important to identify the key issues in the
description, Particularly when the Office considers an issue but has no occasion to produce a
written product, the database can be an important research tool, :

Once you have completed a new matter form, give it to one of the front office secretaries,
who will assign a new matter number and enter the information into the database. They will
return the new matter form to yon. You should retain the form; when you complete the project,
the form will become part of the Office’s central file on the project. See infra p. 12.

= For a copy of an OLC new matler cover sheel, see
Tab 5.

TwO-DEPUTY CONCURRENCE RULE

Throughout your work, you should keep in mind that, regardless of the type of project
involved or the form the advice takes, the Office only provides advice to Department components
or other agencies with the concurrence of at least two deputies (or a deputy and the AAG).

PRELIMINARY WORK ON FORMAL QPINIONS

Initial Meeting with the Deputies. For all substantive new matters, you should set up a
meeting with the first deputy (and, unless time constraints make it impossible, the second deputy)
. supervising the project. The purpose of the meeting will be (1).to determine whether the request
is one to which the Office can appropriately respond; (2) to identify other interested agencies or

-y
A
' \A}
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components from which we should solicit views and to determine if the Office needs to seek
further analysis or conclusions from the requestor; (3) to discuss the substance of the question
presented; (4) if the Office has previously addressed the issue, to determine whether the Office is

- comfortable simply reiterating its previous advice; and (5) to set interim and final deadlines for

completion of the work. On the back of a new matter form, you will find a First Deputy Checklist
to review at this meeting,

To ensure that the discussion is helpful, you should do some preliminary research in .
advance of the meeting. You should first determine whether the Office has previously opined on
the question presented, In addition to the matter tracking database described above, QL.C has a
second clectronic database, BRS, containing past OLC opinions, file memoranda, letters, and
certain other documents. Check BRS to see if the Office has written on the subject. You should
also consult other attorneys in the Office who have handled issues in the general or specific
subject matter of your.request; they may know of some relevant work product or previous oral
advice. In addition, consult any statute, regulations, or relevant legislative history that might bear
on the issue, whether or not the agency’s submission cites it. One or two days before the
meeting, provide the deputies with copies of key results of your preliminary research (i.., copies
of the most important cases, OLC opinions, statutes, regulations, and legislative history).

Requesting Comments from Other Components and Agencies. An agency’s opinion
request often implicates the interests or expertise of other agencies or other components within
the Department of Justice, After discussing with the deputies assigned to the matter whether to
solicit comments from an interested agency or component, you should prepare, for signature of
the AAG or first deputy, a letter to the general counsel or component head presenting the relevant

questions and attaching the incoming opinion request,

& . Foracopy of a sample letrer soliciting agency
* conmmerts, see Tab 6.,

You should notify the requesting agency of your intention to solicit comments fiom other
agencies, particularly where we have been asked to resolve an interagency dispute., In the cage of
an interagency. dispute;OLC’s role is quasi-judicial. In this role, the Office does not ufilize ex
parle written submissions. Becausé it is the policy of OLC to share supporting materials with
affected agencies, 5o that the submission of each agency is more useful, you should inform the.

material and request that we hot share such material with other agencies. On occasion, after
being notified that the ©ffice will share its materials with another agency, the requesting agency
has withdrawn certain materials or even withdrawn its request, . :
Alerting Others., The Office sometimes receives a request for legal advice on an issue with
important policy implications. For example, an agency may ask OLC whether a certain policy
would be constitutional, but other entities in the Executive Branch may oppose the policy on

3
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other grounds. Because the goal will be to arrive at a coordinated Department or Executive
Branch position, it may be appropriate to consult the offices of the Attorney General, the Deputy
Attorney General, the Associate Attorney General, or the White House Counsel to ensure that
OL.C-does not unnecessarily attempt to resolve a complicated constitutional issue when the
Department or the Executive Branch will oppose the policy in any event. You should consider -

- and discuss at your initial deputies’ meeting whether the case is one in which such consultation
would be appropriate, '

FEvaluating Deadlines. Where the agency or the deputies have established a deadline, you
should assess at the outset whether it is realistic in light of the work that will be involved and your
workload generally. This will allow the deadline or your workload to be adjusted or the mater to
be reassigned at the outset, rather than when the deadline is imminent or already passed.

RESOURCES AND RESEARCH

The Main Justice library is temporarily (i.e., for the next several years) located on.the
seventh floor. Supreme Court briefs and certain legislative materials are located in stacks on the
fifth floor, accessible from the 5200 corridor. Microform materials are held in the basement,
accessible from the elevators at the intersection of the 200 and 700 corridors. In addition to the
materials located in the Main Justice library, the librarians can arrange to bortow books from
libraties within and outside-the Department. '

- For information on the location of materials within
the Main library, see Tab 7.

The Main library provides instruction on how to conduct legistative history research and
how to use the Internet~—including Thomas, a Library of Congress web site (thomas.loc.gov)
containing links to current and recent bills—for legal regearch, You may wish to contact the Main
library to arrange to participate in these programs shortly after you arrive. ‘The head of the OLC

paralegals can arrange for Westlaw training.

The OLC Library is located in room 3220. The Library contains some of the most used
and most useful legal materials for our practice, and access to the Library is limited to OLC
attorneys and staff. In addition to a complete set of the U.S. Code and U.S. Code Annotated and
the full range of federal reporters, the QLC Library contains Statutes at Large, U.S.C.C.AN,, the
Code of Federal Regulations, recent copies of the Federal Register and Congressiohal Record,
and presidential papers and documents. The OLC Library also contains a number of books and
treatises useful in our practice, including historical materials concerning ratification of the
Constitution, the General Accounting Office’s Principles of Appfopriatioris Law (also known as
the GAO “Redbook”), and treatises on administrative law, civil procedure, constitutional law,
immigration law, and international law, ' '
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Apart from the materials in the OLC Library, many OLC attorneys retain binders
containing key separation-of-powers cases that bear upon the Office’s practice. Ask your mentor
if'he or she can provide you with such a binder for copying. '

OLC has hitorically published selected opinions in bound volumes, (The earlier Attorney
General opinions are also published.) These published opinions are also available on Lexis and
Westlaw, and certain publicly available opinions appear on OLC’s Internet website, See infra p,
17. OLC also maintains hard and electronic files of its work product. The electronic OLC
database—BRS—is available by selecting the icon on the desktop or start menu of your -
computer. BRS is a searchable database and is broken down into several sub-directories to permit
research limited by year. BRS training js available through the head of the OLC paralegals. BRS
contains all formal OEC opinions. Nof all OLC opinions are published and rot all opinions are
public. Unless otherwise authorized or based upon an independent detérmination by an
appropriate deputy, an OLC opinion must not be shared beyond the agency to which it is
addressed. BRS also contains all substantive file memoranda. These may provide an invaluable
record of prior research as well as previous legal conclusions that the Office communicated orally
to the client agency. Such memoranda are rarely shared outside of the Office. '

In addition to providing an exhaustive and uniquely relevant database for research of OLC
issues, OLC work product also reflects Office precedent. Formal OLC opinions—memoranda -
provided for a client outside of OLC and signed by the head of the Office or a deputy—record the

. formal legal advice of the Office and, unless rejected or modified by the Attorney General or the
) President, are binding on DOJ components and the Executive Branch generally and provide .

v important precedent for resolving future questions or disputes. OLC opinions may address an
issue squarely and resolve it authoritatively. In other cases, the opinions will, like case law,
provide authority or analysis by analogy and should be used as such, Nonetheless, OLC
precedent is not immutable and an attorney-adviser should be prepared to support or disagree
with the conclusions of a relevant opinion.

File memoranda do not necessarily reflect the fully considered view of the Office and
generally pertain to less fundamental jssues, They nonetheless reflect advice previously given.

- In addition to BRS, hard copies of all OLC work product are maintained in the “day
books,” the official chonological files of the Offics, The most recent day books are kept in the -
Copier Room (Rooin 3263), while older ones are stored in the library. For some subject areas in -
which the Office provides-advice, the Office also maintaing written work product by subject

| matter. . ) :
" Foran index of OLC files mainsained by subject "
_matter, see Tab &,




B4/15/2010 ©4:57 2025140611 ' PAUL. COLBORN OLC - PAGE 16' .

DRAFTING AN QLC OPINION

There is no single way to write an OLC opinion, We try to stress the obvious virtues: be
clear and concise, The most important thing to remember is to be accurate and to reach the
soundest possible conclusion. OLC's value depends on our ability to give prompt, objective,
clear, and, most importantly, accurate legal advice. Ttis important to tatk with-your first deputy
to agree on a general outline of the advice before you write, Unless a project is classified or so
sensitive that information about it must be restricted, do not hesitate to share drafts with any other
attorney in the Office who, by dint of expertise, experience, or a fresh set of eyes, may be of help.

Every opinion, memorandum, or letter is the product of the Office, not of any particular
attomey, and some of our better products have been edited a great deal and gone through several
drafts. Indeed, when such revisions occur, you should understand that thig process reflects both
the complexity of the issue and the practice of the Office; it should not be thought to reflect on.
the quality of your draft. It is the rare draft that emerges as a final OLC opinion with little

evolution,

Writing an opinion is very much an interactive process. Although the process will vary
with each project, you should stay in contact with the deputies as your work progresses, perhaps
sharing outlines, perhaps talking informally. It is normally the case that an attorney and deputies

. assigned to a project will meet many times before a first draft is completed.

. ’ ) :,.-::'v.
The best introduction to the OLC drafling process is to review several models. Asyou £ :)
. will see, it is generally usefiill—and indeed the common practice—to begin each opinion with a :
statement indicating that we are responding to a request and identifying at the outset the question
presented and our conclusion.
w For samples of formal OLC opinions, see Tab 9.
OLC POLICIES ON SYYLE AND CITATION
Matiers of Format and Style.- You should prepare memoranda using Times New Roman

font. Use 12-point for text and 10-point for footnotes. In footnotes, include two spaces after the-
footnote number, : '

Gencrafly', we use the -Sixteenth Edition of the Bluebook when citing to sources in OLC
opinions, Following are certain exceptions and maiters that bear clarification:” :

Gencral Citation and Style Rules

1. Typeface. Italicize case names and titles, including book and memoranda titles.
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2. Short forms. Do not use “hereinafier,” Simply include abbreviations or short
) forms in parentheses with quotation marks, E.g.: (“Bombmaking Report”) or
(“FBI”). The format for internal cross-references should be as follows; See supra
P. 5; infra p. 10. For previously cited materials that do not require a short form,
use the following format: See Moore, supra, at 6-10. For materials frequently
cited in the same document or that would have lengthy supra forms, we favor
using the short form. E.g.: FDA Report at 3; not Food and Drug Administration,

“ Supra,.at 3. 1f a case is cited frequently (once every two or three pages)

“throughout a document, it is aceeptable to use a short form throughout. Ifthe
case is not as frequently cited, use ashort form within particular sections and
provide the full cite again in a new section. Do not use a short form if the previous
citation to the same case appears more than four pages earfier.

3. aStyle; We use Congress’s rather than Congress’. Capitalize branches of
* government and like words when used as a noun (the Judiciary, the Legislature, _
the Executive Branch, the Cabinet; but judicial decision-making, legislative
progess, executive action, cabinet meetings), Capitalize State when using it as a
noun to refer to a litigant or governmenta) body (The State is losing tremendous
révenue and state expenditures are increasing). Italicize i.¢. and e.g. only when
using them as signals. Italicize only those Latin words that are not incorporated in
comtmon usage. For example, use quid pro quo and ad hoc but infer alia, amicus
curiae, and ex parte. o

4, Quoted Material and Omissions. Only use a block quote format when the quoted
material is 50 or more words, It is acceptable to omit internal quotation marks and
indicate the omission pareunthetically (internal quotation marks omitted), Use
{footnote omitted) and (citation omitted) rather than an ellipse.

Specific Materials

1. Legislative Materials. When citing to legislative materials, we follow the
“format:used in the Sixteenth Edition of the-Bluebook, That is, do not
includerthe session number for federal bills and hearing materials. For
Id, citations to House and Senate Reports that are reprinted in
U.8.C.C.AN., use the following form: Jd. at 34, 1986 U.S.C.C.AN. at

436.

2. US. Code and C.F.R. Citations. Tnclude the year-when citing for the first
time to-any section of the United States Code and the Code of Federal -
Regulations. To avoid clutter, place the year in a separate citation sentence

e
BN
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+ rather than in a textual sentence.” Cite to U.S.C. except when the U.S.C. X
supplement does not reflect a recent change to the provision you are citing, R
It may be appropriate to use both 11,5.C. and U.8.C.A. citations in the
same document, For example, it is acceptable to use both of the following
in the same document: 18 U.S.C. § 2701 (1994) and 18 U.S.C.A. § 2703
(West Supp. 1999). When citing a range including both provisions,
howsver, cite the source incorporating the latest provisions, even if some
provisions have not been amended. 18 U.S.C. §§ 2701-2711 (West Supp,

1999). .

"3, Executive Orders. Do not use commas in Executive Order numbers.

4, OLC and AG Opintons. Opinions of the Office of Legal Counsel should
include a “Re:” fine. The citation should start with “Memorandum for.”
Memorandum for Alan J. Kréczko, Special Assistant to the President, from
Christopher Schroeder, Acting Assistant Attorney General, Office of Legal
Counsel, Re: Validity of Congressional-Executive Agreements Tha
Substentially Modify the United States’ Obligations Under an Existing
Treaty-at 5 (Nov. 25, 1996). Published opinions of the Office should also
include the italicized title and should use the following abbreviation; 1 Op.
0.L.C. 168 (1977). Include the A and B in-citations to Volume 4 of the
OLC opinions. When citing the opinions of the Attomey General, include
the title of the opinion, '

3. Other Memoranda: Cite other memoranda or letters using the format for
OLC memoranda. ' ' ‘

_ ? Thus, using a real ¢xample from the publication project, we stiould nof employ ﬁxe’fo{lovving sénten‘ce
stracture for the first references in an opinion to particular provisions:

We beliove that . , . payments to a government employee under FTTA section 7 do not violate 18

U.S. C. § 208 (1988 & Stipp. TV 1992) or 18 US.C. § 209(a) (1988 & Supp. IV 1992).
Rgther, we should write the sentence as follows:

We believe that ... . payments to a.government employes under FTTA section 7.do not violats
-§ 208 or § 209(a) of title 18, See 18 U.S.C, §208 (1988 & Supp. TV 1992); id § 209(a) (1988 &
Supp. 1V 1992). . . . :

In the case of a subsequent citation to the same ptovisions, tiowever, we conld use the original structure: -

We bélieve that . . . payments to a'government employee under FTTA section 7 do not violate 13
U.5.C. § 208 or 18 U.S.C. § 209(2). : : .

~
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REVIEWING AND FINALIZING AN OLC OPINTON

As a first step, the first deputy assigned to your matter will review your draft. Alosig with

-your draft, you should provide the deputy with a copy of the incoming request and all relevant

materials, such as the statute or key cases. (If materials are voluminous, you may wish to check
with the deputy before-transmitting them all) As you work in collaboration with the first deputy,

review the draft until the first deputy is prepared to sign off on it, at times it will prove more
efficient to share earfier drafis with one or both of them, :

Cite Checking. After the ficst deputy has reviewed your opinion, or in some cases after

two deputies have don so, you should ask the head of the OLC paralegals to assign your opinion

to a paralegal for cite checking. If the opinion changes substantially as a result of second deputy
or AAG review, it may be appropriate to resubmit the opinion for further cite checking.

Finalizing Your Opinion. When the first deputy tells you to finalize the opinion, you

~ should verify whether the first deputy or the head of the Office will be signing the document and

adjust the “From” line accordingly. Ifa long time has passed since the agency requested the
opinjon, confirm that the opinion is still directed to the proper official. The final opinion should
be printed on bond paper. If you e-mail your document to your secretary, he or she can convert-
the format and print it-out on bond, although you are welcome do both those things yourself.

‘When the opinion is printed in final, you should again proofread the document. Do not
assume that just because you read it one draft ago, it is okay. You will be shocked at the number
of printing problems that can appear out of nowhere in the final drafi—forced pages, missing
pages fumbers, font problems, etc. Read it again to be sure,

Before the opinion is signed, complete a “publication recommendation sheet” containing
basic information on the opinion and your recommendation whether the opinion should be -
pubfished, Fora morge.detailed discussion of the publication process, see infrap. 17.

- Distributing the Opinion, When the opinion is signed, ask your secretary to prepare an
envelope to send.thq’;éiﬁéinal signed opinion to the recipient. In some cases, you will want to fax
the opinjon immediatély in addition to sending the original. Also, in some cases, courtesy copies
should go to other-agencies or components, particularly those that submitted views,

Your secretarwill make a copy, of the opinion for internal distribution. It will g0 to the
head of the Office, to all of the deputies, to you, to the OLC Executive Officer for inclusion in the -
OLC day books, to the attorney-adviser coordinating the publication project, and to the file on
your particular matter.. Yout secretary will, record the name of the final electronic file, so be sure .
that you provide it to bim or her if you print the final opinion yourself. E-mail an electronic

version of the opinion to the secretary who maintains BRS.

11
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Creating the OLC File. After you complete an opinion, you should compile materials to 4 ')
be retained in the OLC files, The OLC file on your matter will contain the original request, the RN
- new matter cover sheet, a copy of the opinion, and any materials that you think are useful to
maintain but are not otherwise available (for example, you need not include copies of the statute
or cases, but do include copies of an unpublished agency memo that bears on the issue). It is your
responsibility to see that these materials are assembled. Transmit the materials to the head of the
OLC paralegals. ' :

ORAL ADVICE

It will not be uncommon for you to provide oral advice. Under ho circumstances should
you provide someorie with substantive advice without conferririg with a deputy. Once a matter is
assigned, it is not unusual for individuals from the client agency (or other interested parties in the
govermnment) to call you directly. In most instances, this is entirely appropriate and, indeed,
integral to the efficient operation of the Office and the smooth progression of the. matter on which
you are working. You will be expected to exercise your good judgment in what is and is not
appropriate to say over the telephone, When in doubt, check with a deputy.

On some substantive matters, after conferring with a deputy, you will relay the Office’s
advice orally, You should memorialize the question presented, the Office’s conclusion, and, as
appropriate, the research, analysis, and reasoning involved, in a file memorandum, The memo
should reflect who in the Office participated in the formulation and approval of the advice. The
{ile memo should be reviewed by the first and second deputies before being “filed.” Provide the
file memo to your secretary for. distribution and e-mail it to the secretary who maintains BRS. A
file memo does not ordinarily require cite checking, ~ : B

Ane,
7

& For.$ample file memoranda, see Tab 10.

When you think it might be helpful to do $0, you should prepare a ﬁon-_substantive-ﬁle
memorandum (or, as may be appropriate, a memo to the first deputy), récording a conversation or
memorializing some other aspect of a matter. Such memoranda are not included in BRS or the
day books. . : : ' ;

"BILL boMm*s :

OLC revitws virtually all legislation and accompanying repoits transmitted by Congress to
the Administration or the Department of Justice for review. In addition, because almost all
documents; bills, or testimony the Executive Branch provides‘to-Congress must go through an

_interagency clearance process, OLC routinely reviews other agencies’ testimony. or comments-ort -
legislation. We refer to this- aspect of our work as-the “bill comment™ practics. -Genetally
speaking, the Office of Legislative Affairs (“OLA”) coordinates the Department’s review of -
matters within the Administration and vis-3-vis Congress. Tn the casé of appropriations measures, -

12
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) however, OLC communicates its views directly to the Office of Management and Budget
R ‘oMB").

. involved, and the bill’s length and complexity. Once a bill js assigned to you, subsequent
iterations of the bill, related amendments, correspondence, and indeed related bills should come to
you directly from the front office secretaries without going to the bill comment deputy, -

. What They Look Like. When a bill is assigned to you, a staff member in the Office will put
it in your “in” box, -On.the cover will be a green sheet that is attached by OLC. It will show your
name (as the attorney assigned) and the due date for comment. Whatever your workload, you .
should look at it immediately to determine the deadlins, The green sheet will include an OLC .
tracking number used to.track bill comments in our computer database, In many cases, the gresn
sheet will have two tracking numbers: one in brackets and the other without, The number with
1o brackets is the tracking number for the attached bill. The number in brackets is the number
that was assigned to an ezrlier version of the bill, another amendment, or related legislation. This
information can be very useful, especially when you were not the attorney who reviewed the
previous or related bill comment denoted in brackets, With this number, you can determine—by-
checking:the computer database or the hard file—whether wé had a comment on the previous bill.

S S

Below the green sheet, there ordinarily will be a pink sheet (in the case of testimony, a
yellow sheet) attached by OLA. It will state the due date by which QLA ist receive comments,
The pink sheet will also list other information, such as which other components-are reviewing the
bill. The key information is the due date for comments, the name of the bill, the bill number or, in
the case of' material not related to a pending bill, a number assigned by OLA such as “B, 123.7
The OLA pink sheet will also list—near the bottom—the OLA contact handling the bill. Thigis .
your OLA contact for discussing deadlines and for transmitting OLC’s comments to OLA.

. Inthe event that a deadline is not realistic (they are sometimes imminerit), you s'hould‘qall_' '
the OLA contact to find out if the deadline is flexible and; if so, what new deadline canbe -
arranged. Negotiating.deadlines with-OLA. is, in the first instance, your responsibility, but you.
should also keep the deputy informed of any arrengements and request the deputy’s assistance

event that yoy bécomesgverloaded, you should alert the bill comment deputy immedately to
discuss how to alleviatethe volume, Similarly, if you are unable to meet.a deadline, you should -
‘discuss the matter withhe bill comment deputy. : . ' .

13
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What To Look For. We review legislation and related materials for constitutional issues, J ’)
often relating to the separation of powers, particularly those concerning presidential prerogatives, s
such as the Appointments Clause, war powers, foreign affairs, etc, In addition, we focus on non- '
structural constitutional issues, such as equal protection, due process, and First and Fourth
Amendment rights. Although it is not our principal emphasis of review, we have provided
comments refating to statutory issues, such as instances in which propased language would
conflict or create an ambiguity with another statute. Such non-constitutional review, however, is
typically limited to instances in which the OLC reviewer is-aware, because of expertise or
previous exposure, of such a statutory problem. Thus, where you find such a problem, it may
merit comment, but you need not feel that you should seek out such issues.

When you identify a possible issue for comment, you should use your judgment as to the
extent of preliminary research appropriate, You may wish to consult with your colleagues, or to
review case law, OLC opinions, and prior comments. Before you begin drafting, however, you.
should consult with the bill comment deputy to discuss the potential issues for somment: This
may save you significant time (insofar as the deputy may be aware of relevant research—like an
impending OLC opinion—or may determine that the issue does not warrant: comment), On .
occasion, you will identify issues that merit comment but that arise s6 often in our practive that
there is an established body of OLC work on which to draw in drafiing your comment, In such

' cases, it may be more efficient to draft the conument and then share:it with the bill comment.
deputy, : C

Drafting Bill Comments. There.are few hard and Fast rules about Bill comments. On the
whole they tend to be short-—often only one page and rarely more than three or four. It is helpful
to.describe the relevant provision briefly at.the outset of the comment. Although you have the
text of the bill in front of you, future OLC attomeys doing research will find your comments more
useful if they include bill descriptions. - Bill comments afso follow a rather standard format that
can easily be discerned by review of a few models. - - '

‘Because many issues recur in our bill comment practice, prior comments may provide
helpful support for.particular propositions. For the benefit of the reviewing deputies, you may
wish to-include citations to prior bill:comments in your initial.draft. Because bill comments.
themselves rarely-become public, see infra p. 18, we generally do hot cite them:in finabbill - .
comments; you should theréfore remove such citations-before transmitting the comment toOLA- . .
or OMB. - o : o S :
1

= . ,For’-f.nddélls of OLC bill .c;on;zménls;'sée‘Tz.&z.b.] L:

. Thebill comment deputy-will function 4s the first deputy: for the bill comment and; as with:
' an opinion, a second deputy will need to review the bill comment. Bill corments require cite .-
checking and must be sigried, but, unlike opinions, they-heed:not be printéd on bond paper. Bill.
comments are distributed and recorded, however, in the same manner as opinions. You should
follow the procedures detailed suprap. 11. In addition to distributing the hard copy of your bill -

14 -
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comment, yoy should e-mail it to the OLA contact person, with a bec to yourself and a cc to the
bill comment deputy. (In addition, the Office at tifnes has experimented with having an attorney-
adviser act as a liaison with OLA to ensure that our comments are included in final letters to
Congress or within the Administration: include a ¢c to this person if applicable.) The subject line
of the e-mail should reflect the title of the bill (though you should feel free to abbreviate as
needed) and the bill number. In the e-mail, be sure to include the OLC tracking number. You
should also note on the green sheet attached to the bill that you had 2 comment and briefly
summarize the comment; You should attach a copy of the e-mail and the comment to the back of
the bill and give the packet to your secretary for filing. '

When OLA incorporates an OLC coment into a letter to Congress or within' the
Administration, the OL:A contact should route a signed copy of the letter to OLC. When you
receive a copy of such.aletter, you should ensure that it also has been routed to the attorney-
adviser who acts as aJiaison with OLA (if there is someone who fills that role). '

No Comment, In the vast number of cases, the legislation, reports, testimony, and
correspondence we review present nio constitutional issues or any other issue meriting an OLC
comment.” If you are uncértain whether an issue you have idenitified merits corument (or, indeed,

~whether it is even a constitutional issue at all), you should consult with the bilt comment deputy.
&In many cases, you may wish to consuit as a preliminary matter with a colleague with expertise in

the relevant area. Ifj:hased upon your own determination or following consultation with a
colleague, the bill does not merit comment, you may communicate that “no comment” to OLA.
Unless you are relatively new to the job, you should not feel that you must check with the bill

-comment deputy in such cases (so as to avoid conversations like, “I've read this bill authorizing
.the Small Business Administration to conduct a review of its pencil acquisition procedures, and I

don’t think there are any constitutional issues”). When you heve no comment, send an electronic

- mail to the OLA, contact, with a cc or bee to yourself. Some deputies handling the bill comment

process like to receive copies of no-comment e-mails; check with the deputy in question to
determine his or her preference. The subject line should reflect the title of the bill (though you
should feel free to abbreviate as needed) and the bill number. 1t is often helpful to include the

QOLC tracking number,, so that you can easily determine, as you review your assignment report of

a later or related versiofof a bill, whén and how you handled the matter. ‘A no comment would

Jook like this: A
' vy
To: , Greg Jones
From: : Oscar Cox : )
Re: HR 1234, 8BA Pencil Acquisition Bill

OLE has no comment on HR. 1284, the Small Business Administration Pencil Acquisition and
- Review Act of 1990, [OLC No, 37123] ' '

Oscar Cox (455:55)

13
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You should save a copy of the e-mail in an electronic file devoted to bill comments, so B
that you can easily refer to it when a subsequent iteration of the bill circulates or when you are A
reviewing your assignment report. ‘You should note on the green sheet that you had rio comment
and return the bill to your secretary so that it may be logged into the system as completed.

I you consider or research.an issue at any length or discuss it with a deputy and decide
not to comment, you should briefly note the issue considered or discussed on the green sheet in
the section entitled “List Issues Involved.” (For example: “Considered potential Prinfz/New York
problem with subsections 5(b), (), and (i), Discussed with deputy and decided not to comment
on the theory that 5(b) essentially supplics rules of decision, 5(c) is in service of 5(b), and 5(i)
creates no new difficulties.”) The brief comment will become part of the OLC matter tracking
database and will assist attorneys who consider related or similar bills. : -

CITIZEN LETTERS

The Office frequently receives letters from citizens seeking legal advice or assistance. One
of the paralegals ordinarily prepares, for review by an attorney-adviser and the signature ofa
deputy, responses stating that, because OLC is authorized by law-to render advice and assistance
to the President or the heads of Executive Branch agencies, the Office cannot provide the
requested assistance. On occasion, the Attorney General refers citizen correspondence he or-she
- receives to this Office. .Although we respond to such letters by noting the Department’s long-
standing policy not to provide legal opinions for persons outside the Executive Branch, we -
+ generally offerbackground information that is responsive to the inquiry. : ki\:) :

% For sample responses to citizen letters, see Tab 12.

16
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OLC ADMINISTRATIVE MATTERS

L

PUBLICATION AND PUBLIC RELEASE OF OPINTONS

Should the Opirion Be Published? OLC publishes selected opinions in bound volumes.
These published opinions are also available on Lexis and ‘Westlaw, and certain publicly available
opinions appear on OLC’s Internet website, For publication purposes, eligible OLC opinions
include (a) any work:product, memorandum, testimony, etc., (b) that is signed by a deputy or
higher, and (c) that is:addressed to someone outside of OLC. We do not publish fotm and legality
memoranda for Executive Orders or Attomey General Orders. We only. publish bill comments in-
rare cases, when they are particularly extensive or important. - '
W, : ' ’ .
OLC’s Publication Project Committee determines, based on recommendations by the ‘
attorney and deputies, whether to publish an opinion. Before a deputy signs your opinion, you
should fill out a “publication recommendation sheet” You should find the opinion S
recommendation sheet attached to the opinion when it is returned to you after a cite check by one
of the OLC paralegals, The form includes the name of the opinion, the date the opinion is to be
issued, the date the opinion was cite checked, proposed headnotes for the opinion, and
recommendations from the attorney and deputies involved on whether the Office should publish
the opinion. Once you fill out the form and the opinion is signed, attach a signed copy of the
: opinion to the form and circulate it to the deputies on the project for their recommendations.
—_ - Once everyone has made a recommendation, you should retiirn the form-with a signed ¢opy of the
B ) opinion to the attorney who coordinates the publication project. You should include headnotes
' even if you do not recommend that the Office publish the opinion, unless it is clear that the
opinion is not suitable for publication, since the deputies or the Committee may overrule your
recommendation. : : : :

= For a copy Oftké publication reco}nmendation .
sheet, see Tab 13, . :

_ . .In making your recommendation, you should consider; among: other things, whether the -
opinion: (1) addresses an issye likely to recurin the same or another context; (2) addresses:an - -
issue of interest to the public, or others beyond the components or.agencies to whichitjs -~ " .
distributed; (3) addresses a matter that gives helpful insight into the operations of government; 4
revises a prior published decision of OLC; (5).conflicts with written opinions of other agencies or
governmental bodies; or (6) takes an approach not taken by the courts, : '

‘Other Publication Project Tasks. ‘As the Office prepares opinions for publication, you-
may be asked to review opinions and draft headnotes or to review cite checking conducted by the
paralegals. You should regard these assignments as important and'complete them in 4 timely
fashion.. You will often find that once Yyou turn to them, they require relatively litfle time,

3
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Confidentiality and when an opinion is made “public.” OLC treats all matters within the *)
Office as pertaining to the business of our “clients” and—much as in private practice~we regard
the iatters as confidential within the Office. This is particularly the case with our opinions. If
others ask you for a copy of an opinion, check with the first deputy. Almost invariably, you will
need to seek the views of the client agency. (In those cases when OLC wishes to publish an
opinion, we first gét the permission of the client agency.) ‘ '

If'the opinion is released outside of the Exécutive Branch it is regarded as “public.” Ifan
opinion is released, let the head of the OLC paralegals know so:that he or she may note the
distribution on an opinion Jist and the day book copy of your opinion: For mote recent opinions,
the head of the paralegals and the attorngy-adviser who coordinates the publication project
maintain a list that generally indicates which opinions have been released. ‘Although OLC’s bill
comments are rarely, if ever, publicly released, the substance of the advice js often incorporated in

- letters to Congress from OLA. or OMB-setting forth Department or Administration views on the
legislation. In such cases, the OLA or OMB letter, rather than the memorandum from OLC,
would constitute the public statement of the Department or the Administration.

HANDLING AND MAINTAINING DOCUMENTS AND ELECTRONIC MAIL
. You should retain all notes, docmrnenis, and e-mails that are important to understanding a

déc;isi'cm of the Office, It may be useful to enable the AutoArchive feature of your e-mail_pjxogram
to facilitate maintenance of e-mails: co

Onee your security clearance has beer approved, you will be provided with a mandatory
briefing on access to and handling of classified materials’ Under no circumstances should a’’
classified document be left unattended or provided to an individual without an appropriate -
clearance or without a need to know of a document’s contents. Safes are located in the AAG's
office suite. Most but not all' documenis may be maintained in our safes; Information classified at
the code word level may only be discussed or maintained in a suitable secure facility. The AAG’s
Confidential Assistant and the Security Programs Manager know the combinations to the safes.
Documents requiring storage shiould be taken to. the Command: Cénter wheti persons 'with access
to safes are unavaifable. . There are special rules for duplicating classified docurments. In addition,
classified docutrients may only be'disposed of by shredding, - S

- % .For more information.on security issues, see Tab 14" " .

- If a document is disposable and is not classified, but implicates privacy CONGEINSs or is .
otherwise sensitive; you should deposititin a birn bag, .o o '

. ASSIGNMENT REPORTS .

_ Attorneys must submit, on a biweekly basis, assignment reports to the deplty who tracks .
assignmerits. . As they become due, your secretary will prepare for your review a draft assignment

18
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the deputies® review of your assignment report, you should ensure that your secretary has placed

your pending legal oplnions first, ahead of your bill comments,

will be to update the desctiption of the matter’s status, You should be brief, but sufficiently
descriptive that the reader—the assigning deputy-—will have a good sense of your workload and
the flavor of the project. You should also review your assignment report carefully to determine .
that completed mattergeare so identified, : '
Once your secrgtary has edited your assignment report and you have reviewed it, you

should initial the first page. Your secretary will then distribute copies of the report, including a

- COpy to you. Be sure to maintain a file of your assignment reports, as you may wish to refer to
your last assignment report as you review the next one,

‘W Forg sample assignmeni report, see Tab 15,
BUDGETARY STATISTICS

) The last page of your assignment report will include a sheet entitled, “Budgetary
' Statistics.”. This sheet identifies, in the most bare-bones fashion, the volume of work you
produced during the period covered by the assignment report,

On your budgetary statistics form, you should count opitions, memoranda, bill comments,
orders, and any other written advice-only once, at the time the matter is completed and a written
product issued, N - '

- Under bill commients, you should include *no comments”™ as-well as bills of agency
testimony ‘on which yowprovided a written comment,
A ) e e . © e T . )
Record as a separate item each time you provide oral advice—whether by telephone or at
a meeting. Where rultiple conversations.or meetings occur on 4 single toplc or related topics, - .
record each instance in the appropriate category on the budgetary statistics form. - Do not,
. however, count conversations in which You are not providing substantive legal advice but are . |
+ . simply being asked g Question or being given additional factual iniformation, -Count any meeting -

= Ifyou pmvide;signiﬁcan; assistance to the head of the ~Oﬁ§c'e,- a deputy or'to another
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attorney-adviser on & matter (e.g., preparation for a meeting or reviewing a written document), ”}
record that on the budgetary statistics form, You need not, however, list a separate item on the '
assignment report (unless you suspect that on one has opened a new matter, in which case ask

whether you should do so).

ETHICS MATTERS

) Shortly after your tenure in OLC begins, you will be required to-attend a depértmental '
ethics briefing, The Office’s designated ethics officer 'will provide you with the dates and times of
these briefings. It will be your responsibility to arrange to attend the briefing, N

.Ifin the course of your tenure you have any ethics questions.or concerns, you should
contact the designated ethics officer. There are, however, two general areas about which people
often have questions. : _ :

Conflicts of Interest, Ifyou, a spouse, dependent child, general partner, or-an outside -
organization in which you are an offiicer, director, trustee, general partner, or employee or with
which you arenegotiating for employment has a financial interest in a particular matter in the
office, you may not work on that matter, unless you obtain a waiver. Although ownetship in a
diversified mutual fund will not disqualify you when the stocks held by the fund might otherwise
.present a problem, ownership in 2 mutual find concentrating in a particular industry, State, or
country may disqualify you from working on a matter involving that industry, State, or country.

Personal Use of Office Resources. . The second area of frequent inquiry concerns pers;o_nal
use of office resources. Here are the basic rules about what you may do{provided your activities
do not interfere with your work);

- 1. You may make personal use of office and library equipment and
facilities, as long as there is only negligible expense to the
government, such as for electricity, ink, small amounts of paper,

- -and ordinary wear and tear. AP -

2. You may make personal calls of reasonable length.and number, as

. -well as faxes; to locations withinithe commuting areq; you may also -
make long-distance calls of reasonable length and-number; ifyou ,
charge'them to a personal account, suchas a ereditcard. - v

o 3., You may-use e-mail for shott:personal messages; as'long-as you do-
++-not:send these.messages-to large groups of people or disseminate
information on non-govemnmental activities like fundraising or.a
business, : ' : ' -

4, You may make reasonable and limited of the Internet, a5 long-as -
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: ;.f}._':'-f) access is not to one of the Internet sites that will charge the
e ‘ government as a user or to material, such as sexually explicit
-material, that is inappropriate for the workplace.

5. Within limits 'of.reasonablen.ess, you may use Westlaw after-hours for pro
bono matters and professional development. _

REIMBURSEI\@M/SUPPLIES/ Caps

Office supplies are available in the. copier room. You may request additional supplies by
asking OLC’s Executive Officer. You should hesitate before spending money in connection with
Office matters in the expectation that you will be reimbursed. These matters are coveredby -
complex rules and yougshoiild check with OLC’s Executive Officer before ‘expending any funds.

If you do not have parking privileges and a particular project requires that you work late

(generally after 8:00 p.m.), you may be reimbursed for cab fare incurred for transportation home
from the Office. Provide a receipt to OLC’s budget and financial contact, : '

PARKING

The Office has a limited number of parking spaces for-attorneys and staff Whic?gi-'are ‘
) . assigned on the basis of seniority among those. wishing to drive. If you are not eligible fora - -
s ) parking space or do-not choose to have one assigned to you, and you commiute by public

ATTIRE

Attorneys are generally expected to wear business attire, with exceptions to this general:
- rule left to each individual’s good judgment based upon such factors as weather or micetings, '
- Casual Friday,,.On Fridays. atfomneys and staff may-dress in cdsual attire that is
appropriate for-a professional office setting, Please note that although Casual Friday iswidely - - -
' practiced in thé Departyent and in Washiington generally, we advise that you dress in business. -
'+ attire if you anticipate any meetings outside the Office on a Friday. '

- . Casual AdgustAs Some accommoidation to the relitive quiet of August arid with due - -
regard for the city’s early. bistory as.a Swamp, thie AAG has often extended the Office’s Casual -
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COLLEGIALITY S . . . , f:-)
The Office prides itself on its relatively small size and the collegiality that its size permits. -
Indeed, it historically has been the view that the nature of OLC’s work and its inherently :
collaborative nature mandates a small staff, Accordingly, you should not hesitate to avail yourself
of that collegiality, seeking out the views or assistance of others. Likewise, you should freely
‘make yourself available to others, offering the benefit of your own experience (which you will
develop surprisingly quickly) as well as the benefit of your time. '

.~ Mote formally, the Office often has Wednesday lunches, during which attornéys.of the
Office discuss pending matters of interest or 2 single attorney presénts a pending matter for

discussion, By the sarie token, OLC is a busy place. You are the ultimate judge of your schedule
and the balance that your docket demands. You should also.umderstand that those same demands

may keep many colleagues in their offices, or keep doors shit, or heads wrinkled in conceritration.

Céllegiality also demands due regard for our colleagues even when the press of our own .
business isolates us. For example, when using.a printer-—your.nearby hetwork printer, or the
Westlaw or BRS printers—_'—please pick up your documents promptly. ‘

You should also print out law review articles from electronic databases. with hesitation.
Such articles, take painfully\long to print out and you.should only do so when a hard copy is not:

- avajlable.from the library. . If you are printing out law review articles as background reseatch, you
should do so in off-hours. If your research is for 2 personal project, you are subject to the ethical
restrictions noted above; as 4 simple matter of collegiality, you should not take up priitter time

- during the work day. - ' :

MISCELLANEOUS
, {'our mentor, your executive gfficef, and the-deputies are-all obvious résoirces that have
been mentioned in various sections of this manusl, We would be remiss if we failed to point out -
- the most senior attorn=ys in OLC, who have worked through-various adininistrations and offera
. wealth of knowledge, expertise, and sound judgment: They dre also, without exception;: generous-
. colieagues, They are: Paul Colbomn, Robert Delahunty, Rosetmary Hart, and Dan Koffsky: - -..

Topping them all is our 661'leégue- Herman Marcué_e, who :jbin'ed the Départxnéﬁf‘ of istice

in 1947 and has bisen, with OLC since 1958, Herman works part-time, and remaitis an active and

* valugd colleague and an-engyclopedic resource to the new attormeys-of the Office, - -

. An orgahizatignidl chart for the Departmeniaf. - -
. Juslice appears at Tab 16. S

= Por alist ofattorneys and staff who currently serve: -
" In'various roles within QLC, see Tab 17, :
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United States Department of State
Rashington, D.C. 20520
Jaﬁuary 11, 2002

UNCLASSIFIED
MEMORANDUM -

\

U uuzr—c. 1 UU )

Deputy Assistant Attorney General
Office of the Legal Counsel

United States Department of Justice

T
T,

FROM: William H. Taft, IV g2, .

‘Legal Adviser
SUBJECT: . Your Draft Memorandum of January 9

I attach a draft memorandum commenting on the draft
you sent me earlier in the week. While we have not been
able in two days to do as thorough a job as I would like in
reviewing your draft, I am forwarding these comments to you
in draft form now for your con51deratlon. They 'suggest.
that both :the most important factual assumptions on which
your draft is based and its legal analysis are serlously
flawed.

Our concerns with your draft are focussed on its
consideration of the status of detainees who were ‘members
of the Taliban Militia as a practicdl matter. Under the
Geneva Conventions, these persons would he entltled to have
their status determined 1nd1v1dually. We find untenable
the draft memorandum’s conclusion that this is unnecessary
because (1) Afghanistan ceased to be a party to the
Conventions, (2) the President may suspend the operatlon of
the Conventlons w1th respect - to Afghanistan, and (3) '

tha Iinitad

Tt UIr T O

States. As a matter of 1nternatlona1 law, the draft
comments show, all three premises are wrong.

The draft memorandum badly confuses the distinction
between states and governments in the operation of the law
of treaties. Its conclusion that “failed states” cease to
be parties to treaties. -they have jolned is without support.

Its argument that Afghanistan became a “failed state” and

thus was no longer-bound by treaties to which it had.been a
party is contrary to the official position of the United
States, the United Nations and all other states that have



‘considered the issue. 'The memorandum’s assertion that ‘thé

President may suspend the United States’ obligations under
the Geneva Conventions is legally flawed and procedurally .
impossible at this stage. The memorandum fails to address}
the question of whether customary intérnational law ‘is
binding on the United States as a matter of international
law. (aAs” John Marshall was fpnd of saylng,hi mask the

questlon is to answer 1t.)

-.President or the’  Secretary. gﬁtstate_tha;”:he Obllgatlons of

John, I understand you have long been convinced that
treaties and customary international law have from time to
time been cited 1napprop*1ately to circumscribe the
President’s constitutional authority or pre-empt the .
Congress’s exercise of legislative power I also
understand your desire to identify legal authority
establishing the rlght of the United States to treat the
members of the Taliban M’lltla in the way it thlnks best,

if such authority exists. I share your feellngs 1n both of_

these respects. I .do not, however, ‘believe that on. the .
basis of your draft memorandum I can advise elther the

" the’ United 5tatés under the Geneva Conventions have lapsed

with regard to Afghanistan or that the United States is not.

bound to carry out its obllgatlons under  the Conventions as
a matter of international. law. That may mean, of course,
that we must determine spec1f1ca11y whether 1nd1v1dua1

members of the Taliban Militia ‘in our custody are. entltled ;L

to POW status, and it may be that some are actually »
entitled to it. "In prevxous confllcts, the United States
has dealt_with tens of thousands of detainees w1thout o
repudiating its obllgatlons urider the Conventlons. I have
no doubt we can do so here, ‘where a relative handful of .
persons is’ 1nvolved.‘ Only the utmost confidence in our.
legal arguments could, it seems to me, justlfy dev1at1ng
from the United States unbroken record of compllance with.

———ﬁ!e—eenmra—emwerrmns ITTourCconduet oL T IItary

,Attachment:

operations over the past fifty: years. Your draft
acknowledges that several of its conclusions are close.
questions. The attached draft comments will, I expect,
show you that they are actually 1ncorrect as well as.
incomplete.- We should talk

As sgated.

cc: Secretary of State
Judge Gonzalez




" DRAFT .

l I| January 11, 2002

: : This provides our comments on the OLC Draft Memorandum for William J.
Haynes I, General Counsel, Department of Defense, Concerning the Application of
Treaties and Laws to Al Qaeda and Taliban Detainees. We look forward to dxscussmo our

views further. .

Our comments are grouped into four sections. First, we set out in a general way
some implications of the line of analysis presented in the draft opinion. Second, we
-discuss various difficulties inherent in the draft’s conclusions themselves, in particular
the questions of the existence of Afghanistan as a State and the continuity of treaty
obligations. We also consider cases when the Convention was previously applied;

. including cases in which full compliance was not possible, and the consequences of such
non-compliance. Most importantly, we address the analysis of the Geneva Convention
obligations to Taliban forces. Third. we consider the draft memorandum’s discussion of
whether the applicability of the Geneva Conventions may be suspended. Fourth, we
consider the draft memorandum’s conclusion on the continued applicability. of customary
. international law in the event the Geneva Conventions are determined to be inapplicable.
Finally, we include in an appendix a summary of potential reactions to the conclusions

- -—that-neither-the Geneva-Conventions nor-customary law is-applicable.

' - International law does not support key conclusions in the Draft Memorandum,
- including those concerning Afghanistan’s existence as a State, the continuity of treaty
obligations, the applicability of Geneva Convention III ("GPW”) to Tahban forces and
“the apphcabrhty of customary intemational law.” .
Treaty relations between Afghamstan and other nations continue to apply. The
issue-of recognition of the Taliban government and-its effectiveness-in performing

- governmental functions is entirely separate from the question of statehood and whethera - -

state remains a treaty partner. Spec;ﬁcally, the United States and the international .
community have continued to recognize Afghanistan as a State with international treaty
obligations. Indeed, Afghanistan has remained a member of the United Nations at all
times. Afghanistan i is today and has been at all relevant times a Party to the Geneva.

onventi ( 1 e hut
. was not in effect under the Tahban regime, the U. S is today subject to the obhgatxons
applicable under the GPW. :

The Geneva Conventions are applicable by their terms to the Taliban forces. The

GPW is intended to apply in the broadest set of circumstances, with “recognition” of the
.adversary not a prerequisite to its application. Article 4(A)(3) of GPW specifically
applies to “members of the regular armed forces who profess allegiance to a government
or an authority not recognized by the Detairiing Power.”: The Taliban qualify asa -

“government or authority” and, as a category, Taliban forces could meet factual tests of

“regular armed forces.” In cases of doubt as to specific individuals associated with the
Taliban, Article 5 of the Prisoners of War Convemxon requu-cs that protection be .
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provided until their status has been determined by a competent tribunal. Finally, the
suggestion in the draft opinion that the President might suspend the Geneva Conventions
1s contrary to international law and procedurally unavailable.

Contrary to the conclusions of the draft opinion, customary international law -
creates rights for, and obligations on, the United States. The U.S. relies on customary
intemnational law in key areas, including law of war, immunities, treaty interpretation. law

~ of the sea, and expropriation, The breach of customary international Taw obligations

could subject the United States to adverse international consequences and.reduce our
ability to conform the behavior of other countries to international standards. Even where
U.S. law trumps a particular international law for domestic purposes, it does not, without
more, relieve the U.S. of its international obligations, : .

S

Consequences of the Memorandum’s Conclusions

If the analysis and conclusions of this draft opinion were accebtcd, -a numbei of
the consequences could be very significdnt, and therefore should be noted:

» Ifneither the Geneva Conventions nor the customnary international law of war
applied, the legal basis for military commissions would be undermined. -

o Iflaw oblig;t'i'bnvéipnéliéd, UsS. forces would also nio longer enjoy the rights of
belligerents; they would become subject to prosecution for such 'c_omrh_qn S
crimes as murder and willful destruction of property. co

¢ The conchision that the Geneva Conventions do not apply could presumably
be the basis for actions that otherwise would violate the Convention, including
~'conduct that would constitute a grave breach.! This raises a risk of future -
--criminal-prosecution for U:S. civilian and military leadership and their. ~
-advisers, by other parties to the Geneva Conventions (in view of the
Convention obligations with respect to finding and prosecuting violations).

* For the first time, the United States would deny the applicability of the o
Geneva Conventions to opposing forces in an armed conflict involving U.S.
forces. This would bhe contrary to consistent ULS. practice aimed-at promoting

the widest possible application of those conventions.

o - If Afghanistan is dctemii_ncd not to.be a party to the Geneva Conventions .
" because it is a “failed State” or if the United States could suspend its treaty
- obligations with Afghanistan under the Geneva Conventions, either

! The grave breaches specified in article 130 of Geneva Conventioni II1 include depriving the prisoner of
war “the rights of fair and tegulat trial prescribed in the Convention.” Other potential breaches that would
Dot constitute grave breaches are "acts conuary to the provisions of the present Convention.” GPW I,
Article 129, 3rd para. ’ .




prospectively or for some identified period of timie, Afzhanistan would have
' no effective treaty relationship with the United States under those
. . Conventions for the same period. ‘'The implications of such a legal approach
include:

» The United States would have no basis to complain of violations of the
Geneva Conventions.committed against U.S. or coalition forces who
continue to conduct operations in Athamstan norwnhstandmo the fact
that hostlhncs may be ongomg

. Afg.hamstan would also not be a party.to any other treaty that was open
only to States. - It would have no obligations vis-a-vis the United States
under the Nuclear Non-Proliferation Treaty; it would not be a member of
the IMF or World Bank for purposes of finance or assistance; it would
ceased to be a member of the United Nations and no longer have
obhgatxons under the Charter. '

‘. If Afghamstan had at some point ceased to exist as a State numerous other
questions would arise that are neither addressed nor considered in the draft —
e.g., diplomatic relations and the status of our Embassy, ownership of assets,
e e ———iability -for-claims; loans-and-debts;-and-so-forth:—One must-also-consider the
implications.of the fact that the position taken in the opinion is contrary to the
legal position consistently taken by the United States on the status of

. | _ - Afghanistan; from 1996 until today:

o Ifthe United States is precluded from maintaining mutual treaty obligations
~with a “failed State”, this would have far—reachmz implications for the
coriduct of U.S. foreign pohcy toward other States wnth qucstxonable
: govemmg rcg1mes




------ United-States-owed-to-Afghanistan-under the Conventions-were-or-are-suspended;-and-- - -

Comments on the Draft Opinion

I._The Continuing Applicability of Treaty -'Re'la'tiop’s

The Draft Opinion sets forth two basic arguments with respect to the continuing

~applicability of treaty relations.

First, it argueé that Afghanistan ceased to be a party to the Geneva Conventions

because it ceased to be a State. If Afghanistan is a non-party, the U.S. did not have any

obligations vis-a-vis Afghanistan under the Treaty. Recognizing that Afghanistan is at
present undoubtedly a State, the opinion argues that even if Afghanistan’s Party status is
“restored,” the U.S. is still not bound to follow the'Geneva Conventions because the
President can determine that Afghanistan has not yet “returned to the status of a state
party to the Convention™ (p. 24), and because the jurisdictional provisions of the
Convention remain inapplicable even if it is." ' ; B

Second, it argues that, even if Afghanistan is vi¢wed as having remained a party
to the Geneva Conventions, the President can now determine that the obligations of the

that such a determination would be valid under international law.> - .. A
While the first argument makes a number of valid points about the constitutional
role and legal authority of the President under domestic law, it:is confused and inaccurate
in a number of other respects. The concept of “failed State™ has been developed as a
historical and political analytic tool, not as a legal concept. - A failed State does not
-thereby cease-to be-a-State, nor'does it cease to-be-a party to relevant Conventions.

Specifically, neither.the United States nor any other country:has viewed - - - — -~
Afghanistan at any point as ceasing 1o be a State. Neither the United States nor any other
State has viewed it as ceasing to be a party to international agreements. The fact that the
United States did not recognize the Taliban as the government of Afghanistan is
completely irelevant.

Since Afghanistan never ceased to be a party, there is no question whether its
party status is now fully or partially “restored,” nor is there even such a concept of losing -
and restoring party status in treaty law. As the opinion repeatedly fails to recognize, the
ability, inability, or even unwillingness of a State to perform international treaty
obligations is a question entirely separate from the question of its status. Afghanistan has
continued to be a State and a party to the Geneva Conventions during the relevant period.

A. Afghanistan Has Continued to Be a State and a Party to the Geng.!g
Conventions. '

? Draft Opinion at 28-32,

»
{



1. In General, a “failed State” Does Not Cease to Be 2 State and
Remains a Partyv to Relevant Conventlons.

Thc conccpt of “failed State™ has recently gamcd currency in both academic and
popular wntmg, but it is not a legal concept. Some argue that the normal international
law rules govcrmn; outside intervention in‘internal affairs should be different in the case’
of a “failed State.”” Nongtheless, contrary 1o the suggestion in the draft opinion. a “failed
State” is still undcrstood to'be a State. and it does not cease to be a party to relevant
Conventions.* :

. According to the Draft Opinion, Afghamstan was not a State under the Taliban
because it failed “some, and perhaps all, of the ordinary tests of statehood.” This is
inaccurate. The non-recognition of the Taliban was a foreign policy judgment; the
Taliban did ultimately effectively contro! as much as 90% of the territory, it exercised the
functions of a government, and it was generally treated by the international community as
ade facto govemning authority. Even if the Draft Opinion factual analysis were accurate,
however, the conclusion that a “failed State” is not a State rests on a misunderstanding
and misapplication of the criteria for statehood. Itis also conu'ary to U.S. and
international practice.

" The discussion of the “tests™ of statehood in relation to Afghamstan concem the
question of whether there is a government in control of the territory and capable of
engaging in foreign relations. There has been no question about the boundaries of
Afghanistan; nei ghbonni’ countries have not sought to extend their borders into
Afghanistan, nor has there been any change in the- delmeauon of Afghamstan in-
authoritative United States maps. : : :

Essennally, the. Draft Opunon s.argument turns.on the premise. that an existing -
State must continue to have a recognized. effective govemnment or else cease to be a.
State. No such principle, however, exists in international law. To the contrary, it is well- -
established in international law and U.S. practice that the absence of a recognized
govcmmcnt6 or a government in control of temtory, docs not render an exxstmg State
‘stateless.” '

? Far from arcumg that “faxled States™ should no Iongcr be pamcxpams in !reary regimes, the literature
views the continued application of treaty regimes as particularly important with respect to failed States, to
easure protection of the population. See. e.g.. Ruth Gordon, “Saving Failed States: Sometimes a
Neocolonialist Notion,” 12 Am. U. J. Int't L.& Policy 903 (1997); Oscar Schachter, “The Decline of the
Narion-State and Its Implications for Internationat Law,” 36 Colum. J. Transnat'l L. 7 (1997); Jennifer
Moore, “From Naticn State to Failed State: International Protection from Human Rights Abuses by Non-
Sta:c Agents,” 31 Colum. Hum. Rts. L.Rev. 81 (1999). - .

* For example, Oscar Schachter, whose article is referenced in the draft opinion, states: “The term “failed
states” has come to be used for these cases [where: government and civil order-have virtually disappeared,
including Liberia, Somalia, and Afghanistan] and others like them.. The United Nations has continued to
trcat them as member states, entitled in prmcnplc to* soverelgn equality,”....” Schachter, at 18.

* Draft Opinion at 22. -
$ “There are therefore four condmons which must. obmn for the cxxstence of astate. ... But once a state is
established, temporary interruption of the effectiveness of its government, as in a cml war or as a result of




- The “stateliood” criteria to which the Draft Opinion refers are those applied 10
determine whether to recognize a.new State in the first instance; their application with
respect to the extinction of an existing State is an entirely different question. Once a
State comes into being, the question becomes not one of recognition, but rather a question
of extinction.” There is a Very strong presumption in international law against extinction
of a State, even after a lengthy period of internal anarchy (¢.g., China, Soinalia).®

We are aware of no instance in which a well-established existing State has ceased
to exist, either in the view of the United States or in the view of the international
community, on the grounds of internal conflict and absence of a single effective or
recognized government.’ Nor do occupation and annexation by an external power, if
nonconsensual, normally affect the continuing existence of a State. To the contrary. there
are many examples of States continuing with only ineffective governments-in-exile or no
recognized government at all. It is well-established that internal conflict and revolution,
even if prolonged, do not affect the continuity of the existence of a State. In World War
11, for example, France, the Netherlands, and Belgium did not ceaséto be States when -
they were overrun by Germany and the only independent “governments™ were in exile.
The United States never accepted the incorporation of Estonia; Latvia and Lithuania by -

-the Soviet Union, and continued to recognize their existence as States. Neither the -

United__St_a;QSJl_QLanx_qt_hgr_c_o.&anhaLdid.nnchcngnize'.any__._gqvcmment in.Cambodia

undér the Hun Sen regime took the position that Cambodia itself was riot a State.
Nor is there any practice or authority that a State without a Sihgleieffecti'vé, .
recognized internal government somehow ceases to be a party to treaties or other

international obligations. The United States has taken the position that treaty relations -+
can survive even in the effective absence of a country. In the casé of the Baltics; for

.. example, the view of the United Statcs was that not only did-the Baltic.States themselves

continue fo exist, but.also that all treaties with the Baltics continiued to'exist as treaties in _

- force, although temporarily-incapable of performance by the Baltic States party. T e -

2. Specifically, the United States and the International Communitv Have =~

Continued to Recognize Afghanistan as a State with International

" Xreaty Obligations | _ :

1

belligerent occupation, is not inconsistent with the contiriued existence of the state.” Jennings and Waus, |
Oppenheim’s International Law, §34, 120, 122 (1992). o e
Id,a1206-208, v o S

? See generally, James Crawford, The Creation of States in International Law, pp. 405-412 and 417-420.
SuOf these four elements needed before 2 community may be regarded as a state, some may at times exist A

only to a diminished extent, or may even be temporarily absent, without the commuinity necessarily ceasing

* tobe astate. Thus the existence of a-civil war may affect the continued effective éxistence of a

govermnment, or relations with other states may affect the degree to which sovereignry is retained, while the
state nevertheless continues to exist.” Jennings and Wans, supra, §34, at 123 (foomotes omitted). Even in
cases of dissolution, annexation, and merger, moreover, despite the change ifi statehood there may be
continuation of weaty relations (e.g., the U.S.S.R., Czechoslovakia, the United Arab Republic). - -



The United States Position. The official United States position before during and
after the emcrgence of the Tahban was that Afghamstan constituted a State.'”

v The United Slates never broke dxplomanc relations with Afghanistan. On Januarv
30, 1997, the Department of State issued guidance for issuance of diplomatic visas to
Afghans; prefaced by the following statement: *While the United States maintains
diplomatic relations with the Islamic. State of Afghanistan, the USG does not recognize
any central govemment in Afghanistan.” In August 1997, the U.S. “suspended
operations” of the Afghan embassy in Washington. The U.S. did not, however, suspend
operations at the sole consulate of Afghanistan in the United States, in New York. The
consulate continued to have a ¢onsular officer accreducd to the United States

When the United States recently opened a'Liaison Office in Kabul priorto the
existence of a recognized government, we viewed the opening of the Liaison Office as _
the restaffing of a contim'xing diplomatic mission to the country of Afghanistan. We also
took the position that the mission enjoyed the rights and privileges of a diplomatic
mission under the Vienna Convention on Dxplomaua Relations, based on Afghanistan’s
continuing as a party to that multilateral treaty. This pasition had concrete practical
- consequences, such as the continuing protection of the U.S. mission and personnel.

Our practice consistently demonstrated a clear distinction between non-
recognition of the Taliban as a government and continuing recognition of Afghanistan as
a State. Even with respect to statutory certifications, for example, the Umted States
distinguished between statutes that required certifications as to “States™ or “Countries”
and those that required certifications as to “Governments.” Thus, for example, we
determined that Afghanistan was a major illicit drug producing and drug transit country
which had not cooperated.-fully with the United  States with respect to-efforts against
drugs. The Statement of Explanation provides, inter alia. that “In 1999 Afghanistan -
cultivated a larger opium poppy crop and harvested more opium gum than any other -
country.....” (Presidential Determination No. 2000-16 of February 29, 2000, 65 Federal
Register 15797-98 March 23, 2000.) On the other hand, we did not consider -
Afghanistan to-meet the criterion for the terrorism list that “the government of that
Country has repeatedly provided support for acts of international terronsm“ because there.

was no recognized ovemment 6(i of the Ex yort Admi

Our position with rcspect to thc continuation of treaties is also a matter of record.
The U.S. Government publication Treaties in Force has continuously listed Afghanistan
as a party to all bilateral and multilateral treaties, mcludmg specifically the Geneva
Conventions. ‘This is not mere inertia, as the publication does include notes where
changes in sovereignty and status have raised questions regarding treaty apphcabxhty.”

** Indeed, the United States maintained a similar position during the period of Soviet occupation of
Afghanistan in the [980s; notwithstanding Soviet control of Afghanistan and its government, the United -
- States continued to consider Afghanistan to be 2 State. :
" See, for example, the note with respect to the Union of Soviet Socialist Republics, Treaties In Force,
January 2000, at 297.




As the above brief indication of U.S. official policy and practice indicates, the
‘recognition of governments and States poses complex questions wijth implications fora
very wide range of legal and policy questions. They are deeply intertwined with the
conduct of foreign policy and even the day-to-day administration of international
relations, such as the issuance of visas.!? As 'such,,t'he,se questions are ones on which the
Department of State possesses a particular knowledge and expertise. The Department has
~created the'record-of the U:S:government s official telations with Afghanistan in recent
years. A determination that for some period of time Afghanistan ceased to exist would be

inconsistent with that record. ’ '

The International Position. The international commtinity as a whole continued to
recognize Afghanistan as a State. Afghanistan never ceased to be a-member of the
United Nations, for example, although membership is only open to States. Moreover,
Afghanistan continued to be actively represented at the United Nations. As the Draft
Opinion itself notes, “the overwhelming majority of States and.the United Nations
recognized exiled President Burhanuddin Rabbani and his government as the country’s
legal authorities.” (Footnote 57, P.22.) Such recognition necessarily of the government
of a country presumes the existence of the country itself, :

The UN Security Council has also indicated that the Taliban and other parties.to .

‘the Afghan conflict were bound to comply with the Geneva Conventions. In UNSC -

Resolution 1 193 (1998), the _S_ecun'ty Counc;il reaffirmed that: _

'All parties to the conflict {in Afghan_ista,n],airéb_b_und to comply gvi't,h-theirﬂ
= obligationsund_erintemat-iona}-humanit—arizin_law'and in particufar the .- - - S /}}
Geneva Conventions of 12 August 1949 ... - o : -

UNSC Resolution 1214, also concerning the conflict in Afghanistan; uses
essentially the same language in a preambular clause. The parties referred to in these o —
instances are the Taliban and those forces fighting against the Taliban. These :
" Resolutions, in which the United States Joined consensus, describe “obligations™ to
adhere to the Geneva Conventions. The Security Council could not have issued a »
resolution containing such a clause if it had not been convinced that there was a proper
legal basis to apply intemnatiorial law obligations to the parties to the conflict within-

Alghanistan. Evidently, the Council —and the United States ~ did not believe that

Afghanistan was a “failed State” where the Geneva Conventions had become :
inapplicable. Nor does the ICRC. Their database, which reflects the authoritative :
records of the Swiss Government as treaty depositary, lists Afghanistan as having

enjoyed uninterrupted status as a party to the Conventions since it first joined in 1956."%

~

*www.ICRC.ORG : _ . : . L

* There are other implications as well, not discussed bere, such as the implications for Afghani citizens
“who would-be “stateless™ in the absence of their State. . 4

¥ www.icre.org :



‘B. The Geneva 'Conveg‘_itidn«HasBeen in Force at All Réle\'rant Times

The Draft Opinion agrees that at present Afghanistan is a State with a recogmzed
government and addresses the question whether the Geneva Conventions are now in
force. It concludes at page 24 that “even if Afghanistan now has a recognized
government, it does not necessarily follow that its status as a party to the Conventions hads
been completelyrestored“*’l‘here is, however; no basis forsucha conclusion.” Grantmg
that Afghanistan is a Party to the treaty today means that the treaty must hencefonh
govern U.S. conduct. ,

Since Afgha.mstan never ceased to be a party, however, there is no question
whether Afghanistan’s party status is now fully or partially “restored.” More
fundamentally, there is no such concept of losing and “restoring” party status in treaty
law. Once a State céases to be a party to a treaty, it cannot automatically resume party
status. Rather, it must join the treaty anew, typically by depositing an instrument of
ratification or accession. If Afghanistan ceased to be a State and therefore ceased to be a
party to treaties, it would not now be a party to any treaties whatsoever. That is to say, no
treaties would be in force and Afghanistan would have to join every treaty anew. Thls
would include, for example, the Non-Proliferation Treaty, the U.N. Charter, the

_governing instruments of the World Bank and other international financial institutions,

afid all'other treaties and agreéments that specxfy that all Parties must be States.

The discussion of “festoration " in the Draft Ooinion‘il'lu'strales a significant
underlying analytic difficulty with the Draft Oplmon, which is that the question whether

..an.entity.is.a State.and party.to-a.treaty,.on.the.one hand, is consistently confused with the

very different and unrelated question whether it is able to perform relevant obligations.

 The Suprcme Court cases cited in the Draft Opinion concem the latter, not the former -

qucsuon 3

- We havc no quarrel with, and indeed support, the view that the recognition of
States and governments, and the determination of whether a State can perform its treaty

- obligations, are fundamentally and constitutionally Executive functions.'® However it

" See, €.g., Vienna Convention on the Law of Treaties, Ast. 26. Applying a treaty in force to the existing
situation, i.c., 1o POWs now in custody, is not the same as giving it retroactive effect. Anthony Aust,
Modem Treaty Law and Practice 142 (2000).

¥ Clark v, Allen, 331 U.S. 503 (1947); Terlinden v. Amcs 184 U.S. 270 (1902); and the discussion in the
Draft Opinion on pages 16 and 24.

' Although supporting a robust view of the President’s constitutional authority, however, it must be noted
that the discussion of constitutional authority in the Draft Opinion af pp. 14-16 is somewhat overstated. It
is well established that the recognition of States and of governments is an Executive power. Nonctheless, it
likely that peither the Congress nor the Supreme Court would agree that the President has plenary power
over the i mtcrpretauon of treaueg and of international law. We endorse the conclusion that “the question
whether a state is in a position to perform its treaty obligations is essentially a political question”.

* {Terlinden v. Ames, 184 U.S. 270, 288 (1902). Questions of termination, breach, interpretation, and

suspension, however, may implicate powers of Congress and the coirts. Perkins v, Elg, 307 U. S.327
(1939); Goldwater v, Carter, 444 U.S. 996 (1979).
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- remains true that the ability, inability, or even unwillingness'” of a State to perform
international treaty obligations is a question unrelated to the question of its status. There
. are numerous instances of temporary or even prolonged inability or unwillingness to
fulfill treaty obligations by particular countries, including even the United States. The
ineffectiveness of the Taliban and their lack of respect for fundamental norms of
intemnational behavior as well as international obligations have no bearing on whether
- .Afghanistan has continued to be a State and a party to the Geneva Conventions, . __

’

»

As discussed also in connection with suspension, below, in the case of the Geneva

Conventions the ability of the Taliban to respect treaty obligations does not justify a
reciprocal suspension of compliance by the other party. Even if suspension were
permissible, moreover, it is too late to announce a suspension for the peniod of Taliban
control. Suspension is not automatic, nor is it retroactive, but it rather requires formal -

notification in'acl_vzmcc.ls

It follows that the Third Geneva Convention constitutes at present a treaty in force
between the United States and Afghanistan. The Draft Opinion argues that this treaty is
not now applicable, because Afghanistan was not a party “at the time of the conflict.”"?

However, the normal rule is that treaties apply to the cifcumstances as they are at the time
the treaty is in force, in accordance with its terms. Once an extradition treaty is in force, -

s el —*'f:.:tifcr-:examplc;ihmtraditioztsbbﬁgaﬁonrappliz:stﬁ-aﬂrrdexmbindividua*s%hrespegﬁvé‘of' -

when the crime was committed or when they were taken into custody. Moréover.;asa: -
factual matter'it cannot be argued that there is no armed conflict at present; not only is the
' conflict still ongoing, but it is expected to continue for some time. Therefore, even.under
~the interpretation adopted by the Draft Opinion, the most one could say is that some
prisoners would be.covered by the Corivention and some would not, dependingon. 7
whether they were captured before or after the United States récognized the interim -
- government:—This-does-not appear-to be-a-particularly useful orworkableconclusion: "

-~

"’ See, e.g., Draft Opinion at p-2L.

'} See infra. S .
. * Draft Opinion at p. 24.



I1. The Agglicat—ion of the Geneva Conventions

The case is clear for applying the Third Geneva Convention (GPW) to the
Taliban, and presumptively according the Taliban members Prisoner of War (POW) -
status and/or treatment consistent with the GPW, not only on the basis of the text and
negotiating hxstory of the Convenuon but also on the basxs of sound pracnce and pohcv :

This section concludes that the GPW apphes because the situation as between the
United States and the Taliban is one of an armed conflict arising between two or more
High Contracting Parties under Article 2. It first reviews the special status of the GPW
under international law, the text of Article 2 and that recognition of a government or-
authority is not a prerequisite to application under Article 2. In this connection, we
examine the Taliban’s status as governing authority in Afghanistan, concluding that, even
on the terms identified by the Draft Opinion at pp. 18 - 19, the Taliban had sufficient
indicia of “authority” for purposes of being bound by the Geneva Conventions. The -
subsequent section shows that the GPW envisioned precisely a situation such as the
Taliban military, whose members “profess allegiance to a government or an authority not.

- recognized by the Detaining Power.” GPW, Article 4(A)(3). It notes, however, that the -

conclusion that the GPW applies to the Taliban category does not necessanly lead to the

~ result that all Taliban soldiers meet the requirements for POW status - they should enjoy

the protection of such status until special tribunals under Article 5 determine in individual
circumstances that particular persons do not meet the requirements for POW status.

Third, the section presents consistent U.S. practice in this area, with particular reference
to the provision of POW status to Viet Cong units during the Vietnam War, and to other
situations such as Haiti and Somah&

\
'vL?

A, The Apphcablhtv of the GPW to. Tahban Soldlers et e e o e

1. The Speclal Character of the. Geneva Conventlons e e e e e e

The GPW, like all other Geneva Convcntlons on the Protection of Victims of
War, stands apart from other treaties in a2 number of respects. It was among the earliest
treaties to extend its protections directly to individuals, whether combatants or civilians.

" The U.S. Senate Commxttec on Foreign Relations, when favorably reporting the

Conventions out to the benate for advice and consent to ratxﬁcatxon stated:

“Qur Nanon has everything to gain and nothmg to lose by bemg a party to the
conventions now before the Senate, and by encouraging their most widespread
adoption. . . . The practices which they bind nations to follow impose no burden
upon us that we would not voluntarily assume in a future conflict without the
injunctions of formal treaty obligations.” Geneva-Conventions for the Protection
of War Victims, Report of the Committee on Foreign Relations of the United
States Senate, 84th Congress, st Session, Exccutlve Report No. 9 July 27, 1955,
at 32 : :
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The text of the GPW bears out the view that it applies in circumstances such as »
those in Afghanistan - indeed, even in situations of occupation by a foreign power where

the original governing authority has been displaced and no longer exercises governmental

functions. GPW, Article 2, paragraph 2.

Article 1 of the GPW, common to all four Geneva Conventions of 1949,
expresses the basic principle that it is to be applied broadly:

“The High Contracting Parties undertake to respect and ensure respéct for the
present.Convention in all circumstances.” GPW, Article 1. :

The United States has embraced this principle, historically applying a liberal
interpretation of the GPW when assessing its application in a given conflict?® The

- respected ICRC commentaries on the 1949 Geneva Conventions emphasize that “Article

1 is no mere empty form of words but has.been deliberately invested with Imperative
force.” Jean Pictet, Commentaries on the Geneva Conventions of 1949, Volume 111, at 18
(“Pictet”). -Pictet notes specifically the special character of the Geneva Conventions
under intemational law: ‘ o s ' -

“By Iuhdcna.king this obligation [of Article 1] at the very outset, the thtiac_ti‘hg o
Parties drew aB'_BBLiQJl_tQ.ﬂJQ_faQI_IbaI.il.js.nQme_rcIyzn.engagément.coapludcd on

a basis.of reciprocity, binding each party to contract only in 5o far as the other ‘ A
party observes its obligations. It is rather a series of unilateral engagements . o Sy
solemnly contracted before the world as represented by the other Contracting S ’ ' )
Parties. Each State contracts obligations "vis-a-vis’ itself and at the same. time -

~ ‘vis-a-vis’ the others. The motive of the Convention is so essential for the
maintenance of civilization itself that the need is felt for its assertion, as much out

of respect for it on the part of the signatory:State ircel»f'_a_'s_ig,thehexpeg;agiog_gfm. e
. . - . . . Rz,
such respect from all parties.™ Id. at 17-18. :

- That said, Article 1 does not of itself provide for the application of the GPW in all |
circumstances of armed conflict. Article 2 provides for the scope of application in what |
is commonly réferred 1o as international armed conflict. Rather, as described in the ICRC
Commentaries to Additional Protocol I 1o the Geneva Conventions; the phrase “in ll
circumstances” mainly “prohibits all Parties from invoking any reason not to respect the

(Lonvention] as a whole, whether the reason is of a legal or other narure.,” JCRC
Commentaries to Additional Protocol I, page 37, paragraph 48.2 =

2 See, e.g.. Cumulative Digest of U.S. Practice in International Law 1981 - 1988, pp. 3453-4. _

' Treaty law refers to this kind of obligarion as erga omnes — owing obligations to the comnmunity as a
whole. o EER o '
2 Article 1 does, however, set the Geneva Conventions apart from the default rule of international law
under which cerain countermeasures — or reciprocal noncompliance with certain provisions of an’
agreement — may be taken. Failures of one party to an armed conflict to implement its obligations under
the GPW do not release the other party from its obligations under the GPW. See, e.g., Article 60(S) of the -
Vienna Convention on the Law of Treaties (excluding suspension as an option in the event of a material

breach of provisions relating to the protection of the human person contained in treaties of 2 humanitarian

character).’
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. : 2. Article 2 of the GPW Applies

The Draft Opinion asserts that “Afghanistan was in a condition of statelessness
during the time of the conflict,” and that therefore the “Taliban militia could not have
been considered a government that was also a High Contracting Party to the Geneva. . -
~ - Conventions.” Draft Opinion at 22. This paper has already demonstrated that there is no -
o cornicepr of failed starelicod wider weaty 1aw and that “failed States™ remain parties, as a -
matter of international law, to the agreements they have joined. Under Article 2 of the
GPW, it is also the case that the Taliban remained bound to uphold the obligations of
Afghanistan as-a “High Contracting Party.” ' : '

Article 2 of the GPW provides for its scope of ap;}lii:alion as follows: .

“In addition 10 the provisions which shall be implemented in peace time,
the present Convention shall apply to all cases of declared war or of any other.
armed conflict which may arise between two or more of the High Contracting -
Parties, even if the state of war is not-recognized by one of them. : C

The Convention shall also apply to all cases of partial or total occupation -

: of the territory of a High Contracting Party, even if the said occupation meets
e withuno armed resistance. : — e o i
: Although one of the Powers in conflict may not be a party to the present
Convention, the Powers who are parties thereto shall remain bound by it in their:
‘ mutual relations. They shall fuxgggnnore be bound by the Convention in relation
to the said Power, if the latter accepts and applies the provisions thereof.” Article
2, GPW. ' . : .

. The first paragraph requires that the acmed conflict arisgbetween two.or more 0fithe. s orn i
High Contracting Parties” to the GPW. As demonistrated above, Afghanistan remained a
High Contracting Party by virtue of accepted principles of intemational law, a fact that is
recognized by U.S., UN, Intemnational Committee of the Red Cross (ICRC) and other
organizations” statements and documents.” ‘That the ICRC, for instance, considered the
Taliban bound to uphold Afghanistan’s obligations under the Geneva Conventions is

T
L

B A basic factual and legal flaw.appears.in the Draft Opinion on this point. The Draft Opinion notes that
the Taliban were recognized as the legitimate government of Afghanistan by only three states: Pakistan,
Saudi Asabia and the United Arab Emirates. Draf Opinion at 22. (The recognition was of the Taliban
government, not the “militia” as so described by the Draft Opinion.) Yet at the same time, the Draft
Opinion, as noted, asserts that Afghanistan was “stateless.” However, one might imagine a situation in
which one of those governments that had recognized the Taliban became engaged in an armed conflict with
Afghanistan. Moreover, it is often the case that such governments wc_;fgld merely break diplomatic relations
and not withdraw their recognitiop from the other. Insucha situation, the- GPW would continué to apply at-
least as between such parties. But according to the logic of the Draft Opinion, Afgbanistan wouldbea
- High Contracting Party for the purposes of; ¢.g., Pakistan, but not for purposes of the United States. The
illogic of this conclusion would emerge sharply if both Pakistan and the United States were engaged in
. armed conflict in Afghanistan. ‘
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demonstrated by the formal ICRC note delivered to them in early October calling on
_ 6\ to meet several enumerated obligations.> - S

3. The Recognition of the Adversarv Is Not a Prerequisite to Application of

the GPW

The Draft -Opim'on relies upon the fact that the United ‘S"tates, as well as most

- governments, did not accord the Taliban formal recognition as the government of
.Afghanistan. However, the application of the Geneva Conventions does not depend upon

the mutual recognition of the parties - eithe
See generally Allan Rosas, The Legal Status

T recognition of govémments or statehood.
of Prisoners of War (1976), pp. 262 - 92

(hereinafter “Rosas”). The well-respected German military manual on the law of war

‘provides:

“It is irrelevant to the validity of intemnational humanitarian law whether the
States and Governments involved in the conflict recognize each other as States
[citations to text omitted].” Fleck, ed., The Handbook of Humanitarian Law in

Armed Conflicts (1995), para. 206 at

45.%

The annotation to this provision notes the following:

“The applicability of the rules of international humanitarian law is not dépéndent
upon' whether the parties to a conflict recognize one another. Throughout the -

Arab-Israel conflict, the Arab states have not recognized. Israel as a state [citation, _

. noting peace treaties with Egypt and

Jordan, omitted], yet both sides in that -

 conflict have accepted the applicability of international humanitarian law. The

question of whether the parties to an

armed conflict are siates is objective and not

. .“.._Q.matte:.ta,be«determinedbyMe‘gu[y'ee&veufecognﬂioﬁpvﬁrr'erafeacﬁj;arq.‘* -

C. Greenwood, id. at 45 (emphasis added).®

* While the United States does not have a copy of :!\h‘g‘notc _prévidcdv to the Taliban, the ICRC also

Whil
1

delivered such a note to the United States (as is their custom), 2t the same time informing us that they had
done so with the Taliban. See Note.of the. ICRC delivered to the U.S. Mission to UN and Othel_',

International Organizations in Geneva, 28 September

2001. -

» Paragraph 2 of Article 2 provides further textual evidence that the GPW is intended to apply in situations

Wi

otherasgovermmenmsor where one of the partics

is not exercising territorial control or govemmental authority. Paragraph 2 provides that the Convention

applies “to all cases of partial or total occupation of the territory of a High Contracting Party.” Occupation
fequires the displacement.of one parry’s govcming-authority-by‘th‘e'ﬂcc'upyiﬁg'Pb‘WEF'-'-' and offen, in such
situations, the Occupying Power may not recognize the legitirnacy of the authority it displaces. Indeed, in
the situation in the Middle East, Israel’s position is that no legitimate authority preceded its occupation of.

the West Bank — and in consequence, although Israel

argues that the Geneva Conventions do notapplyasa '

matter of law in the territories (a position we do not share), it administers the territories as ifthe

Conventions were in force. The Draft Opinion’s insis
applicability of the GPW is again showa to be mispla
in the cases of occupation. o
" ®See Rosas at 241, 243. Rosas adds: “THus, heither

tence on recognition as a standard in determining the -

ced in light of the textua) requirement of application

the Arab states nor the United States have asserted

that they would be freed from an obligation to apply humanitarian law in the Middle East and Vietnam

because they have not récognized Israel and
it 241, . - :

the Democratic Republic of Vietnam respectively.”
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British and other allies. - The negotiators, however, “deliberately dropped the requirement
\ that such armed forces should be fighting in conjunction with a State recognized as a
. regular belligerent.” Id. at64. The precise situation of the Free French was a motivating
historical example but it was not the sole standard by which Article 4(A)(3) is to be
assessed.”’ - ' '

: Pictet suggests several points for distinguishing the “regular armed forces” under

T UTATICIE 4(A)(3) One feature of such forces is “the fact that in the view of their adversary.,
they are not operating or are no longer operating under the direct authority of a Party to
the conflict in accordance with Article 2 of the Convention.” Pictet at 63 (emphasis
added). This is not to say that the state at issue is no longer a party to the Geneva ,
Conventions or that the armed forces are no longer associated with a party to the conflict,
but simply that the adVersaJy does not recognize the authérity to which the armed.forces
owe allegiance, Thus, U.S. non-recognition of the Taliban does not automatically
exclude the Taliban soldiers from the scope and operation of the GPW.

Pictet makes two other points of direct relevance here: First, he suggests that
recognition of the government or authority referred to in Article 4(A)(3) would be
expected to come from third States, which would be “consistent with the spirit of the .
provision”. Jd. In this situation, only three states accorded the Taliban formal
- ..___Jcmgniwmmdnm”umsﬂom%suggesk}mﬁeﬂﬁiﬂm&&rpmy ~~~~~~~~~~~~~~~ R
‘ of recognition. Moreover, the intemational community acted as if the Taliban controlled :
Afghanistan and had a responsibility to adhere Afghanistan’s international obligations.
This form of “recognition™ should satisfy the concern described by Pictet. Second, Pictet
notes that : ' .

“this authority, which is not recognized by the adversary, should eithér consider
itself.as rﬁpr_esenti_ng_omﬁhgﬂ;gh_c_en;mﬂg_,?aﬂiea_er_decmthat_h_accepts__ﬂ_ e

oo thie_obligations stipuilated.in.the Convention and wishes-to-apply them.”- Pictet at
S e 63 - - N o . .-

~ We have'no information concerriing any Taliban declarations cbncern_ingapplication of
the Convention. However, the Taliban did consider itself the representative government

- - - - Ao o N

of Afghanistan, as indicated by its attemnpts to gain broader recognition from the *

international community (such as seeking the Aféhéllﬁm_im_at,thcﬂnnﬂLNannns).—______;._

Rosas suffis up the appropriate interpretation of Article 4(A)(3) and its
relationship to the application of the GPW inthis way: © SRR

¥ As Professor Levie explains, "{t]he 1949 Diplomatic Conference was attempting to supply a rule which
would cover situations which had caused jumerous problems during World War IT with its many
‘governments-ig-exile’ and, not infrequemly, with comipeting such governments. .. . As such problems
multiplied, the ICRC addressed a note to all of the belligerent States . . . : "The Intenational Committee are
. of [the] opinion that the principles stated must be applicd, irrespective of all juridical arguments as to the
recognition of belligerent status of the authority to whorn the combatants concerned belong.” Prisoners of -
War in International Armed Conflicts, 59 International Law Studies at 59 (1977). This opinion "became the

basis . . . for Article 4A(3) of the 1949 Convenrion.” /d. at 60.
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. “What seems to be necessary, however, is that rhe authority-can plausibly claim

] 10 represerit the party to the conflict for the purposes of offering military

. resistance 1o another state, [cite omitted), and that it displays an organization ai .
least resembling that of a provisional government. [cite omitted] A certain
amount of organization and discipline on the part of the authority also seems to be
implied in the reference in the provision to ‘regular armed forces’. [cite omitted]
In practice, at least, it would seem that the authority must have been afforded
some kind of recognition (although not necessarily formal recognitionasa .
government) by third states. [cite omitted] If the party which the government or
authority claims to represent is a High Contracting Party the Third Convention
also binds the authority in question.” Rosas at 255 (emphasis added).

The rationale for Article 4(A)(3) was, as described by Pictet, to avoid a situation where a
party does not apply the GPW solely on political grounds, much as the Nazis did with
respect to the Free French forces in World War II As a result; Article-4(A)(3) provides -
for standards far less restrictive than one might identify for purposes of the formal
recognition of statehood or governments, and it provides clear textual support for the
application of the GPW in the situation of armed conflict between U.S. forcesand . .
Taliban forces in Afghanistan. o ' S S

—— i

onwv—B.—The Taliban Met the Criteria to Be Considered an “Authoritv" ora -
i‘Qove‘niment”,merArticle.4(A)(3)., o T ST

Whid;—.,recbgnition of the Taliban as the legit_imnte government of Afghanistaniis,
and was, uniiecessary for the operation of the GPW, one may still wish to consider ... . -
whether the Taliban could be said to be a “government or an authority™ in any respect in -
.Afghanistan. As just noted, the criteria for claiming "authority”” are somewhat:less. -
.restrictive-than-those that might-be-applicable-to- thé'r_eco gnition of states or governirients
. generally... The Draft Opinion’s eriteria;-however; are-much-more stringent than‘required- -~ -~
under the GPW. Nonetheless, we will look to the criteria of the Draft Opinion to :
demonstrate that even. under those overly strict criteria, the Taliban controlled the
termitory of Afghanistan and exercised.governmental functions in such.a way astobe a
responsible authority urider Article 4(A)(3). ' - S

While most of the wo ] . _ egl
Taliban, the United States, the United Nations and many other governments and
organizations treated the Taliban de Jacto as the prevailing authority in Afghanistan,
Take; for instance, the prosecution of ‘Operatioti Endiiririg Freedom itself. The' Pentagon -
has treated the Taliban military, for purposes of the military campaign, as an opposing
military force in contro} of forces, equipment, territory and other resources. Senior
Pentagon officials referred to the “Taliban government.””® When the U.S. Govemment
reported to the UN Security Council that it had taken action in self-defense following the
September 11 attacks, it referred to the “Taliban regime.™ . .. - . . T

N

-

:Seq, €.g.. Briefing by Secretary of Defense Rumsfeld, September 25, 2001 o

Letter dated 7 October 2001 from the Permanent Represerative of the United States 'bf America to the
United Nations addressed to the President of the Security Council, UN Doc. S/2001/946, 7 Octaber 2001.

i
i e
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understanding of the de facto control and governance of Afghanistan by the Taliban.
Security Council Resolution 1267 of October 15. 1999. determined that the *failure of
Taliban authorities” to meet previous demands to hand over Usama bin Laden to
appropriate states “constitute[d] a threat to international peace and security,” and acting
under the Chapter VII enforcement provisions of the UN Charter, demanded that the -

" Taliban carry out various tasks that could only be associated with control and .
govemance % Indeed, the Security Council indicated that the Taliban and other parties to
the Afghan conflict were bound to comply with the Geneva Conventions.>'. *

. UN Security Council resdlutiqné I(sﬁp;jaon’ed by the United Stafés) reflect a similar

We are advised by the Department’s regional and intélligenée experts that the
Draft Opinion’s portrayal of Afghanistan under Taliban rule is fundamentally inaccurate.

e There is no question that the Taliban, although not recognized by the United States
and almost all other countries as the goverriment of Afvhamstan did effectively
control 90% of Afghanistan’s territory, and did exercise the functions of a ,
government thérein, even though they may have done so in a manner incompatible
with modem standards and sensibilities. The Taliodn certainly thought of itself as the
government. Indeed, they may have brought about the most effective central control

R i Afghanhrsfcryv—aheﬂ-at—a-tcmb{tcosﬁoﬁfghamsmd Itspeopief“—""** — e

: » The Taliban’s objective was to turn Afghanistan into an Islamxc state based on their
' particular interpretation of Islamic law. The Taliban staffed and operated those
institutions of government that comported with. théir pre-modern concepnon of what
a government ought to do. They had foreign justice and education ministries, and
. - ministry for the promotion of virtue and eradication of vice. The work of the
----------- ~ministries wascoordinated through a-Councit of Ministers: Through these instititions
------------------- the-Faliban-authorities-issued-legislative decrees ona wide variety of subjects; and’

worked to enforce them through often draconian means.

+ The Taliban instituted and enforced a system of taxatibn baséd on the Islamic ushra .
principle.. They appointed or confirmed regxonal governors, district leaders, mayors,
and other regional and local ofﬁcxals oo

“e The Taliban maintained a functionino system of Islamic courts to deal with criminal
cases and civil disputes in accordance with the principles of Islamic law as the
Taliban conceived them. While we may and do find much of the Taliban’s criminal
law abhorrent, we have no basis on which to deny that it was in fact a system,

» For examplc Sécunty Council Resolution 1333 of 19 December 2000 demanded that the Taliban “cease
the provision of sanctuary and training for international tervorists and their organizations, take appropriate
effective measures to ensure that the territory under its control is not used for terrorist installations and
camps,” etc. S/RES/1333(2000), para. 1. The Security Council vanously referred to the Taliban as
“authorities” and as a “faction,” suggesting at least some recognition that the Taliban controlled
Afghanistan but remained involved in a civil war with other belhgerems within its tcmtory

. 3 See above at Part L.A.2.
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however primitive by our standards, of law and procedure, and that generally .
speaking those procedures were followed in practice. ’ o

The Taliban’s initial success and popularity among the people of Afghanistan was . -
precisely because the Taliban were able to impose law and order to the areas'they
controlled. They disarmed much of the population. They suppressed the patchwork
of gangs and warlords that dominated the country following the Soviet withdrawal, -
They largely piit an &fd to roadside kidnappings, extortion, robbery, rape and other
crimes that had long plagued the Afghan people. And, when the international

‘community demanded it of them, iri 2000-2001 they declared, and enforced with great

effectiveness, a ban on growing of opium poppies.

The Taliban also were capable of carrying out, and did in fact carry out, relations with
other countries and international organizations. Three countries (Pakistan, the UAE,
and Saudi Arabia) maintained diplomatic relations with the Taliban, and the Taliban
dealt on regular basis with special envoys, humanitarian personnel, and other UN
officials. Taliban representatives also mét with State Departrent and other U.S.
Government officials, : C T

The Taliban respected, and asserted effective control over, borders with Pakistan,

~Iran, Tajikstan, Turkmenistan, Uzbekistan-and.China,-maintaining a system of border

troops, passport controls, and the like.

It should be stressed that the United States’ refusal [o.'r_é:cdgnize’ the_Télfbén the

part of Afghanistan territory.

C-———The Relevance of the Taliban-Relationship with-AtQaeda-— - -~ -

Resting dn four newspaper articles, the Draft Opinion argues that the Taliban's

relationship with Al Qaeda was of such closeness that “the Taliban cannot be regarded as
an independent actor.” Draft Opinion at 22." We appreciate the suggestion that “other
non-public information... may be available to the Executive,” id. at 23. The Legal -

Adviser’s Office therefore consulted with our South Asia experts to deterrnine whether
such an assertion could be regarded as factually accurate. ' eliev :

relationship between the Taliban was-riot as the Draft Opinion descnibes it. Indeed, even |
the Pentagon’s description of the Taliban-Al Qaeda relationship suggested an '

~understanding of the distinction between the two.> The Taliban was not inidistinguishable

from al Qaida. The Taliban efféctively formed a national army. Taliban troops generally

fought skirmishes. Commanders often, though not always, led troops from their own_
tribes. The central government had jurisdiction over all these troops, though it was -

32 See. e.g. Briefing by RADM §mfﬂebcem. October 17, 2001 (“Our strategy is to go after those elements -
of military power. That was a Taliban'tank. It’s in the Taliban military. The Taliban military is supporting

their leadership, and their leadership is supporting al Qaeda. So we are systematically pulling away at -

those legs undemeath the stool that the Taliban leadership counts oa to be able 1o exert their influence and

power.")
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careful not to alienate local leaders. Other troops were led by individual commanders
who did not bring their own troops. Taliban troops did not include foreigners. Arabs,

- Pakistanis, and others were kept separate from Taliban troops. In any case, the Taliban
vastly outnumbered the Arabs and non-Afghans, who may have included 4000
soldiers to the Taliban's 45,000.
D.  GPW Article 4(A)(3): How the GPW Wonld Ap b':_tb_xhg_Ialibnn.‘

1. The Application of Article 4(A)(3) to the Taliban Soldiers as a

Cateporv Entitled to POW Status

As described above, Article 4 of the GPW provides for several categories of
persons who would be entitled to the status of prisoner of war under the GPW. Unrder the
circumstances where the United States did not recognize the Taliban as the legitimate
government of Afghanistan; one would look to Article 4(A)(3) for its application. In
particular, we are led to the conclusion that the Taliban soldiers as a category were
“members of regular armed forces. who profess allegiance to a government or an
authority not recogmzed by the Demmng Power.” Amcle 4(A)3), GPW

We have already explamed why the Taliban should be consndered a “government -
e‘l’ahbanmxhtary‘fvcet sticulda arso o
. be considered “regular armed forces™ for purposes of 4(A)(3). As Rosas points out,
“regular armed forces” implies “[a] certain amount of organization and discipline.”
Rosas at 255. Pictet is more explicit, saying that it was understood during the GPW
negotiations that such forces would “have all the materja} characteristics and all the
attributes of armed forces in the sense of sub-paragraph ( l) [of Article 4(A)): they wear
uniforms, they have an orgamzed h:erarch) and they know and respect the laws and
- , i Trsecwmmrane

The Draﬁ Opu'uon prowdes 110 basis for a contrary conclusion. For instance, it
merely states that the Department of Defense “advises us that the Tahban s‘militia’s
command structure probably did not meet the first of these requirements; that the
evidence strongly indicates that the requirement of a distinctive uniform was not met; and
that the requu'ement of conductmg operanons in accordance thh the law and customs. of

that the Taliban command structure differed from the kmds of structure we mnght ﬁnd in
our own armed forces, but we do not think the stricture was such as to fall outside the

" -bounds of Article 4(A)(3)> “Similarly, our experts report that Taliban soldiers did wear

uniforms and sought addmonal umforms regularly, recogmzmg that resources were often

% Itis well understood in the Taw of war that lhe commission of wolauons of the law of war by onc, some
or many members of an armed force do not thereby implicate the status of all of the members of such
armed forces. Moreover, the display of distinctive insignia and the command structure of the armed force
are also recognized in the same way — if some membcrs do not mect these criteria, it does not prejudice the
smtus of all members of the force. :

3 To say that this structure would fall outside Amcle 4(A)(3) would woik to release less structured armed
forces from their Geneva Convention obligations — a result we surely want-to avoid in a context whcre
asymetrical conﬂxct is to be expected. :



not available to purchase them. Moreover, the GPW requirement is not for a “distinctive
uniform™ but for a “distinctive sign,” and our information indicates that the Taliban
soldiers did wear distinctive black wrbans. GPW, Article 4(A)(2). In any event, the
available information does not enable us to reach a conclusion that such a requirement
was not met. Finally, we agree that Taliban forces likely committed serious violations of
the laws of armed conflict during the recent conflict, including the use of civilians to
shield military objectives from attack. However, the commission of crimes by some

members of the force is not sufficient to demonstrate that the Taliban forces generally
may not be covered under Article 4(A)(3). Rather, the question in this respect is whether
the Taliban forces were unable to implement the laws of war.>* Further, there is no
evidence to suggest that the Taliban provided central command level direction and
guidance for forces to violate the laws of war: If there js factual evidence to support
certain leaders providing instructions that would violate the laws of war or that the
violations were so widespread and systematic that military leaders knew or should have
known that the violations occurred, then appropriate action for violation of command
responsibility can be taken against these commanders. ' '

Outside experts also have examined the Taliban military and assessed its infantry
quality, armor, artillery, organization and other resources. One respected publication
assessed that the Taliban “displayed an innovative approach to warfare characterized by

ise, mobility, - ed,-impressive logisties-supportand-an-efficient—-——- -« « o
command, control, communications and intelligence (C31) network.” Jane ‘s World - '
Armies, 8 October 2001. Such an analysis runs counter to the unsupported assertions in.
the Draft Opinion on the nature of the Taliban military and would rather sipport their

falling within the ¢ategory of “regular armed forces” under Article 4(A)(3). .- .. . . ‘ } '

2. _Review by a Competent 'I;rib‘unal'in Cases of Doubt as to Whethera

Person-is Entitled-to-Status-

A conclusion that the Taliban f‘orées fall within the bounds of Ariic;le 4(A)3)as———-— ...
“regular armed forces” does not mean that all Taliban soldiers would be entitled to POW '

status. Article 5 of the GPW provides:
' “Should any doubt arise as to whether persons, having committed a belligerént act
and having fallen into the hands of the enemy. belong ta gories——

enumerated in Article 4, such. persons shall enjoy the protection of the present
Convention until such time as their status has been determined by a competent )

LT ﬂ"lbunal’LArncleS;'GPW;* e

Under Article 5, the detaining authorities would be well within their authority, for
example, to review for status determination any Taliban member about whom there is * -

* For instance, one reason among many that the Al Qacda forces may not be entitled to POW status is that
their operations are designed to violate the laws of war — most particularly, to target and attack civilian
populations as such, civilians and civilian property. 1t is this kind of systematic violation which excludes
organized forces from Article 4(A)(3). _ : : o ‘ :
¥ See, e.g.. Application of Yamashita, 327 US. 1 {1946).

s
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doubt as to his status. Indeed. consistent U.S. practice has been to set up tribunals in such
situations.

A fairly recent example of the operation of Articles 4 and 5 of the GPW may be
found in the Guif War. During Operation Desert Storm in'1991, U.S. armed forces
handled the detaining, interning, and transferring of 86,000 Iraqi detainees. Due to
supply shortages, most of the camps were not complete when the first Iragi POW's were

guard towers,; wash basins, latrines, generators, and water bladders. Article 5 hearings
were conducted to determine the status of the detainees. At the end of the US custody of
the Iraqi POWs, ICRC officials indicated that the treatment of the POWs by the U.S.
forces was “the best compliance with the GPW in any conflict in history.” (Conduct of
the Persian Gulf War Final Report to Congress, Appendix L, 1992). .

"D. Comnion Aftic!e'B

Although our conclusion is that Amclc 2 apphes and disposes of the question of
Article 3 ‘s application to the Taliban, we think it is nonetheless essential to point out
why the Draft Opinion’s arguments on the non-apphcabxhty of Common Article 3 are
maccurate :

Common Article 3 picks up where Common Article 2 leaves off — that 1s, wuh
axmed conflicts not of an international character. Such conflicts are almost always, and
typically so, internal armed conflicts, or civil wars. And indeed, the negotiators of the
Geneva Conventions had internal conflicts in mind. Nonétheless, the negotiators did not
choose the most available formulations, such as “internal armed conflicts™ or “armed
conflicts arising solely in the territory of one party.” Their formulation indicates a

- readiness to ensure that all armed conflicts that were not international as between High . “ .

Contracting Parties would be covered. The combination of Articles 2 and 3 was.intended . - __

to cover all armed conflicts. This is evident also from the subsequent negotiation of
Article 1(2) of Additional Protocol Il which provxdcs :

This Protocol shall not apply to situations of internal disturbances and tensions,
such as riots, isolated and sporadic acts of ._violence_ and acts of a similar nature, as
not being armed conflicts. (Emphasis added.):

It would be extremely difficult to defend a U.S. ﬁosmon premised on the notion that the

S ___conﬂwLmAfghamstamsnot-an.a:mcd conﬁxct of any-sort-as- comemplated—under the—

Geneva Conventions.

E. US. Practice under the GPW ‘

The United States has consistently applied the GPW 1o armed conflicts. DoD
Directive 2310.1 (August 18, 1994) provides that “The U.S. Military Services shall
comply with the principles, spirit, and intent of the intemational law of war, both
customary and codified, to include the Geneva Conventions.” Indeed, we are aware of
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_no instance in which the United States has denied the applicability of the Geneva

Conventions to either U.S. or opposing forces engaged in armed conflict. We have
applied the Geneva Conventions whether we were defending a friendly State against a
hostile aggressor (e.g., Vietnam, Kuwait), seeking to restore a legitimate government
(e-g., Grenada, Panama, Haiti), or restoring order to a country without a government (e.g.,
Somalia). - : ' :

7" Duringthe Korean conflict, even before the United States and other major
~ states had ratified the Geneva Conventions, General MacArthur, the -
* United Nations Commander in Korea, said that the UN forces would
comply with the principles of the Geneva Conventions. ‘

¢ During the Vietnam conflict, the United States applied the GPW to
detainees until their final status was determined. Detainees were classified
as POWs (i.e., given POW status) when determined to be qualified under
one of several categories. These categories included Viet Cong Main
Force and Local Force personnel, North Viemamese Army personnel and
‘certain irregulars engaged in belligerent acis (e.g., Guerillas, Self-Defense
Forces and Secret Self-Defense Forces). HQ, Military Assistance -
Command, Vietnam, Directive Number 381-46, Arinex A, December 27,

1967. 62 A“mxcﬁcan—legmalﬂklhtemaﬁmH:awrppﬁéﬁﬁﬁ&—Howard

Levie, Documents on Prisoners of War, pp. 748-751 (1979). The U.S.
took this step even though North Vietnam rejected the U.S. contention that
captured {J.S. airmen should be treated as POWs under the GPW on the -
basis that there had been no declaration of war by either nation.

Soyime”

. During the 1983 U.S. military operation in Grenada to protect Amencan

eitizeﬂs;-fbrestaﬂ—fdnhcrchéosrmd‘assiﬁimhe‘fégrﬁﬁﬁm_oﬁ dfdé,mocr;_xtxc" e
institutions, the U-S-military detained-members of the Gremadan People’s™ =~

" Revolutionary Army and Cuban nationals, who had been sent to the island = = -~

to support the pro-Marxist regime. The detainees were screened, and
" those meeting the criteria of the Convention were accorded POW status in

accordance with the GPW. The ICRC praised the U.S. efforts; Cuban

government attempts to exploit the POW issue were unsuccessful due to

“strict ¢ i ith th - i 3

 Armmy TJAG Memorandum for the Vice Chief of Staff of the Ammy, Nov.
4, 1983, quoted in 1981-1988 Cumulative Digest of the United States .

----------------- “Practice i Intertiational Law, pp. 3452-3456.7

¢ During the 1989 Operation Just Cause in Panama, the United States
‘provided members of the Panamanian Defense Forces, who were
supporting the illegitimate government of Manuel Noriega, with the

7 See generally The Grenada Papers: The Inside Story of the Grenadian Revolution and. the Making of a
Totalitarian State-as told in Captured Documents (Seabury and McDougall eds. 1984); Mark Adkin,
Urgent Fury: The Batile for Grenada(1989) and Hugh O'Sbaughnessy, Grenada: Revolution, Invasion and
Aftermarh (1984). )
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protections normally accorded to POWs until their final release and
. : repatriation, even if they might not have been entitled to such protections
. - under Article 4 of the GPW. In a letter to the Attorney General, the State
' Department’s Legal Adviser indicated that “the United States policy to
construe the Article 2 of the Geneva Convention III was based on our
strong desire to promote respect for the laws of armed conflict and to
secure maximum legal protection for captured members of the U.S. armed
E— “Tforces™” The General Counsel for the Department of Defense concurred

with the Legal Adviser’s views. January 11, 1990 lencr from State
Department Legal Adviser to the Attomey General

e During the 1992 crisis in Somalia, U.S. armed forces and other countries
participated in a humanitarian assistance operation to relieve the suffering
of the Somalia people arising from hostilities between warring factions. A
1993 report to Congress noted that in mid-1992 humanitarian conditions
were homrendous, warlords were fighting for control of the country, food
supplies were used as 2 weapon of war, and a large number of Somalis had
either died or were at risk of starvation. Despite these chaotic conditions,
the United States determined that “the common Article 3 principles {of the
Geneva Convemxons] commue to apply to thc situation in Somalia. _

mplishment-ofthe-—— -~ -

humanitarian mission and defense of U.S./International forces as may be
necessary.” (92 STATE 41351, cleared by JCS/OSD)

. ¢ In 1994, United States airmen ﬂew missions over Bosma In support of
S UNPROFOR. “The Administration ... reviewed the issue of the status of.
_ members of the US Armed Forces who may be captured in connection :
- ; whamnkmnaosmwmeaﬂ*ehaﬁe{emﬂugos{um has-been—-
N ~____________—_gene:all;c.regazded.an-m;cma&mnal—anned—eenﬂiet»—andﬂﬂ_thushthc-——--~~~-~--——'—“""j“-—‘‘—""'"‘“
position of all relevant General Counse} (mcludmg State, DOD, JCS and
DOJ) that such individuals would be entitled to pnsoner of war status.”
(94 STATE 044536). ‘ ;

o In 1994, the U.S. Armed Forces camed out a military operation in Haiti
under the authority of United Nations Security Conncil Resalution 940
This authorized all nécessary means to facilitate the departurc from Haiti
of the military leadership, the prompt return of the legitimately elected -

mﬂmmmmm Tegitimate authorities of the

Government of Haiti. In the Resolution, the UNSC expressed its concern
for the “significant deterioration of the humanitarian situation in Haiti, in
particular the continuing escalation by the illegal de facto regime of
systematic violations of civil liberties, the despcrate plight of Haitian

3 See generaIly Malcolm McConnell: Just Cause The Real Story of America’s High-Tech Invasion of
. Panama (1991); Kevin Buckley, Panama: The Whole Story (1991); Thomal Donnellyet al, Operation Just
Cause: The Storming of Panama (1991) and Ivan Musicant, The Banana Wars: A History of United States
Military Intervention in Latin America from the Spanu'h—Amencan War to the Invasion of Panama (1990)
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refugees and ‘the recent expulsion of the staff of the Intemnational Civilian
-~ Mission (MICIVIH)...." The U.S. Government reiterated in a diplomatic
‘ © note to the ICRC, that “as is well known to the ICRC, the United States is
) a strong supporter of the 1949 Geneva Convention(s) ... and customary
international law dealing with armed conflict, and in particular those
provisions on the protection of prisoners of war and civilians.” The note
continued that, in the event of hostilities, “the United States will, upon
T gngagetent of forees; applyall'of the provisions of the Geneva ~~
Conventions and the customary international law dealing with armed
conflict.” Regarding the transfer of POWs, the cable concluded that
“captured members of the Haitian military will be initially detained by the
U.S. Article 12 of the Third (POW) Geneva Convention of 1949
authorizes the U.S. to transfer any POWs to Haitian authorities once the
requirements of the convention have been met.” (94 STATE 252718,
cleared by JCS/OSD/DOJ.) ' ‘

* More recently, the United States applied the GPW during the conflict with
Yugoslavia (FRY) in 1999. The Kosovo Liberation Army captured a
Yugoslav Army Officer in April 1999 and turned him over to the |
Government of Albania. When Albania surrendered him to the United
States, we ged hi ' '_ N._Assuc ~hewas given... ..
treatment in accordance with the GPW. This was consistent with our :
‘ . position pertaining to the three U.S. soldiers detained by the FRY. In the
: latter case; it did not matter that the U.S. soldiers were captured in
' Macedonia; they still had POW status and were e'n'titled,td the protections

of the GPW. - o

USRI | ¢ 8 .Susgrnsionvqf,o:.Dzsdaﬁomtrbnxﬂema.g)nvel_i_ﬁ_on- O-blfgatib‘ns- -

A. - Suspension of Geneva Convention Oblications - : : ———

The Draft Opinion suggests at p. 28 that, even if Afgﬁanistan has continued to be
a party to the Geneva Conventions. “the President could still regard [them] as temporarily
suspended during the current military action.” . . ' '

- Ihere are 2 number of difficulties with this analysis.

Under-_t

viewed as a subsidiary right of his power to terminate treaties. While most.treaties to
which the United States is a party can be terminated or suspended by the United States,
‘there are some limitations in treaties or in general principles of treaty law that constrain

. that power. Most treaties do not address the question of Suspension. With respect to such
treaties, the residual rules in the Vienna Convention, which are generally recognized as
reflecting the operative rules of customary international law, would apply to the extent.
that they are not inconsistent with the provisions of the particular treaty.. R

tyis———————
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The Draft Opinion recognizes that the relevant customary international law rule is
embodied in Article 60 of the Vienna Convention on the Law of Treaties, which reads as ‘

‘ follows in relevant part: -

.Termination or suspension of tt_gg:peraﬁon of a treatv as a consequence of its
—_— _  breach -
- 2. A material breach of a multilateral treaty by one of the parties entitles

(b) a party specially affected by the breach to invoke it as a ground for
suspending the operation of the treaty in whole or in part in the relations between
itself and the defaulting State; : o .

(c) any party other than the defaulting State to invoke the breach as a ground
for suspending the operation of the tréaty in whole or in part with respect g0 itself
if the treaty is of such a character that a material breach of its provisions by one
party radically changes thie position of every party with respect to the further
performance of its obligations under the treaty. '

.. 3. A material breach of a treaty, for the purpose of this article, consists in:
.(a) a repudiation of the treaty not sanctiored by the present Convention; or -
(b) the violation of a provision essential to the accomplishment of the object or’
____purpose of the treaty. . : : - :

5. Paragraphs 1 to 3 do not apply to provisions relat»ing to the protectidn of

the human person contained in treaties of a humanitarian chiaracter, in particular

. to provisions prohibiting any form of reprisals against persons protected by:such
treaties.” . .

WMMMQWMWMWL&@;Pkresiden‘td.id.nm,,iﬁ.;.w_". e e e

fact suspend the Conventions, and cannot now do so retroactively.- Suspension-is:ROt——- ——————m=- -
T automatic. Whien a party fails to fulfill its obligations, the other party may or maynot - o
choose to suspend its own reciprocal performance.”® In U.S. practice, suspension is
exceedingly rare. The Vienna Conveérition on the Law of Treaties provides that a Party
must give written notice of the intention to suspend treaty obligations in advance.*® The
suspension is effective only during the period of suspension, and not retroactively.*!

Another dithculty 1s the question whether the grounds for suspension in fact exist
in this case. It is not clear from the Draft Opinion what Afghanistan’s alleged breach is
.____..__w__nr_haw.andwhcn-the-United—States—‘wasspee'tﬁcallyaffcctccfbyit.‘"x‘et‘bmhf"‘“"‘""“" o
subparagraphs of Article 60{2) use the concept of entitlement to “invoke” the breach as a
ground for suspending the treaty. It is also not clear that the United States has invoked

the breach at the time it occurred.

* Charlton v. Kelly, 229 U.S. 447 (l9l3).i

- * Articles 65 and 67.
*Amicle 72.
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A third difficulty is the rule embodied in paragraph 5. That provides that.
provisions relating to the protection of the human person in a treaty of a “humanitarian
. character” cannot be suspended. The negotiating history of the Vienna Convention
establishes that this rule was specificaily intended to apply to the Geneva Conventions.*
“As noted in the most recent comprehensive discussion of treaty law and practice, the
obligations of the Geneva Convention with respect to protection of persons are not based
on reciprocity, and therefore lack of reciprocity is not considered as a ground for

suspension®

Article 60(5) makes it clear that Article 60(1)-(3) does not apply to breach of
provisions in treaties relating to the protection of the human person . . . Although -

© it was the Geneva Conventions of 1949 which were in mind the paragraph would
equally apply to other conventions of a humanitarian character . . . since they
create rights intended to protect individuals irrespective of the conduct of the

' parties to each other.””

This conclusion is reinforced by the terms of the Geneva Conventions themselves,
which indicate that the obligations may not be terminated — and, derivatively, not
suspended ~ during the course of a conflict. Article 142 of the GPW, whichisa
provision common to the four Conventions, provides for denunciation. However, “a

occn-1nage e e

bol 2
genun on O DICH notit g1 ower

s involved in a conflict shall not take effect umili peace has been concluded, and until

‘ . after operations connected with rélease and repatriation of the persons protected by the
. present Convention have been tegfiiinated.” :

i

Treaties to-which-the-United States is aparty are the law of the land. To the
- extent that they contain provisions limiting termination in certain circumstances, it may
.. __,...wcﬂ.be.ﬁmuhgimcmion.oﬂhe.panies'-w;{&alscuo-l_imipsuspeﬂsien~and~that»i-n~.mose—- e
. ..Qiﬁmnsmncﬁmﬁflcsidcnﬁm&wasuspendrmﬂe-theDraﬁ-Qp_inien—iﬂvekes-{he-<:«~~ i
- maxim of expressio unius-est-exclusio alterius, a canon of construction for domestic : _

legislation, there is a different maxim applicable to treaties: ut res magis valeat quam

. Pereat (“that the thing may rather have effect than be destroyed”). InTecht v. Hughes,
229 N.Y. 222 240-244 ( 1920) Judge Cardozo observed that there was general agreement-
that parties concluding treaties which regulate the conduct of hostilities intend them to
continue during the conduct of hostilities,* o .

Y N . . : - s . ! e e s e o

“ Except for paragraph 5\({1’ Article 60, the'text-of the breach article had bécx;. generally égrced long before
" the Vienna Conference. At the Conference, the Govemnment of Switzerland made the proposal that is
embodied in paragraph 5. As pointed out in' A. Aust, The Modern Law of Treaties, p. 238, it was the

Geneva Conventions of 1949 that the Conference had in mind when adopting the Swiss amendment.

*> Anthony Aust, Modemn Treaty Law and Practice, at 238 (2000)(erfiphasis supplied).

* The necessity for continuity of international law protections during the course of hostilities is reflected in

other treaties as well. The Vienna Convention on Diplomatic Relations, which is in force between

Afghanistan and the United State3, provides in article 44 that the receiving State must, cven in case of

armed conflict, grant facilities in order to enable persons enjoying privileges and immunities to leave at the.
‘ earliest possible moment. Articie 45 provides that even in cases of armed conflict, the receiving state must - _

respect and protect the presence of the mission, together with its property and archives.

——

i“&é:ék;o—n*/ .
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. B. Deviation from the Strict Terms of the Treaty Regime

The Draft Opinion refers to a number of instances where a strict reading of United  °
States practice has deviated from a strict reading of the requirements of the Geneva 3
Conventions. These instances demonstrate that it is unnecessary either to determine that
the United States’ obligations urider the Geneva Conventions are inapplicable or to -
comply literally with every provision without any deviation.- Anticipating that
compliance may be difficult or even impossible, it may be argued that a determination of
inapplicability is to be preferred to less than perfect compliance. The continuing
applicability of the GPW with respect to the treatment of Taliban detainees does not,

- however, mean that any failure to conform to every word in the Convention will be
considered a breach of the party’s treaty obligations. . We will not address specific
exariples of the application of the GPW in concrete situations in this memo. The White
House Counsel, the NSC Legal Adviser, the DOD General Counsel and the Legal
Counsel to the Chairman of the Joint Staff are aware that we are prepared to consult with
them on such questions as they arise. :

~ As a general matter, we would note that practice under the Geneva Conventions

demonstrates that compliance wi ysStothe
T.” In most cases, compliance with treaties is a matter of practical application—e.g.,
examining the ordinary meaning to be given the treaty terms, agréemqgg_ among the

o . parties as to the terms’ meaning any subsequent practice of the parties in‘applying the

 treaty and any other relevant rules of intemational law.*’ However precise a text appears

- ‘to-be; the-way in-which it is-actually applied by the parties indicates what they understand _
1t to mean, provided the practice is consistent and is commeon to, or accepted by, all

parties *®_In somuases?u-may-wewbenaceeptablﬁ&m&mnmphcénmﬁmowmmymm ————

7 Even reted; 1A

- Convention on the Law of Treatiés only provides remedies (i.e., termination or --——-— - -
suspension) in the event of a “material breach” of the treaty.*®

In this connection, the Draft Opinion’s discussion of tWo occasions since 1949 ..
the Korean War and the Persian Gulf War - where U.S. practice “has deviated from the

** Vienna Convention on the Law of Treatics. Art 31. . o ) : _
‘* See, e.g.. Anthony Aust, The Modern Law of Treaties 194 (2000) (citjpg U.S.-France Air Service:

Arbitration 1962(54-ILR-303). - -
“' Vieana Convention on the Law of Treaties, Art. 31. One tnay take as an example the application of the
Geneva Conveations by the United Kingdom during the Falklands/Malvinas War, At the end of that
conflict in 1982, with winter approaching 13,000 Argentine soldiers swrendered to UK forces. The tent
shelters Britain had sent by ship were lost in its sinking. GPW article 22(1) expressly prohibits '
"internment” of POW's other than in premises on land. Accordingly, as a matter of necessity they were
detained on UK merchant ships used to repatriate them to Argentina before the cessation of active
hostilities. See Martin Middlebrook, Task Force: The Falklands War (1982), at 247, 381, 385 (rev. ed.
1987). The ICRC viewed this practical solution favorably. See Sylvie-Stoyanka Junod, Protection of the
Victims of Armed Conflict: Falkland-Malvinas Islands (1982); International Humanitarian Law and
Humanitarian Action, at 31 (ICRC, 1984) - o

“ See, €.2., Aust, supra , at 238-239, 300 (2000). -
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clear requirements of Article 118” of the GPW to repatriate POWs immediately upon the

cessation of active hostilities is unsound. Draft Opinion at 30. The Draft Opinion noted
further that POWs may “in no circumstances renounce in part or in entirety the nghts

secured to them™ by the GPW. Anicle 7, GPW.* In fact, however, the negotiations of
the GPW indicate that the customary law and practice of granting asylumn to POW:s (i.e.,
allowing them to renounce their right to immediate repatriation) was intended to be
preserved by the GPW.* See, e.g., Geneva Conventions for the Protéction of War .

" Victims, Report of the Committee on E. oreign Relations of the United States Senate, 84th

Congress, 1st Session, Executive Report No. 9, July

27, 1953, at 23-24 (noting the view

of the Executive Branch and the Committee that “nothing in the Geneva Conventions of
1949 . . . will compel the United States forcibly to repatriate prisoners of war who fear
political persecution, personal injury, or death should they return to their homeland™). As
a result, the non-repatriation of ¢ertain prisoners was not considered as a breach ofa
treaty by State Parties, noﬁvighStanding the language of the GPW.

In addition, the GPW, like the other Geneva

Conventions, distinguishes between

“grave breaches” of the Convention to which individual criminal responsibility attaches

and other violations of the GPW. Grave breaches consist of: .. U

“[aJny of the following acts, if committed agamstpersons orproperty prdtgc_téd

by the Convention::

“biolagical experiments, ﬁfii;ful'ly causing great suffering or seriou:

' body or health, compelling 2 prisoner 6f war

including ——
g 15 bodily injury to
to serve in the forces of the hostile

Power, or wilfully depriving a prisoner of war of the rights of fair and regular trial

prescribed in this Convention.” GPW, Article 130.

The United States is bound to respect all of _t_he;'p_r'd_'vi-‘svi‘o_'r'j'_‘s of th_é_:‘_thngﬁoh, As

a.matter of p:aczwerhoweves,—Sta{e&d&nemhva-ys—setempﬁaud, although

r-espnmihility attaches. the con

associated with relations with our alli

ence O - noncomn

es and public opinion. During the Gulf War, for-

o2
LIVILS

instance, the United States did not set up specific Prisoner of War camps as required by
the GPW, instead setting up “holding camps” from which detainees were transferred to
the Saudis (under an agreement concluded in accordance with the GPW, article 12). Asa
result, the United States did not comply with its obligations on particular issues .
associated with the running of 2 POW camp; which it was argubly required to estahlish

In the ‘end, the United States did not face substantial
and has not faced such criticism for similar conduct

criticism for this course of action --
in Haiti, Panama and Grenada, -

** As Pictet notes, the inalienable right to be repatriated was “based upon the general assumption that for

the prisoner, repatriation constitutes a return. to.a normal situation and thag, in'atmost everycase, itishis -
own wish to be repatriated.” Pictet Commentaryonart. 118. - . " - e
The asylum concept was based in part upon the desire-to avoid the recurvence of gross humanrights ~

50

violations and extrajudicial killings like those that occurred following WWTI and the Korean War. See

T

Pictet, at 512, 543-48; see also Ho

ward S. Levie, International Law Aspects of Repatriation of Prisoners of

War During Hostilities: A Reply, 67 Am._ J. Int'l Law 694 (1973) (citing negotiations and UNGA
resolutions, but rejecting the notion that "a norm of international law has evolved which prohibits the
involuntary repatriation of prisoners under any circumstances”). . °

e

AN
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Policymakers should be aware of two separate issues in particular:

First, criminal responsibility attaches to the commission of grave breaches of the
Convention, including by operation of fundamental principles of command .
responsibility. If a court or other U.S. body were to find that the GPW does apply,-
and that U.S. treatment of such persons. fell below such standards as to be considered
grave breaches, persons responsible may be held accountable.” No international

Criminal responsibility attaches, however, to other violatjons of the Convention. Such
‘violations are on.a par with a failure to observe any other international obligation.

Second, the Geneva Conventions do not contain mandatory dispute settlement
mechanisms such that another State could bring a claim against us under it. It is
possible, even likely, that a decision not to apply the Geneva Convention would lead
to such actions as a request for an advisory opinion from the International Court of -
Justice, proceedings in regional human rights forums, and other forms of extreme
international and public opprobrium. Differing questions of interpretation and
application of the Convention, on the other hand, are more typically matters of
discussion among States, rarely rising to the level of formalized dispute. -

If, as we believe, the GPW does apply. it is our assessment that'international and

-$t0-2a aetal -+ =7 o4 g c W ﬁ“u:l th-‘u’C -
er look to fundamental compliance cverall and tothe nature -

Op ouid-not-loo s

_ and quality of alleged deviations before expressing a negative view. It is in this respect”
that careful attention to the grave breach provisions are panicularly,imp_onant, for as long
as we can apply the other provisions --'we believe that public and international opinion

+ 7 will serve not to-embarrass the Uniited States biit t6 bolster opimion on the conduct of the
current war against terrorism. Even if the GPW did not apply at all, moreover,

— --——inlemazieaalopinien—wet&d—like!y—!ook%o—intcma‘tionai-hnmmrrightsnoms;wh’rch*in“ B
" ,.......,‘.,....signiﬁcantrespects.aremore-onerou&,{&judge-our—aetions.——‘A»‘s'a—-gcncrai—mle; tis - R

"~ preferable thatthe GPW standards apply in cases of hostilities, since these rules are -
designed for such situations.* o : '

*! Note further that under GPW Article 131 “{n]o High Contracting Party shall be allowed to absolve itself .-

or any other High Contracting Party of any liability incurred by itself or by another High Contracting Party

in respect of” grave breaches. -

% See, for example, the U.S. submissions in the Grenada Case before the Inter-American

Commission, in which the United States took the position that in cases covered by international
‘ humanitarian law, international human rights standards did not apply.
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- IV. Customary International Law

The Draft Opinion states at page 34 that “any customary international law of
armed conflict in no way binds, as a legal matter, the President or the U.S. Armed Forces
concerning the detention or trial of members of Al Qaeda'and the Taliban.” It stites at
page 38 that “[a]s non-federal law, . . . customary international law cannot bind the
President or the executive branch, in any legally meaningful way, in its conduct of the

- war in Afghanistan:™ In fact; however, ciistoriary international law creates obligations

binding on the United States under international law and potentially under domestic law.
Were the President, as contemplated by the Draft Opinion, to act lawfully under federal
law in a manner that would be inconsistent with the obligations of the United States
under customary intemational law, that action would, notwithstanding its lawfulness
under U.S domestic law, constitute a breach of an international legal obligation of the
United States. That breach would subject the United States to adverse international = .
consequences in political and legal fora and potentially in the domestic courts of forej £n
countries. o o S e :

It is well-established that customary intemational law creates obligations on'’
States. The International Court of Justice has recognized this principle on many :
occasions. See, e.g., Barcelona Traction; Light and Power Company, Limited, Second
Phase, I.C.J. Reports 1970, p. 3, atp. 46, p « ' i ional-legal——

obligation arising out of a treaty or a general rule of liw™). Article 38 of the Statute of
the Court, to which the United States is a party, states that the Court shall apply~ = =
“international custom, as evidence of a general practice acceptéd as law” in deciding

cases before it.

The United States has long accepted that éixstom'ary international law imposes

binding obligations as a matter of international law... In—domest*ewas«we}}ﬂsintenm:onaf—

. fora, we often invoke customary intemational law in articulating the Hights and -~ i oo -

~ obligations of States, including the United States. .We frequently appeal-to customary.-— ... — ..

international law in the following areas, among others: -

o Law of War : the United Stat&s has frequently addressed the binding character of e
customary international law in this context. The Department of the Army Field
Manual on the Law of Land Warfare, FM 27-10 (July 1956) provides at paragraph 7c

as 10llows: “Force of Customary Law. The unwritten or customary law of war is
binding upon all nations. It will be strictly observed by United States forces, subject

___onbuo.such-excep nrauthority by way of ~~ " "

legitimate reprisals for illegal conduct of the enemy (see par. 497). The customary
law of war is part of the law of the United States and, insofar as it is not inconsistent
with any treaty to which this country is a party'or with a controlling executive or
legislative act, is binding upon the United States, citizens of the United States, and
other persons serving this country.” See also Department of Defense Directive -

Number 5100.77 (December 9, 1998) para 3.1 (“The law of war encompasses all-
international law for tlie conduct of hostilities binding on the United States or its

e

o
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individual citizens, including treaties and international agreements to which the

United States is a party, and applicable cu’sltbmar_v international law-™)

With respect to Additional Protocol I of 1977 to the 1949 Geneva Conventions, which
the United States has not ratified, U.S. officials have taken the position that “the

" United States will consider itself legally bound by the rules contained in Protocol I

only to'the extent that they reflect customary international law, either now or as it

*may develop in the future.” Remarks of Michael J. Matheson, Deputy Legal Adviser,

U.S. Department of State, The United States Position on the Relation of Customary
International Law to the 1977 Protocols Additional to the 1949 Geneva Conventions,
2Am. UJ. Int’l L. & Pol’y 419, 420 (1987). .

We have taken consistent positions with regard to customary international law in U.S.
courts. In its Statement of Interest before the U.S. Court of Appeals for the-Second
Circuit in Kadic v. Karadzic, (No. 94-9069) at p. 5, for example, the United States
argued (and the Court of Appeals ultimately agreed) that “[c]ustomary international
law does not bind exclusively state actors. ... [A]cts committed by non-state actors
may indeed violate international law.” The United States noted that:

(@)  among the alleged violations at issue in this civil suit were genocide,

,international law;

(b)  the United States had “officially asserted” to the International s
Criminal Tribunal for the Former Yugoslavia that “proscription of .
these crimes has Tong since acquired the $tatus of customary ™
international law, binding on all states, and such crimes have already

- -been-the-subject-of international prosecutions-by the-Nuremberg-and -

- - Tokyo.Tribunals” (quoting-the-Submission of the-Government of the .

United States to the Intemational Criminal Tribunal for the Former .
" Yugoslavia‘in respect of the Tadic case); e

In November 1986, Herbert Okun, Deputy Permanent Representative of the
United States to the United Nations, stated in a sp;ech to the General Assembly

of the United Nations that; “We ’Wﬁ_nnmbgr_and_sfnpp of -

violations of international humanitarian law being carried out in Afghanistan by
the Soviet Union or its puppets. These include, but by no means are limited to:
The 1949 Geneva Converitioris anid custoiriary intémnational law designed to
protect civilians.” Department of State Bulletin, January 1987, p. 84.

It should also be noted that under Section 4 of the President’s Military{ Order, any
individual subject to that order may be tried by military commission “for any and-

‘all offenses triable by military commission.” Military commissions have

jurisdiction to try individuals for offenses against the law of nations “of which
the law of war is a part,” Application of Yamaskita, 327 U.S. 1, 7 (1946), accord, .
Ex part Quir‘in,; 17U.8.1, 11 (1942). The Counsel to the President recently
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indicated that persons to be tried by mxhtary ¢omnﬁ§5i6n “rﬁust be chargeable
with offenses against the international laws of war.” Martial Justice, Full and

- Fair by Alberto R. Gonzales, New York Times, November 30, 2001. We are
' concerned that arguments by the United States to the effect that custornary

international law is not binding wili be used by defendants before military
commissions (or in proceedings in federal court) to:argue that the commissions
cannot properly try them for crimes under international Jaw. Although we can.

- imagine dist-int;tions'-th_at-mig};rbevffercd, our attemnpts to gain convictions

before military commissions may be undermined by arguments which call into
question the very corpus of law under which offenses are prosecuted.

Immunities: the United States relies upon customary international law to provide the
President and his family with immunity from prosecution and legal process when he

 travels abroad, by virtue of the doctrine of head of State immunity, which is entirely a

matter of customary international law. Historically, it has also relied upon.customary

law with respect to the immunities of diplomatic and consular agents and

representatives. -See, e.g., U.S. Statement of Interest filed in Begum v. Saleh, 99 Civ.

11834 (S.D.N.Y. filed March 31, 2000)(referring to the UN Headquarters Agreement

and the Convention on Privileges and Immunities of the United Nations, the United

States submitted: "The privileges and immunities to which diplomats accredited to -
. . o

the United States were entitled were, at the time the - d—

-governed by customary international law. - Customary international law had for

centuries recognized that the absolute independence and security of diplomatic
envoys was essential to ﬁxlﬁllment_of their érifical role in intemational relations, and
that full diplomatic immunity was a necessary guarantor of that independence.”) See

also 767 Third Avenue Associates v, Permanent Mission of the Republic of Zaire,

988 F.2d 295, 299-300 (2d Cir.), cert. denied, 510 U.S. 819 (1993).

* Treaties: as the Draft Opinion notes at page_§-3l'-3“2.lhé;-law“applicab-le to-the

~ T~ -~——interpretation and implementation of treaties is.considered customary international

law. A State’s obligation to comply with its treaty obligations, for example,
originally derives from a customary international law obligation. :

- The Law of the Sea: the United Statcs has ;onsisténtly asserted in its interactions with

other States that customary international law govems in respect of (among.many .

“OURIS Thatters) the definition of the continental shelf, the determination of baselines

for purposes of measuring the breadth of the territorial sea and other maritime zones

_ _ itoriat seaof coastal States: The™
United States has claimed for itself, for example, rights in its Exclusive Economic

Zone on the basis that “International law recognizes that, in a zone beyond its
territory and adjacent to its territorial sea; known as the Exclusive Economic Zone,a
coastal State may assert certain sovereign rights over the natural resources and related
Jurisdictions.” (Proclamation 5030, Exclusive Economic Zone of the United States of
America, March 10, 1983); . The United States regularly protests other countries’
refusals to comply with customary intemational law-based freedom of navigation -
rules. Without asserting its rights under customary international law, for example, the

e e
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The fact that the internationally wrongful act may have been lawful under the
internal law of a State has no bearing on the lawfulness of the act under international law,
. See, e.g., ILC draft Article 3 (“The characterization of act of State as internationally
wrongful is governed by international law. Such characterization is not affected by the
- characterization of the same act as lawful by intemal law”) and the Commentary
accompanying that Article (at 74). See, e.g., Treatment of Polish Nationals, 1932,
P.C.IJ., Series A/B, No. 44, p.4, pp. 25-5 (“according to generally accepted principles, a
State cannot rély, a8 against nother State, on the provisions of the latter’s Constitution,
but only on intemational law and international obligations duly accepted . . .
[Clonversely, a State cannot adduce as against another State its own-Constitution with a
view to evading obligations incumbent upon it under international law or treaties in force.
- .. The application of the Danzig Constitution may . . . result in the violation of an
international obligation incumbent on Danzig towards Poland, whether under treaty
stipulations or under general international law . ... However, in cases of such a nature, it
is not the Constitution and other laws, as such, but the international obligation that gives
rise to the responsibility of the Free City.™).

Where the international responsibility of a State for an internationally wrongful
act is engaged, the State is under an international law obligation, inter alia, to cease its
wrongful conduct and to make full reparation for the injury caused by the internationally

. . -
1 OG

wrongful : and- 1es
accompanying those Articles (at 216, 223)." See also Factory at Chorzow, Jurisdiction,
1927, P.C.LJ., Series A, No. 9, p. 21 (“Itis a principle of international law that the b ach

=

‘ s of an engagement involves an obligation to make reparation in an adequate form.”).” "

Thus, irrespective of the conclusions of the Draft Opinion with respect to the
- status of customary international law as part of federal law, it is clear that customary -

2 The Department of State is continuing to review the Draft Opinion with respect to this issue.

We would note, however, that the Founding Fathers were in fact quite cognizant of the
importance of compliance with customary international law (“the law of nations™) and did in fact
mcorporate it by reference into the Constitution through the offenses clause. That it was not
expressly included as a basis of jurisdiction for Article III courts is not dispositive .

In its brief as amicus curiae before the U.S. Supreme Court in Boos v. Barry, No. 86-803 (1987)

at pp. 20-21 (supporting responden ¢ g
States stated that: “In the period immediately following the Declaration of Independence, the
Continental Congress sought to assure the world that the ‘law of nations [would be] strictly

_H__Jm&bymeuniméSmwse%eemmcnwkeongrﬁ&ﬁﬂ%rﬁrwﬁregﬁdéaﬁs a
- matter ‘of high importance to the peace of America that she observe the law of nations,’ and it

was anticipated that this would be “perfectly and punctually done” by the new national
government (The Federalist No. 3, at 43 (Jay) (C. Rossiter ed. 1961).” The Framers expressly
included a reference to the “law of nations” in the offenses clause (U.S.CONST., Art. 1, § 8, cl.
10) and also incorporated it directly into U.S. law through the Alien Tort Statute, enacted as part
of the Judiciary Act of 1789, now codified at 28 U.S.C. 1350. Despite the continuing academic
controversy (to which the Draft Opinion refers) about its status post-Erie and whether the
President may choose in certain circumstances not to comply with it, customary international law

. is in fact recognized and continues to be applied by U.S. courts in a variety of circumstances.



international law creates international legal obligations for the United States forthe

- breach of which the United States would be responsible as a matter of international law.
The Draft Opinion does not address this “legally meaningful” aspect of U.S. compliance

with relevant customary intemnational law-based obligations. =~ = _
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_ Appendix A.
' Fora in which U.S. determinations may b_e' reviewed if it decides against GPW _
application '

. Atseveral pointsthe Draft Opinion notes the defersiice givenby US. Courtsto
Presidential determinations in the conduct of foreign policy and the interpretation of
treaties. The followingis a catalogue of a number of ways in which the decisions related
to detainees in our custody may be examined. :

1..Domestic ‘ ' o L

U.S. Court Review. A decision not to afford GPW protections to Taliban .
prisoners may be scrutinized by U.S. federal courts. Although the writ of habeas corpus
historically has not been available to enemy aliens captured and imprisoned outside U.S.

- territory, see, e.g., Joknson v. Eisentrager, 70 S. Ct. 936 (1950) (holding that German
nationals; confined in Germany following conviction by military commission of having
engaged in military activity against United States in China afer surrender of Germany,

had no right to writ of habeas corpus to test legali ; S

- courts have not been summarily closed.upon these prisoners,” id. at 945, Even those
enemy prisoners without a right to habeas corpus historically have had their applications
‘ cofisidered by the U.S. federal courts, including the Supreme Court. /d. As the Supreme ™

Court recognized in Eisentrager, three different federal courts "provided [the prisoners']
counsel opportunity to advance every argument in their support and to show some reason
in the petition why they should not be subject to the usual disabilities of non-resident
enemy aliens." /d. ' : N - l

——E€ivitLiability. The Alen Tort Claims Act (“ATCA™) provides that “[t}he district - -
courts shall have original jurisdiction of any civil action by an alien for a tort only, :
committed in violation of the law of nations or a treaty of the United States.” 28 U.S.C. §

1350 (1993). Courts have recognized causes of action under the ATCA for violations of

customary international human rights norms including, inter alia, genocide,> war =~

crimes,* torture, ¢ prolonged arbitrary detention,’” and cruel, inhuman or degrading

Teament. > The ATCA has, at times, been employed against persons acting under color
* Kadic v. Karadzic, 70 F.3d 23; i denied, 518.U.5,-1005 {1996)-
Id. : ’

% Filartiga v. Pena Irala, 630 F.2d 876 (2d Cir. 1980). i
7 ;}!a:ﬁnez v. City of Los Angeles, 141 F.3d 1373 (6th Cir. 1998); Alvarez-Machain v. Sosa, 266 F.3d 1045
.{9" Cir. 2001). - e : : .

* Abebe~Jira v. Negewo, 72 F.3d 844 (11® Cir. 1996)allowing forriier Ethiopian women prisoners to sue
an official of former Ethiopian government official for arbitrary detention and torture, including cruel,
inhuman, and degrading treatment and punishment in Ethiopia); Paul v. Avril, 901 F.Supp. 330 (S.D. Fla.
1994) (found that former military"ruler of Haiti bears personal responsibility for systematic pattern of
egregious human rights abuses during his military rule and therefore bears responsibility for torture and
arbitrary detention committed by his military forces); Xuncax v. Gramajo, 886 F. Supp. 162 (D. Mass. .

. 1995) (found that former Guatemalan Minister of Defense could be liable for cruel inhuman and degrading
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of US. law.” It remains an open question, however, whether an ATCA claim ag

U.S. official would succeed.

.M_'EMM

Criminal Prosecution. Article 129 of GPW places each Party “under the

gainst a

- obligation to search for persons alleged fo have committed, or to have ordered to be '

T cormitied, Such grave breaches, and [to] bring such persons, regardless of their

nationality, before its own courts. It may also, if it prefers, ... hand such persons over for o
trial” to another party. If we conclude that the GPW does not apply, and take actions
arguably inconsistent with it, foreign prosecutors may investigate U.S. government

officials to determine whether they committed grave breaches.

UN Commission on Human Rights. This Commission is the primary human

rights body of the United Nations. It adopts resolutions on thematic matters involving
human rights and it may adopt resolutions concerning the human rights performance of
named countries. The latter is inevitably a highly charged exercise, as demonstrated by
past annual U.S. cfforts to have the Commission adopt resolutions condemning China and
Cuba. This year, for thé first time ever, the United Statés is not a member of the
Commission, and -'zhc-Adminisn'at,ion"has not yet decided whether we will be present as .

> 5 s

__an observer. This year’s se on runs from March 18 to April 26 in Geneva, Ifour
' “treatment of Taliban detainees does not comport with perceived ififernational standards

(e.g., the Geneva Conventions, the Intemati_énal Covenant on Civil and Political

resolution naming and criticizing the United States directly.

. ' we can expect heavy criticism in the Commission and, perhaps, for the firsttime,a - -

" ECOSOC and the UN General Assembly. Resolutions adopted by the

Rights), .

. Commission on Human Rights move through the UN.system, first to the Economic and - _
Social Cournicil (ECOSOC), which reviews, adopts and forwards them to the General -

Assembly, which reviews and adopts them. At each stage there is debate.~Thus, there-———v . _-v-

will be two repetitions of whatever is produced by the Comsnission. ECOSOC meets in

July; the General Assembly meets in the fall.

International Court of Justice — Advisbg’ Opinions.. Ahicle 96 of the UN' C.héi‘tér

authorizes “{tJhe General Assembly or the Security Council [and other UN bodies to] .

‘request the Intemnational Court of Justice to give an advisory opinion on any legal
‘question.” On several occasions, the Court has provided guidance in advisory opinions -

~—————on the application-of an-intemnational treaty-despite-objections-of-aconcerned- p_dny.m

treatment, which included: witnessing the torture or severe mistreatient of an immediate relative; watching. -

soldiers ransack their homes and threaten their families; being bombed from the air; and having
thrown at them). ) : S o T {

a grenade .

' See, ¢.g., Jamav. US. LN.S., 22 F.Supp. 353 (D.NI. 1998) (allowing immigration detainees toAbring
claims under ACTA against private corrections contractor for cruel, inhuman or degrading treatment) . . -
. @ See, e.g. Interpretation of Peace Treaties, 1950 1.C.1. Reponts 65; Reservations to the Genocide . . .

Convention, 1951 1.C.J. Reports 15.

R
s
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The Court has also providéd guidance on the scope and content of customary 8
international law, even over the obje_ctions of States.®'

. Inter-American Court of Human Rights - Adviso inions. Article 64 of the -
American Convention on Human Rights allows for member states of the Organization of
American States to request an advisory opinion from the Inter-American Court of Human
Rights regarding the interpretation of the American Convention or “other treaties -

.concermng the protection of human rights in the American states.” While the de’cisions .

- are not binding, many countries in the Americas that have accepted the jurisdiction of the .
Court consider them authoritative. If an advisory opinion were 10 be requested from the
Court in'regard to an interpretation of obligations of countries pursuant the Geneva -
Conventions, or more generally under international humanitarian law, it is probable that
the Court would exercise its advisory jurisdiction over the matter. .

OSCE. The United States has been an active participant in the Organization for
Security and Cooperation and Europe (OSCE) since signing the Helsinki Final Act in
1976. Although OSCE documents do not create legal obligations, they do create political
commitments that are subject to regular public scrutiny by OSCE institutions (such as the
Office of Democratic Institutions and Human Rights (“ODIHR™)) as well as by other

“participating states. ‘The United States relies oi the OSCE t6 achieve various political

Ob ec v i - BN N . .t e e ..
further if we are'subject to iricréased eriticistn for rinning afoul of our OSCE '
commitments. On November 22, 2001, ODIHR requested information about the
. implications of the President’s Military Order; we replied on-December 1.

" Inter-American Commission on Human Rights. Petitions may be submitted on

behalf of individuals charging a violation of any of the rights enumerated in the American
.Declaration on the Rights and Duties.of Man to-the Inter-American-Commissionon- - -~ -
Human Rights (“LACHR”). The IACHR is an organ of the Organization of American
States, to which the United States is a party. If the IACHR finds the petition admissible,
it may issue a Final Report with a decision on whether there has been a violation of the
American Declaration and offer recommendations to the State. If the State does not take
steps to implement the recommendations, the Report becomes public. Cases were o
brought against the United States with respect to elements of U.S. actions in Grena#a and

in Panama. Given its past rulings, the IAHCR will cei tainly consider complaints an

Gehalf of the Taliban to be admussible; its rules concemning standing allow third parties to
file petitions on behalf of Taliban members. The IACHR also will feel free to interpret

Tons and other reaties.

UN Special Rapporteurs. The Commission on Human Rights appoints experts as
Special Rapporteurs to examine selected areas. The Special Rapporteur on Sumnmary and
Arbitrary Executions and the Special Rapporteur on Toruire regularly inquire about the
status of particular individuals in the United States and request our assurances that our

-

: © %' See, e.g., Advisory Opinion, The Legality of the Threat or Use of Nuclear Weapons, 1996 LC.J. Reports.
. That Advisory Opinion was requested by the General Assembly in Resolution 49/75K (1994), which was
. adopted by a vote of 78 - 43 (U.S.) - 38 (abstentions). '



treatment of an' individual comports with international standards. . The United States
consistently responds to these inquiries about individuals (marty on death row or in
. - prison) from Special Rapporteurs, providing assurances that it is conforming with
international law in its treatment of those individuals. In mid-November the Department
received an inquiry about the Military Order of November 13 from the Special
Rapporteur on the Independence of Judges and Lawyers. We have not yet responded.

‘Inguiry Unider Afticlé 132°f the Geneva Coiveiition Relaiive to the Treatment of
Prisoners of War. Article 132 provides: : o :

At the réqu:st of a Party to the conflict, an enquiry shall be
instituted in 2 manner to be decided between the interested Parties,
concerning any alleged violation of the Convention. B

, If agreement has not been reached conceming the procedure for the
enquiry, the Parties should agree on the choice of-an umpire who will ’
decide upon the procedure to be followed. B AR

.~ Once the violation has been established, the Parties to the conflict
shall put an end to it and shall repress it with the least possible delay.

It is possible that a coalition partner could atterhpt to invoke this provision if we are
i ir nationals. . : N

Inquirie$ and Monitoring by Treatv Bodies. The United States, is a party to the |

. ~ International Covenant on Civil and Political Rights (“ICCPR™), the Convention against

Torture, and the Convention on the Elimination of Racial Discrimination. These treaties

establish a regular reporting obligation for States Parties and a specialist body Chafged_
with the oversight of treaty performance by States. It is possible that if the United States
appears to be acting in a manner inconsistent with its treaty obligations, the Human
Rights Commiitee could request an immediate report from the United States on its
---—=-~~——compliance, followed by a public oral hearing. ‘ ' v'
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Memorandum for Alberto R. Gonzales
Counsel to the President, -
' and William J. Haynes 11
General Counsel of the Depnrlmen( of Dcfense

Re. Appllcanon of Treaties and Laws to al Qaeda and T¢ alzban Demmees

You have asked for our Oﬁ' ce’s views conceming the effect of intemnational treaties and
federal laws on the treatment of individuals detained by the U.S. Armed Forces during the
conflict in Afghanistan. In particular, you have asked whether certain treaties forming part of the
Jaws_of armed conflict apply to the conditions of defention-and the procedures -for trial of
‘members of al Qacda and the Taliban militia. We conclude that these treaties do not profect
members of the al Qaeda orgamzanon which as a non-State actor cannot be a party to the
intemational agreements goveming war.. We further conclude that that Presidenit has sufficient -

This

grounds to find that these treaties do not protect members of the Taliban militia.
memorandum expresses no view as to whether the President should decide, as a matter of pohcy,

‘that the U.S. Armed Forces should adhere to the standards of- conduct in thosc treaties wuh

respect to the reatment of pnsoncrs.

We believe it most useful fo structure the analysis of these questions by focusing on the
War Crimes Act, 18 U.S.C. § 2441 (Supp. 11 1997) (*“WCA™). The WCA direcily incorporates
several provisions of inlemational treaties goveming the Jaws of war into the federal ‘criminal
code. Part I of this memorandum describes the WCA and the most relevam treaty that it -
incorporates: the Geneva Convcnuon Relauvc to lhc Treatment of Pnsoncrs of War (“Gencva
Hl”) : - v

Parts 11 and 1l of this memorandum discuss why other deviations from the text of
Geneva 111 would not present cither a violation of the treaty or of the WCA. Part [l explains that
al Qaeda detainees cannot claim the protections of Geneva 111 because the treaty doces not apply
to them. Al Qaeda is merely a violent political movement or organization and not a nation-State.
As a result, it cannot be a state patty to any treaty. Because of the novel nature of this conflict,
moreover, a conflict with al Qaeda is not properly included in non-intemational forms of armed

! The four Geneva Cbnvégliéns‘ for the Protection of Victims of ‘War, dated August 12, 1949, werc ratified by the
United States on July 14, 1955. These aic the Convention for the Amelioration of the Condition of the Wounded

* and Sick in Armed Forces in the Field, 6 U.S.T. 3115 (*Geneva Convention I”"); the Conventtion for the
Amelioration of the Condition of Wounded, Sick and Sh wrecked Membess of Armed Forces a1 Sea, 6 U.S.T. 3219
*Geneva Convention )I7); the Convention Relative to the Treatment of Prisoners of War, 6 U.S.T. 3517 ("Geneva -

imvention 111™); and the Conventi ion Relative to the Prolccuon of Civilian Persons in Time o{ War, 6U.S.T.3317

‘Geneva Convention JV”).



conflicl to whu:h somc provxs:ons ol‘ the Gerieva Com-enuons mxghl apply. Thcrcforc, neuher
" the Geneva Conventions nor the WCA regulate the detention of al Qacda pnsoners captured '

during the Afghanistan conflict. . . D |
oy

' Pan 111 discusses why the Prestdenl may decide that Gencva IH as a whnlcll dm not .
protect members of the Taliban militia in the cument situation. The Presidént has the
constitutional authority to temporanly suspcnd our treaty obligations to Afghanistan under the
Geneva Conventions. Although he may exercise this aspect of ihe treaty poer at his discretion,
we outline several grounds upon: which he could justify that action here. In particular, he may
determine that Afghanistan was not a. functioning State, and thercfore that the Taliban militia
was not a government, during the period in which the Taliban.was engaged in hostilities against
the United States and its allies. Afghanistan’s status as a failed Siate is sufficient ground alone.
for the President to suspend Geneva 11, and thus to deprive members of the Taliban militia of
The President’s constitutional power (o suspend performance of our (reaty

POW status.
It encompasses the

obligations with respect to Afghanistan is not restricted by international law. .

power to suspcnd some treaties but not others, or some but not. ali obligations under a particular

treaty. Should the President make such a-determination; then Geneva 111 would not ‘apply to
Taliban prisoners and any fajlure 1o meet that 1rcaty s rcqmrements would not violate c:thcr our
lrca(yobhgahons or tbc WCA _ - il e

' Part ]V examines Jusnﬁcatxons for any dcparmrcs from Gcncva 111 rcqmrcmcnls should
lhc Presxdcn( dechnc to suspend our treaty. obligations toward: ‘Afghanistan..

certain, deviations from the text.of Gencva 111 may be pcnmss;ble as 2 matter of domiestic law, if
they fall within:cenain justifications or: legal exceptions; such as those for selfidefense or - - .

mfeas:bxhly Further, Part JV discusses the President’s authority to find, even if Gengva 111 avere
o apply, that Tahban members do not quahfy as POWs as deﬁncd by the treaty :

In Pan V we addrcss the: quesuon whcther, . lhe absencc of any Gencva lll obllganons, .

customary internatjonal Jaw requires, as a matter of federal law; that the President prov:dc certain
standards. of treatment for al Qaeda or Taliban prisoners. We- conclude ‘that ‘customary

intemational law, -as-a matter of domestic law, does not bind the President, or restrict the actions . -
of the United States military, because it does not constitute either federal law made in pursuance "

of the Consmuuon or a treaty. fccogmzcd under lhc Supremacy Clausc

I Background and 0verwew of ll:e H’ar Crm:e.r Acl rmd Il:e Geneva C onvennons

It is our: undcrstandmg tbat your Depnnmcnt is cons:denng WO basnc plans rcgardmg lhc S

treatment of members of al Qaeda and the Taliban militia detained during the Afghanistan
conflict. First, the Defense Department intends to make available a facnhty at the U.S. Navy base

at Guantanamo Bay, Cuba (“GTMO™), for the long-term detention of these individuals, who
have come under our control either lhrough capture by our mnhtary or lransfer from our allies mA' -

At_the present moment, your Deparimeni has confined these individuals in

Afghanistan.
temporary facilities, pending the construction of a more permanent camp at GTMO. While it is

conceivable that some might argue that these facilities are not fully in-keeping with-the térms of
Geneva 11}, we understand that .they meet minimal humanitarian requirements consistent with thc

necd to prevent violence and for force proiection. We undersland thai GTMO authorities are

- It ‘explains that




prowdmg these individuals with regular food and medical care, and that basic hygiene and
sanitary standards are being maintained. You have further informed us that your plans for a

longer-lerm f acxhly 3t GTMO are still under development.? ,
N '

Second your Department is devclopmg proccdurcs to :mplemcnt the President’s: M)luary

* Order of November 13, 2001, which establishes. mzmary commissions for the trial of violations
“of the laws of war commilted by non-U.S. citizens.’ The question has arisen whether Geneva 1]1
would rcslnct the proposed rules, or even require that only courts-mamal be used to try mcmbcrs

“of al Qaeda or the Taliban mzlma for war crimes.

. We bcheve that the WCA provides a useful starting pomt for our analysxs of the
application of the Gcneva Conventions to the treatment of detainees captured in the Afghamstan
theater of operallons Section 2441 of title 18 renders centain acts punishable as “war crimes.”
The . statute’s definilion of that term incorporates, by reference, certain treaties or lrcaly

provisions relating to the laws of war, including the Geneva Conventions.

A. Secrion 2441: An OQeijviélv

. . Section 2447 of Title 18 lists four categories of war crimes. First, it criminalizes “grave
breaches” of the Geneva Conventions, which are defined by treaty and will be discussed below.
.Second, it makes illegal conduct prohibited by articles 23, 25, 27 and 28 of the Annex to the

Hague Convention IV Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat.
Third, it cniminalizes yiolations: of what is- known as

© 2277 (*Hague Convention IV*®).
“tommonarticle 3,” which is a provision common to all four of the Geneva Conventions. Fourth,
‘it ciminalizes conduct prohibited by centain other laws of war- treaties, once the United- States

joins them. A House Report states that the original Jegislation “carries out the international
obligations of the United States under the Geneva Conventions of 1949 1o provide criminal -
"H.R. Rep. No. 104-698, at 1 (1996), reprinted in 1996

penalties -for certain war crimes.”
U.S.C.C.A.N. 2166, 2166. Each of those four convenhons mcludcs a clause relalmg 10

legislative implementation and 10 criminal punishment.”

? We have d:scusscd in a separate mcmorandum the federal Junsdncuon issues that mnghl arisc concerning
Guantanamo Bay. See Mcmorandum for William J. Haynes, 11, General Counscl, Department of Defense, from -
Patrick F. Philbin, Deputy Assistant Atomey General and John Yoo, Deputy Assistant Attomey General, Office of
chal Counsel, Re: Possible Hobeas Jurisdiciion over Aliens Held in Guantanamo Bay, Cuba (Dec. 28,:2001).

3 See generally Memorandum for Albenio R. Gonzales, Counsel to the President, from Patrick F. Philbin, Deputy -
Ass:stan( Attomney General, Oﬂice of chal C ounsd, Re: Legality of the Use oj Military Commu:oon: 1o Try ‘

Terrorisis (Nov. 6, 200!)
.4 The nuje of lenity requires !hat the WCA be uad 50 2s 10 ensurc that ptospcctwc dcfcndants have adcquatc notice
of the nature of the acts that the statute condemns. See, e.g., Castillo v. United Stotes, 530 U.S. 120, 131 (2000). In
those cases in which the appbcanon of a tieaty incorporated by the WCA is unclear, thtrcfore, the rule of kmry o

requsres that the interpretive issue be resolved in the dcfendam s favor

3 That common clause reads as follows:
The [signatory Nahons] undertake to enact any- lcglslanon necessary to provzdc cﬂ'ccuve pcnal sanctions.
for persons commitiing, ot ordering 10 be commitied, any of the grave bicaches of the present Convention. .
. Each [signatory nation] shall be under the obljgation 1o search for persons alleged to have commitied, or
lo have osdered 10 be commitied, such grave breaches, and shall bring such persons, regardless of their
. hand such persons over for trial to

nationality, before its own counts. . .. Jt may also, if it prefers,. .
another {signatory nauon], provxdcd such [nation] has made out 3 prima facie case.



" In enactmg section 2441 Congress sought to fill certain percewcd 8aps in- the covcrage
of federal criminal law. The main gaps were thought to be of two ki
jurisdiction and personal jurisdiction. First, Congress found that “{t]hcre are major gaps in the
_ prosecuzability of individuals -under federal criminal law for war crimes commmcd against
Americans.”® For example, .“the s:mp)c killing of a[n American) prisoner of war” was not
Second, Congress found that “[t]he ability 16 coust

covered by any.existing Federal statute.”
martial members of our armed services who commit war crimes ends when they Jeave military
Congress considered

 service. [Section 2441) would allow for prosecution even afier dlschargc.”8
it important to {ill this gap, not only in the interest of the victims of war crimes, but also of the

accused. “The Americans prosecuted would have available all the procedural: protections of the
if the United States extradited the individuals

Amencan Jjustice system. -These might be 1ackm§
to their victims® home countries for prosecution.™ Accordingly, section 2441 criminalizes. forms
of conduct in which a U.S. national or a member of the Anned Forces may be euhcr a vxcnm ora

pcxpetralor
B. Grave Breaches of the Geneva Conventions

The Geneva Conventions of 1949 remain the agreements to which more States have

bccomc panties. than any other conccmmg the laws of war. Convention 1 deals ‘with the tréatment.

of -wounded and sick in armed forces in the ficld; Convention 11 .addresses Areatment of the

wounded, sick, and shipwrecked in armed forces .at sed;. Convenuon n1 rcgulatw ttcalmcn( of

© - .
. . )

POWS’ Convention IV addresses the treatment of cilizens.

Thc Geneva Conventions, hke treaties genecrally, slruc!ure legal rclauonshxps bc(wecn

nahon Szales no( between nation-States. and  private, transnational or subnational . groups or
Article 2, which 1s conimon (o all four Geneva Convenuons makes lhcun

orgamzauons

Geneva Convention J, art. 49; Geneva Comcnuon 1, ant. 50; Géneva Convention 111, an. 129; Gcncva Convention

]V arnt. 146. ¢

¢ H.R. Rep. No. 104- 698 a1 6, reprinted in 1996 u.s. CC.A N.a12171.
- 1 a8, reprmled in 1996 US.C.C.A:N. 3t 2170. In projecting our criminal law cxnalcmlonally in order 10
* protect victims who are United States nationals, Congress was apparently relying on the. international law principle
of passive personality. The passive personality principle *asserts that 2 state may apply law - panicularly cnmmal
law - 10 an act committed outside its ierritory by 2 person not iis national where the victim of the act was its . .
national.”™ United Stotes v. Rezaq, 134 F.3d 1121, 1133(D.C. Cit.), cert. a’emcd 5251.S. 834 (1998). The
principle marks recognition of the fact that “each nation has a legitimate interest that its natipnals and permanent

inhabitants not be maimed or disabled from self-support,” or otherwise injured. Lauritzen v. Larsen, 345 u.s, 571

586 (1953); see-also Hellenic Lines Lid. v. Rhoditis, 398 U.S. 306, 309 (1970).
! H.R. Rep. No. 104-698, at 7, reprinted in 1996 U.S.C.C.A.N. 3t 2172. In Umred Stale: ex rel. Toth v Quarle:

350 U.S. 11 (1955), the Supreme Court’had held that a former serviceman could not constitutionally be tried before. .

a court martial under the Uniform Code for Military Justice (the “UCMI”™) for.crimes he was alkged to have
committed while in the armed s¢rvices. The WCA cured this problem.

® H.R. Rep. No. 104-698, at 7, reprinted in 1996.U.S.C.C.A.N. at.2172. The principle of nationality in mtemahonzl
law 1ecognizes that (as Congress did here) a State’may criminalize acts performed extratenvitorially byitsown
nationals. See, e.g., Skiriotes v. Florida, 313 U.S. 69, 737( 1941); Steele v. 3"’0"0 Waech CO 344 U.s. 280, 282

(1952).
. "See Trans World Aitlines, Inc. v. anHm Mml Corp., 466 U.S. 243, 253 (I984) (“A freaty cs in the nature of 2
contract between nations.”); The Head Money Cases, 112 U.S. 580, 598 (1884) (**A treaty is primarily a compact

mnds: subjccl matter ¢




apphcahon ‘of the Conventions to relations between state pames clear. It states lhat. “the present
Convention shall apply 1o all cases of declared war or of any other armed conflict which may

‘arise benveen nvo or more © lj the High Conlmcnng Parties, even if the state of war is not
»! Similarly, it states that “[tJhe Convention shall alsp apply 10 all

recognized by one of them.
cases of partial or total occupation of the temitory of a l-hgh Comraclmg Party, cv;n if the satd

occupanon mccls with no armed resistance.”

" As rioted above, Section 2441(c)(1) criminalizes “ ‘grave breaches” of the Convcntlon_
Each of lhe four Geneva Conventions has a similar definition of * grave breaches.” Gcncva :

Convention 111 dc[' nes a grave breach as:

wilful kﬂlmg, torture or inhuman treatment, mc!udmg blologlcal experiments,
wilfully causing greal suﬂ'cnng or serious injury to body or health, compelling a
: pnsoner of war to serve in the forces of the hostile Power, or w:lfully depriving a
prisoner of war of the nghts of falr and regular trial prcscnbcd in this Convention.

Geneva Convention 111, arl- 130. As menlxoned before, the: Gcneva Conventions require lhe
-High Contracting Parties 10 enact penal legislation to punish anyone who commits or orders a
grave breach. See, e.g., id. ant. 129. Further, each State party has the obhganon 10 search for and
bring to justice (either before its courts or by dchvenng a suspect 1o another State party) anyone
who commits a grave breach. No State party is permitied to absolvc usclf or any otbcr nation of -

hablh(y for commmmg a grave brcach
it bears nonng -that not all breaches of thc‘

Given the specific definition of * gravé breaches,”
Failure to follow some of: the

Geneva Conventions are criminalized under Section 2441,
regulations regarding the treatment of POWs, such-as difficulty in meeling all of the conditions

set forth for POW camp conditions, does not conslitute a grave breach within the mcamng of
Geneva Convention 111, art. 130. Only by causing great suffcnng or serious bodily injury to-
POWs, killing or torturing them, depriving them of access to a fair trial, or forcmg them to servc

in the Armed Forces, could the United States aclual]y commit grave brcach

C C ommon Article 3 of the Geneva Convennor.g_.s;

Section 244 ] (c)(B) also defines as a war crime conduct lhat ‘constitutes a violation of
common article 3” of the Geneva Conventions. Article 3 is’a unique provision that governs the
conduct of signalories to the Conventions in a particular kind of conflict that is not one between
High Contracting Parties to the Conventions.  Thus, common article 3 may require the United
States, as a High Contracting Party, lo follow certain rules even if other parties to the conflict are
not pamcs to the Conventions. On the other hand, articlc 3 requires State parties to follow only
certain minimum standards of treatment toward prisoners, civilians, or the sick and wounded -
standards lhal are much less onerous and less detailed than those spelled out in the Conventions

asa wholc

between mdcpcndcm nations.™); United Stotes ex rel. Sar,oop v, Garcm, 109 F. 3d l65 167 (3d Cir. l997)

[ T)reaties are agreements between nations.”™)

Geneva 1l an. 2 (emphasis added).
2 Common Anicle 3 reads in rclevant pan as follows



war or of any other armcd conflict that may arise between two or morc of the High Comrac!mg
Common article 3» however,

" Parties, even if the state of war is not recognized by one of them."”
covers “armed conflict not. of an inteational character” - a war that does not involve cross-
¥ dN

border allacks - 1hat occurs wubm the temitory of one of the High Contracting Pamw,

Common article 3 complements common article 2. Article 2 apphes {0 cases of declared

v Common article 3 s text provides substantial reason o think lhat it refcrs specnf cally to a

condition of civil war, or a large-scale anmed con[hct between a State and an armed movement
within its own territory. First, the text of the provision refers specifically {0 an armed coniflict
that a) is not of an intemational character, and b) occurs in the territory of a state party to the
Convention. Jt does not sweep in all amied conflicts, nor does it address a gap lefi by common
article 2 for international armed conflicts” ‘that involve non-state entities (such as an international
terrorist organization) as parties to the conflict. Further, common article 3 addresses only non-
international conflicts that occur within the lemtory of a single state party, again, like a civil war.
This provision would: not reach an armed conflict in which one of the parties opcratcd ﬁ'om
mulnplc bases in several different states. Also, the language at the end of article 3 states that

“[tJhe apphcauon of the preceding provisions shall not affect the legal status of the Parties to the .

conflict.” This provision was designed to ensure that a state party that observed article 3 dunng

a civil war would not be undcrstood to have gramcd !hc “recognition of the i msurgcnls asan

advcrse party.”"* v
Thzs interpretation is supportcd by commentators. One \vcll-known commcn(ary slales

that “a non-international armed conflict is dlsupct from an intérnational armed conflict becausc
.of the legal status of the entilies opposing each other: the pamcs to the conflict are not sovcrcxgn

States, but the government of a smgle State in conflict with one or more armed facuons withinits

Iermory »13 A legal scholar writing in lhc same year in which lhc Convenlxons were prepared

In the case of armed conflict not of an mtemauonal charactct occurring in the territory-of one of the ngh

Contracting Parties, each Party to the conflict shall be bound 10-9pply, as 3 minimum, the following provisions::
(1) Persons taking no active part in the hostilitics, including members of armed forces who have laid down their

arms and those placed hors de combai by sickness, wounds, detention, of any other cause, shall in all ciscumsiances
be treated humanely, without any adve:sc dulmcnon foundcd on tace, color, religion or faith, sex, binh or’ wealth, or

'any other similar criteria.
To this end, the following acts are and sha!l remain problbucd at any sime and n any place wh:lsoever with

2

respect to the above-mentioned personr
(a) violence to life and | pesson, in pamcular murdc: of all kmds, muulanou, cruel ncnrmcnt and tomm'.‘

(b) taking of hostages; B

(¢) outrages upon personal dignity, in pamculax humxhaung and degrading treatment;

(d) the passing of sentences and the carrying out of executions without previous judgment pronounced by a
regulasly constituted-court, affording all |he judicial guarantces. which.are rccogmzcd 3s indispensable by civilized

- peoples.
(2) The wounded and s:ck shall be. collected and cared for. . .
The application of the preceding provisions shall not affect the lcgal stams of the Pamcs 10 (hc conflict..

_ ¥ Anicle 2°s reference 10 a state of war “not recognized™ by a belligerent was apparently iniended 10 refer to
conflicts such as the 1937 war beiween China and Japan. Both sides denied that a state of war existed. See Joyce A
-C. Gurieridge, The Geneva Conventions of 1949, 26 Bm 4Y.B. Int"l L. 294, 298-99 (1949). ,

" Frits Kalshoven, Constraints on the Woging of War 59 (1987). ‘

¥ Commeniary on the Additional Protocols of 8 June 197 7 (0 the Geneva-Conveniions of 12 Augus: I 949,31 4739

{Yves-Sandoz ct al. eds., 1987)
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stated that “a conflict not of an intemational character occurring in the tern tory of one of the
. must normally mean a civil war. T

High Contracting Parties .

. Analysis of the background to the adOphon of the Geneva Convcnhons in 1'949 confirms
our understanding of common article 3. It appears that the drafiers of the Convqnuons had j in
mind only the two forms of armed conflict that were regarded as matters of gencra!’m{emanonal
concemn at the time: armed conflict between nation-States (subject 10°article 2), and largc-scale
civil war withiri a nation-State (subject to article 3). To understand the context in which the
Geneva Conventions: were drafled, it will be helpl'ul to identify three d:stmct phas&t in the.

developmcn( of the laws of war.
First, lhc traditional laws 'of war were based on a stark d:chotomy between “bclhgcrcncy

and “insurgency.” The category of “belligerency” apphcd 10 armed conflicts between sovereign
States -(unless there was recognmon of belligerency in a civil war), while the category- of

“insurgency” applied to armed violence breaking out within the territory of a savereign State,. v
Inter-state wars ‘were

International law treated the two classes of conflict in different ways.
regulaled by a body of international legal rules govemmg both the conduct of hostilities and the

protectiof 6f noncombatants. By contrast, there were very few intemational rules govcmmg
armed conflict within a state, for states preferred to regard intemal strife as rebellion, mutiny and

treason” coming within lhe purview of national criminal-law, which precluded any possnblc
Thxs was a “c]carly sovcre:gnly-onemcd” phase Of mlcmanonal o

mlmsuon by othcr States

Jlaw,’ 19-

' The second phasc began as early as the Spamsh le War (1936-39) ‘and extended
through the time of the drafling of the Geneva Conventions uniil relatively recently. . Durmg this
period, Staie practicc began to apply certain ‘general pfinciples of humanitarian law beyond the
traditional field of Staie-to-State. conflict to “those internal-conflicts that constituied largc-scalc’ Lo
civil wars.”?? In addition 10 the Spamsh Civil War, cvents in 1947 dunng the civil’ war between
the Communists and the Nationalist regime in China illustrated this new lendency .Common -
article 3, which was prcpared during this second phase, was apparently addressed to ‘anmed
conflicts akin to the Chinese and Spanish civil wars. As one commentator has describedit,
article 3 was dcsngned to restrain governuments “in the handhng of armed vmlencc directed”
agamst !hcm for the cxprcss purpose of secession or at sccunng a change i in the govcmment of a’

¥ Guneridge, supra, at 300.

'7 See Joseph H. Beale, Jr., The Recognmo:: of Cuban Belhgerency. 9 Harv. L. Rev. 406, 406 n.1 ( 1896).

® See The Proseciitor v. Dusho Tadic {Jurisdiction of the Tribunal) (Appcals Chamber of the Jniteinational Criminal
Tribunal for the Former Yugoslawa 1995) (*Tedic™), 105 I.L. R 453 504:05 (E. Laulcrpacht & CJ. Grecnwood o

eds., 1997).

19 14, a1 505; see als6 Gerald Irving Drapes, Reflections on Law and Arried Conflicts 107 (1998) (“Before ;949 in
the absence of récognized belligerency ac¢corded to thie elements opposed to the government of 3 State, the law of -
war . . . had no application 1o internal armed conflicts.’. . . Inicrnational Jaw had litile or nothing to say as to how the
armed 1ebellion was crushed by the government conccmcd for such matiers fell within the domestic jurisdiction of -

States. Such conflicts \\crc oncn Wagcd with great lack of restraint and crudty Such conduc! was a domcstu:

matter. ™.
* Tadic, 105 1.L:R. 21 507. lndecd the events of the Spamsh ‘Civil War, in which “both the repubhcan Government
{ Spain] and third States refused to recognize the [Nahonahst] insurgents as bcmgcrcms," id. at 507, may bc

reflected in common Article 3°s rcfcrencc 10 “the legal status of the Panics 1o the conflict.”

a See id. at 508.




State,” but even after the adoption of the Conventions it remained “uncertain whether [Anic|e__3]
applied to full-scale civil war.”? . | - o
‘_ The third phase represents a more. complete break than the second with the traditional
“State-sovereignty-oriented approach” of international law. This approach gives central place to
individual human rights. As a consequence, it blurs the distinction between interiationa] and
internal armed conflicts. This approach is. well illustrated by the decision of the Intemiational
Criminal Tribunal for the Former Yugoslavia in Prosecutor v. Todic, which appears 1o take the
view that common article 3 .applies to all armed conflicts of any description other than those
- between state parties, and is not limited 1o internal conflicts between a State and an 'insurgcm'.g
group. In this conception, common article 3 is not just a complement 1o common article 2;
rather, it is a catch-all that establishes standards for any-and all armed conflicts not included in .
common article 2.% . v. R

""" Such an inte na A _
ed by the United States. If the state parties ‘had intended he Conventions to.

which it was ratifi _ :

ms _of armed conflict, they could have used -broader, clearer language. To.
. inlerpret common article 3 by expanding its scope well beyond the meaning bome by its text s ..
effectively t0.amend the Geneva Conventions witliout the approval of the State parties 16.the
‘agreements. Further, as we have discussed, article 3. was ratified.during a period in which the - . -
nal, State-centered view. of - intemational law was still dominant and was. only just .
ive way to 2 humin-rights-based approach. Giving due weight 1o the state practice”

apply to_all form

- traditional, ¢
beginning to- g : <
and doctrinal understanding of the time, the idea of an anmed conflict between a natjon-State and

a transnational terrorist-organization (or between a nation-State and a failed State harboring and
supporting a transnational terrorist organization).could not have been within the contemplation.of

erpretation of common article 3, however, ignores the text énd'::ﬂje~cﬂomcxtfi},' _

SN
R
e

the drafiers of common anticle 3. Conflicts of these kinds would have been unforeseen and were.
not provided for in the Conventions. Further, it is telling that in order to address this unforeseen .

circumstance, the State parties 1o the. Geneva. Conventions did not attempt 16 distort- the terms of

22 See Draper, Reflections on'Law and Armed Conflicts, supra, at 108, - _
# Some international law authoritics seem 1o suggest that common Anicle 3 s be :
“non-intemationzl armed conflict. The Commeniary on the Additional Protocols of 8 June'1977 10 the Geneva
hen “the government of a single

Conventions of 12 Augusi 1949, supra, afier first stating that Article 3 applies wi n “the men
State [is} in conflict with one of more armed factions within its territory,™ suggests, in a footnole, ihat an armed

‘conflict not of an international character “may also exist in which armed factions fight against cach other without
rpretation

intervention by the armed forces of the established government.” Jd. 14339 atn.2. A siill broader inte
appears 10 be supporicd by the language of the decision of the International Court of Justice (the “ICI™) in

Nicaragua v. United States - which the United States rcfused to acknowledge by withdrawing from the compuisory

jurisdiction of the IC). Military and Poramilitary Activities In and Against Nicaragua (Nicaragua v. United Staies),
(Intemational Court of Justice 1986), 76 LL.R. 1, 448, ¥ 218 (E. Lauterpacht & C.J. Gscenwood eds., 1988). The
1CJ's decision is probably best 1ead 10 suggest that all “armed conflicts” are cither international or non-international,
- and that if they are non-international, they ase governed by common Article 3. If that is the correct understanding, .
however, the result was merely stated as a conclusion, without taking account cither of the precise language of L

Article 3 or of the background 1o its adoption. Moreaver, while it was frue thai onc of the conflicts 1o which the IcJ

was addressihg itself - “[t]he conflict betweeri the conras’ forces .av'tjd.k’hdse of the Government of Nicaragua” ~

“was an armed conflict which is “not of an international charactes,™ id. at 448, 11 219, that conflict-was recognizably

a civil war berween a State and an insurgent group, not a conflict between or among violent factions in 2 territory in

which the State had collapsed. Thus there is substantial icason to question the logic and scope of the ICI's _
common Article 3, which, in any event, is not binding 2s a matter of domestic law on the United

interpretation of
States, ‘

tter read a's;ap'plyin'g ._l._o:ali forms of .



common amclc 3 to apply it to cases xhar did not f t wxlhm ils lcrms. Instead, thcy draﬂed 1w°
new prolocols 10 adapt the Conventions to the. conditions of contemporary hostilities.?* The
“United States has not ratified these protocols, and hence cannot be held to the reading of " the
Gericva Convcnnons lhey promote. Thus, the WCA’s proh:bmon on V)olanoqs of common
article 3 would apply only 10 intemal conflicts between a state party and an msurgcm group,

rather than toall forms of amrcd conflict not covered by common amcle 2.

11 A pplimlion of WCA and Associdked 7 rea!fes 1o a,l andé

We conclude that Geneva 1ll does not apply to the al Qaeda tcm)nst organxzat:on
Thcrcforc neither the detention nor trial of al Qaeda fighters is subject to Geneva 1L (or the
WCA). Three reasons, examined in detail below, support this conclusion. First, al Qaeds is not
a State and thus cannot receive the benefits of a State party to the. Conventions. . Secongd, al
Qaeda ‘members fail to satisfy the eligibility requirements for treatment as POWs undcr Gcneva
Convention 1. “Third, the nature of the conﬂxct precludes appbcauon of common amcle 3 of the

Gcncvn Convennons

_ Geneva V//4 does not apply 10 a non-State actor such_ as the al Qaeda Ierrorm
orgamzauon Al Qacda is not a State. It is a non-governmental terrorist organization composed

of members . from many nations, with ongomg operations in. "dozens of :nations. Non-
govemmemal org'm:zanons cannot be parties to. any of the mlemataonal agreements here
govcmmg the laws of war. Common article 2, which triggers the Geneva Convcnnon provisions. : ..

regulatin detention conditions and proccdures for trial.of POWs, is limited to cases of declared
“Al Qaeda is nota .

war or arm'cd conflict “between .two or more of the High Contracting Parties.”
High Conlracnng Party. As a result, the U.S. military’s treatment of al Qaeda members. i is not
governed .by the bulk of the Geneva Conventions, specifically those provisions concerning

POWs. "Conduct towards captured members of al Qaeda, mereforc also cannot constitute a

violation of 18 U.S.C. § 2441(c)(1).

Second al Qaeda members. fail 10 sau.s_'/jl the eligibility requzremems Jor lrealment as
POWs under Geneva Convention lIl.- 1t might be argued that, even though it is not a State party-
to the Geneva Conventions, al Qaeda could be covered by some protections in Genéva
Convention 11I. Article 4(A)(2) of Geneva 111 defines prisoners of war as including. not only
captured members of the armed forces of a High Contracting Party, but also irregular forces such.
as “[mJembers of other militias and members of other, volunteer corps, including those of
organized resistance movements.” Article 4(A)(3) also includes as POWs “[m]embers of regular
armed forces who profess allegiance to 2 govemment or an authorily not. recognized by the -
Detaining Power.” Jd. art. 4(AX3). It might be claamed that the broad terms of xhesc provisions
could be stfetched to cover al Qacda .
_ This view would be mtstaken Article 4 does not expand the application of the
Convention beyond the cncumslan.ces expressly addressed in common articles 2 and 3, Unless

M See P:otocol Additional to the Geneva Conventions of/l 2 August 1949, and Relating fo the Protection of Vncmns
'!mcmauonal Asmd Conflicts (Protocol 1), June 8, 1977, 1125 U.N.T.S, 4; Protocol Additional to the Geneva
nventions of 12 August 1949, and Relating to the Protection of Victims o[ Non-1 nlcmanonal Armed Conflicts

(Protocol H) Jnnc8 1977, 1125 UNTS 610.



there is a conflict subject to article 2, article 4 simply does not apply. If the conflict is one to

Which article 3 applies, then article 4 has no role because article 3 does not trigger application of
the rest of the provisions of Geneva I]1. Rather, article 3 provides an alternative set of standards

that requires only minimal humanitarian protections. As we have cxplained, the condlict with a
'Qaeda docs nol fall within ariicle 2. As a result, aniicle 4 has no application. “In other Words,
3 fiicle 4 cannot be rea d .'IS an a’ ‘cma liV e, an d 3 !'ar mo;g cxpanS)'Vc, s!a!emcnt Of lhé 'appflicatior;

of the Convention. Jt merely specifies, where there is a conflict covered by article 2. of ‘the

Convention, who must be accorded POW status. .

Jurisdictional as well as

e prolections accorded fo

Even if article 4, however, were considered somehow 10 be
substantive, captured members of al Qaeda still would not receive th
POWs. First, al Qaeda is not the “armed forces,” volunteer forces, or mi

y cannot qualify as volunieer

is a party 1o the conflict, as defined in anicle 4(A)(1). Second, they q
force, militia, or organized resistance force under anticle 4(AX2). That articlé requires that =
esponsible individuals, wearing

have ¢learly

militia or’ volunteers fulfill four conditions: command by r
" They have -

insignia, carrying amms openly, and obeying the laws of war. Al Qaéda members
demonsirated that they will not follow ihese basic requirements of lawful warfare:

attacked purely civilian targets of no military value; they refused to wear uniform or insignia or
carry arms ‘openly, but instead hijacked civilian airliners, took hostages,” and Xilled. thern: and
 they themsclves do nol obey the laws of war concemning the protection of the lives of civilians i
the means of legitimale combat. As these requirements also apply‘io any regular armed fore
under other treatics govering the laws of armed C’Onﬂiél,_”. a3l Qaeda members would not qualify
under’ article’ 4(AX3) either, which provides 'POW “stdtus 10 ‘captured individuals who' are”

members of a“regular armed force” that professes allégiancé 10 a governiment or authority not
recognized by the détaining power. Members of al Qaeda, therefore, would notqualify for POW "
treatment under article 4, even if it Were somechow- thought that they' were participating in a
commion article 2 or if article 4 itself were thought 10 be jurisdictional in

conflict covered by
nature. * . '
Third, the nature of the conflict precludes application of common article 3 of the Geneva

Conventions. As discussed in Part 1, the text of comumon article 3, when read in harmony with

common ariicle 2, shows that the Geneva - Conventions were imcndc’d to cover cither: a)
traditional wars between state parties 1o the Conventions (article 2), b) or non-intemational <ivil
wars (article 3)." Our conflict with 3] Qaeda does not fit‘into cither category. 1t is not an

international war between nation-States because al Qdeda is n_bt--a State.  Nor is“this conflict a

civil war under article 3, because it is a conflict of “an international charactér.”. Al Qaeda
- operates in many countries and carried out'a massive intemational attack on the United States on

September I1,-2001. Therefore, the military’s treaiment of ‘al

cither by common article 3 or 18'U.S.C. § 2441(c)(3). S

1. Application of the Geneva Conventions to the Taliban Militia

Whetlier the Geneva Conventions apply 16 the detention and trial of members of the Taliban

militia presents a more difficult legal question, Afghanistan has been a party to all four Geneva

Conventions since September 1956. Some might argue that this requires application of the

» Hague Convention IV, Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 2277.

10

litia of a state party that

Qaeda members is not limiited




Gene\'a Conventions 1o the present conflict with respect to the Taliban militia, which would then
trigger the WCA. Nonciheless, we conclude that the President has more than ample grounds to -
find that our treaty obligations under Geneva 111 toward Afghanistan were suspended during the
period of the conflict. Under Article 11 of the Constitution, the President has the unilateral powér
to suspend whole treaties or parts of them at his discretion. In this pan, we describe the
President’s consmuuonal power and discuss the-grounds upon whnch hc can Jusufy lhc exercxse

of that power. .
. Thcrc are s evcra! grounds w}nch mxghnhc Prcsxdcnt could exercise that authority here.
First, the wergbt of informed opinion indicates that, for the period in question, Afghanistan was a

“failed State™ whese territory had been largely held by a violent militia or faction rather than by
‘As a failed state, Afghanistan did not have an operating government nor was jt

a government.
capable of fulfilling its international obligations. Therefore, the United States could decide to
panially suspend any obligations that the United States might have under Geneva I1I towards the
Taliban militia. Second, there appears to be developing evidence that the Taliban leadership had

This would have

" become closely intertwined with, if not utlerly dependent upon,. al Qaeda..
rendered the Taliban more akin 1o a tesTorist organization- that used force not to administer a

govemment, but for terrorist purposes. The President could decide that-no treaty obligations

were owed to such a forcc
A Constitutional Au'll:on'ty

' Amcig 1. of the Consmuuon makes clear that the Ptcscdem 1S vested with
federal executive power, that he “shall be Commander in Ch'n:f ” that he shall appoint, wuh the - .
advice and consent of the Senate, and receive, ambassadors, and that he “shall have Power; by
_and with the Advice and Consent of the Senate, to make Treaties.” U.S. Const.art. 11, § 2, ¢l 2
Congress. possesses its own specific foreign affairs powers, pnmanly those of declanng war, .
. raising and funding the military, and regulating international commerce. While Article 1J;
section 1 of the Constitution grants the President an undefined executive power, Article I, section

1 Iimits Congress to “[a]ll leg;slauvc Powers herein granted” in the rest of Amclc l

From the very begmmngs of the Republic, this consmunonal arrangemem has been
understood to .grant the President plenary control over the conduct of foreign relations. As -
Secretary of State Thomas Jefferson observed dunng the first Washington administration: “The
constitution has divided the powers of government into three branches {and] . .. has declared that

‘the executive powers shall be vested in the President,” submitting only special articles of it 10.a
negative by the senate. "2 Due 1o this structure, Jefferson: continued, “[tJhe transaction of
business with foreign nations is Executive altogether. ]t belongs then to the head of that

jons of it as are specially submitted to the Senate. Excepuons

-depariment, excepr as to such swn
In defending President Washington's authority to issue the

~ are to be construed strictly.”
Neutrality Proclamation, Alexander Hamilton came 1o the same interpretation of the Prcsndem s
. 1o be considered as

foreign affairs powers. According to Hamilton, Article 1} “ought ..
. to specify and regulate the pnncipal amcles implied in. thc definition of Execmlve

“intended .
' . / .
. [/ .
% Thomas Jefferson, Oplmon on the Powers of the Senale Re:pecrmg D:plamanc Appom!memx (1790), rcprmred in-
The Papers of Thomas Jeﬂ'erson 378 (Julian P, Boyd cd 1961).

.4 at379
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Power, leaving the rest to flow from the general grant of that power."®. As future Chief J ustice
John Marshall famously declared a few years later, “The President is the sole organ of the natjon
in its extemal relations; and its sole representative with foreign nations. . . . The [€xecutive)

department . . . is entrusted with the whole foreign intercourse of the nation. . . ™', , . .
. " b . s

On the few occasions where il has addressed the question, the Supreme Court has lentits -
approval to the executive branch’s broad powers in the field of foreign affairs. Responsibility for
the conduct of foreign affairs and for protectingol}ic naiional security are, as the Supreme Court
has observed, *“‘central Presidential domains.™ The President’s constitutional primacy flows
from both his unique position in the constitutional structure and -from the specific grants of
authority in "Article ]I making the President the Chief Executive of the Nation and the:
Commander in Chief.”! Due to the President’s constitutionally superior position, the Supreme:
Court has-consistently “recognized ‘the generally accepted view that forei '
province and responsibility of the Executive.”? This foreign affairs-power is independent of
Congress: it is *the very delicate, plenary and exclusive power of the President as sole organ of

the federal government in the field of intemational relations ~ a power whi
a basis for its.exercise-an act of Congrcss.”” ' _ .

. Inlight of these principles, any unenumerated executive power, especially one relating to
foreign affairs, must be construed as within the control: of the President. Altliough the

Constitution docs not specifically mention the power 10 suspend or terminate treaties, these

- authoritics have been understood by the courts and long executive branch practice as. belonging :
solely to the President. The treaty power is fundamentilly an executive: power -established iy . =70
- Anticle 11 of the Constitution, and power over trealy malters posi-ratification are within ‘the =
President’s plenary authority. As Alexander Hamilton declared during the controversy over the -~
Neutrality. Proclamation, “though treaties can only be made by the President and Senate,. their -
activity may ‘be ‘continued or suspended by the President alone.™* Commentators also “have " -
supported this view. According to -the drafiers: of the Restatement (Third) of the Foreign

Relations Law of the United States, the President has the power cither “to suspend or terminate

an [intemational] agreement in accordance with its terms,” or “to make the determination that

would justify the Uniled States in terminating or suspending an agreement because of its
violation by another: party  or because of supervening events, and 10 proceed to términate or
suspend the agreement on behalf of the United States.™ Indeed, the President’s power: to

terminate ireaties, which has been accepted by practice and considered opinion of the three

_ brariches, must include the lesser power of temporarily suspending them. We have discussed
these questions in detail in recent opinions, and we follow theis :malysishcn':.J7 o

1793), reprinted in 15.7’ Ine_'Papm of A{ethder Hamih& 33, 39 (Hasold C _

¥ Alexander Hamilion, Pacificus No. 1 (1
‘Syretiet 3l. eds., 1969).

710 Annals of Cong. 613-14 (1800).

** Harlow v. Fitzgerald; 457 U.S. 800, 812 n.19 (1982). : ‘

3" Nixon v. Fitzgerald, 457 U.S. 731, 749-50 (1982). , S :
? Department-of the Navy v. Egan, 484 U.S. 518, 529 (1988) (quoting Haig v. Ag
3 United States v. Curtiss-Wright Export Corp., 299 U.S. 304,320 (1936).
* Hamilton, Pacificus No, 1, supra, 21 42. . : S " »

United States § 339 (1987).

ee, 453 U.S. 280, 293-94 (1981)).

3 Resiaternent (Third) of the Foreign Relations Law of the
See, e.g., Mcmorandum for Albento R. Gonzales, Counsel 10 the President, from: Jay S. Bybee, Assistant Attomney

3%
General, Re: Awhority of the President to Dencunce the ABM Treaty (Dec. 14, 2001); Gol’dn_mer v. Carter, 617

12 .
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)

" state parhcs.

United States Senate 201 (Comm. Print 2001) (prepared by Congressional Rcsearch Service, l_ibtary of Congrcss)

The courts have often acknowledgcd the President’s consmunonal powers with respect to

treaties, Thus, it has long been accepted that the President may determine whethcr a treaty has

lapsed because a foreign Slalc has gained or lost its mdependencc, or because it has undcrgonc
other changes in sovere)gmy Nonperfonn:mcc of a pamcular ireaty obllgahon may, in the
President’s judgment, justify a dcc:snon to suspend or terminaic the treaty " While Presidents
have unrestricted discretion, as a matter of domestic law, in suspending (rcatxcs they can base
the exercise of this discretion on several grounds. . For example, the President may determine that
“the. conditions essential to [the treaty’s] éontinued effectiveness no longcr pertain.™ He can
decide to suspend trcaly obligations because of a fundamental change N circumstances, (as the
United. States did in 1941 in response to hostilities in Eumpe The President may also.

determine that a matenal brcach of a lfeaty by a foreign government has rendered a treaty not in’

effect as to that govemment
Exercnsmg this constitutional aulbomy, lhc President can decide to suspend lemporanly
our obligations under Geneva 1] toward Afghanistan. Other Presidents have partially suspended |

treaties, and have suspended the obligations of multilateral agreements with regard 10 one of the
Thc President could also dclcrmme that relauons undcr thc Gencva Convcnl;ons

F.2d 697, 706-07 (D.C. Cn') (cn banc), vamleri anrl remanded with :n:trucnoru' 10 dn:mxs: 444 U, S 996 (]979),
Scnate Comii. on Foreign Relations, 106® Cong., Treaties and Other International Agreements: The Role of the

(footnotes omitted). -

37 See Mcmorandum for John Bellinger, 111, Senior- Associate Counsel and.:hcga] Adviser to the National Sccumy
Council, from John C. Yoo, Deputy Assistant Artorney General and Robcn J. Dclahumy. Special Counsel, Office of
Legal Counsel, Re: Authority of the President 1o Suspend Certain Provisions of the ABM Treary (Nov. 15, 2001);
Sce al:o Mcmorandum for William Howard Taft, 1V, Legal Adviser, Depaniment of State, from John Yoo, Dcpm‘y
Assistant Aniorney Genersl, Office of Legal Counsel, Re: President's Consmunonal Aulkonty o Wubdmw Treane:

from the Senate (Aug. 24, 2001). :
3% See Kennett v. Chambers, 55U.S. 38, 47-48, 51 (1852); Terlinden v. Amies, 184 U. S. 270 288 (]902) Saroop v

Garcia, 109 F.3d 165, 171 (3d. Cir. 1997) (collcctmg cases). Alexander Hamilion argued in 1793 that the
revolution in France had triggered the power (indecd, the duty) of the President to determine whether the pre-
existing weaty of alliance with the King of France remained in effect. The President’s constitutional powers, ke said,

“include{) that of judging, in the case of 3 Revolution of Governmknt in a forcign Country, whether the new rulers

are competent organs of the National Will and ought to be recognised or not: And where 3 treaty antecede. mly exists

berween the UStates and such nation that right involves the power of giving operation or not to such treaty.”
Alexandes Hamilion, Pacificus No. 1 (l793), reprnm'd in 15 The Paper.t of. Alexander HMamilion 33 41 (Harold C.

Syrett i al. eds 1969).
%9 See Taylor v. Morion, 23 F. Cas. 784 787(CCD Mass. 1855) (No 13 799) (Cums, Circvit Justice), af"d, 67 -

U.S. (2 Black) 481(1862). -
% See International Load Line Convention, 40 Op. Atl'y Gen. 119,124 (1 94!) C‘hangcd conditions have prowded a
basis on which Presidents have suspended treaties in the past. For cxamplc, in 1939, President Franklin R oosevelt
suspended the operation of the London Naval Treaty of 1936. *The war in Europe had caused several contracting
pamcs 1o suspend the treaty, for the obvious season that it was impossible to limit naval armaments. The notice of
termination was therefore grounded on changed cnrcumstanccs." Davxd Gray Adler, The Constitution and lhe

Termination of Treaties 187 (1986).

Y Jaternational Load Line Co:u-ennon, 40 Op. Aty Gen. at 123..
“ See, e.g., Charlron v. Kelly, 229 U.S. 447, 473 (!913) Escobedo v. Umled&ates, 623-F.2d I098 llO6 (5|h Cu)

cert. denied, 449 U.S. 1036 (1980). (s

“ 1n 1986, the United States suspended the performance &f its obligations undcx the Sccumy Tte:ny (ANZUS Pact);
1.A.S.2493,3 US.T. 3420, entered into Jorce April 29, 1952, as 10 New Zealand but not as to Austialia. See

Marian Nash (Lcich), | Cumulative Digest of United-States Practice in International Law 1981-1988, at 1279-8 l
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with Afghnmstan should be resiored once an Afghan govcmmenl that is willing and able to
execute the couniry’s treaty obligations is securely established.* A decision. 10 regard the
Geneva Conventions as suspended would not constilute a “denunciation” of the Convcnuons, for
which procedures are prcscnbcd in the Conventions.” The President need noy' regard the
Convcnuons as suspended in lhexr entirety, bu! only in part.*® B

s H. I S
‘S H

Among the grounds upon which a Prcsrdem may Jusufy his powcr to suspcnd !reaues Is. A

the conapse of a treaty partner, in other words the development of a. failed state that could not
-fulfill its intemnational obligations and was not under the control of any govemment. This has.
“been implicitly recognized by the Supreme Court. In Clark v. Allen, 331 U.S. 503 (1947), the
Supreme Court considered whether a 1923 treaty with Germany continued to exist afler the -
~ defeal, occupation and partition of Germany by the victorious World War 11 Allies. The Court
rejeclcd the argument that the treaty “must be held to have failed to survive the [Second World .
War], since Germany, as a resujt of its defeat and the occupation by the Allies, has ceased to
exist as an independent national or intemational community. "7 Instead, the Court held that “the
qucstwn whether a state is in a position to perform ifs treaty obhgauons is essentially a political
question. Terlinden v. Ames, 184 U.S. 270, 288 [(1902)). We find no cvidepce. that the. political -
depariments have considered the collapse and surrender of Germany as putling an end to such
provisions of the lrenty as survived the outbreak. of the war or the. obhgauons of either party in

respect to them.™® In Clark, the Court also made clear that the President could consider whe(het
Germany was able to perform its mlcmahonnl obhgalxons in dccxdmg \vhclhcr to suspcnd our -, -

treaty rclanonshxp wnh her.

Thus, suspcnswn of the Gcncva Convenuons asto Afghamslan would not affect the Unued Stales relauonshlps

under the Conventions with other siate parties.
“* On June 20, 1876, for example, President Grant informed Congress that he was suspending the cxmdmo‘n clausc
of the 1842 “Webster-Ashburion Treaty” with GreatBritain, Convention as 10 Boundaries, Suppression of Slave ' .

Trade and Extradition, Aug. 9, 1842, U.S.-Gr. Brit., Art 10, 8 Stat. 572,.§79. Grant advised Congress that the release
of two fugitives whose-extradition. was sought by the United States amounted 10 the abrogation ot annulment of the -

exmadition clause, and that the executive branch in response would take no action to surtender f\:gm\r:s sought by

the British Government unless Congress signified that it do so. The clause remained suspcndcd until it was -

reactivated by the British Gevernment’s resumed pcrfonnancc.
3 See, e. £.. Geneva Convention 111, art. 142. The suspension of a maty is dns!mcl rrom the dcnuncxauon or’

termination of one. Suspension is genesally a milder measure than termination, ofien bcmg panizl, lcnporary, or

contingent upon circumsiances that can be aliered by the actions of the pames 1o the treaty. Morcover, at Icast in the

United Staies, suspension of a weaty can be reversed by unilateral executive action, whereas termination, which
annuls a treaty, and which is therefore more dxsmpuvc of internatjonal xelanonshnps, would require Senate consent

fo a new treaty to-be.undone.
* In general, the pamal suspension of lbe provisions of a urary (as distinct from both lemunatlon and comple!e
suspcns:on) is xccogmzcd as. pcnmss:bfe under international law. Anicle GO of the Vienna Convention on -treatics

explicitly permits the susptnsaon of a treaty “in whole or.in pan.™ “{U]nder both.treaty law and non-forcible 1cprisal

law as a basis for responsive suspcnsnon it is clear that suspension may be only pantial and need notsuspend or
terminate an agreement as a whole, in contrast, for exampk with treaty withdrawal clauses.” John Norston Moore,

Enhancing Compliance With International Law: A Neglecied Remedy, 39 Va. ). In’'1 L. 881, 932 (1999). It should -
be noted, however, that the United States is not a party to the Vienna Convention on treaties, although it has treated:

Hts rules as customary international law This issue is explored in greater detail, mﬁa Pant 111.C.

7 331US. at SH4. L

“Ud.; see also id. at 508-09 (President mlehl have “formulated a national policy quite inconsistent wnh the
enforcement” of the reaty). . .
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Clark demonstrates the Supreme Court’s sanction for the President’s constitutional
authority to decide the “political question™ whether our treaty with Germany was suspended
because Germany was not in a position o perform ils international obligations. Equally here, the
executive branch could conclude that Afghanistan was not “in a position to perform its uea"gyf
obligations™ ‘because ‘it lacked, at least throughout the Taliban's ascendancy, a:-funcii-oﬁi;}g"
central government and other essential attributes of statehood. Based on such facts, the President.
would have the ground to decide that the Nation’s Geneva 111 obligations were suspended as to
Afghanistan.* ‘The President could further decide ihat these obligations are suspended ‘unti}

Afghanistan became 3 functioning state that is in a position to perform’its Convention dutjes,
 political questions, but instead would defer to the

The federal courts would not review such
decision of the President. :
R B. Status as a Failed State

© There are ample grounds for the President to determine that Afghanistan was' 3 failed State
and on that basis to suspend performance of our Geneva 111 obligations towards it.* ‘Indeed, the
" findings of the State and Defense Departments, of foreign leaders, and of expert opinion support -
the conclusion that Afghanistan under the Taliban was without a functioning central government.’ '
The collapse of functioning political institutions in' Afghanistan is a valid justification for the
exercise of the President’s authority to suspend our treaty obligations towards that country. ‘

~ Such a del;ggﬁinaﬁon would amount to finding that Afghanistan wasa “failed state A
“fajled Siate” is generally characterized by the collapse or neag-collapse of State authority. Such
a collapse is marked by the inability of central authorities to*maintain govermnment institutions;
ensure law and order or engage in normal dealings v the
prevalence of violence that déstabilizes civil society and the economy.

An'initial approach to the question whether Afghanistan was 3 failed state is 10 examine
some of the traditional indicia of statehood.*® A State has failed when centr alized governmental -
authority has almost completely collapsed, no_central authorities are capable of maintaining
government institutions or ensuring law and order, and violence has destabilized civil society and

v

9 \We should not be understood 1o be saying that the President’s basis for suspending the Geneva Conventions as to
Afghanistan is merely the fact that Afghanistan underwent a change of government in 1996, after the military
‘successes of Taliban. The general nule of inicmational law is that neaty relations survive 2 change of government.
See, e.g., 2 Marjoric M. Whiteman, Digest of International Law 771-73 (1963); ).L. Brietly, The Lawof Nations
- 144-45 (6th ed. 1963); Eleanor C. McDowell, Contemporary Froctice of the United States Relating-to International
Law, 71 Am. 1. Int'l L. 337 (1977). The general rule is that neaties may still be observed even as to State parties, the

current governments of which have been unrecognized. See New York Chinese TV Programs v..U.E. Enterprises, .
esiatement (Third) of the Foreign Relations Law of the Uniied States § 202

954 F.2d 847 (2d Cir. 1992); see also R,

cmis. 3, b (1987). '

* 1t would be mistaken to argue that the ¢oncept of

account in deiermining whcther to suspend our Geneva 1} obligations toward Afghonisian. Legal scholars as well -
.time. Morcover, even if taken only 353 category of - -

& failed Siate is not lcgai in nature, and thus cannot be taken into
. - political scientists have employed the concept for so :
; Jitical science, the term “failed State™ encapsulates a déscription of structural conditions within a country such as
Afghanistan) that are directly relevant to considering whethes that country has lapscd for legal purposes into a o

condition of statclcssness.
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‘the economy.”! Borrpwing from the Ré_:)alémehl (Third) ‘d‘ us. Foreign Relations Law, we may
conclude that a state has “failed” if it cannot satisfy some or all of the three traditional tests for
whether the entity has a defined temitory and population;

“statehood™ under intemational law: j)

.ii) whether the temitory/population is under the control of its own govemment; aqd_',iii)_ whether

the entity engages in or has ihe.capacity 10 engage in formal relations. with other States? The.
State Depariment has restated this formulation by elaborating a four-part test for?s‘latel;ood:v_i)- v '
whether the entity have effective control over a clearly defined territory and pqﬁﬂ‘aﬁon’; i)
whether an organized governmental administration of the.territory exists; iii) whether the entity

has the capacity 1o act effectively to conduct. foreign relations and to fulfiil international
obligations; iv) whether the international community recognizes the entity.* a T

We want to make clear that this Office does not have access to all of the facts related to
the activities of the Taliban militia and al Qaeda in Afghanistan. Nonetheless, the available facts
in the public record would support the conclusion that Afghanistan was a failed State - including
facts that pre-existed the military reversals suffered by the Taliban militia and-the formation of
the new transitional government pursuant to the Bonn Agrecement. Indeed, there are good
reasons to doubt whether any of the conditions were met. . o o i

" First, even before the outset of the conflict with the United States, the Taliban militia did

not have effective control over a clearly defined territory and population. It is unclear whether

the Taliban miilitia ever fully controlled most of the temitory of Afghanistan. - At the time that .~
the United States air sirikes began, al least ten percent of the country, and the population within = - )}
those areas, was.governed by the Northern Alliance. Indeed, the facts suggest that Afghanistan. . -~
was djvided between different tribal and warring factions, rather l-ban,comro_l,led by any central .
State. The Taliban militia in essence represented only an ethnically Pashtun movemeit, a “wibal -

3! *States in which instirotions and law and order haye totally or panially collapsed under the pressure and amidst
the confusion of erupting violence, yet which subsist as a ghostly presence-on the world map, are now commonly -
referred to as *failed States’ or *Erots sons gowvernmement.'™™ Daniel Thurer, The Failed S1ate and International o
Law, Imemational Review of the Red Cross No. 836 (Dec. 31, 1999), available at hutp:/www.icre.ors/eng/review
(visited Jan. 10, 2002). Somewhat different tests have been used for determining whether a State has “failed.” First,
the most salient characteristic of a “failed State™ seems 10 be the disappearance of a “central government.” Yoram
~ Dinstein, The Thirteenth Waldemar A. Solf Leciure in International Law, 166 Mil. L. Rev. 93, 103 (2000); see also
id. ("All that remains is a multiplicity of groups of irregular combatanis fighting each other.”™). Closely relatedto . -
“this test, but perhaps somewhat broader, is the definition of 3 “failed State™.as “a situation where the govemment is
unable 10 discharge basic governmental functions with respect fo its populace and its territory. Conscquently, laws -
are not made, cases are not decided, order is not preserved and socicial cohesion deteriorates. Basic services such as
" medical care, education, infrastructusre maintenance, tax collection and other functions and services rendered by.
- central govemning authorities ccase 10 exist or exist only in limited areas.”. Ruth Gordon, Growing Constitutions, 1
U. Pa.J. Const. L. 528, 533-34 (1999). Professor Thurer distinguishes three elements (1espectively, lemritorial, .
politica} and functional) said-to characierize a “failed State™ 1) failed States undergo an “implosion rather than an

cxplosion of the structures of power and authority, the disiniegration and destructuring of States rather-than their
dismemberment;” 2) they experience “the total or near total breakdown of structures guaraniceing law and order;”

and 3).there are marked by “the absence of bodics capable, on the one hand, of representing the State at the L
international level and, on the other, of being influenced by the outside world.” © o . o
ee also 1933 Montevideo . \j

3 See Restatement (Third) of the Foreign Relations Law/of the United States § 201 s
Convention on Rights and Duties of States, art. 1, 49 Siat. 3097, 28 Am. J. Int’l L. Supp. 75 (1934).

# Eleanor C. McDowell, Contemporary Practice of the United States Relating to lnternational Law, 71 Am. L. Il

L.337(1977).
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_militia,”* that did not command the allegiance of other major ethnic groups in Afghanistan and
~that was apparently unable 10 suppress endemic: violence in the counlry. As a prominent writer
- on the Taliban militia wiote well before the current. conflict began, “[e]ven if [the Taliban] were

to conquer the north, it would not bring stability, only continuing guemrilla war Yy the non-
Pashtuns, but this time from bascs in Cenlral ‘Asia and Iran whxch would further dcslabxhzc the
region.” _ - s - . _

- Second, again even before the United States air sirikes and the successes of the Northern

Alliance, an organized govemmental administration did not exist in‘ Afghanistan. One noted

expert on the Taliban has concluded that the coun(ry had

ceased to exist as a viable state . . . Thc entire Afghan population has been
displaced, not once but many times over.- The physical destruction of Kabul has
turned it into the Dresden of the late twentieth century. . . . There is-no semblance
of an-infrastructure that can sustain sociely -- even at the lowest common
denominator-of poverty. : . . The economy is 3 black hole that is sucking in its
ncxghbors with illicit trade and the smuggling of drugs and weapons, undermining
. them in the process. . . . Complex relationships of power and authority built up
..over centuries have broken down completely. No single group or. Jeader has'the
legitimacy to reunite the country. Rather than a national identity or kinship-tribal-
based identities, territonial regional identities have become paramount. . . . (T]he ‘
Taliban refuse 1o define the Afghan state they want to constitute and rule over, -
largely becausg; they have no idea what they want. The lack of a central authority,
state o:gamzanons a methodology for command ard control and mechanisms
which can reflect some level of popular pamcxpauon ... make it xmposs:ble for
many Afghans to accepl the Taliban or for the outside ‘world to recoghize a -
Taliban government. . . . No warlord faction has ever felt itself responsxb!c for the
" ‘civilian population, but the Taliban are -incapable of camying out even the
minimum of developmental work because they believe that Islam will take care of

everyone.*®
Another éxperl had reached similar conclusions before the obtﬁrcak of the conflict:

Afghams(an today has become a vm)enl sociely, berefl of political institutions that
funclion correctly ‘and an cconomy that functions at all. When this is coupled
“with the destruction of population and the physncal infrastructure . . ., it becomes .
clear that Afghanistan is a country on ‘the edge of collapse, or at Jeast profound
transformalion.. . With the Taliban, there are few mcamngful govcmmenta]
structures and lmle lhat aclually functions.”’ ' - :

3 Lany P. Goodson, Afghanman s Endles: War: State F ailure, Reglonal Politics, and the Rise aj :he Tahban 46,

115 (2001).
%3 Ahmed Rashid, Taliban: Militant Islam, Oil & F undmnenmlum in C enlml A.na 213 (2001)

1. 21207-08, 212-13. ’
Goodson, supra, 21 103-04; 115,
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iy,

The: State Dcpanmen( has come to similar conclusions. In 1esumony carly in October

2001 before the Senate Foreign Relations Committee’s Subcommittee on Near East and South

Asian Affairs, Assistant Sccrctary of State for South Asuan Alfairs Christina Rocca’ explamcd
’ ) t- ,0 )

o~

[x]wcnly-two years of corﬂnct have stcad:ly devastated [Afghamstan], dcsu'oyed

its physical and political infrastructure, shattered its institutions, and wrecked its
socio-economic fabric. . . . The Taliban have shown no desire to provide even the
most rudimentary health educat:on, and other social services expected of any
government. Instead, they have chosen to devote their rcsources lo wagmg war

on the Afghan pcople and- cxponmg mstabzhty to thcxr nezghbors.

lhal'

 Rather than per‘formmg normal government functions, the Taliban militia exhibited .the
characteristics of a criminal gang. The United Nations Sccurity Council found thal the Taliban
militia extracted massive prof' ts from illegal drug traﬂ' icking in Afghamstan and subsxd:zcd

terrorism from those revenues.’
Third, the.Taliban militia was unable to conduct -normal foreign relations of to falfill jts

international legal obligations. Publicly known facts suggest that the Taliban was unable to obey
Thus, the Taliban

its intemational obligations and to conduct normal diplomatic-relations.
‘militia consistently refused to comply ‘with United Nations Security: Council- Resolutions 1333

(2000) and 1267 (1999), which called on it 10 suncnder Osama ‘bin Laden 10 justice and to- takc _
other actions to abate terronsm based in Afghanistan.®" Those resolutions also"called onall i >
States to deny permission for aircraft to take off or to land if they were owned-or operated by or J :
for the Taliban, and to freeze funds and other resources owned or controlled by the Taliban. i
- Reportedly, the Taliban militia also may have been unable to extradite bin Laden’ at the request
of Saudi Arabia m Septembcr 1998; despite its close rc]anons with the Saudl govemmcm As a

¥ United States Department of State, International Information Programs, Rocca Blames Taliban for Humanitarian’
Disaster in Afghanistan (Oct. 10, 2001), amtlable al lg;://www usmfo state. zov‘rcgmnal'nca!sasmla f zhan/ .
1¢x12001/1010roca.hum (visited Jan. 10, 2061). = - -
3 See U.N. Security Council Resolution 1333 (2000). avadable or hup. //uwu N arg/DOt:/u'ﬂ':/.?DOO/rc:1 333e. Q:f[

* (finding that “the Taliban benefits directly from the cultivation of illicit opium by imposing a 12x on its production
and indirectly benefits from the processing and traflicking of such opivm, and , . . these substantial resources
strengthen the Taliban's capacity 1o harbor temvorisis™). The United Stares Government has amassed subsxanml
cvidence that the Taliban has condoned and profited from narco-trafficking on a massive scale, with disastrous
effects on neighboring countries. See The Taliban, Terrorism, and Drug Trade: -Hearing Before the Subcomm. on
Criminal Jusiice, Drug Poluy and Human Resources of the House Comm. on Government Reform, $07th Cong. -

- (2001) (1estimony of William Bach, Director, Office of Asia, Africa, Europe, NIS Programs, Bureau of International

Narcotics and Law Enfoscement Affairs, Deparnment of State; testimony of Asa Hutchinson, Administrator, Drug

Enforcement Administiation, U.S. Deparrment of Justice).
% U.N. Security Council Resolution 1333 “strongly condemn{ed)” the Taliban for the “sheltering and training of

terrorists and [the] planning of temrorist acts,” and “deplorfed] the fact that the Taliban continues to provide a safe
haven 1o Usama bin Laden and 10 allow him and others associated with him to operate a nenwvork of teryorist training
camps from Taliban-controlled territory and to use A!ghamsmn as a base from which to sponsor international e
terrorist operations.” U.N. Security Council Resolution 1214, € 13 (1998) enjoined the Taliban to stop providing a

sanciuary and training for temvorists. U.N. Security Counrcil Resolution 1267, 12 (1999), stated that the Taliban's /
failure 10 comply with the Council’s 1998 demand constituted a threat 1o the peace. See Sean D. Murphy, Efforts 10 ce "\ 4

Obrain Custody of Osama Bin Laden, 94 Am. ). Int’l L. 366 (2000)
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~ result, the Saudi government expelled the Afghan chargé d'a_[}'a:res. The Taliban’s continuing
role in sheltering. and suppomng those believed 10 be responsible for the terrorist attacks of

September 11, 2001 placed it in clear breach of intemational Taw, which required it to prcvem zhc
use of its territory as a launching pad for anacl\s against other tmnons."2 ,i

. h has been suggested by government olT cials and mdepcndcnl press répons that the
Taliban militia had become so subject to the domination and control of al Qaeda that it could not
pursue independent policies with respcct to the outside world.®  Former Ambassador- Robert
Oukley described the relationship as “very close. The Taliban and bin Laden, particularly

" Mullah Omar, go way, way back . . . [Bin Laden] has helped the Taliban with material support
Richard Haass, Director of the State

since they began their movement .in Afghanistan.”®
Department’s Office of the Policy Planning Staff, has noted that the Taliban “have accepted
Al Qaeda’

substantial financial support from and proved themselves subservient 10" al Qacda
apparently supphed the Taliban regime with money, matcncl and personnel lo help it gain the
Because al Qaeda was capablc of

-upper hand in its ongoing battles.with the Northern Alliance.®
mustering more formidable military forces than the Taliban at any-given point, and because
failure to protect: bini Laden would have cost the Taliban the support of radical: ls!amlsts itmay’

_well have been.impossible for the Taliban 1o surrender bin Laden.as directed by the United
Nations, even if it had been willing 10 do so. While a policy decision to violate intemational law-

"Sce Yossef Bodansky, Bin Laden: 77:: Man lf7:o Declared War on America 30].02 (200])
jonal Law and the Use of. Force in Response i0 the World Trade leer and

2See Robent F. Tumner, Inter
np:/fjurist.law.pitt.cdwforum/forumnew3d.hum (visited Jan. 10, 2002) (“If (as has

Pentagon Antacks, available
been clsimed by the US and UK governments) bin Laden masterminded the attacks on.New: York and.- Washingion, -
Afghanistan is in breach of its state responsibility 10 take reasonable mecasures 10 prevent its temriiory, from being .

used 10 Jaunch attacks against other siates. The United States and its allies thus havea legal right to violate
Afghanistan’s tcrritorial integrity 1o destroy bin Laden and 5¢ Jated terorist targels. 1f the Taliban elects 1o Jjoin
forces with bin Laden, it, 100, becomes a lawful target.”); see also W. Michael Reisman, lmernanonal Ltgal

Rcspouse: i0 Terrorism, 22 Hous. 1. In¢'l L. 3, 40-42, 51-54 (1999).
See ¢.g., Michael Dobbs & Vemon Loeb, 2 U.S. Targets Bound by Fate, Wash. Post, Nov. 14, 2001 at A22

(“According 1o Thomas Gouttieite, an Alghan experi at the University of Nebraska and a former UN adviser, the so-

called Afghan Arabs sunoundmg bin Laden were much more educated and aniculate than the often illiterate Taliban
and succeeded in convincing them that they were at the head of a world-wide Islamic renaissance. ‘Al Qaeda ended

up hijacking 3 large pant of the Taliban movement,” he said, noting that [Taliban supreme rcllgxous Jeader
Mohammed} Omar and bin Laden were *very, very tight* by 1998."); Peter Baker, Defecior Says Bin Laden Had

Cash, Toliban In His Pocket, Wash. Post, Nov. 30, 200} at Al (reponiing chims by former Taliban official of al
Qaeda’s corruption of Taliban officials).
. ® Online News Hour: The Taliban (Scpt. 15, 2001), available at w&wﬂw
decO1/1aliban__9-18.himl (visited Jan. 15, 2002). ‘
3 The Bush Adminisiration’s Response o Sepmnber 7 _ and B()‘Ond Rcmarks to the Councal of l-‘oretgn :
Relations (Oct. 15, 2001), available ot hitp:: l\vww yale. cdn./hwwcblavalonlscpt l!/haass OO! htm (vxsucd Jan.

15,2002).
* The so-called “55‘“ Bngadc 3 military force consisting primarily of Arabs under Synan and Saudl commanders,
was based outside of Kabul and was trained, maintained and paid for by al Qacda. It prowded crucial support 1o

Taliban forces dusing offensives against the Northern Alliance over the past five years.” Michacl Jansen, US

Jfocused initiolly.on bin Laden Mercenaries, The Irish Times on the Web (Oct. 30, 2001), available at
hitp=#/wwav.ireland, cocwsmperfworldDOOl/1030/\~016 him (vnsucd Jan. 15, 2002). According to some repons
ogically committed forces available 1o the Tahban

these a1 Qaeda fightess were the most.aggressive and ade?I

leadership, and werc uscd 10 control other Taliban units./ See also Michael Ksanish & Indiras A.R. Lakshmanan,
artners in ‘Jihad’: Bin Laden Ties io Taliban, Boston Globe, Oct. 28, 2001, 3t A}. This article contains

especidlly detailed mformahon about the close bnkages between the two movements and their leaders.
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- apparent during the.conflict itself. During the United States’ campaign in

~Rumsfeld noted that the Taliban “are using mosques for ammunition stor.
“using mosques for command and control and meeting pPlaces. They are putting ianks and
artillery ‘pieces in-close proximity to hospitals, schools, and residential areas eries
ep: bed in detail many of ihe

atrocities committed by the Taliban and al Qaeda before and during th
operations.  These included massacres ‘of both prisoners and civilians.
POWs'in the streets of

" “hiding their soldiers and equipment in civilian areas, including in

~would not be grounds to deny statehocd, if al Qaeda — anon-governmental ferrorist organization
- possessed such power within Afghanistan to prevent its alleged rulers from taking action
-against it as ordered by the U.N., this would indicate that the Taliban militia did ﬁdi_}'éxe"rcisc
sufficient governmental control within the temitory to fulfill its internationial obliga‘(ion_'e‘_ R

“The Taliban militia’s failure to carry out its intemational obligations became evin further
Alghanistan, Secretary
age areas. They are

"7 ‘In'a series of

“Fact Sheets” issued during the campaign, the State Depariment desci .
e United States” military
For example, the ‘State

Department reported that in August, 2000, the Taliban had “executed
Herat as a lesson ‘1o the local population.”® The State Depariment also reported on Novernber 2,
2001 that “{tJhe Taliban have put the Afghan civilian population in grave danger by deliberaicly

theil A | ) mosques.™® According to
State, the Taliban “massacred hundreds of Afghan éiVilians,-iﬁélud'in;; Worien and children, in
Yakaoloang,- Mazar-J-Sharif, Bamiyan, Qezelabad, and other towns.”"® For example, the State -
Depariment noted, a report by the United Nations Secretary General regarding the July, 1999,
‘massacre in the Shomaili Plains stated that “(1}he Taliban forces, who allegedly ¢arried out these
acts, essentially treated.the civilian population with hostility and madé no distinction between. .
combatants and non-combatants.””' Al of this evidence goes to prove. ihat the. Taliban.miliya -

become a failed state and was un
group. . '

Afghanistan by the United States or by any member of the international community except
Pakistan. Neither the United States nor-the United Nations ever recognized that the Taliban

regularly refused to-follow the Jaws of armed conflict, -whic}'i%,'vbesides.independ'ehl-lir.- j_jrovi.d_ g
grounds for ‘a. presidential suspensionof ‘Geneva 11; also demonstrate-that- Afghanistan had ' . -
der the c‘on:lrol‘ not of a government but of 2 ‘Vi-o"l_vcp_’(: terrorist

g

Fourth, the Taliban militia was not recognized as the legitimate _govéhuhcﬁt of

militia was a government.- The only two other States that had rnaintained diplomatic relations

with it before 'l'hc‘currc_r;l' conflict b';gah'(szat;df'»}l\rabia and the United Arab Emiraies) soon

“? Transcript:: Rumsfeld Says Taliban Functioning As Military Force Only, supra. R
 Fact Sheet on Al Qaed_a'ané{_ Taliban Atrocities (1eleased Nov. 22, 2001 by Coalition Information Center), .
vitopicalpol/ierior/01 312301 lum (visiicd Jan. 15, 2002). The source cited

topical/pol/terror/01110203 himi (visited Jan. 15,2002). Further, the State Department publicized repon
Washingion Post that the Taliban was using ¢ntire villages as hisman shiclds 1o protect their stockpiles of

available ar hup:liwwnv.usinfo.state.go

for this particular report was the Defense Department. . A _

% Faci Sheet: Taliban Actions Imperil Afghan Civilians (Nov. 2, 2001), available at hup:/ivwww.usinfo.state.prov/ = -
s from The

ammunition and weapons, that they were relocating the police ministry in Kandahar 10 mosques, that they had taken _

over NGO selief organization buildings, and that they were discovered nansporting tanks and mortar shells in the
[ the Afghan People (Nov. 6, 2001), grailable ai = - -

guise of humanitarian ielief. Foct Sheet: The Taliban's Betrayal of ‘
hipi/waw.usinfo:state. gov/iopical/pal/icrior/01 § 10608 .him (visited Jan. 15, 2002).

*1d.

. ™ Jd. (quoting repon; no citation given). .
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severed them.”? Even Pakistan had withdrawn its recognition before the end of bosmmcs

between the United States and the Taliban forces. This universal refusal to recognize: the Taliban

~ militia as a govemment demonstrates that other nations and the United Nations concurred in a

judgment that the Taliban militia was no govemmem -and that Afghamstan had ceaded to operate
as a nation-State. _ ot ¥y

" Indeed, the cabinet dcpanmcn!s of the U.S. Govemnment best positioned-to’ dcicn‘n]ng

whether ‘Afghanistan constituted a failed state appear to have reached that conclusion some - time
ago. Secretary of Defense Donald Rumsfeld, for example, declared at 2 November 2, 2001 press
conference that the “Taliban is not a govemment. The government of Afghanistan does not exist
today. The Taliban never was a government as such. 'l was a force in the country that is not -
substantially weakened — in many cases cloistered away from the peoplc 73 Secretary Rumsfeld
has made substantially the same remarks on several other occasions. On October 29, 2001, he
described the Taliban as “an illegitimate, un-elected group of terrorists.”! ' And on Novcmbcr 4,
2001, he stated -at a press conference with the Forengn Minister of Pakzstan that “Taliban is not’

really functioning: 2 8 ‘govemment as such. There is really not.a government to speak of in
3 On November 11, 2001, the Secretary emphasized. the exfent to which -

Afghanistan today.””
- Afghanistan had fallen under the control of al Qaeda: “for all practical purposes, the al Qaeda
has taken over the country.””® Secretary Rumsfeld’s final statement indicates his belief that no
redl government functioned in-Afghanistan, but rather that groups of armed, vnolcnt mlhtams had

comeintocontrol. S -
Ncar the ‘start of thc

-~ In: lhc rccent pasl lh;wState Depanmcnl took the same view.
conflici, the Bureau of South -Asian Affairs. found that “mhcre is no . functioning central

government [m Afghanistan). The country is divided among fighting facuons. +« « The Tahlban
* Undersecretary of - -

[is] a radical Islamic movement [that] occupies about 90% of the country.™
State Paula.J. Dobriansky said on Ocfober 29, 2001, that “young Afghans cannot.remembera

time when their country really worked. There was a time — a little over 20 years ago ~ when
Afghanistan was a functioning state, a membcr of the world commumty. . . . Unforlunatcly itis

2 See A Look at the T ahban. USA Today, Scpl. 30, 2001, available at http:ffvww. usnlodax,com’neﬂ

world/2001/thewaliban. hirn. (visited Jan. 10, 2002). Indeed, Pakistan had been the only country in the world t}m
maintained an embassy in Kabul; the overwhelming majority of States and the United Nations recognized exiled

President Buhanuddin Rabbani and his government as the country’s legal authonities. See 7aliban sactics mave (o
hostage ploy, Aug. 8, 2001, available at hitp://www janes. com/rcmonal news/asza pacific/news/jid/ S
;1d010808 1__n.shiml (visited Oct. 19, 2001). o o _
? Secretary Rumsfeld Media Availability en Route to Moscow (Nov.2,2001), av a:lable aa o
hitp://www.yale e dila wiveb/avalon/sept 11/dod brief64 htm (vmlcd Jan. 15, 2002). . e :
. Rumsfeld Says Talibon to Blame for Casualties {Oct. 29, 200)) aveilable o1 brm.llwww usinfo.s1ate, ¢ o\/togu:al
ipolierror/01 102905 him (visited Jan. 18, 2002). »
3 Transcript: Rumsfeld Says Toliban Functioning As Military Force Only (Nov. 4 2001) ava:lable at -

hitp:www.usinfo.state.gov/topical/poliernior/011 0403.htm (visited.Jan. 15, 2002).
' Rumsfeld on Afghanistan Developments on “Fox News Sunday,” (Nov.. 12, 2001), availoble ar

hitp:/twww.usinfo.state. sov/iopical/pol/iersor/0] 11204 hem (visited Jan. 15, 2002). ' o

"7 Background Note (October, 2001), available at hup:/wwnw state. povir’pa/ben/index. cfm"doud-'S.'SO (vnsncd Jan.

10, 2002), prepared by the Buresu of South Asian Aﬂ'au,s/ See also Reuters AlenNet - Afghanistan, Country o
“rofiles (“There ore-no state-constituted armed forces. Tt is not possible to show how ground forccs cqulpmcnl has

en divided among the different factions.™), available ar
hip:/hwww.alermet.org/the facis/countsvprofiles/] l$2478"vcmon=l {visited Jan. 15, 2002)."
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. now difficult !o,rem_e'mber.th'at ﬁmdioning Afgh‘aniﬁtan."" As recently as Dcceﬁibcr 12,2001

the State Department’s Office of International Information Programs, drawing on Cﬁa],‘ﬁb,;

~ Information: Cenler materials and media reports, stated that bork the Taliban and al Qaeda “are -
* terrorist organizations,” and characterized the Taliban's leader, Mullah Omar, as *a: tefrorist,™* .
Lakhdar Brahimi,

- - Some:intemational officials concur with the views of our Government,

for example, the United Nations mediator in Afghanistan and a former Algerian -Foreign
‘Minister, described A fghanistan under the Taliban as a “failed-state which looks like an‘infected
wound.™® Tony Blair, the Prime Minister of Great Britain, on a visit 10 that country this month,
declared that “Afghanistan has been a failed siate for too long and the whole world has paid the

pn'cc.”’

Based on the foregoing, it is apparent that the publicly-available evidence would support
the conclusion'that Afghanistan, when largely controlled by the Taliban militia, failed some, and
perhaps all, of the ordinary tests of statehood. Nor do we think that the military successes of the
United States and the Northemn Alliance change; that ouicome. Afghanistan was effectively -

onn Agreement it becamea .

stateless for the relevant period of the conflict, even if afler the B
2o
A

State recognized by:the United Nations, the United States, and most other nations.®? ~Th
Presidént can readily find that-at the outset of this conflict, when the country was Jargely in the
-hands of the Taliban militia, there was no functioning central government in Afghanistan that. . -
was capable of providing the most basic services to the Afghan population, of suppressing '
eridemic intemmal violence, or of maintaining normal relations with other govérnments.: In'éiher
words, the Taliban militia would not even qualify as the de fasm*govemmc-nf of Afgha :
Rather, it would have the status only of a violent faction or movement contending with other.
factions for conirol of Afghanisian’s territory, raihcr_ than the regular armed forces of "anie&‘isg;',{;g _
state. This would provide sufficient ground for the President 1o

10 suspend our Geneva 111 obligations toward Afghanistan.

nistan;

C. Suspension Under International Law

Although the President may determine that Afj ghanistan was a failed State as a maiter of -
domestic law, there remains the distinct question whether suspension would be valid as a matier -

Jiwww.usinfo.state. gov/topicalipolierror/01 102908 him (visited Jan. 15, 2002).
Terror in Afghanistan (Dec.' 12, 2001), available at
Ypolteror/01121 296.h_rm (\‘isitgdfian. 15, 2002).

? Paula J. Dobransky, Afghanistan: Not Always a Batilefield (Oct. 29, 2001), available at -

ht
? The End of 1he Taliban Reign o
hrip://www.usinfo.state. gov/iopica

* Rashid, supra, 3t202. - - - o Lo e
™! Philip Webster, Blair s mission 10 Kabul, The Times of London, Jan. 8, 2002, availabie ar 2002 WL 4171996,

"2 We do-not think that the military successes of the United States and the Northicrn Alliance hecessarily meant that
Afghanistan’s siatehood was restored before the Bonn agreement, if only bécause the international community, -
including the United States, did not regard the Northern Alliance as constituting the government of Afghanistan. v
United Nations Security Council Resolution 1378, 1 1 (2001), available at hitp dlwww.yale ediviawwet/ -
avalowsept " 11/unsecres 1378.him (visited Nov. 19, 2001), expressed “‘strong support for the efforts of the

Afghan people 10 establish a new and transitional adrhinistration fcading 10 the formation of a government™ -

(emphasis added); se also id. 1 3 (alfirming that the United Nations should play a central role in supponing Afghan

efforts to establish a “new and ransitional ad}minisuatidﬁ leading tg the formation of a new government™), The
plain implication of this Resolution, which reflects the views of the United States, is that Afghanistan sfier the: ..

Taliban did not have 2 government a1 that time.
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-of intemnational law.® We emphasize that the resolution of that question, however, has no
bearing on domestic constitutional issues, or on the application of the WCA. Rather, these
issues are worth consideration as a means of justifying the actions of the United States in the

‘world of intemational politics. While a close question, we believe that the better Wiew is that, in
ries can suspend the Geneva Conventions consjstently with

ceriain circumstances, count
intemational Jaw. :

- International law has long recognized that the material breach of a-treaty can be grounds»
for the party injured by the breach to terminate or withdraw from the treaty.® Under cuétomary _
international law, the general rule is that breach of a- multilateral treaty by a State party justifies

the suspension of that treaty with regard to that State. “A material breach of a multilateral treaty
by one of the parties entitles . . . [a] party specially affected by the breach to invoke it as a
ground for suspending the operation of the treaty in whole or in part in the relations between
itself and the defaulting State.”* If Afghanistan could be found in material breach for violating
“a provision essential to the accomplishment of the object or purpose of the [Geneva
Conventions],” suspension of the Conventions would have been justified.® R S

. We note, however, that these general rules authorizing .suspension “do not apply to
provisions relating 1o the protection of the human person contained in treaties of a humanitarian
character, in particular to provisions prohibiting any form of reprisals against persons protected .. -
by such treaties.” Although the United States is.not a party 1o the Vienna Convention, some
lower courts have said that the Convention embodies the customary international law of treaties, -
and the State Department has at various times taken the same gi,eav.,". The Gcncva»Convcnt_ions '
must be regarded as “treaties of a humanitarian character,” many of whose provisions “relat [e] 1o
the protection of the human person.”** ‘Arguably, therefore, a decision by .the Unitéd States to .
suspend ‘Geneva 11 with regard 1o Afghanistan might put the United States in breach of
customary international Jaw. T S

® In general, of course, 2 decision by a Staie not 10 dischasge its reaty obligations, even when cffective as a matier
of domestic law, does not necessarily relieve it of possible international liability for non-performance. See generally
Pigeon River lmprovement, Slide & Boom Co. v. Charles W. Cox, Lid., 291 U.S. 138, 160 (1934). - ~
M See Legal Cansequences for Siates of the Conitinued Presence of South Africa in Namibia (South West Africa)
Nonvithstanding Security Council Resolution 276, 1971 1.C.J. 16, 47, 198 (Advisory Opinion June 21, 1971) .
(holding it 1o be a “general principle of law that a right of termination on account of breach must be presumed to
exist in respect of all treaties, except as regards provisions relating 10 the protection of the human person contained
" in treaties of 2 humanitarian characier. . . . The silence of 2 treaty as 10 the existence of sucha right cannot be
interpreted as implying the exclusion of a right which has its:source outside of the treaty, in general intemational

.
-

fawl.]"). : v -

'3 Vienna Convention on Treaties, ant. 60(Z)b).

“1d an. 60(3). . B S
icnna Convention scems to prohibit-or restrict the suspension of humanitarian treaties if the

" 1d. ant. 60(5). The V | '
sole ground for suspension is material bicach. It docs not squarely address the case in which suspension is based,
1y's disappcarance as a Siate or on its incapacity 1o perform its

not on particular breaches by a party, but by the pa
freaty obligations. . ) ) -
" Fujitsu Ltd,' v. Federol Express Corp.; 247 F.3d 423, 433 (2d Cir.), cert. denied, 122 S. C1. 206 (2001); Moore,
supra, 21 891-92 (quoting 1971 statement by Sccretary O%Smc William P. Rogers and 1986 testimony by Deputy
Legal Adviser Mary V. Mochary). 4 : : _
¥ See Sir Jan Sinclais, The Vienna Convention on the Law of Treaties 191 (2d ed. 1984) (explaining intent and scope’
*ference to “humanitarian™ treaties). Indeed, when the draficrs of the Vienna Convention added paragraph S 1o
..«le 60, the Geneva Conventions were specifically mentioned 3s coming within it. See Harris, supra, 2t 797,
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In addmon, the Gencva Convemxons could Ihemselves be read 1o preclude SuSpcnslon
Common article 1 pledges the High Comracung Parties “to respect and (o ensure rcspcct for the
prescnt Convention in all circumstances” (emphasis added). Some commentators ar,guc. that thxs
provision should be read to bar any State party from refusing 10 enforce thejr prgvxs:ons fio
matter the conduct of its adversaries. In other words, the duty of performancc is absolute and

does not depend upon reciprocal performance by other State parties.® Under this approach the
substantive terms of the Geneva Conventions could never be suspended and lhus any vxolaho,-.

would always be illegal under international law.

This undcrslandmg of the Vienna and Geneva Conventions cannot be con'ect Thcre is
" no textual provision in the Geneva Conventions that clearly prohibxts lemporary suspens:on. The
drafiers included a provision that precludes State parties from agreeing to absolve each ‘other of
v:olat:ons.’fl They also included carefu] procedutcs for the termination of the ag-ccmcms by
individual State parties, including a provision that requires delay of a lermmauon of a lrcaty, 1f
that termination were to occur during a conflict, until the end of the conflict.”? Yet, at the same

time, the drafiers of the Conventions did not address SllspcnSlOn at 3ll, even thoug,h it has beena
% Indeed, if the drafiers’ and rauﬁcrs of the

possible option since at least the eighteenth century.’

Geneva Conventions belicved the treaties could not be suspended, while allowmg for w:thdrawal

and denunczauon, lhey could havc sand so exphcnly and casnly in !hc lext.

A ‘blanket non-suspension rule ‘makes little sense as a ‘matter of inté

polmcs‘ If there were such a rule, intemational law would;Jeave an injured party” cffect ,
“ApartC

remediless if its adversaries committed material breaches of the Geneva Convcnuons-

that ‘result ' would reward ‘and encourage non-comphancc wnh the

from its unfaimess,
Conventions. True, the Conventions appear 1o contemplate that enforcement iill be promo(cd

by voluntary action of the parties. M Furthermore, the Conventions provide for mlcrvemnon by

“the International Commitiee of the Red Cross or any other impartial humanitarian ¢ organization
.. . subject 1o the consent of the Parties. o' the conflict concerned.”® But the effectiveness of-

these provisions depends on the good will of the very party assumed to be commmmg matenal

breaches, or on its sensitivity to- international opinion. Likewise, the provision authorizing an
impartial investigation of alleged violations also hinges on the willingness of a breaching party to

permit the investigation and 10 abide by its result. Other concejvable remedies, such as the -

imposition of an cmbargo by. the. United : Nations on the breaching party, may also’ be
ineflicacious in panticular circumstances. If, for example, Afghanistan were bound by Geneva

Convention .11l 1o provide certain treatment to United States prisoners of war but in fact
mateniaily- breached such duties, a United Nations embargo might have little effect on nls
behavior. Finally, offenders undoubtedly face a risk of trial and punishment before national or

intemational courts afler the conflict is over. Yet that form of relief presupposes that the

offendcfs will be subjcct to capture at the end of the conflict - whlch‘may we!l dcpend on

% See, e.g., Diaper, The Red C’ro.s: Conventions, supra, 3\ 8; see also Militery and Param ilitary Acm'mes In and

 Against Nicaragua (Nicaragua v. United States), 76 1.L.R. a1 448, 1 220,
¥ See, ¢.g., Geneva Convention 11, art. 131. '
¥ See, e.g., id., an. 142. ST A ;, '

. See Sinclois, supra, 3t 192,
% See, e.g.. the Geneva Convention 1], an. 8 Geneva Convention 1V, 3r1. 9.

95 Geneva Convesntion 11, art. 9; Geneva Convention 1V, ant. 10.
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whether or not they havc been defeated. Rehance on post-conflict trials, as well as bcmg
unceriain, defers relief for the duration of the conflict. Without a power to suspend, therefore,

parties to the Geneva Conventions would only be left. with these mcagcr tools o' remedy

W}dcsprcad vrolauon of the Convennons by others. .
~ Thus, even if one were to believe that mlcmanonal law set out fixed and bmdmg rules
conceming the power of suspension, the United States could make convincing arguments under
the Geneva Conventions itself, the Vienna Convcnuon on Trealies, and customary international
law in favor of suspending |hc Geneva Convcnuons as apphcd to the Taliban rmlma in the
current war in Afghanistan. _ _

D. A ph’carion of the Geneva Conventions As a Matter éf Poh‘cv

We conclude this Part by addrcssmg a matler of consxdcrablc s:gmﬁcance for
policymakers. To say that the President may suspcnd specific provisions of the Geneva
‘Conventions as a legal requirement is by no means 10 say that the pninciples of thc laws of
armed conflict cannot be applied as a matter of U.S. Government policy. There are two aspects
to such policy decisions, one involving the: pxolecuons of thc laws of armcd conflict' and the

othcr mvo]vmg habxlmcs under those laws. :

" First, the Presxdenl may determine that for reasons of dnplomacy or in order to cncourage

_other States 10 comp!y with the principles of the Geneva Conventions or other laws of armied

- conflict, it serves. the interests of’the Unifed Stalcs to treatr al-Qaeda or. Taliban dctamees (or

some class of them) as if they were pnsoncrs of war, even i'hough they do not have any legal
cnmlemcnt to that starus. We express no opnmon on the menls of' sucha pohcy decxsxon.. :

Second, the President as Commander in Chxel' can detcnmne as a matter of his judgment
for the efficient prosecuuon of the mililary campaign that the policy of the United States will be
to enforce customary standards of the law of war agamst the Taliban and 1o punish any
transgressions against those standards. Thus, for example, even though Gerieva Convennon nm .
does not apply as a matter of law; the United States may deem it a violation of the. faws and
usages of war for Taliban troops to torture any American prisoners whom lhcy may happen to
seize. The U. S m:htaxy lhus could prosccmc Taliban m:lmamen for war cnmcs for engagmg in

. such conduct.®®

A decision 10 apply the pnnc:ples of the Gcncva Conventions or of othcrs laws of war as
a matter of policy, not law, would be fully consistent with the past pracncc of the United States. -
United States pracfice in post-1949 conflicts reveals several instances in which our military
forces have applied Geneva lll as a matter of policy, without acknowledgmg any legal obligation
to do so. These cases mclude the wars in Korea and Vlcmam and the interventions in Panama

'

and Somalia. ) S _

* The Pnsxdrn( could, of course, also deterinine mat 1}/wz" bc the pohcy of the Unued States to require its own
troops 1o adhere 10 standards of conduct tecognized under customary international law, and could prosecute
ofTendess for vnolanons As explained below, the President is not bound 10 follow lhcsc standards by law, but may

direct the amcd forccs 10 adherc to 1hem as a matier of policy.

$
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Korea. The Korcan War brokc ou( on June 25, 1950 beforc any of the ma)or State. g

patties to the conflict (including the United States) had ratified the Geneva Convcnt:ons
Nonetheless, General Douglas MacArthur, the United Nations Commander in Korea, declared
that his forces would act consistently with the principles of the Geneva Convenh'qns, including ‘
those relating to POWs. General MacArthur stated:. “My. present instructions are to a'lplde by the
humanitarian principles of the. 1949 Gcneva Conventions, particularly common hrticle 3. In
addition, | have directed the forces under my command to abide by the detailed provisions of the
 prisoner-of-war convention, since 1 have the means.at my disposal 1o assure compliance with this
convention by all concerned and have fully accredited the ICRC delegatcs accordmgly."”

_ It should be noted, however, that. dec;dmg to follow Geneva lll as a malter of policy
would allow the Uniteéd States to deviate from certain provisions it did not believe were
approprlalc to the current conflict. In Korea, for example, the United States did not fulfill the
requirement that it repatniate all POWs at the end of the conflict. Pursuant to: the armistice
agreement, thousands of Chinese and North Korean POWs who did not wish to be repatriated
were examined by an m!emauonal commission, and many evcmually ended up in Tanvan Lol

' V:e: Nam. Thc United Stalcs through the Statc Depanmem took thc posmon lhal the
Geneva Convention 111 “indisputably appbcs 1o the armed conlflict in Viet Nam, and therefore

that “American military personncl caplurcd in the course of that armed conflict are entitled to be

We understand from the Defense Depanment that our military
W trestment (but

treated as prisoners. of war.”
as 3 matter of policy, decided at some point.in the conflict to accord PO

forcc;, S
© not ncccssanly POW status) to Viet Cong members, despite the fact that they often d:d not. meet
the critena for that status (set forth in Gcncva Convenuon I, an. 4), eg.. by not. wearing

uniforms or any other ﬁxcd dxstmcuvc s:gns visible at a distance.

, Pmmma The Umxcd Slales mtervenuon in Panama on December 20 1989 camc at the
rcquest and_invitation of Panama's legmmalely elected President, Gmllermo Endara,'® " The
United S !ates had never recognized General-Mafiuel Nonega the. commander of the Panamaman
Defense Porce as Panama's. legitimate ruler. Thus, in the view of the executive branch, the
conflict was between the Government of Panama assisted by the United States on the one side

and ipsurgent forces loyal to General Noncga on the other. It was not an intemational armed
Accordmg]y, it was not, in thc_

conflict between the United States ‘and Panama, another Siate.
execulive’s judgment, an international anmed conflict governed by common article 2 of the

Geneva. Conventions.'® - Nonethelcss, we understand lhat as a matter of pohcy, all persons

v Quoled in Joseph P. Bialke, Unued Nauan: Peace Opemnon: Apphcable Norm: and the Apphcahon of the Law

{ Armed Conflics, 50 A.F.L. Rev. 1, 63 n.235 (2001)
' David M. Morriss, From War 1o Peace: A Study of Cea.s‘e-Ftrr Agrccm‘enu and the Evolving Rolc of the 'Umred

Notions, 36 Va. ). Int’1.L. 801, 883-85 (1996).
% Entilement of American Military Personnel Held by North Viet-Nam to Treaiment as Prisoners of War. Under the

Geneva Convention of 1949 Relative 10 the Treatment of Prisoners of War, July 13, 1966, reprinted in John Norion

Moore, Law and the Indo-China War 635, 639 (1972).

19 See United States v. Noriega, 117 F.3d 1206, 1211 (11 Cir. 1997).
' See Jan E. Aldykiewicz and Geoffrey S. Com, Authority to Court-Martial Non-U.S. Mahmly Personnel for

Serious Violations of International Humanitarian Law Committed During Internal Armed Conflict, 161 Mil. L. Rev.

74, 77 n.6(2001). In United Siates v. Noriega, 808 F. Supp. 791, 794 (S.D. Fla. 1992), the district court held that
the United States’ intervention in Panama in late 1989 was an intemational armed conflict under (common) Article 2

of the Geneva Convention 11, and that General Noriega was entitied to POW status. To the extent that the holding
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including civilians and members

captured or detained by the United States in the intervention -
of paramnhlary forces as well as members of the Panamanian Defense Force - were treated

‘consistently with the Geneva Convention 111, until their precise status under that Convention was
determined. A 1990 letter 1o the Attomey General from the Legal Adviser to the - State .
Department said that “[ijt should be emphasized that the decision [ extend basic prisoner of war
protections 1o such persons was based on strong policy cons;dcrahons and was not necessan]y
bascd on any conclusion that the United States was obhgated to do so as a matter of Jaw.”'%2"  ~

Inlervennons in Somalia, Haiti and Bosma There was cons;derab]e factual uncert am(
whether the United Nations Operauon in Somalia in late 1992 and early 1993 rose to the level of
an armed ‘conflict” that could be subject 1o common snicle 3 of the Geneva Conventions,
pamcular]y afier the. United Nations Task Force abandoned its previously neutral role and took
thilitary action against a Somali warlord, General Aideed. Similar questions have arisen in other
peace operauons including those in Haiti and Bosnia.. It appears that the U.S. military has
decided, as a inatter of policy, to conduct: operauons in such circumstances as if the Geneva
Convennons applied, regardless of whether there is any legal requirement to. do' so. The US.
Army . Operauonal Law Handbook, after noting that * [1]n peace operations, such as those in
* Somalia, Ham and Bosnia, the qucsnon frequently arisés whether the [laws of war] legally
applies,” states that it is “the position of the US, UN and NATO that their- f‘orccs will apply the

‘principles and spirit® of the [law of war] in these operauons.""_” _ j

It might be argued, however, that the United States has conceded that Geneva HI applied,
as a malter of law, in every conflict since World War 11. The.fagts, as supplied by our research
- and by the Defense Department, demonsiraie otherwise. Alithdugh the United States at times has’
declared in d:ﬂ”crem wars that the United States would accord Geneva Convention 111 treatment N
10 enemy prisoners, there are several examples where the United States. clearly deécided not to’
- comply with Geneva 11 as a matter of law.- Further, such a position confuses situations in which
the United States said it wou!d act consmenlly with the Geneva ‘Conventions with those in which .
we admmed that enemy prisoners would receive POW status as'a matter of law. Our conduct in

assumed that. the courts are fiee to determine whcthcr a conflict is between lhe United States and: another * Slatc

regardless of the President’s view whether the other party is a ““State” or not, we disagree with it. By assuming the

right 10 determine that the United States was engaged in an srmed conflict with Panama -- rather than with insurgent
the district court impermissibly

forces in tcbc!hon agamsl the recognized and legitimate Government of Panama --
usurped the recognmon power, a constitutional avthority reserved to the President. The power to determine whether

a foreign goverment is 10-be accorded recognition, and the 1elated power to determine whether a condition of
statelessness exists in a panicular country, are exclusively eaccutive. See, e.g., Baker v. Carr, 369 U.S. 186 2 I2

- (1962) (“[R]ccogmuon of foreign governments so strongly defies ]udlCﬂ' treatment that without exccutive’ - _
rccogmuon a foreign state has been called "a republic of whose existence we know nolhmg ... Similarly,

recognition of bdhgcrency abroad is an executive responsibility. . . .") (citation omitted); Kenneir v. C. hambers, 55

U.S. (14 How.) 38, 50-51 (1852) (“{T]he question whether [the Republic of) Texas [while in rebellion against '
Mexico] had or had not at that time become an independent’state, was a question for that department of our - )

_ governiment exclusively which is charged with our foreign selations.. And until the period when that deparument
recognized it.as an independent state, the judicial tribunals . . . were bound to consider . . . Texas as 2 part of the

Mexican wermritory.”); Mingtas Fire & Marine Ins. Co. v. United Parcel Service, 177 F. 3d 1142, 1145 (9th Cir. )

(“[T)he Supreme Coun has repeatedly held lha: the Cons sitution commils 1o the Executive branch alone the

authority 10 recognize, and 1o withdraiv recognition from/ foreign regimes.”), cert. denied, 528 U.S. 95) (1999).

192 ) euter for.the Hon. Richard L. Thomburgh, Auomcyﬁcncral ftom Abraham D. Sofaer, chal Adviser, State

“epanumicnt at 2 (Jan. 31, 1990).
Quoted in-Bialke, supra, 3t 56.
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le. There, the United States never conceded thai the fbfcﬁ :

‘Panama pf093de$'an impbﬁén;‘cxamp 2. The
of Manuel Noriega qualified as POWs under the Geneva Convention, but did provide for them as
~ apolicy malter as if they were POWs. - o .
. . R o | : ) , 'y T
V. Derention Conditions Under Geneva 11} ", e
ard-Afghanistan,

* Even if the President decided not to suspend our Geneva 111 obligations tow.
two reasons would justify some deviations from the requirements of Geneva JiI.
the case even if Taliban members legally were entitled 10 POW.status.” First, ceriain deviations
concerning treatment can be justified on basic grounds of legal excuse conceming ‘self-deferise
and feasibility. Second, the President could choose to find thai none of the Taliban prisoners’
qualify as POWs under article 4 of Geneva I, which generally defines the types of armed forces -
that may be considered POWs once captured. In the latter instance, Geneva J]1 would apply and

The President,

. This would be

the Afghanistan conflict would fall within common anticle 2’s jurisdiction. _
o find that the =

however, would be interpreting the treaty in light of the facls on the ground t )
We'should be

Taliban militia categorically failed the test for POWs' within Geneva 111's terms.
prisoners currently

clear that we have no information that the conditions of treatment for Taliban
GTMO fucilities do

violaté Geneva J11 standards, but jt is possible that some may argue that our
not fully comply with all of the treaty’s provisions. '

A. Justified Deviations from Geneva Convention Requi}'emenl:!

~ We should make clear that as we understand the fac

. ,.,.».~1-.:».;§$‘

treated in a'Manner consistent with common article 3 of Geneva 111 This means that'they are’

housed in basic humane conditions, are not being physically mistreated; and are’ receiving
adequate medical care. They have not yet been tried or punished by any U.S. court system. ‘Asa

result, the current detention conditions in GTMO do not violate common afticle 3, nor do ‘they

present a grave breach of Geneva 11l as defined in article 130, .For purposes of domestic law,
» Which criminalizes

therefore, the GTMO conditions do not constitute a violation of the WCA,
only violations of common article 3 or grave breaches of the Conventions. -

Thé,t_ said, some very well may asgue that detention conditions currently depart from

Geneva 1] requirements. Nonetheless, not all of these deviations from Geneva 1l would ‘amount
to an outright violation of the treaty’s requirements. Instead, some departures from the text can

be justified by some basic doctrines of legal excuse. . We believe that somie deviations would not

amount to a frealy violation, because they would b_e justified by the need for force protection.
Nations have the right to take reasonable steps for the protection of the armed forces guarding

cts, the detainees currently are Beirig '~ ¢

prisoners. At the national level, no treaty can ovemide a nation’s inherent right to self-defense.

Indeed, the United Nations Charter recognizes this fundamental principle. Article 51 of the U.N.
Charter provides that “[n]othing in the present Charter shall impair .the inherent right of .

individual or collective self-defense if an armed attack occurs against 2 Member of the United

Nations.” As we have discussed .in other opinions relating 10 the ‘war on terrorism, the -

September ‘1] attacks on the Pentagon and the World Trade Center have triggered the ‘United
States’ right to defend jtself.'® Our national right 10 self-defense must encompass the lesser

tos Mcmorandum for Alberio R. Gonzales, Counsel to the President, fiom Patwrick F. Philbiﬁ."Dcputy'Anémcy
General, Office of Legal Counsel, Re: Legality of the Use of Military Commissions to Try Terrorists at 22-33 (Nov.
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included nghl to defend our own’forces from . pnst)ncrs who pose a threat to lhc:r hvcs and
safc!y, Just as the Naiion has the authority to take measures in the field 1o protect the U.S. armcd

forces. Any Geneva lll obhganous, thercforc may be legally adjusted to take into account the

nceds of force prolccnon.

The right 1o national sel[ defense is further augmented by the individual nghl o selll

defense as a justification for modifications to Geneva 111 based on the need for force protection. .
Under domestic law, self-defense serves. as a legal defense even 10 the taking of a human life, |
“[S)elf defense is . .. embodied in gur jurisprudence ‘as a consideration totally chmmaung any |
criminal taint . .. . . It is difficult to the gomt of impossibility to imagine a right in any state to
195 As the U.S. Court of Appeals for the District of

abolish self defense altogether . ... .
Columbia Circuit has observed, “[m]ore than two centuries ago, Blackstone, best known of the

expositors of the English common law, taught that “all homicide is malicious, and of course,

amounts 1o murder, unless . . . excused on the account of accident or sclf-prcservauon . e iR
Hy exonerating the taking of human life, is as visble now as it was |

' Self-defense, as a doctnne le egal
in Blackstone’s time . .. ."'® Both the Supreme Court and this Office have opined lhat the use
of force by law enforcement or the military is constitutional, even if it rcsults in the loss of life, lf

"necessary 1o protect the lives and safety of officers or innocent third parties.'” Thus, as a matter
of domestic law, the United States armed forces can modify their Geneva 111 obbgatrons to take

into accoum the necds of military neccssny to protcct lbcxr mdmdual mcmbers.

: Olhcr deviations from Geneva 111, avhich do not mvolvc force protection, may stil} be
justified as a domestic legal matter on the ground that immediate compliance is infeasible.
Cenain condmons we have been ml'ormed are only tempotary until the Defense Dcpanmcmf

‘can construct pemmncnt facilities that will be in compliance with Geneva,
treaty breach would exist under such circumstances. The State Department has informed us that
state practice under the Convention allows nations a period of reasonable time to s:msfy their
afﬁnnanvc obligations for .treatment. of POWs, particularly during the early stages of a
conﬂnct An analogy can be drawn herc to a similar lcgal doctrine in admxmstmuvc law For,,

6, 2001); Mcmétandum for Alberto R. Gonzales, Counsd to thé President and Wnlham J. Haynes, ll Gcncral
Counsel, Depaniment of Defense, from John C. Yoo, Deputy Assistant Atiorney General and Roben J. Delahunty,
Specisl Counsel, Office of Legal Counscl, Re: Aulhono’ ﬁzr Use of Milirary Fora to Combat Terroml Activities '

Within the United Stales at 2-3 (Oct. 17, 2001).-
13 Griffin v. Martin, 785 F.2d 1172, 1186:87 & n.37 (4th Cir. 1986), afi'd byan equolly divided court, 795 F.2d 22

(4xh Cir. 1986) (en banc), cert: denied, 480 U.S. 919 (1987).
% United States v. Peterson, 483 F.2d 1222, 1228-29 (D.C. Cir.) (I'oomolc omitied), cert n'emed 414 U.S. 1007

(1973 :
for Sez) Tennessee v. Garner, 471 U.S. 1,7, 11 (1985) (Fourth Amendment “scizure” caused by use ox‘ force subjcct
t0 1easonableness analysis); Meémorandum 10 Files, from Robert Delahunty, Special Counsel, Office of Legal”
Counscl, Re: Use of Deadly Force Against Civil Aircraft Threalening 10 Attack 1996 Summer Olympic Games (Aug
19, 1996); United States Assistance to Countries that Shoot Down Civil Aircraft Involved in Drug Traofficking, 18

" Op. O.L.C. 148,.164 (1994) ("{A] USG officer or employee may use deadly force against civil aircrafi without
violating [a criminal statute) nf he or she teasonably believes that the aircraft poses a thrca( of serious physxczl harm.

. to another person.”)..
ioa During the India-Pakistan conflicts between 1965 and 1971, prisoners werse able 10 corrcspond with their
“milies, but there were "some difficulties in gefiing her‘ of all military prisoners™ -- “[c]specially at the begirining of
. i conflict.” Allan Rosas, The Legal Status of Pnsoners of War at 186 (1976). Smula:ly, during the 1967 War in
" the Middle East, Issacli authorities delayed access 1o Arab prisoners on the grounds that “all facilities would be
granted 3s soon as tbc prisoners were tansferred to tbt camp at Adith.. .. In the meantime, delegates had the

#
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cxamplc, it is a well-established pnnc:ple that, where a statutory mandate fails lo specify a

particular deadline for agenicy action, 2 federal agcncy's duty to comply with that mandate is
The Admxmstrauve

lawfully discharged, as long ‘as it is satisfied within 2 reasonablc time. .
.. compcl f&ency action

Procedure "Act expiressly provides that a “reviewing court shall
5 U.S.C. § 706 (emphasis addcd) »Couns have

vnlawfully withheld or unreasonably delayed.”

recognized accordmgly that a federal agency has a reasonable time to dlscharge its .

obligations.'™ Thus, “if an agency has no concreie deadline estabhshmg a date by which:it _must .
[W]hcn an agency is

. a court must compc] only action that is dclaycd unreasonably. .
pcdmous, prompt, or

act, .
reqmrcd o act--cither by orgamc statute -or by the APA--within an ex
reasonable Ume § 706 leaves m the courts rhc discretion to decide whether | agency delay is

unreasonable.” _
- Here, Geneva 11l contains no strict’ deadlines for compliance. Indeed, it would be
illogical to- requnrc immediate ‘compliance, particularly if a nation were suddcnly attacked and
" had no warning that POW facilities would be needed. 'Further, it might not be immediately
practicable, given the conditions in the field where POWs would first be detained, to provide
- conditions that fully comply with Geneva 11l. Given that Geneva 111 has no mandated limetable,
the armed forces have a reasonable time to satisfy their obhgauons of treatment with regard to
POWs and are ot gumy of breach when :t is infeasible to achxevc xmmed:alc comphancc. ' "

‘B, Status of Tnh‘ban Prisoners Under Ai'r'ide 4

-

/

‘Even ll' the Pres;dent declines to suspend our oblxgauons under Gcncva lll 1
Afghanistan, it is possible that Taliban detainees still m)gh( not receive the legal siatus of POWs. o
Geneva 111 provides that once a conflict falls within common article 2, combatants | must fall |
within one of seveml calegories in order 1o receive POW status. Article 4(AX(1)-(3) sets out thc .
three categories relevant here: i) members of the anmed forces of a party to the conﬂsct along g
with accompanying militia and volunteer forces; ii) members of militia or volun(ecr corps who .
are commanded by an mdmdual responsxblc 10 his subordinates, who have a dnsnncuve sign .
recognizable from a distance, who carry arms openly, and who obey the laws of war; and iii) -

members of regular armed forces who profess allegiance to a govemment .or authority that is not
Should “any doubt arise as 10 whether persons, having

- recognized by the detaining power.
committed a belligerent act and havmg fallen into the hands of the enemy,” article 5 of Geneva

131 requires that these individuals “enjoy the protections of” the Convention until a tribunal has
determined their status. As we understand il, as a matter of pracuce pnsoncrs are prcsumed 10

" have article 4 POW. status until a tribunal dclcnmncs olherwxse.

Although these provisions seem to contemplate a case-by—case dc(cn'nmahon nf an
individual detainee’s status, the President could determine categorically that all Taliban prisoners
fall outside anticle 4. Under Article 11 of the Constitution, the President possesses the ‘power. to

=

opponumly 10 see some of the prisoners at the transit camp at El Quantara and Kussexma " 1d. 31203 (citation
omitted). Although Israel was technically obliged under . lheConvcnuon to ptov;dc access 10 Arab. POWs _

immediate compliance with.that obligation was infeasible.
' Sierra Club v. Thomas, 828 F.2d 783, 794(D.C. Cir. 1987). .
¥1° Forest Guardians v. Babbit, 174 F.3d 1178, 1190 (1 Oth Cir. 1999).
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interpret treaties on behalf of the N:mon "' He could interpret Geneva 111, in light of the known
" facts concerning the operation of Taliban forces dunng the Afghomstan conflict, to find that all
of the Taliban' forces do not fall within the legal definition’ of prisoners of war as defined by
article 4. A presidential determination of this nature would eliminate any legal “doubt” as (o the
pnsoners status, as a matter of domesuc law, and wouid !herefore obviate the need for amclc 5

tnbunals.

"~ We do not have, however, the facts. avaalable to advise 'your Department or the White
House whclhcr the President would have the grounds to apply the law to the facts i this.
categorical’ manner. Some. of the facts which would be. :mponant to such a decision mc!ude.._
whether Taliban units followed a rccogmzablc, hlerarchncal command -and-control struclure,
whether they wore distinctive uniforms, whether they operated in the open with their weapons
visible, the tactics and strategies with which they conducted hostilities, and whether they obeyed
the laws of war. 1f your Depariment were to conclude that the Afghanistan conflict demonstrated

that the conduct of the Taliban militia had always violated these reqmrcmcnls, you would be
justified in advising the Prc51dent to delcnmnc that all Tahban pnsoncrs are not POWs under

amclc 4

CItis xmpon:mt lo recogmze that if the President werc to pursue this lme of rcasongng, lhe
executive branch would have to find that the Afghamslan conflict qualifies as an intemational
war between two state parnties to the Conventions. Article 4 is not 2 _)unsdtcnonal provision, but
is instead only applied once a conflict has fallen within the defi muon of an intemational conflict
covered by common article 2 of the Conventions. At this point, m time, we cannot predict what
consequiences this acceplance’ of )unsdzcuon would havc or~ fulurc s:agcs in the war. on

terrorisin.
_ None!heless ifthe Prcsxdcm were lo make such a delcrmmauon the WCA sh!l would not
jmpose any liability. As will be recallcd the WCA criminalizes cither grave brcaches of the
Geneva Conventions or violations of common article 3. If members of the Taliban militia do not ,
qualify as POWs under anicle 4, even though the conflict falls within common article 2’s .
" jurisdictional provisions, then their treatment cannot constitute a grave breach under Geneva 111 l'

Article 130 of Geneva 11 states that a grave breach occurs only when certain acs are commmed o
. protected by the Convention.” If the President were to find that Taliban

, agamst ‘persons .
prisoners did not consmutc POWs under article 4, !hey would no longer be persons protected by
the Convention. Thus, their treatment could not give nse to a grave brcach undcr amclc 130, nor- -

consutu(c a violation of the WCA.

" Further, if the President were to find that all Taliban prisoners did not cnjoy the status of
POWs under article 4, they would not be legally entitled to the standards of treatment in common
article 3. As the Afghamstan war is internationial in nature, involving as it does the use of force

by state parties ~ the United States and Great Britain ~ which are outside of Afghanistan,
common article 3 by its very terms would not apply. Common article 3, as we have explamed‘
earlier, docs not serve as a catch all provxs:on that apphes 10 all armed conﬂlcls, but rathcr as a
Mcmorandum for John Bellinger, 111, Sqmor Assocxa:é Counsel and Legal Ad\'lscr to the National Sccunly
~ uncil, fiom John C. Yoo, Deputy Assistant Aftorney General and Robent 1. Dclahunty, Special Counsel, Office of
Legal Counsel, Re: 4ull:om} of the Pre.wdcnl 10 Suspend Ceriain Provisions of the ABM Trearv (Nowv. 15, 2001).
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specific complement to common article’2. Funher, in réaching the article 4 ana]ysns Ihe Umtcd
States would be acceptmg that Geneva Convention jurisdiction existed over the conﬂxd Ppursuant

10 common article 2. Common article 3 by its text would not apply, and therefore : _any v:olauon
{
-.‘ K ", - Cagy

ofits tcrms would nol consmutc a vnolauon of (he WCA
g,

“

V, Ci uslohmry International Law

"Thus far, this mcmorandum has addressed the issuc whether the Gcneva Convcnhons,

and the WCA, apply to-the detention and trial of al’ Qacda and Taliban mllma members taken

prisoner in Afghamstan. Having concludcd lhat these Jaws do not apply, we tumn to the effect, if
Some may take the view that cven if the Geneva

any, of customary International . law
Conventions, by their terms, do not govern the treatment of al Qaeda and Taliban prisoners, the
substance of these agreements has reccived such universal approval that it has risen to the status

of customary international law. Customary mlemauonal law, however cannot bind the . cxccuuve
t lhxs Office has

branch under the Consmuuon bccausc it is not fcderal law. ‘This is a view tha
and is one consistent wnth the views of the federal courts,"? and with

expressed ‘before,'
"4 Although we are not currently aware whether

'~ execulive branch positions before the courts.
any detention conditions currently would violate customary xnlematlonal law it should be clear

that cuslomary mtemat:ona! law would nol bmd the Pres:dcm

‘A ]s ‘Cﬁsm’mb"ry‘]ntema!i'onal Z.'mie Fe?lerd? 'Law) o

“Under the wew promo!ed by many mtemalwnal Jaw acadcmlcs any prcsxdcnual
These schol:

violatiofi of cusiomary international law is presumptively unconstitutional.’
argue that customary intemational Jaw is federal Jaw, and that the President’s Article II:duty

under the Take Care Clause requires ‘him 1o execute customary international law as wcll as
A Presidént may not violate customary

statutes lawfully enacted under the ‘Constitution.
intemational law, lhcrcfore just ‘as_he _cannot vnolatc a statute, unless he bchcva it 10 be
unconstitutional. Relymg upon cases such és The Paguete Habana, 175 U.S. 677, 700 (1900). in
which the Supreme: Couri observed that “international law is part of our law,” this position often
claims that the federal Judxczary has the authonty 1o mvahdalc cxccuuve action lhat runs counlcr

to customary m!cmat)onal law.!

"2 See duthoriry of the Fi ederal Bweau oj Imwsnganan to Overnde lnlemanonal Lawin Etlralcrnlonal Law

Enforcemenl Aciivities, 13 Op. O.L.C. 163 (1989).
'3 See, e.g., United Sates v. Alvarez-Mochain, 504 U.S. 655 (1992).
" See id. at 669-70; Committee of United States Citizens Living in Nicaragua v. Reagan, 859 F.2d 929, 935-36

(D C. Cir. 1988); Garcia-Mir v. Meese, 788 F.2d 1446, 1453-55 (111h Cir.), cert. denied, 479 U.S. 889 (1986). :

. ' See, e.g., Michael ). Glennon, Raising the Paquete Habana: Is Violation of Customary International Law’ by-the’
Execum»e Unconstitutional?, 80 Nw..U. L. Rev. 321, 325 (1985); Louis Henkin, International Law As Law.in the -
United Siates, 82 Mich. L. Rev. 1555 1567 (1984); Jules Lobel, The Limiis of Constitutional Power: Conﬂu‘t: .

Berween Foreign Policy and International Law, 71 Va. L. Rev. | 071, 1179 (1985); see also Jomthan R. Chamcy,

Agora: May the President Violate Customary Inteinational Law?, 80 Am. J. Int'l L. 913 (1986). -

'® Recently, the status of customary international Jaw within the federal legal system has been the subjectof  °

sustained debate with legal academia. The legitimacy of incorporating cusiomary intemational law as federal law

has been subjected in these exchanges to crippling doubts, See Curiis A. Bradley & Jack L. Goldsmith, Cusiomary

International Law As Federal Common Law: A Critigué of the Modern Position, | 10 Harv. L. Rev. 815, 817 '

(1997); see also Phillip R. Trimble, A Revisionist View of Customary International Law, 33 UCLA L. Rev. 665,

672-673 (1986); Anthur M. Weisburd, The Executive Branch and lnternational Law, 41 Vand. L. Rev. 1208, 1269
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o This view of cus!omary international law s senously mrstakcn. The constlluhonal tcxt
nowhere brackets presidential or federal power within the confines of cus!omaxy ]n(gmahona]
law." When the Supremacy Clause discusses the sources of federal law, it cnumcr!lcs only’ “this
Constitution, and the Laws of the United States which shall be made in Pursvancé thereof: and
all Treaties made, or which shall be made, under the Authority of the United States.” U.S.
Const. arl. VI. Customary intemational Jaw is nowhere mentioned in the’ Consmuuqn as an
mdependent source of federal law or as a constraint on the political branches of government.
Indeed, xf it were, there would have been no need 10 gram to Congrcss the power to “define and
punish . . . Offenses against the Law -of Nations. =7 s also clear that the ongmal
understandmg of the Framers was that “Laws of the United States” did not include the Jaw of
nations, as inlenational law was called in the late eighteenth century.- In cxplmmng the

jurisdiction of the Anticle 111 courts 1o cases arising “under the Constitution and the Laws of the

United States,” for example, Alexander Hamilton did not include the laws of na(zons as-a source
of Junsdncuon. Rathcr Hamilton poxmed out,-claims mvolvmg the laws of nations would arise
1% which by definition do not involve “the Laws of the

either in dnversuy cases or maritime cases,’
Little evidénce exists that those who attended the Pht!adelpbla Conventiori in the

United States.™
summer of 1787 or the State ratifying conventions believed that fcderal law would have included
customary international law, but ralhcr that the laws of nations was pan of a gcncral common o

Jaw that was not true federal law. A o

Indeed, allowing customary mtcma(xona) Taw to rise to lhc levcl of federal: law would_

create severe -distortions in the structure of the Constitution:-
international law directly into federal law would bypass the delicate proccdurcs cslabhshcd by

"Customary

the Constitution for amending the Constituiion or for enacling legislation.'!
international law is not approved by two-thirds of Congress and lhrcc-quarlcrs of the State

' lchslamres it has not been.passed by both houses of Congress and signed by the Prcsndcng, nor
In other

is it made by the Prcsxdem with the advrce and consent of two-thirds of the Senate.”
words, customary intemalional 1aWw has nioi undergone the difficult hurdles- that stand before

enactment of constitutional amendments, statutes, or treaties. As such, it can have no legal effect

(1988). These clims. have not gone unchallenged. See Harold 1. Koh, /s International Law Really State Law?, 111
~ Harv. L. Rev. 1824, 1827 (1998); Gerald L. Neuman, Sense and Nonsense About Cusiomary International Law: A :
Response 10 Professors Bradley and Goldsmith, 66 Fordham L. Rev. 371,371 (1997); Beth Stephens, The Lawof

Our Lond: Cusiomary International Law As Federal Law Aficr Erie, 66 Fordham L. Rev. 393, 396-97 (1997).
Bradley and Goldsmith have 1esponded to their critics several times. See Cuntis A. Bradley & Jack L. Goldsmith,

Federal Courts and the Incorporation of International Law, 111 Harv. L. Rev. 2260 (1998); Curtis A. Bradicy &
Jack L. Goldsmith, Tlie Current Illegmma(y of. lnlcrnauonal Human Rights ngtmon, 66 Fmdham L. Rev. 3 19,

330(1997).

W35 Const.art. 1, § 8 cl. 10.
M The Federalist No. 80, at 447-49 (Alexandcr Hamilon) (Clinton Rossites cd 1999).

" Jd. at 444-46.
19 See, . £.. Stewert Jay, The Status of the Law of Nanon: in Early American Law 42 Vand. L. Rev; 819, 830.37
(1989); Bradford R. Clark, Federal Common Law: A Slru/cmral Reinterpreration, 144 U. Pa. L. Rev, 1245, 1306-12

*996); Cunis A. Bradley & Jack L. Goldsmith, .Tl:e Current Hlegitimacy of Iniernational Human R:ghts Litigation,

s Fordham L. Rev. 319, 333-36 (1997).
Y . INS v. Chadha, 462 U.S. 919 (1983) (invalidating lcg)slatwc veto for failure o undergo bicameralism and

preseniment 3s required by Amclc I, Section 8 for all legislation).
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Even the inclusion. of

on the government or on American citizens because it is not Jaw. 12
treaties in the Supremacy Clause does not render treaties automatically self-exccmmg in federal

’ - cour, not to mention self-executing against the exécutive branch. 1 If even treaties that have
| undergonc presxdcnnal signature and senatorjal advice and consent can. have no b’indx‘ag legal .
effect in the United States, then it cenamly must be the case that a source of rules that never

' undcrgoes any process es!abhshed by our Consmuuon cannot be Iaw

It is well accepted lhat the pohucal branches have ample amhonty to ovemdc customary
international law within their’ respective sphercs of authonly. This has been recognized by the
Suprcmc Courl since the earliest days of the chubbc In The Schooner Exchange v. McFaddon,
for example, Chief Justice Marshall applied customary intemationial law to the seizure of a
French warship only because the United States govemment had not chosen a dxﬁ'erent rule.

B seems then to the Count, 10 be a pnncnplc of pubhc [mlematxonal] law thal
national ships of war, entering the port of a friendly power open for their

~ reception, are to be considered as exemptcd by the consent of that power from xls_';
jurisdiction. - Without doubt, the sovereign of the place is capable of destroymg
this implication. He may claim and cxercise junsdiction, e_:thcr by cmp]oymg

{orce or by sub)ecung such vessels 10 the ordinary tnbnmls

: In Brown' v. Umled Smres, 12 US (8 Cmnch) 110 ( 18 M) Chief Jusucc Marshaﬂ agam stalcd
that customary international law “js a guide which the sovereign follows or abandons at his will.
The rule, like other prccepls of morality, of hum‘lm(y, and even of wisdom, is.addressed 10 lhc
judgment of ihe sovereigh; and although it cannot be disregarded by him mthoul obloquy, yet i
may be. dnsregardcd 123 In other words, ovcmdmg customary international law may prove to bc
a bad 1dea or be subject to criticism, but there is no doubl that the government has the powcr lo

doit. .

Indecd proponents of the nonon that cus!omary mlcmanonal ]aw is. fedcral law can fi nd
little support in either hxstory or Supreme Court case Jaw. It is true that in some contexts, ‘mostly
involving maritime, insurance, and commercnal law the federa] courts in the nineteenth century
looked to cuslomary international Jaw’ as a gmdc o Upon closer examination of these cases,
however, it is clear thal customary intemational law had the status only of the general federal
common law that was applied in federal diversity.cases under Siwift v. Tyson, 41 U.S) (16 Pet.) 1
(1842). As such, it-was not considered true federal law under the Supremacy Clause; it did not.

support Article HI-*arising under” Junsd:cuow it did not pre-cmpt incensistent state law; ‘and it-
Indeed, even during this period, the Suprcmc Court

did not bind the executive branch.
acknowledged lhat the laws. of war dxd not quallfy as true federal law and could not thcrefore

" " 14 fact, allowing customary rmemanoxml law 1o bcar the foice of federal law would create sugmﬁcnm problems
under the Appointments Clause and the non-delegation doctrine, 3s it would be 1aw made completely ouiside the
American legal system through a process of i mlcmahonal practice, talhct lh:m cuhn the lcglslaturc or ofﬁcas of Ibe

'Unued States authorized to do so.
2 See, ¢.g.. Foster v. Neilson, 27 U.S.(2 Pet.) 253, 314 (}’829)
" 11 U.S. (7 Cranch) 116, )45-46(18!2) , ) . A
25 14 a 128. | | e
12 See, e. £. Oliver Am. Trading Co » Mex:co. 264 US. 440, 442-43 (1924); Huntmgmn ¥ Am'tll 146 U.S. 657, - {0y
683 ( 3892) New York Life Ins. Co. v. Hendren, 92 U.S. 286, 286-87 ( 1875). - o _ : \\t’é
. ,
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serve as the basis for federal subject matter JltﬂSdlCl)Oﬂ. ln New York sze Ins. Co.'v. Hendren
92 U.s. 286, for example, the Supreme Court declared that it had no )unsdlchon 10 revieww  “‘the
general Jaws of war, as recognized by the law of nations applicable to this case,” because such
laws do not involve the Cansltitution, laws, treaties, or Exccutive proclamations Q)f the United
27 The spurious nature of this type of law led the Supreme Court in the. famaus case of -

States.
Erie R. R. Co. v. Tompkms 304 U.S. 64, 78 (1938), 10 eliminate general federal common law .

Even the case most rchcd upon by proponents. of customary mtcmauonal !aw s status as
federal law, The Paoquete Habana, itself acknowledges that customary international law js
subject to override by the action of the political branches. The Paquete Habana involved the

question whether U.S. armed vessels in wartime could capture certain fishing vessels belon ging
lied an.intemational Jaw "

lo enemy nationals and sell them as prize. In that case, the Court ap;;z
But Justice Gray. then

rule, and did indeed say that “intemational law is part of our law.
“where there is no irealy and no controlling executive or Iegz.slam'e act or judicial

continued, *
decision, reésort must be had to the customs and usages of civilized nations.” Jd. (emphasis

added). In other words, wh:lc it was willing to apply customary zmemauonal law as general
federal common law (this was the era of Swift v. Tyson), the Court also readily acknowlcdged
No

that the polmcal branches and even the . federal judiciary could override it at any time.
129 Thus, under clcar

Supreme Court decision in modem times has challenged that view,
Supreme Court precedent, any presidential decision in the - current conflict conceming the

detention and trial of al Qaeda or Taliban militia prisoners would constitute a “comrollxng
Execunvc acl Um! wou]d Jmmcdxately and complctely ovcmdc any cus!omary mtcmahonal law

"
w

norms.
Constitutional text and Supreme Court decisions nsxde, nllowmg the fedcral courts 10 rely

upon international law to restrict the President's discretion 1o conduct war would raise deep
First, if customary mlemanonal Jaw. is indecd federal law, then it musl‘

slrucmral problems.

1 63 U.S. 286, 286-87.
175 US. 31700 : = -

' Two lines of cases are often cited for the: proposmon that lhc Supreme Coun has found customary mkmauoml
law 10 be federal law. The ﬁrsl derives from Murray v. Schooner Charming Beisy, 6 U.S. (2 Cranch) 64 (1 804),

The “Charming Bersy” rule, as it is sometimes known, is a rule of consiruction that a statute should be construed
when possible so as not fo conflict with intemational law. This rule, however, does not apply international Jaw of its
own force, but instead can be seen as measure of judicial restraint: that violating international law is a decision for
the political branches to make, and that if they wish 10 do so, they should state clearly their intentions. The second,
Banco Nagional de Cuba v. Sabbatino, 376 U.S. 398, applied the “act of state” doctrine, which genenlly preciudes .

courts from examining the validity of the decisions of foreign governments taken on their own soil, as federal
common law 10 a suit over expropriations by the Cuban government. As with Clmrmmg Betsy, however, the. Court

“developed this rule as one of judicial sclf-restraint 10 prcs:rve the flexibility of the political branches 1o decide how

to conduct foreign pohcy S

( Some supporiers of customary mlcmauonal law as {edcral law rely on 2 third ine of cases, beginning with

Filrtiga v. Pera-Jrala, 630 F.2d 876 (2d Cir. 1980) In Filériiga, the Second Ciscuit icad the federal Alien Tont

Stanite, 28 U.S.C. §1350 (1994), to allow 3 1ot suit in federal court against. the former official of a foreign

" government. for wolzlmg norms of international human rights law, namely torture. Incorporation of customary

inicrnational Jaw via the Alien Tort Statute, while accepied by several circuit courts, has never received the blessings
~f the Supreme Count and has been sharply criticized by some circuits, see, e.g., Tcl-Oren v. Libyan Arab Republic,

3 F.2d 774, 808-10 (D.C. Cir. 1984) (Bork, 1., concurring), cert. denied, 470 U.S. 1003 {1985), as well as by
-ademics, see Cuntis A. Bradley & Jack L. Goldsmith, The Current lllcgmmaq of lmenmnonal Human' R:gln:

Litigation, 66 Fordham L. Rev. 319, 330(1997).
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seceive all of the benefits of the Supremacy Clause. Therefore, customary int¢mational Jaw
would not only bind the President, but it also would pre:empt state law and even Stlpcfscdc '
inconsistent federal statutes and treaties that were enacted before the rule of u«’:us!o'r'nary
international law came into being. This has never happened. " Indeed, giyx'ng ct'x'sidr},ary_
intemational law this power not only runs counter to ihe Supreme Court cases described above, -
but would have the effect of importing a body of Taw to resirain the threc branches bf American
government that never undenwen! any approval by our democratic “political process. if
as the constitutional text, practice and

customary international law does not have these effects,

‘most sensible readings of the Constitution i_'ndica'te,' then it cannot be' true federal Jaw under the
Supremacy Clause. As non-federal law, then, customary international law cannot bind the-
President or thc_cxecutivc branch, in any legally meaningful way, in its conduct of the war in

Afghanistan.
Second, relying upon customary intemational law here would undermine the President’s
 control over foreign relations and his Commander in Chicf authority. As we have noted, the

President under the Constitution is given plenary authority over the conduct of the Nation's ¢
foreign relations and over the use of the military. Importing customary intemational law notions.
concerning armed conflict would represent a direct infringement on the President’s discretion as
the Commander in Chief and Chief Executive to détermine how best to conduct. the Natjon's
military affairs. Presidents and courts have agrecd that the President enjoys the fullest discretion .
permitied by the Constitution in commanding troops in the field." It is difficult 10 see what
legal authority under our constitutional system would permit customary inferiational” law {6 ..
restrict the exercise of the President’s plenary. power in this area, which is granted 10 him directly =~ ¢
by the Constitution. Further, reading customary intematiohal law to be federal-law would'
improperly inhibit the President’s role as the representative of the Nation in its foreign affairs.'"”!
Customary Jaw is'not static; it evolves through a dynamic process of State custom and praciice.
“States necessarily must have the authority to contiavene intemational norms, however, for itis =
the process of changing state praciicé that allows customary international law 10 evolve.”'3% Ag ~

we observed in 1989, “[i]f the United States,is to participate in the evolution of intemational law, .
power. 10 act inconsistently with’ international law. -where .-

the Executive must have the
"133 The power to override or ignore customary international law, even the law

necessary.
applying to armed conflict, is “an integral part of the Piesident’s foreign affairs power.”!3

Third, if c_nstdmary ix-)'_t'énial'iona”l‘. law is l.ru’ly‘ féd;m_l_ Jaw, it presumably must be
enforceable by the federal courts. Allowing international Jaw to interfere with the President’s

1% Sce Memorandum for Timothy E. Flanigan, Deputy Counsel to the Piesident; from John C. Yoo, Deputy

Assistant Atiorney General, Office of Legal Counsel, Re: The President's Constinitional Authority o Conduct

Military Operations Against Terrorists and Nations Supporting Them (Sept. 25, 2001) (reviewing authorities).

. ?"*“When aniculating principles of international law in its relations with other states, the Executive branch 'spesks

not only as an interpscter of gencrally accepied and naditional rules, as would the counts, but also as an advocatcof
standards it believes desirable for the community of nations and protective of national concems.”™ Sabbatino, 376
U.S. 21 432-33. See also Roppenecker v. United States, 509 F.Supp. 1024, 1029 (N.D. Cal. 1980) (“Under the =~ -
doctrine of separation of pawers, the making of those determinations [undes intcrnational law] is entrusted 10 the
President.™); fnternational Load line Convention, 40 Op. A1’y Gen. at 125-24 (President “speakis) for the nation™ in
making dctermination under intemational law). © 7o o P
12 13 Op. O.L.C. at 170. 0 Do s

113 l(i.
B3¢ 14 a1 171,
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war power in this way, however, would expand the federal judiciary’s authorily into areas where
it has little competence, where the Constitution does not textually call for its’ intervention, and
where it risks defiance by the political branches. Indeed, treating customary mlcmauonal law as
federal law would require the judiciary to intervene into the most deeply of po]xlncal questions,

those conceming war. This the federal courts have said they will not do, most recently duning
Again, the practice of the branches demonsirates that they do not

the Kosove conflict.”

consider customary international Jaw to be federal law. - This position makes sense even at the
level of democratic theory, because conceiving of intemalional law as a restraint on warmaking
would allow norms of questionable democratic origin o constrain actions vahdly taken under the

U.S. Consmuuon by popular]y accountable national representatives.

- Based on these considerations of constitutional text, struclurc, and history, we conclude
that customary international Jaw does not bind the President or the U.S. Armed Forces in their

decisions concerning the detention conditions of al Qaeda and Taliban prisoners.
Conclusion

For the foregoing reasons, we conclude that neither the federal War Crimes Act nor the
Gcncva Conventions would apply to the detention conditions of al Qaeda prisoners. 'We also

conclude that the President has the plenary constitutional power to suspend our treaty obligations
He may exercise that discretion on the

toward Afghanistan dunng the period of. the conflict.
basis that Afghanistan ivas a failed state. Even'if he chose not to, he could interpret Geneva 111

to find that members of the Taliban militia failed to. quallfy @s POWs under the terms of the
treaty. We also conclude that customary international Jaw has no binding legal effccl on cither
the Prcsxdem or the m:!uary because it is not {cderal law, as recogmzed by the Consmuuon.

Wc should make clear that in reachmg a decision 1o suspend our treaty obl:gauons or to
construe Geneva J11 1o conclude that members of the Taliban militia are not POWs, the President
need not make any specific finding. Ra(hcr, he need only authorize or approve policies that
would be consistent with the- undcrstandmg lhat al Qaeds and Taliban prisoners are not POWs

~under Geneva }11.
Please let us know if we can provide further assistance.

4

» See, ¢.p., Campbell v. Clinton, 203 F.3d 19, 40 (D.C. Cir.), cert. denied, 531 U.S. 815 (2000)
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Human Rights / United States

The Half-Life of Torture

’ Legal opinions signed by Sth Circuit Judge Jay Bybee helped pave the way for alleged torture during.

" President Bush's war on terror

Dan Levine
The Recorder
April 13, 2009

Post a Comment

Six weeks before Gen. Augusto Pinochet overthrew the Chilean
govemment in 1973, Jay Bybee, a 19-year-old Mormon missionary,
disembarked in wmdswept Punta Arenas, nearly 2,000 miles south of
Santiago: '

. "It'was a place where you lean on a 45-degree angle to walk around the

: " — . corner, and then if you don't change your angle, you fall flat,"
¢ gth Circuit Court of ~ .

) ” then-mission-president Roland Glade remembers. “It was a place you
Appeals Judge Jay - send §omébddy who knows what they're doing.”

;- Bybee" : . .

| Image: Jason Doiy/The Bybee wasn't afraid to practice his Spanish, and he entertained by

i Recorder

imitating Chicago, New York and "New Joisey” accents, fellow missionary

David Magnusson said. After the coup, the missionaries learned to allow
enough time to pmselynze and make it home before the mlhtary curfew.

" - Talking politics with Ch)leans was verboten. Though Bybee, now a Bush-appointed 9th U.S. Circuit

Court of Appeals judge, liked high school debating, he passed at Brigham Young University, telling:
Magnusson it was "too contentious.”

In the decades to come, Bybee's easy personality would help him recover from life’s setbacks — and
serve him well for most of his legal career. But it is also one clue into understandingwhy Bybee is
among the former Bush administration lawyers under review for war crimes by Baltasar Garzon,

the same Spanish judge who once ordered Pinochet's arrest.

Bybee has retamed Latham & Watkins' Maureen Mahoney to negonate the European inquiry and

- other pmbes of his role at the Justice Department, where he signed off on the so-called torture
memos in 2002, Dunng President Bush's war on terror, those legal opinions paved the way for such
treatment as wrapping a towel amund a detainee's neck and smashing nis head against a wall,
according to an International Red Cross report made public last week in the New York Review of . )
Books.

Bybee declined to talk about his v}prk at the Office of Legal Counsel. But when he gathered former
clerks last year ataLas Vegas steak house for a five-year reunion, he was more revealing.

"He said our work has been well—researched, carefully written, and that he was very proud of the
work that we've done and the opinions his chambers has issued,” said Tuan Samahon, who was
Bybee's first judicial clerk and is now a UNLV professor.

According to Samahon, the judge then added: "I wish I could eay that of the prior job I had." -

Such Sentiments contrast with public comments from John Yoo, Bybee's former deputy at the OLC,
who maintains that all of his legal memos were fully vetted by management. That could foreshadow
potential finger pointing as the legal process plays out. But whatever the outcome of various probes
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into his role, Bybee has become a study into how a pérson behaves when he knows his name will be
forever linked with a dark hlstoncal episode.

“You can exther stew about it and drown in bitterness, or move on and do the best you can. That's
what Jay is trying to do,” said one longtime friend. "Some people get over it and have a good life.
Some people don't."

THE MAKING OF THE MEMOS

Bybee wasn't supposed to run thie OLC. In the spring of 2001, Attorney General John Asheroft and
the White House couldn't agree on a candidate. They finally settled on a then—Columbia’La;v School
professor, John Manning, but he pulled out.

Then stationed at UNLV’s law school, Bybee had established conservative academic credentials. He

~ also had a friend in the White House: Timothy Flanigan, a fellow BYU grad who was Alberto.
" Gonzales' deputy and who knew Bybee from their time as summer associates at Shearman &

Sterling, said Steven Guynn, a mutual friend who is now a deals lawyer at Gibson, Dunn &
Crutcher.

Bush nomina'ted Bybee to head the OLC in July, but the professor stayed in Las Vegas to finish a
teaching commitment, Samahon said. When the Twin Towers fell, the Senate hadn't yet held a
hearing on his nomination. By the time Bybee arrived in November, Yoo, a national secu;-ity expert,
had already issued at least three legal memos broadening the White House's power at its behest.

Even as Bybee settled into the OLC JOb a new one beckoned: Procter Hug Jr., a longtime gth Circuit
judge from Nevada took senior status on Jan. 1, 2002, creating a vacancy in Bybee 's home state. In
his confirmation documents, Bybee said the White House approached him about the seat that
winter, and Bush nominated him in May.

That Bybee would be ready to leave the Justice Department so quickly 3idn‘t surprise some Justice
Departm_ent observers: the OLC had been a traditional launching pad to the federal judiciax'j;'s upper
reachéé. But Bybee's oth Circuit confirmation took time, and it was the period after his nomination -
but beforé his.Senate vote — when the most controversial events of his career would transpire. :

On Aug 1,2002, Bybee signed two memos, both drafted by Yoo. One of thém, which has since been
publicly released, said interrogation techmques could be cruel, inhumane or degrading and still not
rise to the level of xmpermlssnble torture. Another memo, which hasn't been made public but has
been the subject of news acmunts, approved a list of techniques the CIA sought to use.

As the CIA sought legal cover that summeér, lawyers advising other national security principals séy
Yoo was their primary OLC liaison — a fact which jibes with descriptions of Bybeé's management
style ("a d_elegato’r," Samahon said). A high—l_evd council of lawyers driving the administration's bid :

_ for increased authority included Yoo - and Bybee's friend, Flanigan — but not Bybee, according to

abook by Bybee 's successor, Jack. Goldsmlth
Flanigan, now at Wilmer Cutler Plckermg Hale and Dorr, declined to talk about the judge.

Despite Yoo's heavy involvement, though, the judge's signature on the torture memos weren't.-
perfunctory. Adgording to information Bybee submitted to the Armed Services Committee last fall, as
his office prepared the memos, Bybee saw a CIA assessment of the‘"psychological effects of military
resistance training." :

The assessment came to him in a meeting with Yoo and two other OLC attorneys in July, and Bybee .’
" told the committee that it informed the Aug. 1 memo, which is believed to have approved specific

interrogation techmques, such as waterboardmg The Obama administration is reportedly split on
the question of whether to make that opinion pubhc. -

" News of the torture memos broke in 2004, toward the end of Bybee's first year on the gth Circuit.
" Samahon, his clerk, remembers gathering for the weekly staff meeting,

*He condemned the policy choice to use torture as a tool of interrogation,” he said. "It was quite

eloquent, something like, 'When the fepublic would countenance the use of torture as an instrument

) of forging policy, truly the spirit of hberty has gone out'of us."

‘Samahon said he-didn't i mterpret Bybee's use of the word "torture™as a legal term of art. And he
acknowledges that in Bybee's approach to the law, a policy choice could be ill-advised, or even
abhorrent - but still constitutional. )

Yet Yoo has often gone further, arguing that the administration's aggressive tactics saved American

http://www law.com/jsp/law/ intefﬁationgl/LawArticlehtl.jsp?id="1-2...
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lives. He also points to Bybee in his book, where Yoo describes a staxidard practice at the OLCin
which Iawyers submitted their drafts to at least two colleagues, orthe chlef for review before bemg

issued.

Neither Yoo nor his lawyer, Gibson, Dunn partner Miguel Estrada, returned messages.

"Unlike Yoo, Bybee wasn't a national security expert; as an academie, he'd developed abitofa

specialty in the Estabhshment Clause. And according to one former lawyer atthe OLC, he continued -
to pursue that interest there.

The former OLC lawyer wouldn't discuss specifics, but shortly after Bybee left, the OLC opmed that
the Parks Semce could give hlstonc preservation grants to the Old North Church i in Boston without
violating the First Amendment, even though religious ceremonies still tock place there.

 UNDER A MUSHROOM CLOUD

The judge keeps his chambers in Las Vegas, where his father worked on the NeVada nuclear test
sitein the 1950s, and the young Bybee witnessed.a mushroom cloud from a distance. While he was
in his 20s, his father died suddenly from cancer believed to be _broughi on by the nuclear work, sister
Karen Bybee said, adding that her brother immediately stepped in to lead the family.

The judge could have gone to Duke University School of Law, but he stayed at BYU fora girlfriend, -

© said Bybee s friend Guynn. Then, she ended the relationship during Bybee s first semester at law

school.

"I still have this image talking to him on the phone, with him sort of lamenting the fect he gave up

.Duke for a girl, and now he doesn't even have the girl," said Frederick Gedicks, another friend who is
“ now a BYU law school professor himself.

Bybee eventually married a teacher, and they have t;our children.

' "Jay picks himself up and moves on, I would not deseribe him as stoic, just solid,” Gedicks said. "He's .

not an emoter, but certainly not a stone, either.”

The judge worked on appeals for the Justice Department in the 1980s, and then in the White House
Counsel's office under George HW. Bush. His moral barometer sometimes made life complicated,
remembers Randall Guynn, a Davis Polk & Wardwell partner who is Steven Guynn's younger

‘brother.

Randall Guynn once prepared a European itinerary for an upcomifxg trip he and Bybee planned. "He
wouldn't allow me to fax it, because he wasn't sure it was appropriate to use government ink and
paper fora personal trib," said Guynn, who lived in Paris at the time.

The Davis Polk lawyer instead faxed the document to his ﬁrm S Washmgton, D.C,, office, which then
messengered it to Bybee.

After Bybee left the Justice Department, his successors withdrew some of the controversial torture

‘memos. Though Bybee acknowledged reviewing CIA briefing material, he didn't provide details for

the Armed Services Committee. Some members of Congress have criticized the intelligence agency
for downplaying its interrogation program, according to Jane Mayer's account in "The Dark Side.”

. Whenit came tlme for one of Bybee's successors, Daniel Levin, to craft new torture gu:delmes Levm

arranged to’ be waterboarded to gain firsthand knowledge, Mayer wrote. -

In addition to the Spanish inquiry, the Justice Department's Office of Professional Responsibility has
been prepping a much-anticipated diésection of the OLC's legal memos. That report could
recommend sanctions against lawyers who were involved; media outlets like Newsweek have
reported that the preliminary findings are crmca] of Yoo and Bybee

Asa judge, Bybee is not regulated by the Nevada Bar Association. And the U.S. Judicial Conference
can only bring disciplinary actions for conduct that occurred on the bench, said Arthur Hellman, a
University of Pittsburgh School of Law professor. o ’

Thus, short of criminal charges, impeachment is likely the only available domestic remedy for
Bybee's critics, and the political will for Congress to undertake that process' is far from eertain.

What is certain is thet Bybee's work for the OLC will follow him.

"I have not talked to other judges about his memo on torture,” said gth Circuit Judge Betty Fletch_er,
his ideological opposite, "but to me it seems completely out of character and inexplicable that he
would have signed such a document.” ’

' .h'ttp://www.law.com/jsp/ law/intemational/LawArﬁclelntl.jsp?id=l2...
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Last summer, the gth Circnit converied for a few days of law and golf at its annual conference in Sun .
Valley, Idaho. One morning, liberal attorneys like Kathleen Sullivan and Seth Waxman ripped the
Bush administration at a discussion about executive power. Yoo was supposed to be on the panel, but

didn't show — an organizer joked that he'd been "detained.”

"One lawyer asked the panelists whether former administration officials should be prosecuted.
Sullivan said it would be difficult, suggesting reparations for the victims as an altemative.

. Throughout, Bybee sat quietly in an aisle seat, listening.

~
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Amid Outcry on Memo, Signer's

Private Regret
* Friends Say Judge Wasn't Proud of Outcome

Advertisement

By Karl Vick - _ :
Washington Post Staff Writer ' N
Saturday, April 25, 2009

LAS VEGAS -- On a Saturday night in May last
year, Jay S. Bybee hosted dinner for 35 at a Las
Vegas restaurant. The young people seated around
him had served as his law clerks in the U.S. Court of
Appeals for the 9th Circuit, the post Bybee had |
assumed after two turbulent years at the Justice
Department, where as head of the Office of Legal
Counsel he signed the legal justifications for harsh interrogations that have become known as the

"torture memos."

Five years along in his new life as a federal judge, Bybee gathered the lawyers and their dates fora
reunion, telling them he was proud of the legal work they had together produced.

,And then, according to two of his guests, Bybee added that he wished he could say the same about his
prevxous position.

It was, in the private room of a public restaurant, the kind of joyless judgment that some friends and
associates say the jurist arrived at well before the public release of four additional memos last week
and the resulting uproar that has engulfed Washington. One of the documents, dated Aug. 1, 2002,
offered a helpfully narrow definition of torture to the CIA and soon became known as the "Bybee
memo," because it bore his signature.

"I've heard him express regret at the contents of the memo," said a fellow legal scholar and longtime
friend, who spoke on the condition of anonymity while offering remarks that might appear as "piling
on." "I've heard him express regret that the memo was misused. I've heard him express regret at the

lack of context -- of the enormous pressure and the enormous time pressure that he was under. And

anyone would have regrets simply because of the notoriety."

That notoriety worsened this week as the documents -- detailing the acceptable application of
waterboarding, "walling," sleep deprivation and other procedures the Bush administration called
"enhanced interrogation methods" -- prompted calls from human rights advocates and other critics for
criminal investigations of the government lawyers who generated them.

Of the three former Justice Department lawyers associated with the memos, the public's attention has
focused particularly harshly on Bybee because of his position as a sitting federal judge; John C. Yoo,
who largely wrote the Bybee memo, returned to academic life, and Steven G. Bradbury, who 51gned
éthree memos, resumed private practice at the end of the Bush administration.

‘Democratic lawmakers, human rights groups and others have called for Congress to impeach Bybee,
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complaining that his 2003 Senate confirmation came more than a year before his role in the memos
was known. "If the Bush administration and Mr. Bybee had told the truth, he never would have been
confirmed," said Senate Judiciary Committee Chairman Patrick J. Leahy (D-Vt.), adding that "the
decent and honorable thing for hnn to do would be to resign."

Democrats blocked the nomination of former Defense Departmerit general counsel William J. Haynes
IT to the Court of Appeals for the 4th Circuit because of his role in supporting aggressive interrogations
of military detainees. Haynes withdrew his nomination in 2007.

The Justice Department withdrew the memos in the closing days of the Bush administration, and as its
Office of Professional Responsibility investigates their origin -- and Congress, the American Bar
Association and the United Nations mull inquiries -- Bybee is represented by Maureen E. Mahoney, a
star litigator at Latham & Watkins.

The aura of regret described by Bybee's friends and associates stands in contrast to the demeanor of
Yoo, who served under Bybee and has maintained both a public profile and the fearless confidence
that informed the memos. "Al-Qaeda in the months after 9/11 was going to carry out follow-on attacks’
on our country and its citizens," Yoo said Tuesday at a conference at Chapman University, the
Orange, Calif., campus where he is teaching this spring, :

Bybee left the issue behind in 2003, returning to the gated suburban Las Vegas subdivision where he
lives with his wife and children. He has said nothing publicly about the documents, a silence associates
attributed to the restrictions on a sitting appellate judge, the possible advice of counsel and his own

manner.

"Judge Bybee tends to be a very private person, even when he's not in the newspapers,” said Ann S. |
Jarrell, law librarian in the downtown U.S. courthouse where he keeps his chambers. Neither Bybee

. nor Mahoney would comment for this article.

Still, in the years since the original Bybee memo was made public, his misgivings appeared evident to .

some in his immediate cucle

"On the primary memo, that legitimated and defined torture, he just felt it got away from him," said the
fellow scholar. "What I understand that to mean is, any lawyer, when he or she is writing about
something very comphcated very layered, sometimes you can get it all out there and if you're not
careful, you end up in a place you never intended to go. I think for someone 11ke Jay, who's a formalist
and a textualist, that's a particular danger."

Tuan Samahon, a former clerk who recalled Bybee's remarks at the reunion dinner, said in an e-mail
that the judge defended the legal reasonmg behind the memos but not the policy decision. Bybee was
disappointed by what was-done to prlsoners saying that "the spirit of liberty has left the republic,”
Samahon said. :

"Jay would be the sort of lawyer who would say, 'Look, I'll give you the legal advice., but it's up to |
someone else to make the policy decision whether you implement it,' " said Randall Guynn, who
roomed with Bybee at Brigham Young University and remains close.

- Jameel Jaffer, director of the ACLU's National Security Project, which filed a freedom-of-information

request regarding the latest memos, said any distinction Bybee may make between the logic of the
memos and their application in secret prisons is theoretical at best.

3/1/2010 1:06 PM
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"I don't think the August 2002 memos reflect serious attempts to grapple in good faith with the law,"
Jaffer said. "These are documents that are meant to justify predetermined ends. They're not objective
.}légal memos at all.”

Neither Guynn nor his brother, Steve, who also roomed with Bybee, recalled the judge distancing -
himself from the memos. But in the years since the first memo became public, Bybee left that sense

with some.

"I got the impression that he was not pleased with that bit of scholarship," said an associate who asked
not be identified sharing private conversations. "I don't know that he 'owned it.’ . . . The way he put it
was: He was head of the OLC, and it was written, and he was not pleased with it."

"But he signed it," said Chris Blakesley, a friend and fellow professor at the University of Nevada at
Las Vegas Boyd School of Law who was outraged by the memo, which was leaked in May 2004.

"The very evening it came out, we were going to dinner, and I told him how awful it was and I hoped
he got a chance to repudiate it," Blakesley said. "He didn't say very much, and it was kind of awkward
because our families were there." :

"Getting to the personal side of him, my sense is he would love to repudiate them all," Blakesley said.
"Which gets to: Why'd you sign it?"

Bybee had worked in Washington before. During the 1980s he was in the civil and legal policy
divisions at the Justice Department then served as associate White House counsel under President

George H.W. Bush.

) During the Clinton years, he went from Louisiana State to UNLYV, whose law school was so new it was
located in an old elementary school across Tropicana Avenue. Through the thin walls of the annex,
constitutional law specialist Tom McAffee would hear Bybee working the phones But he struck none
of his colleagues as an ideologue.

"I have colleagues with reputations as indoctrinators," said McAffee, who has known Bybee 30 years
and co-authored a book with him on the Ninth and 10th amendments. "Bybee was the opposite end of
the spectrum. He was more interested in getting people to think about things."

Students enjoyed Bybee, voting him professor of the year in 2000. "He was 'The Great Professor,' "
said Briant S. Platt, who worked as his research assistant and later clerk. "He was quite
self-deprecating: "You get a root beer float in me and I'm a lot of fun.' "

Bybee still occasionally teaches a course at UNLYV on separation of powers.

"The whole idea that the Constitution is based on a kind of wariness of mankind's tendency to grab
power, that is an idea I got from Jay," McAffee said. "So the whole idea of uninhibited executive
power, from him, does seem passing strange."

Bybee's friends said he never sought the job at the Office of Legal Counsel. The reason he went back
to Washington, Guynn said, was to interview with then-White House counsel Alberto R. Gonzales for
a slot that would be opening on the 9th Circuit when a judge retired. The opening was not yet there,
-however, so Gonzales asked, "Would you be willing to take a position at the OLC first?" Guynn said.
; ;

Being unable to answer for what followed is "very frustrating," said Guynn, who spoke to Bybee
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*" ' before agreeing to be interviewed.

"If they end up having hearings,” he said, "they're going to have a very difficult time trying to square
him with their judgments about the memo." j

Staff Witer Ashley Surdin contributed to this report.

View all comments that have been posted about this article.
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COMMITTEE ON THE JUDICIARY
WASHINGTON, DC 20510-6275

April 29, 2009

The Honorable Jay S. Bybee
Ninth Circuit Court of Appeals
333 Las Vegas Blvd S

Las Vegas, NV 89101

Dear Judge Bybee:
I write to invite you to testify before the Senate Judiciary Committee.

I enclose a recent article from The Washington Post . It suggests that you have expressed regret
at the content of the Office of Legal Counsel (OLC) memoranda issued while you headed that
office and that you feel that they were misused. The article reports that you were concerned
about the exercise of the policies that the opinions authorized, that you were “disappointed by
what was done to prisoners,” and that you felt that “the spirit of liberty has left the republic.”

- The article notes that your associates claim you do not feel ownership of thesé memos but,
 instead, describe your involvement this way: “He was head of the OLC, and it was written, and

he was not pleased with it,” By coming forward and testifying before the Committee, you will
have the opportunity to amplify or correct these accounts, and explain your role and your views.

The Post article concludes that you have allegedly found it “frustrating” not to be able to explain
your position with regard to these memos. By coming forward to testify, you will be able to
explain your position with regard to these matters, including your involvement and your
knowledge regarding how these memos were written and approved, what considerations went
into that process, who was consulted in that process and the roles of various individuals,

According to the press account, you became the Assistant Attorney General in charge of the
Office of Legal Counsel after interviewing with White House Counsel Alberto Gonzales because
you were interested in being nominated to a judgeship on the Ninth Circuit Court of Appeals.
Apparently he asked if you would be willing to head OLC first. I am sure you would like an
opportunity to come forward and set the record straight with respect to whether and, if so, how
your judicial ambitions related to your participation at OLC.

You were nominated by President George W. Bush to serve as head of OLC on September 4,
2001. You were confirmed on October 23, 2001, While serving as the head of OLC you were
then first nominated by President George W. Bush to be a Federal Judge on the United States
Court of Appeals for the Ninth Circuit on May 22, 2002, and renominated on January 7, 2003,



The Honorable Jay S. Bybee
April 29, 2009 :
Page 2 of 2

Along with others, I sought to explore your work at OLC but we were told by you that you
would not answer those questions. You were confirmed to be a Federal Judge on March 13,
2003.

Thereafter, in 2004, an OLC memo signed by you and dated August 1, 2002, became public. In

~ that memo you signed, the Office of Legal Counsel concluded that to violate U.S. law agamst
torture, conduct must cause pain equivalent to “the pain accompanying serious physieal injury,
such as organ failure, impairment of bodily function, or even death.” That memo was withdrawn
in connection with the nomination of Alberto Gonzales to be Attorney General of the United
States.

More recently, a second August 1, 2002, memorandum, also signed by you, has been publicly
released by the Obama administration. This second memo specifically authorizes the use of
coercive interrogation techniques on Abu Zubaydah, mcludmg sleep deprivation for 11 days ata
time and waterboardmg

I also enclose an article pubhshed today in Ihe New York Times in which you state, in contrast to
the recent Post report, that you “believed at the time, and continue to believe today, that the

conclusions were legally correct.” You also stated that the Office of Legal Counsel provided its: -« -

“best, honest advice, based on our good-faith analysis of the law.” The contrast between the
recent articles in The New York Times and The Washmgton Post is striking. I am giving you the
opportunity to come forward and clarify what you meant in your public dlscussmn of these
matters, and so that we can establish the facts and get to the truth.

There is significant concern about the legal advice provided by OLC while you were in charge,
how that advice came to be generated the considerations that went into it, and the role played by
the White House. :

I look forward to your cooperation and your testimony.

Sincere,
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precedent of my circuit and the precedent established by the Su-
preme Court. I think to do otherwise would be chaotic, and I think
disserves the people who then cannot count on understanding what
the law is. They have no way of knowing what law will be applied
if a judge is free to ignore the dictates of higher courts.

Chairman HATCH. It would not be long for the Constitution to go
down the drain if we had judges just doing what they felt within
their souls was right, rather than applying the law, as the prece-
dents demand.

Mr. BYBEE. It would be chaotic, Senator.

Chairman HaTcH. Yes, it would.

Well, if there were no controlling precedent, dispositively con-
cluding an issue with which you are presented in your circuit, to
what sources would you apply to obtain persuasive authority?

Mr. BYBEE. Thank you, Mr. Chairman. ' C

If I faced a situation in which there were no controlling prece-
dents, then I would begin with the text of the statute. That is the
clearest record of what Congress meant. I begin with the text of the
statute. ‘

In those cases in which there might be some ambiguity that can-
not be resolved by referring directly to the text of the statute or
to the broader structure of the act that it is a part of or to some
clear understanding or history, then I would look to other tools
that would help me understand what Congress meant.

Chairman HATCH. In what circumstances, if any, do you believe
an ap}?)ellate judge should overturn precedent within his or her own
circuit? '

Mr. BYBEE. Mr. Chairman, that’s a hard question, and I think
that’s one that each judge will have to decide for himself or herself,
The second Justice Harlan I think took the position that he would
dissent three times to make his views known where he believed
that the Court had erred, and then he would accept the circuit
precedent or the Supreme Court’s precedent.

" In the case where you have a firm belief that the Court has
plainly made a mistake Circuit Courts may revisit their decisions,

but I think that would take a very, very careful weighing of what

compelled the decision in the first place, how long it had been in
place, what kind of reliance people or companies or States had
placed upon that decision, and I think one would have to think
very carefully, long and hard, before one would overturn it.

- Nevertheless, Senator, there certainly are a number of instances
in the Supreme Court and in the Courts of Appeals where courts
have been compelled to overturn themselves where they believed

that they did make a mistake.

+ Chairman HATCH. Thank you. My time is up. I am going to turn
to Senator DeWine.

Senator DEWINE. Mr. Bybee, Senator Leahy raised some impor-
tant points about some activities in which the Department of Jus-
tice has engaged. As you are aware, this Committee does have ju-
risdiction over oversight over the Department of Justice. Let me
ask you whether you feel you have authority to answer questions
today on behalf of the Department of Justice.

Mr. BYBEE. No, Senator, I do not.

#
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Abu Ghraib Rewarded

Editorial urges Senate to rejeét Pres Bush's nomination of William Haynes I for seat on United States Court of
Appeals for Fourth Circuit; says Haynes, Pentagon's general counsel, helped shape some of administration's
most legally and morally objectionable anti-terrorism policies, notably use of torture

William Haynes II, the Pentagon's general counsel, has been closely involved in shaping some of the Bush ad-
ministration's most legally and morally objectionable policies, notably on the use of torture. The last thing he is
suited to be is a federal judge, but that is just what President Bush wants to make him. The Senate has been far
too W11hng to rubber-stamp the president's extreme judicial nominees. But there is reason to hope that strong op-
position to Mr. Haynes, including from the military, may block this thoroughly inappropriate choice.

Mr. Haynes has been nominated for a seat on'the United States Court of Appeals for the Fourth Circuit, based in
Richmond, Va., a court that has heard some of the most important cases about the constitutional limits on the
war on terror. This is a subject on which Mr. Haynes has no business posing as an impartial jurist. He has for
years been part of a small group of insiders who have mapped out the Bush administration's policies on ques-
tioning detainees and declaring American citizens to be "enemy combatants." The administration's policies in
this area have been indecent and lawless, and the Supreme Court has repeatedly had to step in to rein them in.

Mr. Haynes was by many accounts a key player in the administration's development of its shamefully narrow
definition of "torture,” which gave the green light for a wide array of abuses. The decisions made in Washington
cleared the way for abusive treatment of the detainees being held in Guantanamo Bay, and created the environ-

ment necessary for the Abu Ghraib torture scandal to occur. It is disturbing that while low-level soldiers have

been convicted for their actions at the Iragi prison, Mr. Haynes has been rewarded with a coveted judicial nom-
ination.

The administration likes to blame opposition to its judicial nominees on "liberal activists," but Mr. Haynes's
most high-profile opposition comes from the military itself. Twenty retired military officers, including a retired
Army colonel who served as chief of staff to Secretary of State Colin Powell, wrote to the Senate to express
their concern that the policies Mr. Haynes helped develop "compromised military values, ignored federal and in-
ternational law and damaged America's reputation and world leadership." The officers expressed their "deep

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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concern” about his fitness for the court.

At Mr. Haynes's confirmation hearing, some of the most pointed questioning came from Senator Lindsey Gra-
ham, Republican of South Carolina. Mr. Graham, who has served as a military lawyer, takes the law of combat
seriously, and he seemed to be genuinely offended by Mr. Haynes's record. Democrats are, quite properly, talk-
ing about filibustering Mr. Haynes's nomination if it comes to that, but it should not. This is one judicial nomin-
ation that moderate, and even independent conservative, Republicans should join Senate Democrats in defeating.
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On Monday, Sen. Orrin Hatch
(R-Utah), rejected calls for the
impeachment of federal judge and
orture memo author Jay Bybee,
saying that he was "one of the
most honorable people you'll ever

meet."

uesday,
resign.

If that's the case, Sen. Patrick
Leahy . (D-W.), reporters

should

"The fact is, the Bush administration and Mr. Bybee did not tell the
truth. If the Bush administration and Mr. Bybee had told the truth, he never
would have been confirmed," said Leahy, chairman of the Senate Judiciary

Committee.

"The decent and honorable thing for him to do would be to resign. And
if he is a decent and honorable person, he will resign,” he said

deliberately.

5/21/2010 1:49 PM
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A reporter followed up, asking what Congress should do if Bybee
refused to step down. Leahy smiled and walked toward the Senate
chamber, declining to comment further. : Y )

Bybee is among a team of Bush administration lawyers that drafted
legal documents justifying waterboarding, stufflng detainees in small boxes
with insects and other forms of torture.
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U.S. Department of Justice
Office of the Deputy Attorney General

Washington, D.C. 20530

January 35, 2010
MEMORANDUM FOR THE ATTORNEY GENERAL
: THE DEPUTY ATTO! GENE
FROM: David Margohs _

Associate Deputy Attomey Gen

SUBJECT: Memorandum of Decision Regandmg the Objections to the Fmdmgs of ,
Professional Misconduct in the Office of Professional Responsibility’s Report of
' Investigation into the Office of Eegal Counsel’s Memoranda Concerning Issues
Relating to the Central Intelligence Agency’s Use of “Enhanced Interrogatlon
Techniques™ on S ected Terronsts

" DISCUSSION:

On July 29, 2009, the Office of Professional Responsibility (OPR) issued a final report
entitled Investigation into the Office of Legal Counsel’s Memoranda Concerning
Issues Relating to the Central Intelligence Agency’s Use of “Enhanced Interrogation
Techniques” on Suspected Terrorists. OPR concluded that former Office of Legal Counsel - -
(OLC) attorneys John Yoo and Jay Bybee engaged in professional misconduct by failing to
provide “thorough, candid, and objective” analysis in memoranda regarding the interrogation of
detained terrorist suspects. Consistent with OPR’s usual procedures, OPR indicated its intent to
refer its finding of misconduct to the state bar dmcxplmary authorities in the Junsdlctlons where
Bybee and Yoo are members.




In keeping with usual Department practice,’ I invited Bybee and Yoo to submit responses

" to OPR’s final report. They submitted those responses on October 9, 2009, and the matter is now
ripe for decision. My task is a narrow one. The QPR report addresses a number of topics
without reaching misconduct findings against any Department attorney. I did not review OPR’s
analysis of those topics. For example, duiing the course of its investigation, OPR reviewed
prosecutive declinations regarding interrogations of certain detainees, but I have not examined its
analysis of those issues. In addition, OPR reviewed and analyzed several memoranda authored
by former OLC attorney Steve Bradbury. Because that review did not result in a finding of
misconduct or poor judgment, I have not reviewed that analysis. Rather, my review was strictly
limited to the findings of misconduct against Yoo and Bybee.

For the reasons stated below, I do not adopt OPR’s ﬁndmgs of misconduct. This declsmn
should not be viewed as an endorsement of the legal work that underlies those memoranda.
However, OPR’s own: analytxcal framework defines “professional misconduct” such that a’
finding of misconduct depends on application of a known, unambiguous obligation or standard to
the attomey’s.conduct. I'am unpersuaded that OPR has identified such a standard. For this
reason and based on the additional analysis set forth below, I cannot adopt OPR’s findings of
misconduct, and I will not authorize OPR to refer its findings to the state bar disciplinary
authorities in the Jurisdictions where Yoo and Bybee are licensed.

L Historical and pr,ocedural ba_ckground.

. The terrorist attacks of September 11, 2001, engaged the United States in an .
unprecedented conflict involving a non-sovereign enemy. As a result of the unptecedented
nature of the conflict, it has been the job of OLC to determine the legal contours of our nation’s
efforts to combat the terrorist threat. For example, on Septembeér 25, 2001, OLC issued a
Memorandum Opinion for the Depuity Counsel to the President, President’s Constitutional
Authority to Conduct Military Operations Against Terrorists.and Nations Supporting Them,
~ 2001 WL 34726560 (2001), and on October 23, 2001, OLC issued a Memorandum for Alberto
R. Gonzales, Counsel to the President, and William J. Haynes, II, General Counsel, Department
.of Defense, Authority for Use of Military Force to Combat Terrorist Activities Within the United
" States, 2001 WL 36190674 (2001). The latter opinion notes, “The situation in which these issues
arise is unprecedented in recent Ametican history.” d. at*2. These were but the first of many
opinions OLC issued regarding the response to September 11, 2001. ‘These opinions fulfilled the
role of OLC to 1dent1fy the legal parameters within which pohcy-makers could make choxces

lBegmmng in the l990s I have been the Department of Justice ofﬁcxal who has resolved :

challenges to negative OPR findings against former Depam.nent attomeys, most often in the
context of proposed bar referrals.
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about how to respond to the terrorist threat.

In April 2002, the Central Intelhgence Agency (CIA) asked OLC for an opinion regarding -
the contours of the torture statute. This inquiry was prompted by the arrest of Abu Zubaydah.
The CIA represented that Zubaydah was one of the highest ranking members of the al Qaeda
terrorist organization. In response to this request and to a subsequént request for approval of use
of specific interrogation techniques on Zubaydah, on August 1, 2002, OLC issued, under the
signature of Jay Bybee, who was then the Assistant Attorney General for OLC, two
. memoranda-an unclassified memorandum titled, “Memorandum for Alberto R. Gonzales,
Counsel to the President, Re: Standards of Conduct for Interrogation under 18 US.C. §§-
2340-23404” (the unclassified Bybee memo) and a classified memorandum titled,
“Memorandum for John Rizzo, Acting General Counsel of the Central Intelligence Agency,
Interrogation of al Qaeda Operative” (the classified Bybee memo). In response to a request

" from the Department of Defense, on March 14, 2003, OLC issued another interrogation
memorandum signed by then OLC Deputy Assistant Attorney General John Yoo titled,
“Memorandum for William J. Haynes II, General Counsel of the Department of Defense, Re:
Military Interrogation of Alien UnIawﬁtI Combatanis Held Outsxde the United-States™ (the Yoo
memo) .

A June 7, 2004 Wall Street Journal article reported, “Bush administration lawyers
contended last year that the president wasn’t bound by laws prohibiting torture and that. -
government agents who might torture prisoners at his direction couldn’t be prosecuted by the
Justice Department.” Josh Bravin, Pentagon Report Set Framework For Use of Torture, Wall
Street Journal, June 7, 2004, at Al. The next day, the Washington Post reported that it had
obtained a copy of an August 2002 memorandum regarding the torture statute and that the legal
reasoning in the August 2002 memorandum had been used in a 2003 Pentagon report on
assessing interrogation rules. Dana Priest and R. Jeffrey Smith, Memo Offered Justification for
Use of Torture, Washington Post, June .8,,20(.)9, available at http://www.washingtonpost.com/
ac2/wp-dyn/A23373-2004Jun7. Within weeks, Congressman Frank Wolf wrote a letter to OPR
requesting an investigation of “the circumstances surrounding the drafting of” the August 2002
memorandum. Letter, Wolf to OPR, June 21, 2004. OPR ultimately agreed to Congressman
Wolf’s request and launched a full investigation on October 25, 2004. OPR final report at 5.
Although Congressman Wolf’s request was limited to the leaked unclassified Bybee memo, OPR

“examined inter alia the drafting of the unclassified Bybee memo, the classified Bybee memo, and
the'Yoo memo. Although it is riot common-especially in light of its limited resources—for OPR
to commence an investigation subsequent to the departure of a subject attorney, it is not without
precedent nor prohibited by any Department rule. By comparison, when an attorney departs
subsequent to the commencement of an investigation, OPR cannot close that investigation
without approval from the Office of the Deputy Attorney General. Factors weighed in

- déetermining whether to close such an investigation include the status of the investigation at the
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time of departure, how much ﬁme OPR has devoted to it, and whether the alleged conduct has
broader implications for the Departinent than merely meeting the goal of holding the departed
attorney accountable for his conduct. . .

On December 23, 2008, OPR provided then Attorney General Michael Mukasey a 191-
page draft report advising of its intent to release a redacted, unclassified version of the report to
the public on January 12, 2009. A memorandum from OPR to Mukasey invited a “sensitivity”
review, requesting response by January 2, 2009. Memorandum, OPR to Mukasey, December 23,
2008. OPR also requested a meeting with the Attorney General prior to the anticipated January
12, 2009 public release “to discuss any comments [he] may have concerning the report.” Id.

_ OPR advised Mukasey, “Consistent with our standard practice with regard to finalizing -
such reports, we are asking that the Department conduct a sensitivity review to determine
whether it believes anything in the unclassified version of the report cannot be released publicly.”
Id. OPR’s Policies and Procedures set forth the circumstances for public release of OPR findings
~ and provide that the decision whether to release OPR findings rests with the Attorney General

and Deputy Attorney General. See Office of Professional Responsibility Policies and Procedures
" Y12 available at hitp://www.usdoj.gov/opr/polandproc.htm. OPR’s procedures also provided,
“OPR’s findings in certain cases may be publicly disclosed. The Department may consider-
disclosing the final disposition, after all available administrative reviews have been
completed . ... . Id? .

There is some disagreement about whether OPR advised the subjects that they would
have an opportunity to review and comment on a draft-of the report prior to'its release. Because
the subjects have now had a chance to review and comment on both the second draft and the final
report, I need not resolve any difference in understanding between OPR and the subjects
regarding the representations that OPR made to the subjects. Inits final report, OPR represented,
“In order to best accomplish OPR’s mission, we allowed the subjects of the investigation to
review and comment on a draft of this report prior to its issuance.” OPR final report at 14,
However, on December 23, 2008, OPR advised Attorney General Mukasey in writing of its
intention to release the repoit to Congress and the public.on J anuary 12, 2009. OPR’s December
23, 2008 memorandum to Mukasey made no mention of review by the subjects, and the time

2 Beginning in 2007, OPR conducted a joint investigation into the removal of nine United
:States Attorneys and hiring practices of the former administration, and those reports were
publicly released prior to any review by the subjects. However, those investigations primarily
fell within the investigative purview of the Inspector General and were handled in a manner more
. consistent with statutory authorities of the Inspector General, which are inapplicable to OPR
acting solely on its own. See 5 U.S.C. App. 3. :
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frame for OPR’s intended release would have precluded any meaningful opportunity for such
review. Hence, it is apparent that absent the intervention of the Offiices of the Attorney General
and the Deputy Attorney General, OPR would not-have shared the draft with the subjects prior to
its release to Congress and the public.

In the meantime, Mukasey and then-Deputy Attorney General Mark Filip were
considering how to respond substantively to the draft report. I did not at that time review the
draft report nor did I provide any input into Mukasey and Filip’s assessment of it. On December
31, 2008, Mukasey and Filip and members of their staffs met with OPR attorneys to provide the
substantive comment that OPR invited. See Letter, Mukasey and Filip to OPR, Jan. 19, 2009
(Mukasey/Filip letter). I was not present at that meeting. Subsequent to that meeting, OPR
advised Mukasey and Filip: , :

[Gliven OPR’s need to review and consider the preliminary concerns [the

- Attorney General and Deputy Attorney General] expressed at the December 31
meeting, the further i issues raised in a January 7, 2009 OLC letter to [OPR] . .
and any comments provided after subjects of the report and their attorneys revxew
the Draft Report, the report will not be finalized before the end. of the current
Administration. o

Mukasey/Filip letter at 1. As a result of having been so advised, Mukasey and Filip
memorialized their concerns in a January 19, 2009 letter to OPR.

-The Mukascy/F ilip letter 1dent1ﬁed a number of “process concerns.” More specifically,
the letter observed .

We appreciate OPR’s effort to provide us with an opportunity to review and
comment on the Draft Report before the end of this Administration. Nevertheless,
the time proposed for our review was unrealistically and, with all respect,
unacceptably, short. This is pamcularly true given the length of the OPR
investigation, which has been ongoing for nearly four and a half years, the fact

- that [the Office of the Attorney General (OAG)] has been asking about progress
on the Draft Report since at least the early summer of 2008, and the length and
classification level of the Draft Report itself. More specifically, the Draft Report

is nearly 200 single-spaced pages long and is classified at the sensitive
compartmented information level, greatly comphcatmg the ability of anyone
including the Attorney General himself-to review it. Notwithstanding these
complications, the Draft Report was not provided to OAG or [the Office of the
Deputy Attorney General] until December 23, 2008, and you asked for comments
prior to January 12, 2009, the date you originally proposed to release the report to
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Congress and the public. Even if this period-did not include the Christmas and
New Year’s holidays, it would have been insufficient for us to conduct a thorough
review, given our other responsibilities within the Department and the additional
responsibilities attendant to trying to ensure a smooth transition to a new

. Administration. Our concerns with this rushed process were exacerbated by the
number of errors and other issues-discussed more fully below-that we identified in
the abbreviated review we were able to undertake. -

Mukasey/Filip letter at 2.

In addition to lodging these process concerns, Mukasey and Filip, while agreeing that the
subject memoranda contained errors, criticized the substance and conclusions of the draft report.
Primary among their criticisms was their “strong disagréement and surprise that the Draft Report
proceeds seemingly without any consideration of the context in which the OLC opinions weré
prepared and, equally important, the time available to prepare them.” Id. at 4. In addition to this ‘
-general observation, Mukasey and Filip set forth specific substantive criticisms of the particulars
of OPR’s draft report.- : ' ' -

After considering the comments of Mukasey and Filip as well as a response from OLC,
OPR issued its second draft report. In a departure from standard practice and without
explanation, OPR in its initial two drafts analyzed the conduct of the attornéys without
application of OPR’s own standard analytical framewoik. -See http://www.usdoj.gov/opr/

- framework.pdf. This departure was not insignificant. I have held my current position within the
Department for nearly seventeen years. During that time, I have reviewed almost every OPR
report of investigation. OPR developed its framework over a decade ago and to the best of my -
recollection has applied it virtually without exception since that time,}

In accordance with the understanding reached subsequent to disclosure of the first draft to

then Attorney General Mukasey, OPR provided its second draft to Yoo and Bybee, and invited
them to respond to the réport within sixty days. At that time, OPR was able to provide the-

-subjects the classified report and a redacted unclassified version of the report. Consistent with its -

*At the time OPR issued its second draft, the only exceptions of which I was aware were
the three reports that OPR and the Office of Inspector General issued regarding the removal of
United States Attorneys and the Department’s hiring practices during the previous
administration. As noted earlier, those reports primarily examined matters governed by federal
statutes and regulations within the investigative purview of the Inspector General. Those reports

did not examine whether the underlying conduct implicated applicable Rules of Professional

o B _
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usual practice, OPR also provided Yoo and Bybee the transcript of their ownqinterviews with-

OPR, but did not provide addmona] documents that OPR obtained or generated during the course
of its investigation. .

Yoo and Bybee timely submitted their responses to the report on May 4, 2009.% Yoo’s
and Bybee’s responses were harshly critical of the second draft and in particular strongly
criticized OPR’s failure to apply its analytical framework. For example, Yoo responded

[T]he conclusion in the Draﬁ Report that Professor Yoo “committed professional
misconduct” is reached in direct and outrageous violation of OPR’s own formal
Policies and Procedures setting forth the standards for reaching such a
determination. Those Policies and Procedures are explicit in stating that a

_ violation of bar rules is not enough to reach this conclusion; there must also exist -
scienter on the part of the attorneys involved. Yet OPR has reached its
conclusions without any regard at all to this requirement, not even lip service.

Yoo response to second draft at 8 (emphésis in 6riginal). Bybee likewise strongly criticized

OPR’s failure to reference its own framework, noting:

OPR is not supposed to make up new standards to govern particular cases.

- Instead, its mvcstlgauons have been guided by published policies designed to _
ensure that ethics inquiries do not threaten to impede the deliberative process, %'
impair the proper functioning of the Executive Branch, and expose public servants
to the'risk of partisan retribution. In this report, OPR nonetheless fails to cite or
apply the published standards of professional conduct as outlined in its July 2005
Analytical Framework and its July 2008 Policies and Procedures.

- Bybee response to second draft at 18.5 In addition to criticizing OPR’s fa:lure to apply its

analytical framework, Bybee and Yoo responded to each criticism that OPR lodged against the
pertinent memoranda.

On July 29, 2009, OPR issued its final report. There are substantial differences between

*Subsequent to the completion of the second draft and prior to the submission of the
responses, OPR’s leadership changed hands for reasons unrelated to this matter.

*The dates reflect the most recent revisions of the policies and the framework. However
those policies and the framework have exnsted in &ssentmlly the same format for a decade or

more. . :
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the first draft of the report, which OPR was prepired to publish in January 2009, and the final
report. For example, unlike in either of the earlier drafts, OPR referenced its analytical .

- framework in its final report. Anticipating this possibility, Yoo commented in his response to the
second draft: » . _

OPR may, of course, now seek to cobble together an after-the-fact finding -
of the requisite scienter in an effort to “fix” this gaping hole in its analysis. . . .

[S]uch a repair job will only highlight the fact that OPR reached its
conclusion without worrying much about whether that conclusion was justified by -
proper process and analysis. This reality is undérscored by the fact that OPR was . -

* apparently intent in January of this year on publicly releasing an earlier draft of

the report without even awaiting proper review. See Mukasey Letter at 3. OPR
goes to great lengths to criticize what it asserts was ends-driven legal reasoning in
the Bybee Memoranda, but dressing up OPR’s Draft Report with newly concocted
postmortem “findings” will but prove that OPR has itself engaged in exactly this °
alleged sin. : .

Yoo response to second draft at 9. It is true that OPR declined to apply the analytical framework,
or to explain its failure to do so, or to cite the existence of the framework in either of the first two
drafts or its December 23, 2008 cover memorandum to Mukasey. A reasonable explanation for -
those decisions would be that they are evidence that the facts of this case do not fit a traditional
misconduct analysis and do not demonstrate a violation of a known and unambiguous obligation.

- On the other hand, OPR has advised that it did not apply the analytical framework in its first two
drafts in an effort to facilitate public release of the report.

Application of the framework is not the only substantive change in the final report. A
couple of other examples highlight the extent to which OPR’s analysis continued to evolve. In
each of the first two drafts, OPR criticized Yoo and Bybee’s reference to medical benefits

. Statutes to help elucidate the meaning of the term “severe pain.”® OPR examined Yoo and
Bybee’s reliance on West Virginia University Hospitals, Inc. v. Casey, 499 U.S, 83, 100 (1991)
as justification for their examination.of whether and how Congress had used the term “severe
pain” in statutes wholly unrelated to the torture statute. OPR observed, “[TJhe sole authority
cited in the Bybee Memo-the Casey case—for turning to the medical benefits statutes was
premised upon the in pari materia doctrine.” Id. at 141. OPR concluded, “We know of no

authority, and the Bybee Memo cited none, in support of the proposition that identical words or

. $The torture statute actually contains the phrase “severe physical or mental pain or
suffering.” 18 U.S.C. §2340. The medical benefits statute is discussed in a section of the memo
‘captioned, “Severe Pain or Suffering.” Unclassified Bybee memo at 5-6.
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phrases in two unrelated statutw are relevant in mterpretmg an ambxguous term.” OPR second
draft at 140. L

In their responses to the second draft, Yoo and Bybee commented on these conclusions.

' Yéo argued first that Casey itself was an example of comparing words in unrelated statutes to

divine meaning in a particular statute. Yoo response to second draft at 25. Second, Yoo and
Bybee noted that OPR criticized them for failing to cite J. Sutherland, Statutory Construction §
5201 (3d F. Horack ed. 1943), a source cited by the Court in Casey. They pointed out, however,
that a different section of Sutherland (and numerous cited cases) makes clear that consideration
of similar language in unrelated statutes is a permissible form of statutory construction. Yoo
response to second draft at 26-27; Bybee response to second draft at 39-40. In its final report,
OPR withdrew its observation that the Casey case “was premised upon the i pari materia
doctrine.” See OPR final report at 181. And, in direct opposition to its second draft, OPR’s final
report stated, “Interpreting ambiguous statutory language by analogy to unrelated but similar
legislation is a recognized technique of statutory construction.” Id. at 182. Nonetheless, OPR -
persisted in criticizing a different aspect of Yoo and Bybee’s references to the medical benefits
statutes .

The fact that the medical benefits statutes were neither related, similar, nor
analogous to the torture statute, coupled with the fact that they did not in fact”
, deﬁne, explain or interpret the meaning of “severe pain,” undermined their utility
“+in interpreting the torture statute and led us to conclude that the Bybee Memo’s “
reliance on those statutes was unreasonable..

OPR final report at 184,

: Another example of a shift in OPR’s reasoning occurred in its analysis of the Bybee :
memo’s discussion of the necessity defense. OPR has challenged the strength of the Bybee
‘memo’s assertion that the necessity defense might be available to an individual accused of )
violating the torture statute. In its first two drafts, OPR criticized the Bybee memo for failing to

* consider whether the United States Sentencing Guidelines (U.S.8.G.) provision dealing with

necessity as a possible basis for a reduced sentence might have constituted a Congressional
“determination of values” regarding the extent to which the common law defense of necessity
would be available to defendants charged with violations of federal criminal statutes. OPR first
draft at 166; OPR second draft at 174-75. Part K of the United States Sentencing Guidelines
includes provisions related to departures from applicable guideline ranges. Section 5K2.11
includes a policy statement stating; “Sometimes, a defendant miay commit a crime in ofder to
avoid a pérceived greater harm. In such instances, a reduced sentence may be appropriate,
provided that the circumstances significantly diminish society’s interest in punishing the conduct,
for example, in the case of a mercy killing.” Regarding this provision, OPR observed:
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* While it can be argued that the guidelines do not constitute a legislative
determination with respect to the entire body of federal criminal law, much of
which predates Congress’s creation of the United States Sentencing Commission
in 1984 or the implementation of the Sentencing Guidelines in 1987, 2 thorough
discussion of the necessity defense would have considered the relevance of -
U.S.8.G. § 5K2.11. If, as the Bybee Memo contended, Congress was aware of the
Model Penal Code’s definition of the necessity defense when it enacted the torture
statute, thereby making a “determination of values” that the defense was available, -
Bybee Memo at 41, n. 23, it is equally reasonable to conclude that lawmakers
were aware of the Sentencing Guidelines and intended that the defense’s factors

- should be addressed at sentencing, rather than as a defense to, criminal liability.

OPR first draft at 166; OPR second draft at 175. Section 5K2.11 was enacted in 1987, and OPR
did not cite a case that bad considered the poss1b1hty that Section 5K2.11 abrogated the necessity
defense. Bybee observed:

T}t is simply ridiculous to assert that the Guidelines—created by the Sentencing
Commission—constitute a legislative determination with respect to the entire
“body of federal criminal law. 'And OPR’s support for this particular criticism
comes from one state court decision issued in 1966, nearly twenty years before the
- Sentencing Gmdehnes were adopted.

.Bybee response to second draft at 76 (emphasis in ongmal) A search of cases decided since
1987 reveals literally hundreds of cases addressing the necessity defense but none that suggest
that the defense was abrogated by the guidelines. In OPR’s final report, the analysis of the Bybee
memo’s treatment of the necessity defense contains no reference to the Sentencing Guidelines.

On the face of things, it may seem unfair to comiment upon changes to the OPR report
that resulted from its considering subjects’ responses that I recommended that they solicit and
review. However, as more fully set forth below, these changes are relevant to my evaluation of a
.. final analysis that purports to have found a violation of a known and unambiguous‘obligation or .~
 standard-a different standard than the one OPR apphed in its first two drafts. ‘

. OPR’s findings

In its final analysis, OPR found that John Yoo intentionally violated his “duty to exercise
independent legal judgment and render thorough, objective, and candid legal advice” with respect
to five documents: the unclassified Bybee memo; the classified Bybee memo, the Yoo memo, a
July 13, 2009 letter from John Yoo to Acting CIA General Counsel John Rizzo, and a letter from
Yoo to then White House Counsel Alberto Gonzales, dated August 1, 2002. OPR final report at
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11,251-54. OPR also found that Bybee recklessly disregarded that same duty by agreeing to sign
and issue the unclassified Bybee memo and the classified Bybee memo. Id. at 11, 255-57.

A. -OPR’s analytical framework and OPR’s failure to properly ldentlfy an
applicable known, unambiguous standard

OPR’s analytical framework establishes as a starting point that “OPR finds professional
misconduct when an attorney intentionally violates or acts in reckless disregard of a known,
unambiguous obligation imposed by law, rule of professional conduct, or Department regulation
or policy.” Id. at 18. OPR makes its determinations based on the preponderance of evidence
even though most state bar disciplinary authorities, including the District of Columbia, apply the
more stringent clear and convincing evidence standard. See OPR final report at 13 n.13 and D.C.

"Court of Appeals Board of Professional Responsibility Rule 11.5. Pennsylvania applies a hybrid
standard. See Office of Disciplinary Counsel v. Duffield, 537 Pa. 484, 494 (1994) (“Evidence is
sufficient to prove unprofessional conduct if a preponderance of the evidence establishes the
conduct and the proof of such conduct is clear and satisfactory.”)

OPR investigations can result i qn two types of misconduct findings. OPR finds intentional
misconduct when an “attorney (1) engages in conduct with the purpose of obtaining a result that
the obligation or standard unambiguously prohibits; or (2) engages in conduct knowing its
natural and probable consequence, and that consequence is a result that the obligation or standard
unambxguously prohibits.” Id. OPR finds reckless misconduct when:

(1) the attorney knows or should know, based on his or her experience and the
unambiguous nature of the obligation or standard, of an obligation or standard; (2)
+ the attorney knows or should know, based on his-or her experience and the
unambiguous applicability of the obligation or standard, that the attorney’s
conduct involves a substantial likelihood that he or she will violate, or cause a
. violation of, the obligation or standard; and (3) the attorney nonetheless engages
in the conduct, which is objectively unreasonable under all the circumstances.
~ Thus, an attorney’s disregard of an obligation is reckless when it represents a.
- gross deviation from the standard of conduct that an obj ectively reasonable
attorney would observe in the same situation.

Id. at 18-19.
Thus, in addition to requmng identification of a known, unambiguous obligation, a

- finding of professional misconduct also requires that the obligation unambiguously apply. Based
on this standard, a review of OPR ﬁndmgs begins with an assessment of whether OPR has
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identified a known, unambiguous obligation that applied to Yoo and Bybee’s issuance of the
pertinent memoranda. In its final report, OPR’s misconduct findings do not identify a violation -
of a specific bar rule. Rather, OPR gleaned the “duty to exercise independent legal judgment and
render thorough, objective, and candid legal advice” from several sources including D.C. Rule of
Professional Conduct (DCRPC or DC Rule) 2.1, DCRPC 1.1, an OLC Best Practices Memo.
issued on May 16, 2005, and a document entitled “Principles to Guide the Office of Legal .
Counsel” (Guiding Principles), which a number of former OLC attorneys endorsed in December
2004. Id. at 21-24. In addition to gleaning its applied standard from the listed sources, OPR also
declared:

Moreover, we looked at the circumstances surrounding these particular requests
for legal advice, to assess whether the requirements of the applicable professional
rules and Department regulations were met. In doing so, we began with the
premise that “the right to be free from official torture is fundamental and
universal, a right deserving of the highest status under international law, a iorm of
Jus cogens.” Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 717 (9th
Cir.), cert. denied, 507 U.S.-1017 (1993). See also, e.g., Filartiga v. Pena-Irala,
. 630F.2d 876, 884 (2d Cir. 1980). We thus determined that Department attorneys
*considering the possible abrogation or derogation of a jus cogens norm such as the
prohibition against torture must be held to the highest standards of professional
conduct. ' .
Id. at 24-25 (footnote omitted). The confluence of OPR’s determination that the above-
referenced sources imposed a duty to provide-analysis that was thorough, candid, and objective,
and its observations about the jus cogens norm led OPR to hold Yoo and Bybee to the highest
standard of thoroughness, candor and objectivity in its analysis of the subject memoranda. OPR
- may well have defined the standard to which the Department may decide (or perhaps even has

Yoo contends that OPR erred in its determination that DCRPC 2.1 governed his conduct
because he is and was only a member of the Pennsylvania bar and because choice of law analysis -
dictates that OPR should have applied the Pennsylvania Rules of Professional Conduct (PRPC)
to analyze his conduct. This choice of law question is more than academic because at the time,
DCRPC 2.1 provided, “In representing a client, a lawyer shall exercise independent professional
Jjudgment and render candid advice,” whereas PRPC 2.1 provided, “In representing a client, a -
lawyer should exercise independent professional judgment and render candid-advice.” Because I
do not adopt OPR’s findings for different reasons, I need not resolve this legal question.

*Memorandum for Attorneys of the Office Re: Best Practices for OLC Opinions, authored -
by Steven G. Bradbury, Principal Deputy Assistant Attorney General, May 16, 2005.
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decided) to hold OLC attorneys who author- opmxons about important matters, but the pertinent
question is whether this standard is properly applied to determine whether OLC attomeys A
complied with the standards imposed on them by Rules of Professional Conduct. IfOPR has -
failed to identify properly a “known, unambiguous obligation imposed by law, rule of

_ professional conduct, or Department regulation-or policy,” or has failed to establish that the

obligation unamblguously apphad to the attorneys” conduct, then its misconduct analysis fails on
that basis. _

As with other issues noted above, OPR’s description of the standard applicable to OLC
attorneys providing opinions on important matters evolved from first draft to final report. In the
first two drafts OPR concluded, without application of the analytical framework, that Yoo and
Bybee violated DCRPC 1.1 (competence) and 2.1 (advisor). OPR first draft at 8; OPR second
draft at 9. In its final report, OPR referenced both rules, but it is not clear that it found a
violation of either.

OPR described its conclusions in the second draft by stating:

Based on the results of our investigation, we concluded that former AAG Jay S.
Bybee and former Deputy AAG John Yoo failed to meet their responsibilities
under D.C. Rule of Professional Conduct 1.1 to provide competent representatlon
to their client, the United States, and failed to fulfill their duty to exercise
independent legal judgment and.to render candid legal advice, pursuant to D.C.
Rule of Professional Conduct 2.1.

OPR second draft at 9. Thus in the drafts, OPR found professional misconduct without any
discussion of whether the applicable standards were known and unambiguous or any analysis of
" whether the alleged violations were knowing or reckless. In other.words, the misconduct
findings in the drafts were not tethered to OPR’s analytical framework.

In the final report, however, OPR concluded:

Based on the results of our investigation, we concluded that former Deputy
.AAG John Yoo committed intentional professional misconduct when he violated
~ his duty to exercise independent legal judgment and render thorough, objective,
.- and candid legal advice.
We concluded that former AAG Jay Bybee committed professxonal
misconduct when he acted in reckless disregard of his duty to exercise
independent legal judgment and render thorough, objective, and candid legal

-.advxce
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OPR finial report at 11. While OPR did insert its analytical framework into its final analysis, its
findings of professional misconduct do not specify the rule or rules of professional conduct that

. were violated.

With respect to Rule 2.1 itself, OPR’s description of what was required by that rule
likewise changed from the drafis to the final report. In the drafts, OPR described its Rule 2.1

analysis as follows:

Although a number of courts have found attorneys to have violated Rule 2.1, the
.reported decisions and professional literature provided little guidance for
application of the standard in this context. We therefore approached our Rule 2.1

. analysis by considering, as a threshold matter, whether there was evidence that the
client desired a particular result or outcome, and whether the attorney was aware
of the desired result. If so, we looked for the following acts or omissions by the
attorney, all of which we considered evidence that the attorney failed to meet the
obligations of Rule 2.1: '

1.

4.

5.

Exaggerating or misstating the significance of authority that supported the
desired result; :

Ignorin'g adverse authority or failing to discuss it accurately and fairly;

Using convoluted and counterintuitive arguments to support the desired result,
while ignering more straightforward and reasonable arguments contrary to the
desired result; :

Adopting inconsistent reasoning or arguments to favor the desired result;

Advancing frivolous or érroneous arguments to support the desired result.

" OPR first draft at 126-27; OPR second draft at 13435,

In response to the second draft, Bybee complained that after observing that the case law
. and professional literature provided little guidance regarding Rule 2.1, “OPR accordingly deems
it appropriate to make up its own standard without including a single- citation to any source,
primary or secondary.” Bybee response to second draft at 31. Both subjects objected to OPR’s
consideration of the “threshold matter” of whether the attorneys were aware of the result that the
client wanted. Both Yoo and Bybee reasoned that lawyers almost always know which answer to
a legal question is consistent with the wishes of the client. Yoo response to second draft at 15-
16; Bybee response to second draft at 5-6 (citing Levin declaration 98 and Guiding Principles at

14




- 5).? The Guiding Principles provision that Bybee cited provides, “Although OLC’s legal o
determinations should not seek simply to legitimate the policy preferences of the administration
of which it.is a part, OLC must take account of the administration’s goals and assist in their .
accomplishment within the law.” Guiding Principles at 5 (emphasis added). Former OLC Acting
AAG Dan Levin told OPR the same thing in an interview conducted prior to OPR’s completion .
of the first draft. OPR asked Levin, “Is it implicit in a situation like this that you're trying to
accommodate the client?” Levin at 62, He responded, “Well, I think you’re always trying to find
a legal way for them to do what they want to do.” Id. Another one of those Guiding Principles
provides: C -

OLC’s legal analyses, and its processes for reaching legal determinations, should
not simply mirror those of the federal courts, but should also reflect the
institutional traditions and competericies of the executive branch as well as the
views of the President who currently holds office. S '

Guiding Principles at 3 (emphasis added). In the final report, OPR (correctly, I believe) ho

- longer characterized the attorney’s knowledge of the client’s desired result as a threshold matter
under its Rule 2.1 analysis. The section of the OPR final report corresponding to the draft
section quoted above reads: o ' '

Although some courts have found attorneys to have i{iolate,d Rule 2.1, the .
- repotted decisions and professional literature provided little guidance for o
application of the standard in this context. Accordingly, in addition to the rules
" and comments set forth immediately above, we looked to the OLC’s own Best
" Practices Memo, as well as the OLC Guiding Principles Memo, for guidance.

OPR final report at 22. Thus, not only did OPR abandon the threshold matter of the attorneys’
awareness of the client’s desired result, but it also abandoned the five factors that it had used to
evaluate whether Yoo and Bybee had met their Rule 2.1 obligation. In their place, OPR added
consideration of the Best Practices Memo'® and the Guiding Principles. The consideration of
these documents raises several concerns. First and foremost, neither of them existed at the time

*OPR’s first two drafts did not cite the Guiding Principles. Bybee’s response cited them
to refute OPR’s criticism regarding Yoo and Bybee’s awareness of the result desired by the
client. Thereafter, OPR cited the Guiding Principles as support for the standard articulated in its
third and final report. : '

YOPR had also referenced the Best Practices Memo in its earlier drafts to elucidate the
obligations under Rule 2.1.
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Yoo and Bybee worked at OLC. Second, OPR’s analysis relied on a memo setting forth best

practices to divine minimally acceptable professional obligations. Third, OPR made no reference

to the Guiding Principles in either of its first two drafis even though they pre-dated OPR’s drafts.
Bybee himself cited the Guiding Principles in his response to the second draft to refute the notion
that an attorney’s knowledge of his client’s desired outcome suggests something sinister. See
Bybee response to second draft at 5. Then, OPR relied in part on those prmclples to assist in
defining minimally acceptable professnonal obligations.

OPR acknowledged that the Best Practices Memo and the Guiding Principles did not
exist when Yoo and Bybee issued the interrogation memoranda. Nonetheless, OPR justified its
ex post facto application of the Best Practices Memo to Yoo and Bybee’s conduct on the ground
that Bradbury told OPR that he wrote the Best Practices to ““reaffirm traditional practices in
order to address some of the shortcomings of the past.”” OPR final report at 15 n.16. Further,
OPR asserted that the Guiding Pnncxples reflected that “OLC attorneys from prior

administrations share Bradbury’s view of the mission and role of the OLC.” Id. at 16. However,

former OLC attorneys whom OPR interviewed provided information that questions the.
appropriateness of applying these broad, generally applicable principles to determine whether
" Yoo and Bybee’s work on these matters constituted professional misconduct.

OPR was encouraged both before and after the issuance of the first draﬁ to consider the
conduct of Yoo and Bybee in'light of the circumstances that then existed. The unclassified and
classified Bybee memos were issued on August 1, 2002, less then a year after September 11,
2001. While this circumstance in and of itself suggests that Yoo and Bybee acted at a time when
the terrorist threat was quite palpable, OPR was also made aware of specific information
indicating that American lives were particularly at risk at that time. OPR’s first two drafis did
not mention these circumstances. Mukasey and Filip remarked on this issue in their January 19,
2009 letter. They wrote:

We respectﬁllly but strongly believe that any review of the Bybee and Yoo OLC

- opinions for professional competence must be informed by this context. It is one
thing for people, including us personally, to evaluate in a period of relative calm
whether the analysis in the OLC opinions is more sound than subsequent analyses
(and criticisms) offered by OLC or other legal commentators. It is quite another
to be asked to address such matters alone, and to begin writing without the benefit

. of extensive subsequent review and commentary, for an Executive Branch and

Nation trying to formulate a plan to ensure that the September 11 attacks would
not be repeated.

Mukasey/Filip letter at 5. In its second draft, OPR again declined to address the i impact of the
- circumstances outlined by Mukasey and Filip. Rather, OPR addressed this concern merely in
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terms of time pressure and dismissed it on the ground that “none of the attorneys involved in the
writing process asserted that they did not have sufficient time to complete the memoranda or that
time pressures affected the quality of their work.” OPR second draft at 179 n.167. OPR also
noted that “after the issuance of the Bybee Memos, the OLC had approximately six additional
months to produce the Yoo Memo, which incorporated the Bybee Memo nearly verbatim.” Id.

I generally agree with OPR’s decision to rely on Yoo’s and others’ refusal to suggest that
their work product was negatively impacted by time pressures. However, the broader question
- that Mukasey and Filip raised relates to the strict application of standards like those articulated in,
the Best Practices Memo and Gmdmg Principles to these circumstances. In other words, given
the small group of individuals authorized to have access to these memoranda, the very limited
(non-public) audience for which the memos were intended, and the pressing national security
concerns, was it appropriate to criticize Yoo and Bybee’s failure to point out, for example, that
four of seventeen judges on the European Court of Human Rights dissented from the majority’s
decision that certain interrogation methods were not torture? See OPR final report at 192
(addressing the unclassified Bybee memo’s treatment of Ireland v. Umted Kzngdom, 25 Eur. Ct.
HR. (ser A)(1978)).

 Furthermore, information in the record from other former OLC attorneys raises doubts
about the appropriateness of applying generally applicable principles or best practlces to the
circumstances of this matter. Bradbury told OPR: :

I will say, although U know your focus is on these classified opinions, I don’t think
it’s quite—it shouldnt be understood that everything in here is a rigid requirenient
that must be followed in every case because there will always be circumstances
where you are addressing a very sensitive classified prograni, and access to the
program on a need-to-know basis is necessarily very restricted, and we’re put
under certain limitations. :

Bradbury Pt. at 5-6. i,

. . Former OLC A331stant Attomey Genetal Jack Goldsmith, who succeeded Bybee, made

the decision to withdraw the Yoo memo. OPR interviewed Goldsmith during the course of its
investigation and asked Goldsmith to define the standard that he thought should be applied to the
interrogation memoranda. The exchange was lengthy, but instructive:

_ "Bradbury s OPR interview occurred in three sessions on September 27, 2007 (Part D,
January 10, 2008 (Part II) and January 15, 2008 (Part III).
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. ?o

One of the things I’m trying to figure out, we’re trying to deal with is sort
of, what is an OLC opinion and what is it supposed to be. . . . [W]hat is the
role of OLC and was there a line that was crossed here in that regard{?]
That’s a very difficult question for me to answer. I taught a course on this
last term, called “Lawyering for the President.” I can tell you this, that -
there is without getting into whether John crossed the line, there is debate
about what the proper role of OLC is. There’s debate among former heads .
of the office and academics and people about what exactly, what
interpretive stance OLC should take. So, there are multiple questions.

. To what extent should OLC be trying fo give neutral, independent

. court-like advice, or should OLC be more like giving an attorney’s advice

to a client about what you can get away with and what you are allowed to

* do and what your risks are, something in between. What are the sources of

interpretation? Is OLC bound by Supreme Court decisions? Is OLC—can
the Executive Branch take an independent role in interpreting the
Constitution and the statutes? You know, when and why and under what
circumstances? -

Does it matter whether the opinion is classified or not? Does it
matter whether there can be open debate on it? Does it matter whether it’s
published?

. These are all questions for which, you know, one day I’m going to

- write a book and they’re difficult questions. So, I'll just say that as a
- general matter, point one.
‘That’s fair enough. '

But, as a general matter, I think, with all those caveats and I want those

- caveats on the record, in a general matter we’re supposed to be-I think the

answer is that it is clear that OLC is supposed to serve some independent

role within the Executive Branch to try to provide independent advice.
Now, no head of the office had ever done that fully, and I can give

you a lot of examples. And there are many times in the history of not just

_ OLC but Attorney Generals [sic] giving opinions to the President in the

history of the country where Attorney Generals [sic] gave advice which
was, you know, more of, here’s an argument to cover what you’ve done,
rather than my best independent view on the merits.

Pll give you an example that may seem academic. When Lincoln
suspended the writ of habeas corpus it was very controversial. -His

" arguments were fairly weak. He told Congress that he thought he had the

power to do it and he said, my Attoney General will be providing you an
opinion within weeks. And Attorney General Bates provided an opinion
and it was pathetically. weak.
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Justice Jackson, when he was the Attorney General, for the
destroyers for bases deal, wrote what many view in retrospect as, in terms
of interpreting the statutes concerning neutrality and the international law

. of neutrality and whether the destroyer for bases deal violated those, wrote
what many people after the fact said was an extremely weak unconvincing
opinion. ' S : -

So, I can give you lots of examples like that from different
Administrations. N . ' ‘

I can also give you examples through different Administrations of
heads of the office and AGs saying no, you can’t do that. I think it’s
extremely difficult to say in the abstract, and this may seem like a cop-out,
but when you combine all this with, you know, the threat reports that were
being done and everything, I don’t know whether anyone crossed the line.

I certainly couldn’t say that myself. Idon’t even know what the standard
is. : ~ :

But, you know, [ guess I would say to you that the difference here—
this is my fault. The difference here from Bates’ opinion or Justice .
Jackson’s, both of them very bad opinions, the difference is that you had
~ someone in the office say no, those were wrong. S0, you’ve got opinions
. where [ say these are in some respects erroneous.
. . Justice Jackson didn’t have that problem, and his opinion was
terrible. And Bates® Wis terrible. And I guess in my preaching moments
“would say whatever standard you bring to bear here, it should apply to
Justice Jackson and Attorney General Bates as well. I’m serious. :
My only point is I don’t know what the standard is. And, again,
.’m not trying to tell you how to do your job, but I don’t know what the
criteria are for whether it crossed the line. :

Goldsmith at 63-66. After at least one news report indicated that OPR had found Yoo and Bybee
to have engaged in misconduct, Goldsmith sent me an unsolicited memorandum regarding the
matter, which [ forwarded to OPR prior to issuance of its final report. In his memorandum,
Goldsmith acknowledged that he had not seen the draft report, but he reiterated the point he made
in his interview with OPR." After discussing among other things the historical examples
mentioned in his interview, Goldsmith wrote: ' '

I mention these historical examples in order to suggest that OPR should exercise
great caution when assessing the professional responsibility of executive branch
lawyers who act in time of national security crisis. Any standard that would have
landed Robert Jackson in trouble cannot be the right standard. It is especially

inappropriate, I believe, for OPR to infer misconduct or bad faith from legal
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errors, even clear legal errors, committed in this context. OPR is not looking at
the OLC opinions with the same time constraints as the lawyers who wrote the
opinions; instead, OPR has taken nearly five years and still has not rendered
judgment. The OLC lawyers did not have this luxury. Perhaps more important,
OPR is looking at the OLC opinions not in the context of threat and danger in
which they were written, but rather in what former Deputy Attorney General
James Comey once described as “the perfect, and brutally unfair, vision of
hindsight.” : : ) ‘

Goldsmith memo to Margolis, June 5, 2009, at 4 (footnotes omitted).

Pat Philbin, who was a Deputy Assistant Attorney General at OLC when the Bybee
memoranda were issued, described for OPR the “context of threat and danger.” He told OPR:

And to use sort of a technical term, everyone was
freaked out about it; because they thought we really were going to suffer a
- significant attack. . ' , '
And it was in the context of that and a relatively recent
articular individual

ture of a

that the sort of great urgency for this issue arose.

* Philbin at 9-10. In describing his understanding at the time about what the administration wanted
from OLC in regards to the opinion on the interrogation techniques, Philbin advised:

I think generally there was a sense that this is urgent because of the
and urgent because a lot of people are going to die if we
- don’tprevent this attack. And so I think not just for this, but generally in the war
on terrorism the view was, you know, call it straight down the middle, but don’t
“be building in a buffer of well, we’d rather not actually go to sort of the black
letter of where it limits the law, or we’d rather Just stay further away.

Id. at'15-16. - Again, OPR considered whether Yoo and Bybee had met the highest standard of
thoroughness, candor and objectivity, but when it questioned Philbin about whether OLC should
bring the opposing points of view. to the Attorney General’s attention, Philbin responded. that if
he was aware that there might be significant disagreement with an answer to a legal question
posed to OLC, he would want to inform the Attorney General of that although he did not think he
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would put that in an opinion. Id. at26-28.

Adam Ciongoli was Counselor to Attorney General Ashcroft and the lawyer in the Office
of the Attorney General who had oversight responsibilities for OLC. In that capacity, he
reviewed the unclassified Bybee memo prior to Bybee’s signing it. Ciongoli told OPR that he
thought the unclassified Bybee memo “could have been written differently if people had known
that it-was going to become a public document. . . . It is not the kind of opinion you want leaked
because it is not written for sound bitesoras a scholarly article.” Ciongoli at 38.

 In its final report, in a single paragraph, OPR addressed the threat context issue raxsed by
Goldsmith during his interview and by Mukasey and Flhp in their letter io OPR and described by
Philbin in his interview. OPR concluded . .

[S]xtuatlons of great stress, danger, and fear do not relieve Department attorneys
of their duty to provide thorough, objective, and candid legal advice, even if that
advice is not what the client wants to hear. Accordingly, we concluded that the
extraordinary circumstances that surrounded the drafting of the Bybee and Yoo
Memos did not excuse or justify the lack of thoroughness, objectivity, and candor
reflected in those documents.

OPR final report at 254. People of substantial intellect and integrity advocated that OPR’s
“review of the Bybee and Yoo OLC opinions for professiotidl competence must be informed by
this context,” Mukasey/Filip letter at 5, and that OPR “exercise great caution when assessing the
professional responsibility of executive branch lawyers who act in time of national security
crisis.” Goldsmith memo at 4. Yet OPR dismissed this issue in a paragraph with no discussion
of those positions, no attempt to address those historic events that challenge their conclusion
including the Jackson and Bates examples to which Goldsmith directed them, and no mention
that Philbin had explained the belief at the time that “people are going to die if we don’t prevent
this attack.” Philbin at 15. Yet in this context, OPR found Yoo and Bybee to have engaged in
misconduct not because they were wrong, but because they-were not thorough.. See OPR final
‘report at 160 (“We did not attempt to determine and did not base our ﬁndmgs on whether the
Bybee and Yoo Memos arrived ata correct result.”).

: Furthermore, there are other Rules of Professional Conduct that are relevant to the
standard to be applied in this case. DCRPC '1.2 addresses the scope of an attorney’s

- representation, and provides, “A lawyer shall abide by a client’s decisions concerning the
objectives of the representation . . . .” DCRPC 1.2(a). The Rule sets forth two pertinent
exceptions to this general statement. First, the Rule provides that “A government lawyer’s
authority and control over decisions concerning the representatlon may, by statute ofr] regulation,
be expanded beyond the limits unposed by paragraph] (a) .” The general functions of the
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Office of Legal Counsel are described in 28 C.F.R. §0.25, and that regulation does not appear to
re-allocate the authority or control over decisions concerning OLC’s representation of the United
States. The regulation, among other things, provides that OLC assists the Attorney General in his
role as legal advisor to the President and the Cabinet and permits OLC to issue both formal and
informal opinjons. Rule 1.2 and Section 0.25 support the Guiding Principles’ assertion that
“OLC’s legal analyses, and its processes for reaching legal determinations, should not simply
mirror those of the federal courts, but should also reflect the institutional traditions and
competencies of the executive branch as well as the views of the President who currently holds
office.” Guiding Principles at 3.

DCRPC 1.2(e) provides:

A lawyer shall not counsel a client to engage, or assist a client, in conductthat the
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal
consequences of any proposed course of conduct with a client and may counsel or
assist a client to make a good-faith effort to determine the vahdxty, scope,
meaning, or application of the law.

The commentary to this rule provid_es‘further guidance:

A lawyer is required to provide an honest opinion about the actual consequenoes
that appear likely to result from a client’s conduct. The fact that a clientuses
advice in a course of action that is criminal or fraudulent does not, of itself, make
a lawyer a party to the course of action. However, a lawyer may not knowingly
assist a client in criminal or fraudulent conduct. There is a critical distinction
between presenting an analysis of legal aspects of questionable conduct and
recommendmg the means by which a crime or fraud might be committed with
impunity.

- DCRPC 1.2 cmt. 6. This rule arguably applies precisely to the task that OLC undertook.
Furthermore, the DC Rules provide, “In interpreting these Rules, the specific shall control the
general in the sense that any rule that specifically addresses conduct shall control the disposition
and outcome of matters and the outcome of such matters shall not turn upon the application of a
more general rule that arguably also applies to the conduct in question.” DCRPC, Scope 5.
Rule 1.2(e) provides more specific guidance to Yoo and Bybee’s task than the more general Rule
2.1. Rule 1.2(¢) requires good faith and prohibits a lawyer from counseling the client to engage
. inconduct that the lawyer knows to be illegal. The DC Rules define “knowledge” as actual
knowledge, although it can be inferred from circumstances. DCPRC, Terminology §6. This rule
can be reconciled with Rule 2.1 only if Rule 2.1°s obligation of candor and exercise of
independent professional _]udgment prohlblt a lawyer from prov1dmg advice to the client that the
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lawyer knows to be wrong or that is issued in bad faith.

DCRPC 1.4 addresses communications between the lawyer and the client. It provides,
“A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make
informed decisions regarding the representation.” DCRPC 1.4(b). The commentary provides,
“The lawyer must be particularly careful to ensure that decisions of the client are made only after
the client has been informed of all relevant considerations,” and “The guiding principle is that the
lawyer should fulfill reasonable client expectations for mformat;op consistent with (1) the duty to
act in the client’s best interests, and (2) the client’s overall requirements and objectives as to the
character of the representation.” Id. cmt. 2 and 3. This rule seems particularly relevant since
OPR criticized, i in some instances, Yoo and Bybee’s failure in the memos to consider and refute
countervailing arguments. Rule 1.1 provides that legal representation requires that degree of
thoroughness reasonably necessary for the representation. Arguably, then Rule 1.1 requires that
Yoo and Bybee consider countervailing arguments but not necessarily that they communicate
each of those countervailing arguments to the client, much less that they do so in a written
opinion. Rule 2.1 requires candor and exercise of independent professional judgment, but it is _
not at all clear that Rule 2.1 requires communication of every cons1dercd and rejected argument
to the client as part of the giving of advice. :

OPR did not explicitly consider the implications of Rules 1.2 or1.4 when fashioning its
standard. Further, as Yoo and Bybee observed in their responses, OPR did not rely on any cases
from the District of Columbia to suppoft its standard.”? In his response, Yoo cited In re Stanton,
470 A.2d 281 (D.C. 1983). In that case, a bar hearing committee had found that an attomey

intentionally failed to pursue his client’s lawful objectives because after the client rejected his
advice that she not plead guilty to pending charges, he refused to assist heér in the plea. On
review, the Board on Professional Responsibility adopted the finding of misconduct but took

- pains to reject the suggestion of the hearing committee that the correctness of the attorney’s
advice to the client tegardmg the plea was at all relevant. In so doing, the Board wrote:

[W]e can hardly conceive of a good faith opinion of a lawyer concerning a legal
matter which would be “so far fetched as to justify a finding of ‘neglect’ or of
“intentionally’ failing to pursue a client’s objectlve »
A lawyer is duty-bound to exercise his best professional Judgment on
behalf of his client. Only where total inattention or incompetence is made out on
the part of the lawyer in reaching the decision should we ever be in the business of -

"20OPR cited In re Ford, 797 A2d 1231 (D.C. 2002) observmg that Rule 1.1 requires
proof of a serious deficiency. OPR final report at 23 n.25. It does not appear that OPR’s
analytical standard incorporated this holding, however.
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assessing the correctness of the lawyer’s advice to his client.

Id. at 287. This assertion occurred in a different context than OPR considered and addresses the
predecessor to Rule 1.3, which prohibits an intentional failure to pursue the client’s objectives.
Nonetheless, OPR seemed in one respect to have adhered to the Stanton approach when it said,
“We did not attempt to determine and did not base our findings on whether the Bybee and Yoo
Memos arrived at a correct result.” OPR final report at 160. However, OPR later concluded,
“[T]he Bybee Memo’s conclusion that the torture statute ‘does not apply to the President’s
detention and interrogation of enemy combatants pursuant to his Commander-in-Chief authority’
was wrong and most certainly did not constitute thorough, objective, and candid legal advice.”
OPR final report at 201.

OPR asserted that reported decisions and professional literature provided little guidance
regarding the application of Rule 2.1. Although the opinions of the District of Columbia courts
are not instructive and the District of Columbia Court of Appeals has apparently never found a
violation of Rule 2.1, examination of cases from other jurisdictions is useful. Those cases reveal
two general trends regarding Rule 2.1. First, violations of Rule 2.1 generally are accompanied by
violations of other bar rules. Second, those cases almost uniformly involve lawyers whose
ihdependence is compromised by their own interest or by an inappropriate (often sexual)
relationship with the client. See e.g. In re Coffey’s Case, 880 A.2d 403 (N.H. 2008) (Attorney

* who charged excessive fee to client and:then caused her to transfer property to satisfy the fee

even though she lacked the mental capatity to make an informed decision found to have violated
Rule 1.7 (conflicts) and Rule 2.1); State ex rel. Oklahoma Bar Ass’n v. Groshon, 82 P.3d 99
(Okla. 2003) (Attorney who made inappropriate sexual advances to client found to have violated
Rules 1.1, 1.7, 1.8, 2.1, and 8.4); In re Harper, 571 S.E.2d 292 (S.C. 2002) (Attorney whose
client invested in development in' which attorney had interest failed to advise client about
financial troubles, including bankruptcy filing, of a creditor to whom she had loaned money and
was found to have violated Rules 1.1, 1.2,1.3, 1.4, 1.7, 1.8, 2.1, and 8.4.); In re Courtney, 538
S.E.2d 652 (S.C. 2000) (Attorney who engaged in sexual relations with client in divorce action -
found to have violated Rules 1.1-14,1.7, 1.8, 2.1, 3.3, 3.4, 4.1, and 8.4); In re Discipline of
Dorothy, 605 N.W.2d 493 (S.D. 2000) (Attorney who charged client excessive fees and costs for
handling routine child custody and support issues found to have violated Rules 1.1, 1.2, 1.3, 1.4,
1.5, 1.16, 2.1 and 8.4); Musick v. Musick, 453 S.E.2d 361 (W.Va. 1994) (Attomey who engaged
in sexual relations with client failed to maintain the emotional detachment necessaty for a lawyer
to render sound, competent and independent advice); Case of Bourdon, 565 A.2d 1052 (N.H.
1989) (Same). OPR has not cited, and I have not located, any case in any jurisdiction that
reaches a finding of a violation of Rule 2.1 where an attorney provided the client advice free of
any discernible conflict or in which a court considered an alleged violation of Rule 2.1 that was
not collateral to violations of other Rules of Conduct. -
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Finally, OPR relied in part on DCRPC 1.1, which requires attorneys to provide competent
representation, to impose on the Rule 2.1 obligation a duty to be thorough as well. Rule 1.1
requires “the legal knowledge, skill, thoroughness, and preparation reasonably necessary fo}' the
representation.” Once again, however, OPR evaluated only what Yoo and Bybee included in the
memoranda to determine whether Yoo and Bybee were thorough, and the requirement to be .

 thorough does not necessarily require that any memorandum setting forth the attorney’s opinion
communicate to the client every countervailing argument and every non-controlling fact. See
DCRPC 1.2. In addition, the District of Columbia Board of Professional Responsibility has
observed that proof of a violation of Rule 1.1 requires a “serious deficiency” in the
representation, which has “generally been found in cases where the attorney makes an error that
prejudices or could have prejudiced a client and the error was caused by lack of competence.” In
re Evans, 902 A.2d 69-70 (D.C. 2006).

While I agree with OPR that the Department expects its attorneys to provide thorough,
objective, and candid legal advice as a performance matter, OPR has converted this high
expectation into a minimum standard for assessing professional misconduct. OPR’s work in this
case was no less important than the work Yoo and Bybee performed in 2002 although it lacked .
the urgency that their tasks occasioned. OPR’s report relates to the topic of torture no less than
the memos that it investigated. Yet, OPR intended in January of this year to release publicly a
- draft report that has since undergone substantial analytical changes including the unexplained
. addition of the analytical framework that was absent in the first two drafts. After responding to
the second draft and then receiving a materially altered final report, the subjects perceived that
OPR was “dead-set” on finding misconduct and accused OPR of engaging in precisely the type

" of “one-sided” analysis that OPR condemned and of “cherry-picking” the record. Bybee
response to final report at 4, 136; Yoo response to final report at 91.

My task, however, is not to analyze OPR’s work other than for purposes of determining
whether to adopt its findings. The fact that OPR’s standard for analysis changed from a second
draft, which issued four and a half years after it began its investigation, to the final report in and
of itself likely establishes that the standard that it ultimately applied was neither known nor
. unarnbiguous. There are, however, similarities between OPR’s description of the standards that
it applied in the drafis and in the final report even though the drafts specifically reached findings
of violations.of identified bar rules and the final report reached a finding of violation of an
‘obligation to be thorough, candid, and objective. Nonetheless, the evolution of the analytical
standard combined with the fact it was gleaned in part from a “best practices” memo issued after
these events, the fact that OPR’s analysis failed to address other potentially applicable rules and
opinions from the District of Columbia, and the fact that evidence in the record calls into
question the appropriateness of applying broad standards of conduct reflected in after-the-fact
“best practices” to attorneys answering novel and difficult legal questions for a limited audience
at a time of national crisis lead me to conclude that the standard at which OPR arrived in its final

25




"+ report, to wit the highest standard of thoroughness, candor and objectivity, is not unambiguously
established by law, policy, rule, or the record and fails to dxstmgulsh between the Department’s
‘expectations of its attorneys and the less stringent m1mma1 requirements established by Rules of
Professional Conduct.

Although I have found that OPR failed to identify a known and unambiguous applicable  _
standard, the DC Rulés obviously impose obligations on attorneys subject to its provisions. Rule
2.1 on its face requires that attorneys exercise independent professional judgment and render
candid advice. Rule 1.2 also requires that an attornéy net counsel his client to engage in conduct
that the attorney knows to be illegal. See also DCRPC 3.3(a)(2). The commentary provxdes “A
client is entitled to straightforward advice expressing the lawyer’s honest assessment.” Id. cmt.

1. Although the DC Rules do not define “candor,” DCRPC 3.3 sets forth an attorney’s obligation
- of candor toward a tribunal. That rule provides, “A lawyer shall not knowingly . . . [m]ake a

false statement of material fact or law to a tribunal. . . .”> DCRPC 3.3(a)(1). Although Rule 3.3

on its face likewise requires a knowing violation, an attomey who recklessly disregards his duty

of candor may also have committed a violation. Rule 8.4 prohibits attorneys from engaging in

conduct involving dishonesty. In reference to Rules 3.3(a)(2) and 8.4, the District of Columbia

Court of Appeals stated, “We.agree . , . that it was necessary to show either knowing or reckless

dishonesty for a violation of either rule to arise . . . .” In re Evans, 902 A.2d at 73 (emphasis -
. added). Evans appears to be the only District of Columbia Court of Appeals opxmon that applies
a reckless standard to Rule 3.3. Prior cases applied the reckless standard in assessing conduct : .
" under Rule’8.4, but the first application of the reckless standard to Rule 8.4 occurred after thé™ )}

Yoo memo was issued. See In re Romansky, 825 A.2d 311, 316 (D.C. 2003) (“Although we ' -

have suggested that a showmg of recklessness can sustain a violation of [Rule 8.4(c)], we have
. yetto squarely apply the standard in cases such as this.”) It seems likely that an attorney’s duty
of candor toward his.client as an advisor would be no higher than his duty of candor to the court,
and therefore the requirement of candor in Rule 2.1 at most prohibits an attorney from knowingly
or recklessly making a false statement of material fact or law to a client. The court has defined
recklessness as “conscious indifference to the consequences of [one s] behavior,” or “conscious
disregard of [a] risk.” Id. (citations omitted). The requirement in Rule 2.1 that an attorney
.exercise independent professional judgment must be read in conjunction with other obligations of
the attorney and cannot mean that the attorniey is supposed to exercise judgment independent of
the client’s objectives, but rather that the attorney.should not provide dishonest advice to'satisfy
the client’s objectives nor should the attorney provide advice when the attorney is encumbered by
a conflicting personal interest or an inappropriate relationship with the client. A contrary reading . -
wotild directly conflict with Rule 1.2. Based on the foregoing, I conclude that the DC Rules
created an unambiguous obligation on Yoo and Bybee not to provide advice to their client that
was knowmgly or recklessly false or issued in bad faith. While the OLC best practices may
require more, failure to meet those standards should result in poor evaluations or administrative
disciplinary action, but not bar refetrals.
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DCRPC 1.1 also inambiguously requires an attorney’s work to be competent, including
the appropriate level of thoroughness, but Yoo and Bybee’s legal work violated this rule only if it
contained serious deficiencies that prejudiced or could have prejudiced the client, that is the
Executive Branch of the United States. Separate and apart from this requirement, Yoo and
Bybee were unambiguously required to “explain a matter to the extent reasonably necessary.to
permit the client to make informed decisions regarding the representation.” DCRPC 1.4.

B. OPR’s criticisms of the memoranda

My determination that OPR failed to identify and apply a known, unambiguous obligation
necessarily leads me not to adopt its ultimate findings. However, because I determined that Yoo
and Bybee had an unambiguous obligation not to provide advice to their client that was
knowingly or recklessly false or issued in bad faith, to provide competent representation, and to
explain the matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation, I examined the specific criticisms identified by OPR to
determine whether they violated those standards. ‘My purpose is not to provide a definitive -

* conclusion as to whether a particular criticism is valid because those assessments are in many
instances a matter of judgment and mine is only one more opinion. Rather, my purpose was to
determine. whether the evidence establishes that Yoo and Bybee intentionally or recklessly
provided false advice to their client or failed to meet other obligations.

In addressing these issues, I have cited liberally from the testimony provided to OPR
focusing on testimony that does not appear in the final report. I recognize that different
individuals combing through the record would find portions that support the outcome towards
which the individual is predisposed. While I have had access to all of the transcribed testimony,
I have not reviewed all of the documents available to OPR. OPR has not denied such access, but
OPR has referenced those portions of the record on which its conclusions rely, and my access to
the testimony and other select documents was sufficient to allow me to look behind those
conclusions. Finally, because OPR’s investigations typically involve interviews with percipient
witnesses, the testimony available to me included exclusively officials who served in the prior
-administration. In evaluating their testimony, I considered what biases they may have brought to
the interview and whether their testimony appeared credible based on their entire interview.

. OPR’sfirst draft cited 2 number of law review and newspaper articles critical of the
unclassified Bybee memo that appeared after the memo leaked in 2004. Mukasey and Filip
questioned OPR’s reliance on those critics in their January 19, 2009 letter. In response to that
letter, in its second draft, OPR observed; “Although we refer to works of legal commentary in
this report, we did not base our legal conclusions on any of those sources.” OPR second draft at
8. OPR made a similar assertion in connection with its citation of the views of former
Department officials: “Similarly, although we report the views of some former Department
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officials regarding the merits of the Bybee and Yoo Memos conclusions, we did not base our
findings on their comments.” Id. at 8-9. 1 agree that OPR should generally reach its own
conclusions about the matters under review, but when applying an analytical framework that
considers whether a result is unambiguously prohibited or requires a determination of whether
conduct is objectively unreasonable, the views. of the witnesses who are properly interviewed as
part of OPR’s investigation, while not controlling, are relevant. For this reason, I have in some
instances cited the views of former Department officials in order to evaluate whether the results
reflected in the memoranda evidence misconduct. '

1. The unclassified Bybeé memo
a. Specific intent

OPR observed that “OLC’s advice concerning the specific intent element of the torture
statute was incomplete in that it failed to note the ambiguity and complexity of this area of the
law.” OPR final report at 160. More specifically, OPR concluded that “[sJome of the Bybee -
Memo’s analysis was oversimplified to the point of being misleading.” Id. at 171. Inits
discussion of this subject, OPR faulted the memo for citing Ratzlaf v. United States, 510 Us.
135 (1994) in which the Court addressed the federal statutes prohibiting structuring financial
transactions to avoid various reporting requirements, 18 U.S.C. §§5322 and 5324. Under this
scheme, Section 5324(a)(3) sets forth the prohibition on structuring transactions to avoid the
reporting requirements, and Section 5322(a) provides the &timinal penalty for a person who
“wilifully violat[es]” the prohibition. The Court held that this statutory scheme requires that the -
government prove that the defendant knew the sirucmring in which he engaged was illegal.
Ratzlaf, 510 U.S. at 149. : - '

R

In the beginning of its discussion of specific intent, the unclassified Bybee memo
observed: '

For example, in Ratzlaf v. United States, 510 U.S. 135, 141 (1994), the statute at

 issue was construed to require that the defendant act with the “specific intent to
commit the crime.” (Internal quotation marks and citation omitted). As a result,
the defendant had to act with the express “purpose to disobey the law” in order for
the mens rea element to be satisfied. - :

Unclassified Bybee memo at 3 (parenthetical in original). OPR wrote that this passage “clearly
implied that the Court had considered the meaning of specific intent and had concluded that it

required an express purpose to disobey the law on the part of the defendant.” OPR final report at
- 171. However, the referenced passage restricted application of the Court’s holding to the “statute
at issue” in that case. Furthermore, the very next sentence of the memo stated, “Here, because
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Section 2340 requires that a defendant act with the specific intent to inflict severe pain, the
infliction of such pain must be the defendant’s precise objective.” Unclassified Bybee memo at
3. This sentence seems to refute any implication that an interrogator must act with specific intent
to violate the torture statute in order to be guilty of that offense. Yoo justified citation to Ratzlaf
as merely “‘an example of a statute that was construed to require specific intent . . . . OPR ﬁngl
report at 172 (citation omitted). Bybee noted to OPR that “the Bybee memo did not ‘seek to
extend Ratzlaf to other statutory regimes’ . . . .” Id. (citations omitted). Tn fact, the memo
nowhere else mentions Ratzlaf. Different observers might view the citation to Ratzalf as an
illustrative example, an improper implication, or irrelevant and unnecessary. Finally, in the
classified Bybee memo, Yoo and Bybee wrote, “To violate the statute, an indjvidual miust have
the specific intent to inflict severe pain or suffering. . . . As we previously opined, to have the
required specific intent, an individual must expressly intend to cause such severe pain or
suffering.” Classified Bybee memo at 16. For these reasons, I disagree that the memo suggests
that an interrogator would have to specifically intend to violate the law.

"OPR also observed that the “meaning of specific intent may vary from statute to statute,”
and in support of this proposition cited cases interpreting 18 U.S.C. §§664 and 656. Section 664 -
creates a criminal violation for “[a]ny person who embezzles, steals, or unlawfully and willfully
abstracts or converts to his own use or to the use of another” the property of an employee welfare
_ benefit plan or employee pension benefit plan. Sectién 656 defines an offense for any bank
employee who “embezzles, abstracts, purloins or willfully misapplies” the bank’s money. e
. According to OPR, courts interpreting these statutes have differed regarding the specific intent ¥
required by the quoted language. Unlike those two statutes and the vast majority of federal

. criminal statutes, however, the torture statute actually defines the specific intent required to
establish a violation. Section 2340 defines torture as those acts “specifically intended to inflict
severe physical or mental pain or suffering.” Thus, while a criminal law treatise should probably
discuss the meaning of “specific intent” in various contexts, some might view such a discussion
as irrelevant at best and confusing at worst in a memo discussing the elements of a statute that
itself sets forth the required specific intent."? . ' :

"I recognize that the Levin memo notes that the term “specific intent” is ambiguous.
However, the memo cited a Supreme Court case on specific intent for the proposition that
“purpose” corresponds loosely with specific intent, while “knowledge” corresponds with general
intent. Levin memo at 10 citing United States v. Bailey, 444 U.S. 394, 405 (1980). The memo
relies on an earlier opinion from the Court of Appeals for the proposition that knowledge alone
may satisfy the specific intent requirement. Id. citing United States v. Neiswender, 590 E2d
1269 (4f” Cir. 1979). To the extent that those two cases conflict, the Supreme Court ruling
controls, and that ruling is more consistent with the unclassified Bybee memo.
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Fmally, with respect to Speclﬁc intent, OPR charactenzed as “cursory” the cautionary
language Yoo and Bybee included regardmg specific intent and good faith. This assessment
reflects little more than a subjective view. With respect to whether a defendant’s knowledge that
a prohibited result will occur is sufficient to prove his specific intent to bring about the result, the
memo observed:

e

Thus, even if the defendant knows that severe pain will result from his actions, if
causing such harm is not his objective, he lacks the requisite specific intent even
though the deferidant did not act in good faith. Instead, a defendant is guilty of
torture only if he acts with the express purpose of inflicting severe pain or
. suffering on a person within his custody or physical control. While as a

theoretical matter such knowledge does not constitute specific intent, juries are

“ permitted to infer from the factual circumstances that such intent is present. . . .
Therefore, when a defendant knows that his actions will produce the prohibited
result, a jury will in all likelihood conclude that the defendant acted with specific
intent.

Unclassified Bybee memo at 4. In its discussion of good faith, the memo asserted thata -
defendant who acts with the good faith belief that his conduct will not produce the prohibited
* result does not specxﬁcally intend the result even if his belief is unreasonable. Id. The memo
advised, however: . E )& '
Although a defendant theoretically could hold an unreasonable belief that his dcts /
would not constitute the actions prohibited by the statute, even though they would
as a certainty produce the prohibited effects, as a matter of practice in the federal
criminal justice system it is highly unlikely that a jury would acquit in such a
situation. Where a defendant holds an unreasonable belief, he will confront the
problem of proving to the jury that he actually held that belief. As the Supreme
Court noted in Cheek [v. United States, 498 U.S. 192 (1991)] , “the more
unreasonable the asserted beliefs or misunderstandings are, the more likely the
jury.. .. will find that the Government has carried its burden of provmg” intent.
-Id, at 203-04

Unclassified Bybee memo at 5. Once again, some readers might belxeve that the cautionary
language was cursory. Others might find sufficient the statements that a Jjury would “inall -
likelihood” reject the argument that a defendant with knowledge of the likely results of his _
- actions did not specifically intend those results and that it was “highly unlikely” that a defendant
could successfully argue good faith based on an unrcasonable belief.

In their responses’ to the second draft, Yoo .and Bybee cited Pierre v. Attorney General,
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528 F.3d 180 (3 Cir. '2008). In that case, the Tkurd ercmt Court of Appeals sitting en banc,
undertook to “determine the level of intent required, under the Convention Against Torture (the
‘CAT"), for an applicant to show that he is more likely than not to be tortured if sent to the.
proposed country of removal.” Id. at 182. Inso doing, the court considered an implementing
regulation that provided, ““In order to constitute torture, an act must be specifically intended to
inflict severe physical or mental pain or suffering. . . .’ [8 C.F.R.] § 208.18(a)(5).” Id.at 186
(emphasis in original). - The criminal torture statute deﬁnes “torture” as “an act by a person acting
under the color of law specifically intended to inflict severe physical or mental pain or
suffering . . . .” 18 U.S.C. §2340(1). Thus at least with respect to the issue of intent, the Third
Circuit construed language identical to the languagc at issue in the- OLC mterrogailon '
memoranda. The court concluded:

[W]e hold that “for an act to constitute torture, there must be a showing that the
actor had the intent to commit the act as well as the intent to achieve the
consequences of the act.” Auguste [v. Ridge], 395 F.3d [123,] 145-46 [(3d Cir.
2005)]. Specific intent requires not simply the general intent to accomphsh an act
with no particular end in mind, but the additional deliberate and conscious
purpose of accomplishing a specific and prohibited result. Mere knowledge that a
result is substantially certain to follow from one’s actions is not sufficient to form
the specific intent to torture. Knowledge that pain and suffering will be the -
certain outcome of conduct may be sufficient for a finding of general mtent but it
is not enough for a finding of specific intent. :

Id. at 189. This holding was endorsed by ten of the thn'teen judges sitting on the en banc court.
The three judges who concurred in the result but disagreed with the specific intent discussion

- noted, “In an August 1, 2002 memo to the White House Couns¢l, Jay Bybee, Assistant Attorney
General, set forth an interpretation of ‘specific intent” that is similar to that espoused by the
majority.” Id. at 193. They noted that the formulation had been “soundly repudiated” by OLC.
. :

This juxtaposition of the Third Circuit’s virtual endorsement of the unclassified Bybee
memo approach to speclﬁc intent despite OLC’s previous rejection of it illustrates the difficulty
in conducting the analysis OPR conducted in this case. Different lawyers answering previously
undecided legal questions often will produce different answers. However, neither one of them
has necessarily (or even probably) éngaged in professional misconduct. In fact, in a different
context, the Supreme Court has noted that an application of law may be incorrect but nonetheless
objecnvely reasonable. See e.g. Bell v. Cone, 535 U.S. 685, 694 (2002) (“The focus of the .-

- inquiry is on whether the state court’s application of clearly established federal law is objectively
unreasonable, and we stressed in Williams that an unreasonable application is different from an
incorrect one.”); Williams v. Taylor 529 U.S. 362, 411 (2000) (“[A] federal habeas court may
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not issue the writ simply because that court concludes in its independent judgment that the
relevant state-court decision applied clearly established federal law erroneously or mcorrectly
Rather, that application must also be unreasonable.”) This phenomenon is perhaps most
strikingly evidenced by the fact that the Supreme Court unanimously reversed approximately
thirteen cases in its last téerm. Thus, a majority of judges on the courts of appeals in those cases
and the attomeys who advocated affirmance of those decisions were so wrong that not even one
Supreme Court justice agreed with them. Nonetheless, this recurring phenomenon produces

" neither xmpeachments nor bar referrals. ,

OPR dismissed Pierre because it was decided after the subject memoranda xssued At the
very least, Pierre indicates that Yoo and Bybee’s legal analysis of specific intent was not
‘unambiguously prohibited by-their duty to provide candid advice reﬂectmg the exerclse of
mdependent professional judgment. .

Based on all of the foregoing, I conclude that the analysis of specific intent did not
evidence a violation of Rules 1. 1,140r2.1.

b. Severe pain

OPR criticized the unclassified Bybee memo definition of “severe pain.” OPR reviewed
the subject memoranda discretely. In other words, OPR analyzed the unclassified Bybee memo \
as a stand-alone document rather than considering that memo in combination with the o )) '
contemporaneously issued classified Bybee memo, which addressed only specific techniques. -

"OPR’s approach might be proper for memoranda intended for public release or even for broader
distribution within the government. However, the two memoranda are intertwined such that
consideration of the entirety of the advice requires consxderatxon of the contents of both
memoranda in tandem.

As observed earlier, OPR originally found that the consideration of the medical beneﬁté
statute was improper because the statute was wholly unrelated to the torture statute. In its final
report, OPR withdréw that criticism but concluded that the use of “severe pain” in the medical
benefits statute provided little of no support for the conclusxon that “‘severe pain’ in the torture
statute must rise to the level of pain associated with ‘death, organ failure, or serious impairment
of body functions.’ OPR final report at 184,

This crificism is well founded. The medical benefits statute provides that “severe pain” is
a symptom that may evidence an emergency medical condition. In order to constitute an
emergency medical condition, severe pain along with other symptoms must lead a reasonably
prudent person to believe that ““the absence of immediate medical attention [could] result in—(j)
- placing the health of the individual . ., in serious jeopardy, (ii) serious impairment to bodily
32
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functions, or (iii) serious dysfunction of any bodily organ or part.”” Unclassified Bybee memo at

6 (quoting 42 U.S.C. §1395w-22(d)(3)(B)). The statutes do not define “severe pain.” The

statute’s provision that severe pain may evidence the need for immediate medical attention to
* avoid organ failure does not suggest that pain that does not result in organ failure is not severe.
While T understand OLC’s desire to provide some objective guidance for what is inherently a
‘subjective term, the formulation in the memo was confusing. As noted by others, organ failure
and death are not necessarily preceded by significant pain, so the “level of pain associated with
death, organ failure, or serious impairment of body functions” has no clear meaning. Of course,
this reality suggests that the formulation was not helpful not that it was too restrictive.

Once again, however, the formulation may have been unhelpful, but several factors
support a finding that the reference to the medical benefits statutes was not professional
misconduct. First, the memo does not define “severe pain” as strictly limited to incidents
resulting in organ failure or death. Rather, the memo advised that severe pain mustrise to a.
“similarly high level,” Unclassified Bybee memo at 6, and that victims must suffer pain that is .
“‘of the kind that is equivalent to the pain that would be associated with serious physical injury so
- severe that death, organ failure, or permanent damage resulting in a loss of significant body

- function will likely result.” Id. at 13 (emphasis added). These qualifiers do not help much and

- could have been clearer, but the memo read carefully does not authorize interrogators to engage
in any behavior that does not in fact cause serious physical injury, organ failure or death. More
importantly, this definition.was accompanied by the approval of specific techniques in the -
classified Bybee memo, and approval of the use of specific techniques to interrogate Zubaydah
was the immediate purpose of the CIA’s inquiry.

- Furthermore, OLC issued a memo (the Levin memo) to replace the unclassified Bybee
memo. The Levin memo rejected the unclassified Bybee memo formulation and undertook to
provide alternative guidance with respect to the term “severe pain.” Unlike the unclassified
Bybee memo, the Levin memo was expressly written for public release. Levin memo at 1. Like
the unclassified Bybee memo, the Levin memo began its discussion of severe pain with

. dictionary definitions of “severe.” It then alluded to the ratification history of the CAT and cited
a Senate report recommending consent to ratification of CAT in which the Senate Foreign
Relations Committee observed that the term “torture™ was ““usually reserved for extreme,
deliberate and unusually cruel practices, for example, sustained systematic beating, application of
electric currerits to sensitive parts of the body, and tying up or hanging in positions that cause
extreme pain * Levin memo at 3 (citation omitted). The Levin memo pomted out that torture is
worse than cruel, inhuman and degrading treatment. Id. at 4. The Levin memo cited a number of
cases in which courts had determined that certain actions constituted torture under the Torture

- Victims Protection Act, and identified those actions as: severe beatings; repeated threats of death

and electric shock; sleep deprivation; extended shackling to-a cot (at times with a towel over the
nose and mouth and water poured down the nostrils); seven months of confinementina
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suffocatingly hot and cramped cell; eight years of solitary or near-solitary confinement; severe
beatings to the genitals, head, and other parts of the body with metal pipes, brass knuckles,
batons, a baseball bat; removal of teeth with pliers; kicking in the face and ribs; breaking of
bones and ribs and dislocation of fingers; cutting a figure into the victim’s forehead; hanging the
victim and beating him; extreme limitations of food and water; subjection to games of Russian
roulette; cutting off fingers; pulling out fingemnails; electric shocks to the testicles; beatings;
pistol whipping; threats of imminent death; electric shocks; and attempts to force confessions by
playing Russian roulette and pulling the trigger at each denial. /d. at 5-6 (citations omitted).

The Levin memo reflected an improvement over the unclassified Bybee memo, but a
critic could argue that the CIA could interpret the memo as authorizing any technique not
expressly described. That criticism would be unfair for some of the same reasons that the
definition of “severe pain” in the Bybee memo does not constitute misconduct, that is that the
unclassified Bybee memo was only part of the communications between OLC and the CIA
regarding interrogation techniques, and it was OLC’s understanding that the CIA would not use
these memos to authorize techniques beyond those authorized explicitly by OLC. This
understanding is reflected in the classified Bybee memo that approved identified techniques
under limited circumstances and advised that the guidance would not necessanly apply if those
facts changed. Forthis reason, even if the memo’s definition of severe pain constituted a serious

~ deficiency, it was not likely to cause prejudice to the client because it was issued
contemporaneously with the more restrictive classified Bybee memo and therefore does not
constitute a result unambiguously prohibite"d by Rule 1.1.

Both the Levin and unclassified Bybee memos undertook to communicate that the torture
statute prohibited only extreme, deliberate and unusually cruel practices. The Levin formiulation
was an improvement but almost any effort to provide prospective guidance on the meaning of a
purely subjective term ran risks of misintexpretation. While the unclassified Bybee memo was
not particularly helpful, I find that its issuance to a limited audience in conjunction with the

narrower memo evidences a performance deficiency, but does not amount to professional
~ misconduct. .

OPR cited




Based on the foregoing, I find that the discussion of severe pain, while flawed, does not
evidence a violation of Rule 1.1, 14 0r2.1. : :

c Ratification history of the Convention Against Torture

With respect to the unclassified Bybee memo’s treatment of the ratification history of the
Convention Against Torture (CAT) and its impact on the meaning of torture, OPR primarily
criticized Yoo and Bybee’s evaluation of disclosed facts: In other words, OPR did not suggest
that Yoo and Bybee failed to report that the Reagan understanding was not accepted, and that the
Bush understanding differed from the Reagan understanding. Rather, OPR claimed that Yoo and
Bybee dismissed the differences as “rhetorical.” OPR final report at 185. OPR cited certain
portions of the Senate ratification history and Yoo and Bybee cited other parts, but the discussion
in the memo, while fairly extensive, provided little actual guidance regarding the interpretation of
the criminal statute other than to confirm the seemingly unremarkable proposition that “the
prohibition against torture reaches only the most extreme acts.” Unclassified Bybee memo at 19.
As noted above, even the Senate Foreign Relations Committee report confirmed that the term
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torture was reserved for “extreme, deliberate and unusually cruel practices.” Levin memo at 3.
The main difference between the two undexstandmgs was the elimination of the Reagan
undetstandmg s clause lumtmg torture to acts causmg “excrucmnng and agomzmg” pain.

In discussmn preceding the section on the ratification hxstory, OLC cited dlctxonary
sources to observe that torture general ly involves ““excruciating pain’” or “‘intense pam.
Unclassified Bybee memo at 13. However, in the conclusion, OLC wrote, “Severe pain is
generally of the kind difficult for the victim to endure. Where the pain is physicel, it must be of
an intensity akin to that which accompanies serious physical injury such'as death or organ
failure.” Td. at 46. Inthe actual discussion of the ratification history, OLC observed,
“Accordingly, we believe that the two definitions submitted by the Reagan and Bush .
administrations had the same purpose in terms of articulating a legal standard, namely, ensurmg
that the prohibition against torture réaches only the most extreme acts.” Unclassxﬁed Bybee

memo at 19. ' Because OLC’s final definition of severe pain did not include those terms, and
because the conclusmn that torture reaches only the most extreme acts echoes the Senate report, 1
do not find that this discussion represented a $erious deﬁcxency in the memo or evidenced a
knowing or reckless misrépresentation of fact or law: -

d. Umted Stat&s Ju(hclal mterpretatlons

-'; OPR als&mtlcxzed the unclasmﬁed Bybee memo’s discussion: of judxclal decnsxons
" First, OPR pointed out that the memo failed to address cases mterpretmg the CAT regulatlons,
which are applied in the context of the prohibition ori deporting aliens to a country in whichi they
may be subject to torture. OPR final report at 186-87.. OPR noted, however, that this criticism
was fairly minor and “the case law and the CAT regulations are generally consistent with the
~Bybee Memo’s uncontroversial conclusion that torture is an aggravated form of cruel, inhuman,
and degrading treatment.” Jd. at 187. OPR observed nonetheless that “we note the omission here
because of our determination that OLC’s interpretation of the torture statute in the context of the
CIA interrogations program demanded the highest leve! of thoroughness, objectivity, and _
candor.” Jd. This conclusion illustrates clearly why the OPR standard is unworkable as a
minimum standard of professional conduct. While generally criticizing the authors for slanting
their opinions in favor of a restrictive view of what constitutes torture, OPR simultaneously
criticized them for failing to cite opinions that support at least one of their conclusions. This
criticism is particularly harsh for a memo intended for a limited audience and crafted in a finite
amount of time during a national security emergency. While the standard OPR applies might
work as a matter of Department expectations when there are no time constraints and no pending
national security emergencies resolution of which may depend on the memo, it is not realistic to
" suggest that a memo for a small group of sophisticated attorneys in a time of national crisis fell
short of professional obligations for failure to cite additional supportive cases.
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OPR also criticized Yoo and Bybee’s treatment of cases interpreting torture under the

- Torture Victims Protection Act. OPR observed that Yoo and Bybee included in the body of the

memo the case that involved the most extreme conduct while other cases involving less extreme
conduct were relegated to the appendix. OPR also concluded that the memo inaccurately alleged
that the TVPA cases ““generally do not approach [the lowest] boundary [of what constitutes
torture].” OPR final report at 188 (quoting Unclassified Bybee memo at 27). To support the
latter conclusion, OPR relied on two cases, Daliberti v. Republic of Irag, 146 F.Supp.2d 19
(D.D.C. 2001) and Simpson v. Socialist People’s Libyan Arab Jamahiriya, 180 F.Supp.2d 78
(D.D.C. 2001), aff’d in part, rev’d in part 326 F.3d 230 (D.C. Cir. 2003).

In Daliberti, the court heard evidence on the four plaintiffs’ motion for a default
judgment after counsel for the Republic of Iraq withdrew from the case. The evidence showed

- that Plaintiff 1was kidnaped by Iraqi authorities while he was working in Kuwait close to the

Iragi border. He was held for five days in a small cell with no lights, window, water, -or toilet
facilities. Daliberti, 146 F.Supp.2d at 22. While incarcerated, he was interrogated, accused of
espionage, and threatened with physical torture such as “cutting off his fingers, pulling-out his
fingernails, or shocking him electrically in his testicles.” Jd. Plaintiff 2 was kidnaped at an Traqi
checkpoint on the Kuwaiti-Iraqi border. /d. He was taken blindfolded and at gunpoint to
Baghdad where he was convicted of illegally entering Iraq and sentenced to 7 or 8 years in
prison.. Id. He was then held in a vermin-infested cell that contained one toilet for 200 prisoners
and denied treatment for a serious heart condition. Id. Plaintiffs 3 and 4 were arrested after they
accidentally crossed into Iraq from Kuwait. Id. at 23. They were convicted of illegal entry and
sentenced to eight years, Jd. While in captivity they were in constant fear of their lives, heard
other prisoners being beaten, and were denied adequate food, water, toilet facilities, and medical
treatment. At one point an Iraqi guard attempted to execute Plaintiff 3 but was restrained by
another guard. Jd. The court concluded that each of the plaintiffs was a victim of torture and
hostage taking. 1d. at 24. In'Simpson, the plaintiff alleged that she and her husband were
forcibly removed from a cruise ship that had taken safe harbor in Libya, held captive for three
months, and threatened with death if they left. The court denied the defendant’s motion to
dismiss the compiamt for failure to state a claim under the TVPA.

,O_PR correctly observed that some of the acts underlying the findings in those cases are
hot clearly torture. On the other hand, both cases are consistent with the unclassified Bybee
memo’s representation that the courts generally had not conducted in depth analysis of the
elements of torture. Simpson was of limited utility because the opinion resolved a motion for
failure to state a claim observing that “the court may dismiss a complaint for failure to state a
claim only if it is clear that no relief could be granted under any set of facts that could be proved
consistent with the allegations.” Simpson, 180 F.Supp. 2d at 82. For this reason alone, Yoo and
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Bybee’s relegation of Simpson to the appendix was not unambiguously prohibited."* While the
conduct in Daliberti was not as extreme as the conduct in Mehinovic v. Vuckovic, 198 F. Supp.
2d 1322 (N.D.Ga. 2002), some of the treatment of plaintiffs was severe. Yoo and Bybee’s

- statement that the cases generally involved conduct that did not approach the lowest boundary of
what constitutes forture is debatable. However, the body of the unclassified Bybee memo
referred the reader to the appendix for a summary of the other TVPA cases, and the appendix
accurately described the facts of Daliberti. For this reason, the memo’s statement about what the

cases “generally” involved was not unambiguously prohibited.

€. Interqational decisions
(1)  [Irelandv. United Kingdom

The unclassified Bybee memo discussed two international decisions that addressed

* interrogations. In Irelandv. United Kingdom, 25 Eur. Ct. H.R. (ser. A)(1978), the European

. Court of Human Rights reviewed an opinion of the European Commission on Human Rights and
concluded that wall standing, hooding, subjection to noise, sleep deprivation, and deprivation of
food and drink did not constitute torture. OPR final report at 191. OPR “found that the Bybee
memo ignored several important facts surrounding the decision.” Id. After discussing those
facts, OPR concluded, “A thorough, objective, and candid examination of Ireland v. UK. would
-have mentioned some or all of th[os]e .facts.” Id. at 192,

) OPR first noted tha1 the memo failed to point out that the United ngdom (UK) had not

contested the Commission’s findings that the techniques were torture. In that regard; the UK
argued that the Court lacked authority to consider the Commission’s findings because the UK did
not contest them. The European Court rejected this argument and nonetheless considered and
reversed the Commission’s finding. OPR presumably viewed the UK’s acceptance of the
Commission’s ruling as diminishing the significance of the Court’s holding in some sense,
perhaps by making its ruling gratuitous or dicta. A contrary argument could be made that the
European Court’s decision to first consider and then reverse the Commission’s ﬁndmgs despite
there being no objection from the UK strengthens the import of the ruling. This contrary
argument finds some support in the opinion itself. Responding to the UK’s contention that the
Court should not review the Commission’s ruling, the Court observed:

Nevertheless, the Court considers that the responsibilities assxgned to it within the

" Stmpson was reversed by the Court of Appeals for the District of Columbsia and cited in
Levin’s memo as an example of conduct that did not constitute torture. See Simpson v. Socialist
Peaople's Libyan Arab Jamahiriya, 326 F.2d 230 (D.C. Cir. 2003) and Levin memo at 5.
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framework of the Convention {for the Protection of Human Rights and
Fundamenta! Freedoms] extend to pronouncing on the non-contested allegations
of violation of Article 3 (art. 3). The Court’s judgments in fact serve not only to
decide those cases brought before the Court but, more generally, to elucidate,
safeguard and develop the rules instituted by the Converition, thereby contributing
to the observance by the States of the engagements undertaken by them as
Contracting Parties (Article 19).

Irelandv. UK, at{154. Thus, because the UK’s acceptance of the Commission’s findings does
not unequivocally undermine the import of the Court’s holding, I am unpersuaded that Rule 1.1,
1.4 or 2.1 unambiguously required Yoo and Bybee to discuss that point.

OPR also pointed out that the unclassified Bybee memo failed to note that the
Commission’s majority and minority committee reports found thaf the five techniques in .
question violated domestic law. See Jreland v. UK at § 100. However, the European Court of
Human Rights was aware of and tacitly agreed with the committees’. findings yet nonetheless
concluded that the five techniques.at issue were not torture. The Court observed

~The Court considers in fact that, whilst there exists on the one hand wolence
which is to be. condemned both on moral grounds and also in most cases under the
domestic law of the Contracting States but does not fall within Article 3 (art. 3) of
the Convention; it appears on the other hand that it was the intention that the
Convention, with its distinction between “torture™ and “inhuman or degrading
treatment”, should by the first of these terms attach a special stigma to deliberate
inhuman treatment causing very serious and cruel suffering.

Id. at § 167. Taking notice of the committees’ findings regarding domestic law might have been
relevant to the policy-makers’ decision regarding whether to employ the techniques at issue in

the classified Bybee memo. However, those findings seem to have little or no tendency to
undermine or weaken the European Court’s holding since the court itself recognized that the
techmques likely violated domestic law yet nonetheless found that the techniques were not
-torture. Therefore, 1 am ‘again unpersuaded Rule 1.1, 1.4 or 2.1 unambiguously required Yoo and"
Bybee to note the committees’ findings regarding domestic law. This conclusion is even'more
evident given OPR’s acknowledgment that an advising attorney’s decision not to refer to moral,
economic, social and political considerations is not subject to disciplinary review. OPR final
report at 21 n.23.

OPR also observed that four judges out of the seventeen-judge European Court dissented
from the ruling and suggested that Yoo and Bybee should have mentioned those dissenters. OPR
final report at 192. Tam aware of no Rule of Professional Conduct that requires attorneys to set
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forth the number of dissenters when citing a judicial decision from an appellate level court, and
- OPR cited none. Neither Rule 1.1, 1.4 nor 2.1 unambiguously required it.

Finally, regarding Ireland v. UK, OPR also criticized Yoo and Bybes for failing to cite
additional international decisions. OPR final report at 192. OPR observed that all but one of
those decisions supported the “uncontroversial conclusion that the term *torture’ should be
applied to more severe forms of cruel, inhuman and degrading treatment.” Id. n. 147. Once
again, OPR’s criticism of Yoo’s failure to cite additional supportive cases seems inconsistent
with its overarching observation that Yoo “put his desire to accommodate the client above his
obligation to provide thorough, objective, and candid legal advice, and that he therefore
committed intentional professional misconduct™ Id. at 254. Nonetheless, OPR identified one
case that purportedly undermines the holding in Jreland v. UK

In Selmouni v. France, (25803/94) [1999]) ECHR 66 at § 101 (28 July 1999), the
European Court of Human Rights observed that “certain acts which were classified in the past as
‘inhuman and degrading treatment’ as opposed to ‘torture’ could be classified differently in the

- future.” However, that observation made no specific reference to Jreland v. UK nor the five
techniques at issue in that case. On the other hand, Selmouni cited Ireland v. UK with apparent
approval: i

-In order to determine whether a particular form of ill-treatment should be ce
qualified as torture, the Court must have regard to the distinction, embodied in
Article 3, between this notion and that of inhuman or degrading treatment. As the’
European Court has previously found; it appears that it was the intention that the
Convention should, by means of this distinction, attach a special stigma to
deliberate inhuman treatment causing very serious and cruel suffering (see the -
Ireland v. the United Kingdom judgment cited above . . .). '

Selmouni at 9 96. Based on this apparent endorsement of the broad holding of Ireland v. UK and
the lack of specific relation between the court’s cautionary language in paragraph 101 and the
Ireland v. UK decision, neither Rule 1.1, 1.4 nor 2.1 unambiguously required citation to
Selmouni. , S

In sum with regard to the unclassified Bybee memo’s analysis of Ireland v. UK, OPR’s
suggestions that the memo should have discussed the UK’s lack of opposition to the
Commission’s ruling, the majority and minority committees’ conclusions regarding domestic
law, the number of dissenters, Selmouni v. France, and other similar factors outlined by OPR

‘may be reasonable. However, failure to discuss those matters did not produce a result that was
unambiguously prohibited. Rather, those suggestions appear to be little more than OPR’s
substitution of its own judgment for the judgment of Yoo and Bybee on those points. While
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OPR’s judgment calls are certainly entitled to consideration, the mere fact that OPR made the
judgment does not prove that contrary judgments are not also reasonable. Absent an
unambiguously applicable standard that requires the course that OPR deems best, those OPR -
judgments do not establish the boundaries of misconduct. '

‘ @) Public Comee Against Torture in Israel v. Israel

- OPR also criticized Yoo and Bybee’s discussion of Public Committee Against Torture
in Israel v. Israel, 38 LL.M. 1471 (1999) (PCATI v. Israel). In that case, the Isracli Supreme
Court answered three specific questions. The court first held that the Israeli General Security
Service (GSS) has authority to conduct interrogations of terrorist suspects. Id. at 21. Second,
the court held that GSS’s authority to conduct interrogations did not include the authority to
engage in certain coercive techniques described in the opinion. /d. at §32. Third, the court held
that the necessity defense cannot be used to authorize in advance certain types of interrogations.
Id. at §36. While noting that the question was not squarely before it, the court also observed,
“[W]e are prepared to accept that, in the appropriate circumstances, GSS investigators may avail
themselves of the ‘necessity defense’ if criminally indicted.” /d. at 135.

The techniques before the court included shaking, waiting in the Shabach position, the
frog crouch, excessively tight handcuffs, and sleep deprivation. The unclassified Bybee memo
asserted that the opinion is “best read as indicating that the acts at issue did not constituté
torture.” Unclassified Bybee memo at 30. OPR concluded that this assessment “was not based
on the language of the opinion.” OPR final report at 195.

While it is certainly far from obvious that PCATY v. Israel is “best read” as indicating that
the acts at issue did not constitute torture, there is arguably a reading of the opinion that supports
the inference Yoo and Bybee drew. The petitioners in PCATI v. Israel contended that the subject
techniques constituted torture. /d. at §14. The state contended that the actions were not torture.
Id. at f15. Although it decided that GSS was authorized to conduct interrogations, the court
concluded that “a GSS investigator . . . is subject to the same restrictions applicable to police
interrogators.” Id. at §32. The court, therefore, next considered whether conditions of necessity
could be used ex ante to authorize non-ordinary interrogation techniques. /d. &t §35. The court
concluded that the concepts of the necessity defense could not serve to authorize physical
interrogations in advance and that physical interrogations must be authorized by the legislature or
else the GSS, like the police, lacked such authority. /d. at §38. The court did not state that such
legislation would violate international obligations with respect to techniques at issue; rather, the
court observed: .

The “necessity” defense cannot constitute the basis for rules regardirig an
interrogation. It cannot constitute a source of authority on which the individual
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investigator can rely on {sic] for the purpose of applying physical means in an
investigation. The power to enact rules and to act according to them requires
legislative authorization. In such legislation, the legislature, if it so desires, may
express its views on the social, ethical and political problems of authorizing the
use of physical means in an interrogation. Naturally, such considerations did not
come before the legislature when the “necessity” defense was enacted.

Id. at J37. Although the reference to “social, ethical and political problems” could be read to
include possible violations of international obligations, the court did not explicitly reference
those obligations. Contrarily, in the face of a contention that the techniques at issue constituted
torture, the court’s failure to mention explicitly that such legislation would conflict with
international obligations cotild be read to suggest that the court viewed the techniques as not
absolutely prohibited by treaty, and therefore not torture.”

While.this conclusion is far from inescapable, it is also not entirely implausible. The fact
that the court suggested that the necessity defense might be available to a criminally-charged
interrogator adds marginally to such a conclusion. The Israeli court-noted that Israel’s treaty
obligations forbade interrogations involving torture, cruel and inhuman treatment, and degrading
treatment, and that “[t]hese prohibitions are absolute.” Id. at §23. Yet, the court observed,
“[T]here is no doubt that shaking is not to be resorted to in cases outside the bounds of
‘necessity” or as part of an ‘ordinary’ investigation.” Id. Further, the.court concluded, “Our ’ »
decision does not negate the possibility that the ‘necessity defénse’ will be available to GSS )}
investigators . ., .» Id at 1}40

Yoo and Bybee relied heavily on the court’s dicta that the necessity defense might be

available to a criminally-charged interrogator to reach their conclusion that the opinion is “best
-read” as indicating that the court did not believe the techniques at question constituted torture.

While this argument makes some sense, Yoo and Bybee failed to make the distinction between a

defense to a crime and a Jusuﬁcatxon in advance. In other words, the CAT obligates nations not
" to engage in torture and provides that “[nJo exceptional circumstance whatsoever, whether a state
of war or a threat of war, internal political instability or any other public emergency may be
invoked as a justification of torture.” Unclassified- ‘Bybee memo at 31, quoting CAT Art. 2(2).
However, an individual’s assertion of necessity as a defense to a criminal charge may not be
precluded by a prohibition on state assertion that exceptional ‘circumstances warranted state-

15The unclassnﬁed Bybee memo was internally inconsistent on this point because the
memo stated that the court concluded that the techniques were cruel and inhuman, Unclassified
Bybee memo at 30, but the Israeli court noted that the prohibition on torture, cruel and inhuman
treatment, and degrading treatment was absolute. PCATI v. Israel, at 123.
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sanctioned torture. After all, the United States would bring the criminal charge in the first
instance thereby indicating that the actions were not authorized by the state, and an individual’s
assertion of necessity would presuiably be disputed by the government. Under these '
. circumstances, a judicial determination that an individual could properly assert the common law
defense of necessity would not necessarily undermine the United States” treaty obligations. In-
other words, the Israeli court’s assumption that the necessity defense would be availabletoa
criminally-charged interrogator does not necessarily lead to the conclusion that the court believed
- that the techniques were not torturous. :

The memo also asserted that the Israeli “court carefally avoided describing any of these
acts as having the severity of pain or suffering indicative of torture.” Unclassified Bybee memo
at 30. However, the court described shaking as follows: '

The method is defined as the forceful and repeated shaking of the suspect’s upper
torso, in a manner which causes the neck and head to swing rapidly. Accordingto -

" an expert opinion . .. , the shaking method is likely to cause serious brain damage,
harm the spinal cord, cause the suspect to lose consciousness, vomit and urinate
uncontroliably and suffer serious headaches.

PCATIv. Israel at 19. This description contradicts the memo’s assertion and suggests an
exaggerated effort to support the “best read” interpretation.

Although the analysis of PCAT! v. Israel is flawed, I do not find that it in and of itself
suppotts a finding of misconduct. First, Yoo and Bybee disclosed that the court did not expressly
resolve the torture question. Second, they disclosed that their “best read” analysis was inferential
based on the court’s assertion that the necessity defense would be available to an interrogator. _
They failed, however, to point out that that question was not actually before the court. Third,
however, the holding in the case, while perhaps relevant to policy-makers, had likely no
relevance to the construction of a United States criminal statute. Fourth, the techniques at issue
bore little resemblance to the CIA’s proposal with the exception of sleep deprivation, which had
been determined not to be torture by the European Court of Human Rights. Fifth, there is a
reading, however strained, of the opinion that supports Yoo and Bybee’s conclusion, although

 characterizing it as the “best read” interpretation was inappropriate. For these reasons, 1 find
that even if the analysis represented a serious deficiency, it was not likely to have resulted in
prejudice to the client, and therefore, in and of itself, does not constitute a violation of Rule 1.1.
I will later address the Rule 1.4 and 2.1 implications in the context of all of the other valid
-criticisms. . :
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f. Commander-in-Chief power

OPR’s analysis of the Commander-in-Chief section of the unclassified Bybee memo
relied on four primary criticisms. First, OPR noted (1) the advice was incomplete and one-sided;
(2) Yoo should have disclosed that his view was a minority view; (3) Yoo knew the section
might be “used in an effort to provide immunity to CIA officers engaged in acts that might be
construed as torture;” and (4) Yoo should have stated more explicitly that a direct Presidential
order was nequn'ed to trigger the Commander-in-Chief clause Id. at 252,

" With respect to the first two points, OPR reported that Pat Philbin “told us that he thought
the Cornmander-in-Chief section was aggressive and went beyond what OLC had previously said
about executive power, and that he told Yoo to take it out-of the Bybee memo.” Id. The report
also cited a passage from Goldsmith’s book, The Terror Presidency, and cited Bradbury,

_ Goldsmith, and “commentators and other legal scholars” who criticized Yoo and Bybee’s failure

to cite Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). In The Terror Presidency,
Goldsmith wrote that Yoo and Bybee’s broad: conclusion “has no foundation in prior OLC
opinions, or in-judicial decisions, or in any other source of law.” OPR final report at 203
(quoting The Terror Presidency at 148). Goldsmith withdrew the Yoo memo because he
determined that it contained “unnecessary, overbroad, and in some respects erroneous” advice.
Goldsmith at 55.

While the report includes these assessments, OPR interviewed other Department : >)
attorneys who saw the ultimate issue less clearly. Philbin told OPR, “It wasn’t that I thought it "
was plainly wrong and you can’t defend it at all. . . . My solution to that was not try to figure out »
to the end whether, is this right and can we really-but just take it out, because it’s unnecessary

for that.”’ Philbin at 17-18. Philbin later offered, “[I]t’s an aggressive view of the clause to say
Congress can’t regulate at all the steps the President takes in dealing with enemy combatants
It’s aggressive. I think it’s a very tough question whether it’s wrong. 1’'m not sure that it is’
-wrong.” Id. at 22-23. Ciongoli likewise told OPR he thought the Commander-in-Chief section
- was aggressive but defensible. Ciongoli at 23. OPR asked Levin, who issued the memo .
'supersedmg the unclassified Bybee memo, why he did not repudiate the Commander-in-Chief
section, and he replied, “[Blecause it was unnecessary to address and it’s an extraordinarily
- complicatéd question.” Levin at 40. While he clearly thought that the issue need not have been
addressed, he also told OPR, “I don’t think I would say there is no commander-m-chxef override
if the circumstances are extreme enough.” /d. Ultimately, Philbin advised Bybee that he could
sign the memo with the Commander-in-Chief section in it. Philbin explained:

But given the situation and the time pressures, and they are telling us this has to be
signed tonight-this was like at 9 o’clock, 10 o’clock at night on the day it was
signed-my conclusion is that’s dicfa. That’s not what’s supporting this
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conclusion. 1 wouldn’t put it in there. But I think it is permissible, it’s okay for
you to sign’it. : .

Id. at 19. Philbin also made the point that the unclassifiéd Bybee memo and the classified Bybee
memo should be read together because these memos were intended to address the specific

- techniques discussed in the classified Bybee memo. Although the unclassified Bybee memo was
capable.of broad application, the classified Bybee memo addressed specific techniques applied to
a-specific individual under specific circumstances and advised the CIA, “If these facts were to
change, this advice would not necessarily apply.” Classified Bybee memo at 1.

, The memo’s discussion of this topic is decidedly one-sided and conclusory. Furthermore,
none of the witnesses told OPR that the conclusion was anything less than aggressive, and the
memo jtself does not disclose that the position taken is the subject of considerable dispute. On
the other hand, the memo was intended only for high level officials within the White House, the
. CIA, and, with respect to the Yoo memo, the Department of Defense. These officials included
the White House Counsel, the General Counsel for the CIA, and the General Counsel for the
Department of Defense. They were most likely aware that Y00’s assessment of the Commander-
in-Chief authority represented the most aggressive view on the topic. As noted earlier, it is not
clear-that the-Rules of Professional Responsibility or existing Department policy unambiguously
required Yoo to raise in the memos countefpoints to his conclusion given the limited and
sophisticated audience for which they were intended and Yoo’s well known belief that his
- ultimate conclusion was correct. Without question, it would have been a “best practice” to -
disclose contrary viewpoints, but it is not at all clear in this context that a known, unambiguous
obligation required those disclosures such that failure to include those viewpoints represented
professional misconduct. In other words, if the client wants bottom-line advice (and there is
some evidence that is what the CIA ‘wanted, see Attachment 1 to Bybee’s response to the final
report, Letter, Mahoney to Rizzo; at 1), must the lawyer provide the pros and cons nonetheless?
The commentary to DCRPC 2.1 provides, “In presenting advice, a lawyer . . . may put advice in
as acceptable a form as honesty permits.” Rule 1.4 provides that a lawyer “should fulfill
reasonable client expectations for information . . . .” OLC differs from private counsel with
respect to the import of its decisions on government actions and authorities. Nonetheless, it was
less than clear at that time that Yoo was obligated as a matter of professional responsibility to
disclose those viewpoints that contradicted his firmly held belief in the scope of Commander-in- .
Chief authority. In other words, while best practices may suggest it, no rule of professional

cogd.uct unambiguously required OLC attorneys to refute every counter-argument in every
opinion. ' .

_OPR also found that Yoo knew that this broad interpretation of the Commander-in-Chief
authority could be used to immunize CIA interrogators. OPR based this conclusion on the fact
that the Commander-in-Chief and defenses section of the report were added after the Department
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refused the CIA’s request for advance declinations of criminal prosecutions of CIA interrogators.
OPR final report at 252. OPR also found, “Yoo was aware that, absent the requirement of a
direct presidential order, the Commander-in-Chief section could become *this kind of general
immunity from everything anybody ever did.”” Jd. Among other things, OPR cited comments

from Goldsmith’s book expressing concern that “the opinions could be interpreted as if they were .

designed to confer immunity for bad acts.” OPR final report at 197, quoting The Terror
Presidency at 149-50. Philbin told OPR, on the other hand, that while he did not think the
Commander-in-Chief section should have been included, he did not think the memo provided
any sort of immunity. Philbin at 22. He reasoned that OLC was providing guidance about “a
Specific question about a specific person and doing specific things,” and in that context, he did
not think the Commarider-in-Chief section of the memo provided any immunity. Id. Goldsmith
is correct that the memo “could be interpreted as if [it was] designed to confer immunity” on CIA
interrogators. The unclassified Bybee memo issued, however, in connection with the CIA’s
request for an opinion regarding the legality of certain specific techniques under specific -
circumstances. The CIA’s request for OLC guidance strongly suggested that the CIA was
disinclined to authorize additional specific techniques absent QLC approval. The request to OLC
and the denied request for declination show that the CIA was, as it should have been, seeking
maximum protection for its employees before embarking on what it knéw would be a
controversial program that was, in its view, necessary to protect American lives. Thus, the CIA
likely well knew that the passage of time would bring personnel changes within the Department
of Justice and that these interrogations would be viewed with “the perfect, and brutally unfair,
vision of hindsight.” In his book, Goldsmith described histotical “cycles of timidity and
aggression” based on cited examples that led him to observe, “The executive branch and
~ Congress pressure the [inte{ligence] community to engage in controversial actions on the edge of
. the Jaw, and then fail to protect it from recriminations when things go awry.” The Terror.
Presidency at 163. ‘

OPR’s finding séemed to depend on a concern that the CIA was asking for maximum
license when the evidence in the record suggests that they were asking for maximum protection.
The following exchange with Philbin illustrates the point: ' »

Q Aside from whether it might be accurate in terms of the statute, did you
have any concerns abeut how the client would interpret and use the
memo? ‘

A I’'m not sure— -

Q - Inother words, you’re giving it to someone who’s trying to figure out—

' aside from the specific techniques, there’s a possibility that the memo will
be used generally to make their own policy decisions about what they can
do. Did you have a concern that— '

A That’s an assumption I would disagree with.
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Okay. I’d like to hear that.

It was clear in everyone’s mind that all that’s happening is this, and they
aren’t going to do a thing different from this without asking us. I mean,
that’s the mindset you get from CIA is, we want to be covered. And so
we’re going to be covered on this specifically, and that’s all it was, and

not, here’s some general parameters, go forth and make up the restof iton
your own.

>0

Philbin at 38-39. Philbin also told OPR that he was not aware of any concern on the part of the
CIA about how employees might be protected if they engaged in behavior beyond the approved
techniques. /d. at43. Philbin was unaware that the CIA was pressing or pushing for a specific
answer from OLC. He believed that the need was to identify the legal line and not to usurp “the
policymaker’s prerogative of going up to that line.” Id.

-was the OLC attorney who assisted Yoo with researching and writing,
the unclassified Bybee memo. OPR asked her if she was aware of how hard the CIA was
“pushing the declination question. She advised that she did not know how hard they were pushing
it, but that the sense she got from the CIA was

that their concem was what they don’t want to have happen is have someone do
something inthe field that someone sort of haphazardly says is okay, or they give
an okay. And then have them discredited as an officer in the CIA 10 years later
because someone comes back and says, you engaged in illegal conduct.

Yoo himself denied that there was any pressure from the White House or the CIA fora
particular result. Yoo testified: :

Q . Was there anything that you felt indicated that you should take an
aggnesswe attitude in interpreting the law?

A Not from the White House, or not from certainly those meetings that we're
talking about now.

Q What about the CIA?

A Certainly not from the CIA. 1mean, I don’t, I don’t actually think of them
as being particularly aggressive. And certainly on the legal issues, you
know-for example, they never came to us and tried to suggest how they
would read the statute, for example. . . . I think in this one, everybody
really was sort of taking our lead on 1t, because I think also of the lack of
authorities, lack of any interpretation. But also I had never felt that
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anybody was pushing us in one direction or another.

Yoo Pt. I at 37-38. In Yoo’s téstimony to OPR, he was inconsistent about the purpose of the
Commander-in-Chief and defenses section. For example, Yoo testified:

. Q

A
Q

. A

And then at some point the CIA kind of came back and said, well,
what if we go across the line, you know, even given what you’ve

. approved, what if we step across the line.

Yeah.

Was the idea of these defenses and the Commander-in-Chief a
reaction to that sentiment? '
Well, I know— well, I mean, they wanted, you know, this
declination from the Criminal Division which we couldn’t provide.
So, it wouldn’t be-I mean, I just don’t remember whether that was
aresponse to a specific-it kind of makes sense that it would have.
been that we could have said, look, you know, we can talk about
what happens if you go over the line, but we’re not saying we

would approve what went—you know, anything that happened, but

don’t have any real-like, for example, I don’t remember sitting in a
meeting and saying, oh, well, we can’t provide a declination, but

- we could do this. But it makes sense, although I don’t have any’

memory of it.

Yoo Pt. II at 6-7.

And then we have this other pressure about the CIA wanting a
declination letter, and their concern that-which I think is
understandable—their concern that the general memo and the statute
itself are still ambiguous about exactly what you do with specific
interrogation methods.

And so, no, I can completely see the inference that one
thing we decided to do in response was to talk about what would
happen if you did violate the statute, even though you are not
intending to violate the statute.

Id. at 31.

. ’ A

". But I don’t think we were trying to gwe them sort of immunity
or declmanon

48

—




Id. at 36.

A

.. 'But, you know, I think there’s no doubt that we, in response to
a separate declination, that we tried to inform them about the other
doctrines that would apply in that situation. Because the only
reason they would want a declination letter is for areas where they
might go beyond the opinion.

. Id.at37.

(Discussing OPR’s question regarding whether the unclassified Bybee memo
.articulated that the Commander-in-Chief authorization would require a
Presidential order)

A

A.

- .. 1 do know we talked about it and that was sort of the
conclusion we came to is that this was somtthing the President
would have to approve, and that it wasn’t something that could just
be claimed by everybody lower down, because then it would sort of
be this kind of general immunity from everything that éverybody
did. - _
Right. Well, I guess that’s what I’m asking you, if the fact that it>s
not in the written opinion, do you.think it ends up reading like it is
sort of a general immunity for anybody to claim it?
I don’t know. I mean, I would have thought, you know, what we
might have thought was perfectly clear for people who work in this
area might appear to other people, people not in the area that that
was the case. But that wasn’t our intention, and I know that wasn’t
the advice we would have given them orally:

. - * % %
So, you know, they’re written for people who work in the area and
are sort of familiar with the sort of general background.

Id. at 38-39.

Q

S >

So, your understanding of the meaning of that section is not that it
would apply to a routine interrogation in the field someone is using
to gain-say a military or a CIA person is in the field trying to
interrogate a prisoner to get information about conduct of the war,
and— '

No.

—violates the statute, goes over the line and violates the statute,
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that—
No, no, the necessity and self-defense—
—the DOJ would be able to prosecute an individual based on your

_ -opinion?

A Yeah, unless there was, unless they had some kind of direct, you
know, there was some direct chain of orders that—you know,

" because the President also doesn’t draft the orders for how they are
spetifically carried out. But those orders have to be wnhnn{he
President’s original directive,

Okay.

Yeah, for that Commander-in-Chief argument, that’s right.
And do you think that the way it’s written, given that that’s not
specifically stated, could end up being a bar to prosecution, that
someone could rise it effectively under your—-

A [don’t think so.

Q —-memo? s

A I don’t think so because the CIA, I mean, the CIA . _is very

familiar with this doctrme '

fol g

ok Je

id. at41-42,

Q So, it’s your recollection that those sections were the result of
discussions, idea sessions between you and Jay and Pat probably?

A Uh-huh. Yeah. . . .Ido remember talking about it with Pat and Jay
a number of times, this Commander-in-Chief issue, the defenses
issue, because~and this also went to my earlier concern'about the
clarity of the definition, the interpretation of a statute, because my
concern was that if the statute was interpreted in such a vague way,
you know, I thought it was entirely possible that it would be
applied-incorrectly. And so what [ wanted to know was what.
would happen if that would happen. And I’m pretty sure, I would
not be surprised that the CIA had mentioned this also; not the
Commander-in-Chief arguments or defenses, but I'm sure they
would have asked, you know, what would happen if the
interpretation—what would happen 1f we interpret it incorrectly, you
know, applied it incorrectly. .

- Q Did that have an influence on you, in terms of adding the
Commander-in-Chief section and the defenses section, or was 1t in
response to something that the CIA asked you about, or—

A Yeah, I'm pretty sure they—as [ say, I'm pretty sure they raised this
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Id. at 60-63.

In Bybee’s testimony before OPR, he was not at all equivocal on the issue of whether the
~ memo was.intended to provide advance declination. He echoed Philbin’s observation that the

o

issue. You know, if the definition is so vague, what happens if we
go over the line. .

Okay. . _

You know, I.don’t think they would have said-they wouldn’t have
said it this way. They would not bave said, can’t you include a
discussion of the Commander-in-Chief power. Or could you
include a discussion of the necessity defense. That wouldn’t be the
way they would-I’m sure what they would say rather would be,
you know, what happens if the statute’s vague and, you know,
somebody misapplies it in' good faith?

* &K

Ndw, the defenses issue I was aware from very early on because

. it’s discussed in all the legal literature—not all, but a lot of the legal
" literature about this question of interrogation, and it’s discussed in

Israeli opinions, does discuss this question of the necessity defense.
And so I thought it was ultimately something we were going to
have to discuss. ... : ‘

two August 1, 2002 memos were intended to be read together. He told OPR:

- 1 think that anybody who read those two memos and read them together as they
were intended to be read, would—especially would take away from the classified .
memorandum that if anybody was planning on doing anything differently from the
assumptions that they had provided to OLC that they ought to come back for very,
very specific advice and that going out and sort of making up your own rules,
based on that advice or trying to second guess how OLC .would see different
situations than were described to us would be a really dangerous thing to do.

This is~that the CIA was again very, very careful in providing the very

specific questions, and we were equally specific in answering them . .. .

Bybee at 115.

Finally, John Rizzo, who was Acting General Counsel at the CIA at the time the Avugust
1,2002 memos were issued and the named recipient of the classified memo, confirmed what
other witnesses had said about the CIA’s intention in secking OLC’s guidance. Rizzo was given
an opportunity to respond to the second draft. In that draft, OPR observed:
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- [W]e found ample evidence that the CIA did not expect just an objective, candid
discussion of the meaning of the torture statute. Rather, as John Rizzo candidly
admitted, the agency was seeking maximum legal protection for its officers and at

one point Rizzo even asked the Department for an advance declination of criminal
prosecution.

OPR second draft at 182. Rizzo strongly objected to this finding regarding the CIA’s
expectations, yet OPR nonetheless included it in the final report. /d. at 226. In his response, in
reference to the above-quoted.- sectlon of the second draft, Rizzo wrote:

This section of the Report erroneously concludes that the CIA’s interest in
providing maximum legal protection meant that the CIA did not want objective,
thorough analysis of the torture statute. Nothing could be further from the truth.
As Iindicated on numerous occasions, CIA looked to the Department for legal
guidance to ensure its compliance with the torture statute and other applicable
law. If the Department had instructed CIA that any of the enhanced interrogation

" techniques were not legally permissible, the CIA would not have used those
techniques. . . . The report suggests that providing maximum legal protection for
CIA officers and obtaining objective analysis of the enhanced techniques were
mutually exclusive propositions—they were not. The only practical way to provide
the CIA with the maximum legal protection it sought was to objectively interpret
the torture statute and other applicable law and apply the law to the various ‘
enhanced interrogation techniques. If CIA had asked the Department to provide
anything other than an objective analysis of the law and the techniques we would
have undercut the very protections we sought for our officers. This theme in the
report is simply not accurate, and it literally makes no sense.

Rizzo April 8, 2009 response at 4.

Ambng the difficulties in assessing these memos now over seven years after their
issuance is that the context is lost. In order to assess the memos accurately, it is important to
consider what the individuals who were involved in the process said about their thinking at the
time. Nonetheless, in the hands of capable attorneys, virtually every fact cuts both ways. For
example, John Rizzo contends that seeking maximum legal protection for CIA officers was a
good thing, and that desire led him to seek guidance from the office within the Department
tasked with giving it. See 28 C.F.R. § 0.25. The innocent explanation for his inquiry would be
that before the CIA advised its officers to engage in coercive techniques, the agency and the
individuals should understand the potential risks associated with that activity. The torture statute
expresses its prohibitions in terms of imprecise degrees of injury such as “severe” pain and
“prolonged” mental suffermg, and the assessment of whether these techmques constxtuted torture .
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-would often be in the eyes of the beholder. Knowing that the techniques for which they sought
authorization were close to the statutory line, the agency wanted to eliminate as much as possible
its officers™ exposure to criminal liability for engaging in interrogation techmques that the agency
believed necessary for the protectlon of American lives. '

From OPR’s much later perspective, Rizzo’s effort to seek maximum legal protection

was suspicious and suggested an intent on behalf of the CIA to obtain maximum license to

engage in torturous interrogation techniques with impunity, and Yoo was their willing facilitator.

Although the evidence regarding which of these interpretations reflects reality is to some extent

- in conflict, I am unpersuaded that the preponderance of the evidence supports the sinister

alternative. First, the conclusion assumes bad faith on the part of too many people-Yoo, Bybee,

" Philbin, Ashcroft, Rizzo, and the CIA interrogators in the field, among others. Second, and
perhaps most persuasively, the only memo actually directed to Rizzo at the CIA was the
classified Bybee memo that confined its scope to specific enumerated techniques applied to a
particular individual under particular circumstances and instructed that the advice would not

_apply if the facts change. The classified Bybee memo relied on the facts that (1) the interrogation
team was certain that Zubaydah had information he refused to divulge, (2) the information
pertained to terrorist networks overseas and plans to conduct attacks within the United States or
against American interest overseas, (3) Zubaydah seemed unwilling to disclose this information,
anid (4) intelligence reflected a level of “chatter” consistent with that which preceded the
September 11 attacks. Classified Bybee memo at 1. In hindsight, the ooncem&underlymg the
classified Bybee memo may have been overblown, but 1 certainly am not willing to conclude that,
less than one year after 9/11, the officials responsible for preventing another attack took the
threat too seriously. Finally, I agree that the unclassified Bybee meémo and the Yoo memo can be
intetpreted as providing a broad grant of immunity to CIA interrogators. However, the memos
speak in terms of defenses that “could be raised” rather than circumstances that would authorize
the agency to engage in torturous acts. In other words, rightly or wrongly, the memo answers the
question not explicitly before the court in PCATI v. Israel, that is whether the defenses could be
raised by an interrogator charged with a criminal offense. The memos do not purport to describe :
circumstances in which the CIA could authorize torture in advance, and the preponderant
evidence suggests that the CIA did not intend to use the memos that way. As Bybee noted, given
the restrictive language in the classified Bybee memo, any effort to construe the memo as
authorization to engage in techniques beyond the specifically approved techniques would have
been “a really dangerous thmg to do.”

Furthermore, OPR has pointed to no additional interrogation methods that the CIA
implemented without OLC approval. To the contrary, the OPR final report reflects that when
unapproved techniques were used by CIA interrogators, the CIA’s Deputy Director of Operations
notified the CIA Office of Inspector General, which conducted a review of the techniques and,

. where appropriate, made referrals to the Depanment of Justice.
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Finally, OPR criticized the unclassified Bybee memo and Yoo memo for failing to
specifically state that the Commander-in-Chief authority depends on an order from the President
himself. As Yoo noted, however, the audience for these memos likely was well aware of that
restriction, and Bybee offered that the memo was not intended to address that specific question.
Bybee told OPR that the memo was more directing the recipients’ attention to the issue and thata
more complete discussion would have required 50 pages and caused further delay. Bybee at 89.
He noted that if he had known the memo was going to be released and not restricted to “an
audience of sophisticated lawyers down the street,” then he would have wanted it drafted
differently. Id. at 92. While not explicitly saying that the authority described must be executed
through a direct order from the President, the memo generally described the authority as the
President’s authority. The section is titled, “The President’s Commander-in-Chief Power,” and
in its introductory paragraph noted, “As Commander-in-Chief, the President has the
constitutional authority to order interrogations of enemy combatants to gain intelligence
information conceming the military plans of the enemy.” Unclassified Bybee memo at 31.
While the memo failed to explicitly state that the President himself must issue such an order, it
- also provided no suggestion that someone other than the President could exercise his
Commander-in-Chief authority to direct otherwise illegal activity. Once again, while a more
complete discussion of the question would have been an improvement, the decision to add the
section came only approximately two weeks prior to the date on which the CIA said it needed a
decision. OPR final report'at 52-53. That reality along with the limited intended audience for

the memo suggest that neither Rule 1.1, 1.4, nor 2.1 unambiguously required that OLC explicitly:;. -

address that issue in the memos.

In sum, based on the foregoing, although it is apparent that the Commander-in-Chief
section was not perfect, it does not reflect professiona! misconduct. The memo was-issued for a
limited purpose and accompanied by a companion memo that constrained its 'scope and reduced
the risk—to the extent that any actually existed—that the CIA would use the memo as broad license
to engage in unauthorized interrogation practices.

g  Criminal defenses to torture |
‘ 1) The necwéity defense
] OPR also questioned Yoo and Bybee’s &temimﬁonAMt the necessity defense could be
available to interrogators charged with violations of the torture statute. Those criticisms included
Yoo and Bybee’s failure to cite United States v. Oakland Cannabis Buyers’ Cooperative, 532
U.S. 483 (2001), failure to conduct an element-by-element analysis of the defense, and failure to
analyze correctly the ratification history of the Convention Against Torture (CAT).
The memo would have becn more Qbmpleté if it had included a cithﬁon to and description
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of Oakland Cannabis. In that case, the Court speculated whether the common law defense of
necessity would ever be available to someone charged with a statutory crime thiat does not
provide for it, but ultimately declined to fesolve the question. Id. at 490-91. The unclassified
Bybee memao cited United States v. Bailey, 444 U.S. 394 (1980) for the proposition that “the
Supreme Court has recognized the defense.” Unclassified Bybee memo at 40. However, citing
Bailey, the Court observed in Oakland Cannabis only that “we recognize that this Court has
discussed the possibility of a necessity defense without altogether te]ectmg it.” Oakland
Cannabis, 532 U.S. at 490.

. On the other hand, the Court’s speculation in Oakland Cannabis was dicta because the

. Court resolved the issue before it not by abrogating the defense in all cases, but by specifically
holding only that the medical necessity defense to distribution of marijuana was precluded by
statute. Id. at 491. Thus, while Oakland Cannabis speculated about the viability of the common
law necessity defense, the law in every relevant circuit recognized it. OPR noted, “Opinions
discussing and setting forth the elements and limitations of the necessity defense were available
from every federal judicial circuit except the Federal Circuit (which does not hear criminal
cases).” OPR final report at 209. Although a more complete description of the law might have
been helpful to the intended audience, the controlling law in each circuit permitted the defense

- under appropriate, albeit narrow, circumstances. Of note, courts considering the necessity.
-defense since Oakland Cannabis have not taken the bait and rejected the defense. To the
contrary, in Raich v. Gonzales, 500 F.3d 850, 858 n. 4.(9% Cir. 2007), the court observed, “We do
not believe that the Oakland Cannabis dicta abolishes more than a century of common law
necessity jurisprudence.” See also United States v. Al-Rekabi, 454 F.3d 1113, 1122 (10* Cir.
2006) and United States v. Alston, 526 F.3d 91, 94 (3" Cir. 2008). In sum, the failure to cite
Supreme Court dicta that contradicted “a century of common law necessity jurisprudence” does
not constitute misconduct. .

OPR criticized the unclassified Bybee memo’s alleged failure to conduct an element-by-
element analysis of the defense. However, while not in the format OPR suggested, the memo did
discuss the factors typically partof any formulation of the defense of necessity including, most
importantly, that “the defendant cannot rely upon the necessity defense if a third alternative is
open and known to him that will cause less harm.” Unclassified Bybee memo at 40.

The more difficult question on this subject is not whether the necessity defense remained
generally viable at the time the memo was written, but whether it would be available to a
defendant charged with violation of 18 U.S.C. §2340A. The themo and OPR’s report engage in
lengthy analyses of how the ratification history of the CAT might impact that question. The
significance of the ratification history. boils down to whether, when Congress passed the torture
‘statute, it failed to address explicitly the CAT provision providing that no extraordinary

.circumstances can justify torture because it did not want to or because it did not need to.
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Because the question remains open until a court decides it, either interpretation is possible. OPR
made a strong case that the ratification history of the CAT suggests that any Congressional effort
to implement CAT would necessarily preclude application of the defense. OPR final report at
216-17. Yoo and Bybee, on the other hand, contend that Congress was aware of the CAT
provision that no exceptional circumstances could be invoked to justify torture and that its failure
to prohibit defenses in the statute evidences its rejection of the CAT restriction so far as it
.applied to make the necessity defense unavailable to an individual defendant. '

In OPR’s analysis, it asserted.in support of its position that “the treaty explicitly stated . . .
that necessity was not a defense to torture.” OPR final report at 216 citing CAT art. 2(2). But the
treaty does not say that the necessity defense would not be available to an individual charged
with a crime. Rather, it says that a state may assert no exceptional circumstance as a justification
for torture. In this sense, OPR seeks to “have it both ways” with respect to the Israeli case in the
opposite way Yoo and Bybee did. OPR argued that the Isracli court’s statements that the
necessity defense might be available to a criminally-charged GSS interrogator did not evidence
that the Israeli court thought the techniques at issue were not torture. Here, however, OPR
contended that the treaty prohibited necessity as a defense to torturous acts, As the Israeli court

- noted, the defense of “justification” depends on prior state authorization of the actions underlying
a criminal charge, whereas the defense of necessity “involv{es] an individual reacting to a given
set of facts.” See PCATI v. Israel, at §]35-37. This distinction makes a difference to the analysis
of both PCAT!Iv. Israel and the statutory history of the torture statute. ‘

Yoo and Bybee conflated the concepts as well. They concluded that the necessity defense
might be available to an interrogator charged with torture, but found that the Israeli case was best
read as concluding that the interrogation techniques at issue were not torture because the court
said the necessity defense would be available. Yoo and Bybee’s contention that the necessity
defense would be available to a CIA interrogator based in part on Congress’s failure to adopt the
purpose portion of the CAT definition provides some basis to explain the inconsistency.
Nonetheless, the memo would have been more complete if it had discussed this seeming
contradiction.

OPR’s criticism of Yoo and Bybee’s conclusion regarding the necessity defense also
relied on the statement in Oakland Cannabis Buyers that the Court rejected “the Cooperative’s
 intimation that elimination of the [necessity] defense requires an explicit statement.” OPR final
report at 216, citing Oakland Cannabis Buyers, 532 U.S. at 491 n4. However, in that case, the
defendants sought to assert a defense of medical hecessity to a marijuana distribution charge.
Congress included marijuana on Schedule I, which lists by its own terms drugs that have no
currently accepted medical use in the United States. See 21 U.S.C. §812. The Court relied on
this provision to conclude that the medical necessity defense was not available, For this reason,
the Court’s observation that Congress need not explicitly eliminate the necessity defense has
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little relevance to the availability of the defense in the torture context.

- The Supreme Court has recognized that “Congress in enacting criminal statutes legislates
against a background of Anglo-Saxon common law.” Bailey, 444 U.S. at 415 n.11. The Anglo-
Saxon background against which Congress passed the torture statute provided for the defense of
necessity, and it is at least plausible that Congress’s failure to specifically preclude its application
to the torture statute evidenced a determination of values.'® Further complicating this discussion
is the reality that any court that interprets this statute will do so in the context of a criminal
prosecution. The Supreme Court has recognized the longstanding principle that “ambiguity
concerning the ambit of criminal statutes should be resolved in favor of lenity.” Liparota v.
~ United States, 471 U.S. 419, 427 (1985). In this context, the Supreme Court has considered and
relied on statutory history to construe a criminal statute narrowly against the government. See
e.g. Flores-Figueroa v. United States, 129 S.Ct. 1886 (2009); United States v. Granderson, 511
U.S. 39(1994); United States v. Thompson/Center Arms Co., 504 U.S. 505 (1992); and United
States v. RL.C,, 503 U.S. 291(1992). However, the Court has also noted:

It is true that the need for fair warning will make it “rare that legislative history or
statutory palicies will support a construction of a statute broader than that clearly
warranted by the text,” Crandon v. United States, 494 U.S. 152, 160, 110 S.Ct.
$97,1002-03,108 L.Ed.2d 132 (1990), and that “general declarations of policy,”
whether in the text or.the legislative history, will not support construction of an
ambiguous criminal statute against the defendant, Hughey v. United States, 495
U.S. 411, 422,110 8.Ct. 1979, 1985, 109 L.Ed.2d 408 (1990). But lenity does not
always require the “narrowest” construction, and our cases have recognized that a
broader construction may be permissible on the basis of nontextual factors that
make clear the legistative intent where it is within the fair meaning of the statutoty

language.

United States v. R.L.C., 503 U.S. 291, 306 n. 6 (1992). How the Court might view the statutory
history is even further complicated because the necessity defense is not part of the statute but
arises from common law. Although OPR may ultimately prove correct, until a court resolves the
issue, OPR’s interpretation of the ratification history reflects a mere difference of opinion.
Furthermore, the distinction discussed in.PCATY v. Israel likewise applies here. The CAT clearly
_ prohibits a government from authorizing torture in advance based on exceptional circumstances,

"As noted above, although the question was not precisely before the court, the Israeli
court was “prepared to accept that, in the appropriate circumstances, GSS investigators may avail
themselves of the ‘necessity defense’ if criminally indicted.” PCATIv. Israel, at 35.
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but that prohibition does not necessarily lead to the conclusion that dn individual criminal
defendant could not raise necessity as a defense to a torture charge. Once again, Yoo and
Bybee’s analysis of the CAT provisions as they relate to the availability of the necessity defense
does not reflect a violation of Rule 1.1,140r2.1.

(2)  Self Defense

With respect to the issue of self-defense or more accurately “defense of others,” OPR first
criticized Yoo and Bybee for citing secondary sources rather than primary sources to describe the
defense. The memo cited well-respected sources regarding a longstanding common law defense,
"and nothing about the particular formulation of the defense reflected in those sources suggests
that citing them is professional misconduct or resulted in an inaccurate general description of the
defense.

Second, OPR criticized the memo for overstating the number of “leading scholarly
commentators” on the issue of whether self-defense can apply to torture. In the unclassified
Bybce memo, Yoo referred to “commentators” but named only one. In the Yoo memo, he added
a second commentator, and OPR contended that the article on which Yoo relied does not actually
support the defense. Whether one commentator or many support the availability of self-defense
in the torture context is of little actual consequence and would probably have been better left out
of the memos altogether, but the issue is simply too inconsequential to support a finding of
misconduct in and of itself.

Realistically, this issue seems to simply come down to (1) whether Congress intended to
and did eliminate the defense and (2) if not, whether the facts of a particular case support the
defense. Yoo and Bybee flagged that the defense usually applies when the otherwise prohibited
force is directed at the actor who intends to injure or kill third parties rather than at someone who
has information about that actor. OPR’s final report disclosed no case that addresses that issue.
OPR noted, and I agree, that the discussion of self-defense in many ways overlaps the discussion

_of the necessity defense. Under Yoo and Bybee’s analysis, it is difficult to conjure a hypothetical
interrogation in which defense of others would apply but necessity would not. Yet, although
OPR was critical of the support that Yoo and Bybee cited for their conclusion, it did not cite
contrary case law that refuted the conclusion. In the absence of judicial precedent to the contrary,
OLC’s conclusion that interrogators would be able in certain circumstances to assert defense of
others in response to a criminal charge was not unamblguously prohibited.

OLC also suggested that an interrogator might be able to augment such a defense to
torture charges based on Jn re Neagle, 135 U.S. 1 (1890). In that case, the Court ordered the
release of Deputy United States Marshal Neagle, who the state charged with murder after he
killed an assailant who attacked a federal Judge The Supreme Court held that Neagle was
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_entitled to habeas corpus relief because he was acting under the authority of the United States.
Neagle, 10 S.Ct. 658, 672. The unclassified Bybee memo opined:

If the right to defend the national government can be raised as a defense in an
individual prosecution, as Neagle suggests, then a government defendant, acting
in his official capacity, should be able to argue that any conduct that arguably
violated Section 2340A was undertaken pursuant to more than just individual
self-defense or defense of another. In addition, the defendant could claim that he
was fulfilling the Executive Branch’s authority to protect the federal government,
and the nation, from attack.

Unclassified Bybee memo at 45. This supposition is similar to the public authority defense. The
public authority defense applies when the defendant engages in criminal conduct at the request of
a government official. United States v. Strahan, 565 F.3d 1047, 1051 (7" Cir. 2009). When
defendants have claimed to act under the authority of the CIA, courts have. sometimes referred to
the defense as “the CIA defense.” See United States v. Pitt, 193 F.3d 751, 756 n.3 (3d Cir. 1999)
(citing cases). The CIA defense differs from the typical public authority defense because the
claimed authorization is apparent rather than real. See id. This is in part because the CIA cannot
authorize individuals to violate the Constitution or statutes. United States v. Anderson, 872 F.2d
1508, 1516 (11" Cir. 1989). Courts generally reject apparent authority as a viable theory of
defense. See United States v. Fulcher, 250 F.3d 254 (4* Cir. 2001) (accumulating cases):;

Torture is illegal, and the CIA cannot authorize conduct that violates a statute. The CIA
sought OLC’s opinion in order to assure that it did not authorize torturous acts. The CIA
authorized only the techniques approved by OLC. Therefore, it is not likely that a'CIA employee
who used an unauthorized interrogation technique and was later charged with torture could claim
that be was “fulfiiling the Executive Branch’s authority to protect the federal government and the
nation, from attack.” Had the United States Marshals Service told Neagle that he could not use
lethal force under any circumstances, he may have been able to assert defense of others as a
. defense to the murder charge, but he could not claim he was exercising his official authority.

The Court found in Neagle that the authority to use lethal force to protect Judge Field was
implied, and OLC has found other authorities implied as a result of Neagle. See e.g. Authority of
FBI Agents Serving as Special Deputy United States Marshals, to Pursue Non-federal Fugitives,
19 USAG 33, 1995 WL 944018 (February 21, 1995) and Use of Federal Employees for Olympic
Security, 20 USAG 200, 1996 WL 33101196 (May 17, 1996). In the latter opinion, citing an
earlier decision, OLC observed that the authority to punish an offense suggests inherent authority
to take reasonable and necessary steps to prevent an offense. Use of Federal Employees for
Olympic Security, 1996 WL at *6 n.3. Thus, a CIA employee who engaged in authorized
interrogation techniques and who was later charged with torture might raise a defense loosely
based on Neagle. However, an authority explicitly withheld cannot also be implied. Thus, Yoo
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and Bybee’s contention that Neagle suggests the availability of a defense to charges arising out of

expressly prohibited interrogation techniques seems wrong, particularly since the CAT treaty
_ permits no justification for torture.

2. The Classified Bybee memo

a. Failure to discuss history surrounding use of water in
interrogations

OPR first criticized the classified Bybee memorandum’s discussion of waterboarding for
failure to cite the United States’ history surrounding the use of water in interrogations. OPR
claimed the classified Bybee memo should have discussed In re Estate of Marcos Litigation, 910

" F.Supp. 1460 (D.Haw. 1995) and United States v. Lee, 744 F.3d 1124 (5" Cir. 1984). In the
former, the court considered damage claims from Filipino victims of the oppressive Marcos

regime. The court listed fourteen interrogation methods it described as forms of torture. Marcos,

910 F.Supp. at 1463. The court’s description of one of those techniques is similar to the

- waterboard. Subsequent to a jury trial during which the jury found in favor of 22 named -
plaintiffs, the court appointed a special master to depose a sampling of class members in the
Philippines in an effort to develop a basis for the jury to determine damages for the class. See
Hilao v. Marcos, 107 F.3d 767, 772 (9" Cir. 1996). The Special Master deposed 137 class
members, approximately three of whom had been subjected to a waterboard-like procedure. In
two of the cases, the waterboard-like procedure was part of a course of conduct that included
other clearly torturous acts. In the third, the plaintiff, at 8:00 pm,

was taken to a forest, stripped, forced to lie on a table, had his hands and feet held
down, and had soapy water poured into his nose and mouth which made him feel
like he was drowning. This treatment lasted until 4:00 am, during which time
[plaintiff] lost consciousness “many times,” felt chest pains, and cried. He
testified that he never screamed because there was water in his mouth. After he
would pass out, the soldiers would revive [plaintiff] which he said felt like
“somebody was pushing the water out of his stomach.” [Plaintiff] testified, “I
experienced a lot of sufferings during that time. 1 wish that it would be better for
them to kill me than to bear what they were actually doing to me at that time.”

In re Estate of Marcos, 1994 WL 874222, 35 (D.Haw. January 3, 1995). The special master
validated this claim and recommended a damage award of $30,000. Id. While the Ninth Circuit
Court of Appeals considered two separate appeals in the case, only one of the opinions discussed
a specific interrogation, and it was not the interrogation described above. See Hilao v. Estate of
Marcos, 103 F.3d 789 (9" Cir. 1996). On appeal, the court quoted and approved the district
court’s jury instruction regarding torture that tracked the TVPA language. Id. at 792-93. The
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Special Master apparently applied that same standard. A discussion of the Marcos case may
have been helpful in some limited sense, but the only fact pattern that even resembled the
procedure for which the CIA sought approval was found to constitute torture by a special master
in an unpublished decision. Furthermore, it is even less clear that a discussion of this case was
necessary in a memorandum written specifically to the CIA and for very limited distributioh.
Finally, Yoo and Bybee cited the Court of Appeals opinion in the appendix of the unclassified
Bybee memo. Unclassified Bybee memo at 49. For these reasons, I am not persuaded that

. failure to cite this case evidences professional misconduct.

In Lee, the United States brought civil rights charges against law enforcement officers
who subjected individuals in their custody to water torture. However, the opinion does not
- describe the technique nor conduct any analysis that would be useful as a predictor for how
- courts might construe Section 2340A in the future. In the Levin memo, written to replace the
unclassified Bybee memo, Levin observed that Congress may have adopted a definition of torture
that differed from the colloquial use of the term and noted that only the CAT definition was
--relevant to his analysis. Levin memo at 2.. For these reasons, failure to cite Lee does not
evzdcnce professional mtsconduct

OPR also described additional historical examples of “water torture,” but the examples
are distinguishable from the proposed technique and were not analyzed under language similar to
the torture statute or the CAT. While citation to these examplesmay have provided useful
historical context, it seems that such context would largely relate to the policy decision rather
than to the legal question. For this reason, the Rules of Professional Conduct did not requlre
reference to those historical incidents. See OPR ﬁnaI report at 21 n.23.

b. Failure to discuss distinctions between SERE training and
interrogation

OPR next criticized the classified Bybee memo for faili

A close reading of the unclassified Bybee memo demonstrates that the psychologlca.l
impact of the proposed techniques mattered only to the approval of the waterboard. The torture
statute proscribes acts “specifically mtend_ed to inflict severe physical or mental pain or suffering
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> 18US. C §2340(1). The statute defines “severe mental pain or suffenng” as prolonged
mental harm caused by one of certain enumerated acts listed in the statute. In the classified
Bybee memo, Yoo and Bybee first considered whether the proposed techriiques would cause
severe physiqal pain. After concluding that the techniques would not cause severe pain, they
turned to the issue of whether the proposed techniques would cause severe mental pain or
suffering. As a threshold matter, however, they first determined that nine of the ten proposed
techniques were not encompassed by the enumerated acts, and therefore there was no need to
evaluate whether the acts would cause severe mental pain or suffering. They did determine that
the waterboard constituted a threat of imminent death, which is one of the enumerated acts in the
. statute. Therefore, they next addressed whether the waterboard would result in'prolonged mental
harm. They wrote, “Based on your resg-.arch into the use of these methods at the SERE school -
and consultation with others with expertise in the field of psychology and interrogation, you do
not anticipate that any prolonged mental harm would result from'the use of the waterboard »
Classified Bybee memo at 15. ' -

that the waterboard did not cause severe physical pain and suffering, and the SERE training .
would seem to be directly relevant to that question. Therefore, the only remaining question for’
them was whether the waterboard would cause severe mental pain and suffering for Zubaydah.

They could detennine that the waterboard would cause Zubaydah severe mental pain and
suffering only if (1) it would cause severe mental pain and suffering on-anyone to whom it was
applied, or (2) it would cause severe mental pain and suffering on Zubaydah based on his
particular psychological assessment. The SERE training-despite its differences with real world
application of the waterboard-would be elevant to the threshold question of whether everyone
subjected to the waterboard: suffers severe mental pain or suffering. Because they determined
that not everyone who undergoes the waterboard suffers severe physical pain or suffering, they
+ mext considered whether Zubaydah would suffer severe mental pain or suffering as a result of the

concluded that he would not experience any -
m the use of the techniques, and OLC relied on that conclusion. Classified
Bybee memo at 7, 17. The memo continued, however, to attribute too much significance to the
SERE training when it stated, “The continued use of these methods without mental health
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consequences to the trainees indicates that it is highly improbable that such oonsequences would
result here.” Id. at 17-18. The memo would more correctly have observed that Zubaydah’s
psychologlcal assessment, combined with the SERE experience and the CIA’s intention to have
medical experts monitor the interrogation, made it highly improbable that Zubaydah would suffer

mental health consequences. As draﬁcd, however the memo could be interpreted as concluding
or an individualized assessment.

Because of the context, however, that erroneous {at worst
or poorly drafted (at best) observation was not critical to the approval of the tectiniques on
Zubaydah.

c Other criticisms

OPR faulted the classified Bybee memo for failing to discuss whether procedures used to’
effect sleep deprivation would cause severe physical or mental pain or suffering apart from the
sleep deprivation itself. OPR pointed out that the Bradbury techniques memo'” noted that the
classified Bybee memo had not considered the mechanisms for effecting sleep deprivation. The -
Bradbury techniques memo concluded, however, that those mechanisms would not cause severe
pain or suffering and approved sleep deprivation as an interrogation technique that would not
violate the torture statute. Bradbury had the advantage of considering the reported experiences
from prior interrogations involving sleep deprivation that would-not have been available to Yoo

. and Bybee. See Bradbury techniques memo at 37 n.45. Furthermore, by way of example only,

. the European Court of Human Rights found that sleep deprivation was not torture but likewise
did not explore the means used to keep a detainee awake. See Ireland v. United Kingdom, supra.
The memo would have been more complete had OLC asked the CIA how it intended to keep a
detamee awake and addressed those mechanisms.

Next, OPR clauned that the class;ﬁed Bybee memo should have noted that 2 Supreme
court case from 1944 quoted an American Bar Association (ABA) report describing sleep
deprivation as “the most effective torture and certain to produce any confession desired.” OPR
final report at 236 quoting Ashcrafi v. Tennessee, 322 U.S. 143, 151 n.6 (1944). Asabserved by
Levin, colloquial uses of the term “torture” have little relevance to determining whether a
particular technique violates the torture statute Levin memo at 2. Furthermore, the actual
question before the Court was weather Ashcraft’s confession was compelled not whether the
interrogation was torturous. The Court citéd the referenced ABA report only as one account of

"Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence
Agency Re: Application of 18 U.S.C. §§ 2340-2540A to Certain Techniques That May Be Used.
in the Interrogation of a High Value al Qaeda Detainee, May 10, 2005.
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the disputed events surrounding Asheraft’s interrogation. Although the Court found Ashcraft’s
confession was compelled, the Court itself did not describe the interrogation as torturous. /d. at

~ 154. For these reasons, [ am unpersuaded that the Rules of Professional Conduct required Yoo
and Bybee to cite Ashcraft in the classified Bybee memo.

Finally, OPR faulted Yoo and Bybee for failing to consider how a detainee would be

- forced to maintain stress positions. Although the Bradbury techniques memo addressed the
mechanisms used to keep someone awake, it did not address the mechanisms used to cause
someone to maintain stress positions. OPR faulted Yoo and Bybee for failing to consider
whether the “subjects would be shackled, threatened, or beaten by the interrogators, to ensure
that they maintained those positions.” OPR finil report at 237. First, it is implausible that the
CIA would seek authority to use a stress position but fail to advise the CIA that the detainee
would be beaten in order to maintain the position. Second, the torture statute itself prohibits
certain types of threats that would cause prolonged mental harm including threats of imminent
death, threats to inflict torturous pain, and threats of death or torturous pain to third parties. The
memo listed those prohibited threats in its discussion of the techniques in question. Classified
Bybee memo at'1. Finally, although the memo does not address the possibility that shackling
could constitute torture, its broad prohibition on the infliction of severe pain communicated to
the CIA that it could not inflict severe pain in an effortto maintain an approved stress position.
For these reasons, the DCRPC did not unambiguously require Yoo and Bybee to address the

mechanisms for maintaining approved stress positions. iy
3. Conclusion

In sum, I concluded that in the unclassified Bybee memo, Yoo and Bybee’s discussion of
severe pain, PCATI v. Israel, Commander-in-Chief authority, and self-defense (particularly the
discussion of Jn re Neagle) were flawed. On the other hand, although the analyses of specific
intent, the CAT ratification history, United States judicial interpretations, Jreland v. United
Kingdom, and the necessity defense were debatable, those analyses generally were most
susceptible to criticism because they slanted toward a narrow interpretation of the torture statute
at every turn. [ concluded above that the DC Rules, considered in total and not in isolation,
obligated Yoo and Bybee not to knowingly or recklessly provide incorrect legal advice or to
provide advice in bad faith. Further, Rule 1.1 unambiguously obligated them to provide.
competent advice. The District of Columbia courts have held proof of violation of Rule 1.1
requires a serious deficiency defined as “an error that prejudices or could have prejudiced a client
. . . caused by lack of competence.” In re Evans, 902 A.2d 69-70 (D.C. 2006).

With respect to Bybee, particularly in light of his supervisory rolé in the issuance of these
memos, I conclude the preponderance of the evidence does not support a finding that he
knowingly or recklessly provided incorrect advice or that he exercised bad faith. Also, there is
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little or no evidence to support a finding that Bybee exhibited conscious indifference to the
consequences of his behavior. Yoo and Philbin were well-respected attorneys with stellar

. backgrounds both of whom had clerked for the United States Supreme Court. Althoughhe
engaged in sngmﬁcant review of the issues himself, his consultation with respected colleagues

. and the absence of any evidence suggesting that he issued the opinion in order to satisfy his client
or that he was motivated by an improper purpose refutes any argument that he acted with
conscious indifference to the consequcnccs of his action.

_ Alth_ough Yoo and Bybee's errors were more than minor, I do not believe that they
evidence serious deficiencies that could have prejudiced the client. This conclusion is largely -
supported by the reality that the memos were written for a limited audiance and were but part of
the dialogue with the CIA. The most significant errors, which occurred in the unclassified Bybee
memo, were not likely to cause prejudice because the classified Bybee memo issued
contemporaneously and approved spécified techniques against a specific individual and advised
that the advice would not necessarily apply if the facts changed. The conclusions of the classxﬁqd .
Bybee memo did not depend on necessity, self-defense, or Commander-in-Chief authority. '
Rather, those conclusions were based on analysis of the proposed techniques considered under
the framework of the torture statute. Furthermore, although the CIA received the unclassified
Bybee memo, the more limited classified Bybee memo was directed specifically to the General

_Counsel of the CIA. Echoing in some respects the holding in Evars, the Virginia Supreme Court
has observed that discipline under Rule 1.1 is “notjustified based on research that results in the
wrong legal conclusion because incorréct legal research alone, although attomey error, is not
clear and convincing evidence of incompetence for purposes of that Rule.” Barrett v. Virginia
State Bar ex rel. Second District Committee, 634 S.E.2d 341, 347 (Va. 2006). Although the
memos reflect errors, I do not find that the number and magmtudc of those errors are sufficient to
prove that Yoo and Bybee violated Rule 1.1.

Finally, because OPR found that Yoo engaged in intentional misconduct, I more fully
- address his intent below.

C. Yoo’s intent

’ The most striking criticism of the unclassified Bybee memo and the Yoo memo is that the
memos resolved every legal question towards the most restrictive possible application of the

- torture statute. OPR concluded that the memos therefore evidenced Yoo’s “desire to
accommodate the client” and that the preponderance of evidence showed that Yoo knowingly
failed to provide thorough, objective and candid advice regarding the Commander-in-Chief
authority, specific intent, self-defense, and the ratification history of the CAT. OPR final report
at 251-54. But John Yoo’s expansive view of executive power did not begin when he was hired
at OLC. OPR test drove its theory that Yoo was trying to please the client when it interviewed
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Adam Ciongoli. After suggesting that the unclassified Bybee memo was telling the client what it
wanted to hear, OPR asked Ciongoli, “Is there anything in your ericounters with John Yoo or
dealings with John Yoo, what he told you, what he learned, that either would support that theory
or contradict it?” Ciongoli at 39. Ciongoli responded: :

I would not subscribe to that theory regarding John. Ithink John believes very
strongly in a particular view of the law. I think that view is reflected in his
writing. . . . I think if [Yoo had] been asked to craft opinions that conflicted with
that view of presidential power, he would have refused to draft them. So, I think
that John~the fact that John’s conclusion was that there was fairly, that there was
fairly broad latitude in this context as not because the Agency or anyone else
was seeking latitude, but because John believes there is very broad latitude.

Id. at 40: In his book, Goldsmith was highly critical of the opinions in keeping with his
withdrawal of them. Yet, in his discussion of how the opinions came to be written, he observed
that the unclassified Bybee memo was reviewed by only a small group of lawyers-at the White
House, the Justice Department, and the CIA. He stated, “All of these men wanted to push the
Jaw as far as it would allow. But none, I believe, thought he was violating the law. John Yoo
certainly didn’t.” The Terror Presidency at 167. He further observed, “The poor quality of a
handful of very important opinions is probably attributable to some combination of the fear that
pervaded the executive branch, pressure from the White House, and Yoo s.unusually expansive -
and self-confident conception of presidential power.” Id. at 168. '

Yoo, who acknowledged he was not an expert in criminal law, had the Assistant Attorney
General for the Criminal Division Michael Chertoff review the unclassified Bybee memo. In
response to questioning by OPR, Chertoff advised that there was nothing in his exchanges with
Yoo on the memos that suggested that Yoo was anxious to accommodate the CIA. Chertoff at 9-
10. Chertoff told OPR that after reviewing a draft he advised Yoo that the specific intent section
was technically correct but the distinctions Yoo drew were not likely to be persuasive to a jury
and that he should emphasize due diligence. /2. at 11-12. The final memo observed, “{Wlhen a
defendant knows that his actions will produce the prohibited result, a jury will in al! likelihood
conclude that the defendant acted with specific intent.” Unclassified Bybee memo at 4. In the -
classified Bybee memo, Yoo concluded that the identified techniques did not appear tobe
specifically intended to inflict severe physical or mental pain and suffering, and observed, “This
conclusion concerning specific intent is further bolstered by the due diligence that has been
conducted concerning the effects of these interrogation procedures.” Classified Bybee memo at

It is_ also important that Yoo was required to and did coﬁsult with Pat Philbin regardmg
the unclassified Bybee memo. In an affidavit submitted to OPR, Jim Comey observed, “In all of
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my dealings with him, Mr. Philbin consistently demonstrated that he provided candid legal
advice whether or not the advice was what the recipients wanted to hear and whether or not it
‘would be welcome. Mr. Philbin did not tailor his advice to suit the wishes of his audience.”
Comey affidavit § 3. In another affidavit, Jack Goldsmith described Philbin as “the most candid
and critical lawyer that I met in my two years in government.” Goldsmith affidavit 3. Ciongoli
said of Philbin, “I have more confidence in Pat Philbins legal ability than any lawyer I've ever
met.” Ciongoli at 35. Philbin’s review of the memo and his final recommendation that Bybee
could sign it strongly suggest that the memo at the very least set forth a defensible analysis of the
law. : . ' :

. . \ .

For all of the above reasons, I am not prepared to conclude that the circumstantial -
evidence much of which is contradicted by the witness testimony regarding Yoo’s efforts
establishes by a preponderance of evidence that Yoo intentionally or recklessly provided
misleading advice to his client. It is a close question. I would be remiss in not observing,
however, that these memoranda reptesent an unfortunate chapter in the history of the Office of
Legal Counsel. While I have declined to adopt OPR’s findings of misconduct, I fear that John
Yoo’s loyalty to his own ideology and convictions clouded his view of his obligation to his client
and led him to author opinions that reflected his own extreme, albeit sincerely held, views of
executive power while speaking for an institutional client. These memoranda suggest that he
failed to appreciate the enormous responsibility that comes with the authority to issue.
institutional decisions that ¢irried the authoritative weight of the Department of Justice. I do not
believe the evidence establishes, however, that he set about to knowingly provide inaccurate
legal advice to his client or that he acted with conscious indifference to the consequences of his
action. In reaching this determination, I am mindful that at the time the memos were authored,
the number of individuals with whom Yoo could consult was extremely limited, and his
consultation with the Assistant Attorney General of the Criminal Division was a reasonable
action given Yo0o’s own lack of criminal law experience. ‘ ‘

III. Conclusion

- The above analysis leads me to conclude the same thing that many others have concluded,
to wit that these memos contained some significant flaws. ‘But as all that glitters is not gold, all
flaws do not constitute professional misconduct, Because the subject memoranda have now been
publicly released, the number of flaws and the significance of them can be debated. The bar
associations in the District of Columbia or Pennsylvania can choose to take up this matter, but
‘the Department will make no referral. Now that the opinions that are the subject of OPR’s
investigation have been released, I recommend the release of as much of this decision memo, the
OPR drafts and final report, and the responses from Yoo, Bybee, Mukasey and Filip, and
Goldsmith that can be released consistent with classification or privacy concerns. OPR’s
findings and my decision are less important than the public’s ability to make its own judgments

67

EXN

e




about these docurnents and to learn lessons for the future. While some may view the public
release of the OPR final report versus a referral to a state bar disciplinary authority as a
distinction without a difference, the decision not to refer the matter to a state bar disciplinary
‘authority results from adherence to traditional Department procedure. I firmly believe that
Department attorneys are entitled to that much due process even in cases attracting significant
public interest, '

: From my perspective of having reviewed OPR reports for neatly seventeen years, OPR’s

analysis in this case depends on an analytical standard that reflects the Department’s high
expectation of its OLC attorneys rather than the somewhat lower standards imposed by
applicable Rules of Professional Conduct. However, my decision not to adopt OPR’s misconduct
finding should not be misread as an endorsement of the subjects’ efforts. OPR’s analytical
framework permits a finding of poor judgment when a Department attomey

chooses a course of action that is in marked contrast to the action that the _
Department may reasonably expect an attomey exercising goad judgment to take.
Poor judgment differs from professional misconduct in that an attorney may act
inappropriately and thus exhibit poor judgment even though he or-she may not
have violated or acted in reckless disregard of a clear obligation or standard.

OPR final report at 19. Thave found that Yoo and Bybee did not violate a clear obligation or

" standard. However, as 1 have noted, the standard that OPR identified is consistent with the
action that the Department reasonably expects of its attorneys. In contradiction of that high
standard, the unclassified Bybee memo consistently took an expansive view of executive
authority and narrowly construed the torture statute while often failing to expose (much less
refute) countervailing arguments and overstating the certainty of its conclusions. Even though -
the memorandum was intended for  limited audience, Yoo and Bybee certainly could have
foreseen that the memorandum would someday be exposed to a broader audience, and their
failure to provide a more balanced analysis of the issues created doubts about the bona fides of
their conclusions. - I appreciate Philbin’s description of the task at hand, to wit to identify the line
-and not to build in a margin of comfort inside the line. However, this task did not necessarily
demand a memorandum devoid of nuance, and I believe primarily that the unclassified Bybee
memorandum overstates the certainty of its conclusions in a way the represents a “marked
contrast to the action that the Department may reasonably expect an attorney exercising good
judgment to take.” Thus, I conclude that Yoo and Bybee exercised poor judgment by overstating
the certainty of their conclusions and underexposing countervailing arguments.

. While OPR’s final report includes additional criticisms of the other memos and letters
that it r?vicwed, its misconduct finding against Yoo is grounded in the identified flaws inthe
unclassified and classified Bybee memos. See OPR final report at 251-54. Many of the '
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criticisms of the other memos and letters derived from the criticisms of the unclassified Bybee
memo. Furthermore, OPR did not specifically evaluate whether the legal work in the Yoo memo
constituted misconduct separate and apart from the criticisms of the unclassified Bybee memo.
For this reason and because OPR’s findings of professional misconduct were based on a standard
that was neither known nor unambiguous, I conclude that my poor judgment finding accounts for
the entirety of Yoo’s work in the subject memoranda.
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