REP. ISSA: CATCH-AND-RELEASE

Issue: The U.S. Attorney for the Southern District of California has reportedly indicated to
Congressman Issa of San Diego that the USAQO will not prosecute a criminal alien for
unlawful entry unless the alien has already been convicted of two felonies in the district.
Congressman Issa wants a copy of the prosecutorial guidelines and to discuss the
Department’s enforcement policies.

Talking Points:

. [ understand that the Department is in the process of setting up a briefing with you on this
issue.

. I share your belief in the importance of securing the Southwest border and preventing

criminal aliens—and all illegal aliens—from remaining at large in Southwestern towns
and cities. I applaud the House’s passage of H.R. 4437 as an important legislative
advance in this critical effort.

. Although enactment ofa border-security bill along the lines of H.R. 4437 will improve
matters considerably, I must note that the Southern District of California has a strong
record of prosecuting criminal aliens despite the obvious and formidable challenges.

. The U.S. Attorney’s Office for the Southern District of California, along with the
USAQO:s for just four other districts, prosecuted over two-thirds of the criminal
immigration cases nationwide last year.

. More can and must be done, of course, and so the Department is constantly seeking new
ways to enhance the effectiveness of our law-enforcement efforts. H.R. 4437 and the
comprehensive immigration reform that is now being debated in the Senate should give
us many tools to do just that.

Background:

Congressman Issa sent you an October 20, 2005, letter complaining about the Southern District
of California’s (SDCA’s) failure to prosecute criminal aliens generally and two aliens in
particular. The letter was co-signed by 18 members of California’s delegation.

A briefing is being scheduled for Congressman Issa and the DAG after the Easter recess.
SDCA categorizes criminal aliens into four major categories for purposes of illegal re-entry
prosecutions: (1) violent/major felons (which includes aliens with convictions for national
security or terrorism offenses, murder, rape, forcible sex offenses and other violent crimes), (2)
recidivist felons, (3) repeat immigration violators on supervised release, and (4) alien smugglers
(guides) who otherwise do not meet the guidelines for smuggling prosecution.

Drafter: Ryan Bounds, OLP, x54870

0LAD00001588



Question: It does not seem that all the U.S. Attorneys are doing everything they can
in this area. For example, the Border Patrols says that the U.S. Attorney in San
Diego is not prosecuting aliens who reenter repeatedly and who have serious
criminal backgrounds as drug dealers or smugglers. Shouldn’t there be uniform
prosecutorial policies that assure these kinds of people are prosecuted?

e We are having a look at the situation in San Diego.

o To put this in context, though, it is important to understand that San Diego is
California’s second largest city and the seventh largest city in the country — so
you can imagine that immigration is one of many challenges facing the city.

e Directly to the south of San Diego lie the Mexican cities of Tijuana and Tecate,
Baja California - with a combined population of more than 2 million people.

¢ By some estimates, Border Patrol made 140,000 immigration arrests in the Sector
last year. '

e The local courts do not have the capacity to handle 140,000 individual cases, and
neither does the U.S. Attorney’s Office.

¢ So the Office must prioritize the cases and prosecute the most egregious violators.

o Inthe last five weeks, Southern California accounted for 21% of all alien
smuggling cases filed nationally.

e It has also prosecuted some major cases recently.

e On June 7, 2006, SDCA unsealed complaints against a Customs and Border Patrol
Officer who was being paid by a major alien smuggling organization to allow the
smugglers to cross the Otay Mesa point of entry with carloads of aliens.

o In addition to the officer, 8 individuals, including two leads of smuggling
organizations were arrested.

o In aseparate case with similar facts, on June 8, 2006, a 15 count indictment was
unsealed against another CBP Officer and seven other defendants. The Officer
was taking bribes and using his official position to permit alien smugglers to bring
in aliens across the border at San Ysidro.

o All that said, as I indicated, we are looking at this, and we are also asking all our

U.S. Attorneys to look at how they can do more with the finite resources they
have, and bearing in mind other important priorities.
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Chairman Leahy, Senator Specter, and Members of the Committee, thank you for the invitation to
discuss the importance of the Justice Department’s United States Attommeys. As a former United States
Attorney, I particularly appreciate this opportunity to address the critical role U.S. Attorneys play in enforcing

our Nation’s laws and carrying out the priorities of the Department of Justice.

I have often said that being a United States Attorney is one of the greatest jobs you can ever have. Itisa
privilege and a challenge—one that carries a great responsibility. As former Attorney General Griffin Bell
said, U.S. Attorneys are “the front-line troops charged with carrying out the Executive’s constitutional mandate
to execute faithfully the laws in every federal judicial district.” As the chief federal law-enforcement officers in
their districts, U.S. Attorneys represent the Attorney General before Americans who may not otherwise have
contact with the Department of Justice. They lead our efforts to protect America from terrorist attacks and fight
violent crime, combat illegal .drug trafficking, ensure the integrity of government and the marketplace, enforce
our immigration laws, and prosecute crimes that endanger children and families—including child pornography,

obscenity, and human trafficking.
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U.S. Attorneys are not only prosecutors; they are government officials charged with managing and
implementing the policies and priorities of the Executive Branch. United States Attorneys serve at the pleasure
of the President. Like any other high-ranking officials in the Executive Branch, they may be removed for any
reason or no reason. The Department of Justice—including the office of United States Attorney—was created
precisely so that the government’s legal business could be effectively managed and carried out through a
coherent program under the supervision of the Attorney General. And unlike judges, who are supposed to act
independently of those who nominate them, U.S. Attorneys are accountable to the Attorney General, and
through him, to the President—the head of the Executive Branch. For these reasons, the Department is
committed to having the best persoﬁ possible discharging the responsibilities of that office at all times and in

every district.

The Attorney General and I are responsible'for evaluating the performance of the United States
Attorneys and ensuring that they are leading their offices effectively. It should come as no surprise to anyone
that, in an organization as large as the Justice Department, U.S. Attorneys are removed or asked or encouraged
to resign from time to time. However, in this Administration U.S. Attorneys are never—repeat, never—
removed, or asked or encouraged to resign, in an effort to retaliate against them, or interfere with, or
inappropriately influence a particular investigation, criminal prosecution, or civil case. Any suggestion to the
contrary is unfounded, and it irresponsibly undermines the réputation for impartiality the Department has

earned over many years and on which it depends.

Turnover in the position of U.S. Attorney is not uncommon. When a presidential election results in a

change of administration, every U.S. Attorney leaves and the new President nominates a successor for

2
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confirmation by the Senate. Moreover, U.S. Attorneys do not necessarily stay in place even during an
administration. For example, approximately half of the U.S. Attorneys appointed at the beginning of the Bush
Administration had left office by the end 0of 2006. Given this reality, career investigators and prosecutors
exercise direct responsibility for nearly all investigations and cases handled by a U.S. Attorney’s Office. While
anew U.S. Attorney may articulate new priorities or emphasize different types of cases, the effect of a U.S.
Attorney’s departure on an existing investigation is, in fact, minimal, and that is as it should be. The career
civil servants who prosecute federal criminal cases are dedicated professionals, and an effective U.S. Attorney

relies on the professional judgment of those prosecutors.

The leadership of an office is more than the direction of individual cases. It involves managing limited
resources, maintaining high morale in the office, and building relationships with federal, state and local law
enforcement partners. When a U.S. Attorney submits his or her resignation, the Department must first
determine who will serve temporarily as interim U.S. Attorney. The Department has an obligation to ensure
that someone is able to carry out the important function of leading a U.S. Attorney’s Office during the period
when there is not a presidentially-appointed, Senate-confirmed Uni‘ted States Attorney. Often, the Department
looks to the First Assistant U.S. Attorney or another senior manager in the office to serve as U.S. Attorney on
an interim basis. When neither the First Assistant nor another senior manager in the office is able or willing to
serve as interim U.S. Attorney, or when the appointment of either would not be appropriate in the

circumstances, the Department has looked to other, qualified Department employees.

At no time, however, has the Administration sought to avoid the Senate confirmation process by
appointing an interim U.S. Attorney and then refusing to move forward, in consultation with home-State

Senators, on the selection, nomination, confirmation and appointment of a new U.S. Attorney. The appointment
3
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of U.S. Attorneys by and with the advice and consent of the Senate is unquestionably the appointment method

preferred by both the Senate and the Administration.

In every single case where a vacancy occurs, the Bush Administration is committed to having a United
States Attorney who is confirmed by the Senate. And the Administration’s actions bear this out. Every time a
vacancy has arisen, the President has either made a nomination, or the Administration is working—in
consultation with home-state Senators—to select candidates for nomination. Let me be perfectly clear—at no
time has the Administration sought to avoid the Senate confirmation process by appointing an interim United
States Attorney and then refusing to move forward, in consultation with home-State Senators, on the selection,

nomination and confirmation of a new United States Attorney. Not once.

Since January 20, 2001, 125 new U.S. Attorneys have been nominated by the President and confirmed
by the Senate. On March 9, 2006, the Congress amended the Attorney General’s authority to appoint interim
U.S. Attorneys, and 13 vacancies have occurred since that date. This amendment has not changed our
commitment to nominating candidates for Senate confirmation. In fact, the Administration has nominated a
total of 15 individuals for Senate consideration since the appointment authority was amended, with 12 of those
nominees having been confirmed to date. Of the 13 vacancies that have occurred since the time that the law
was amended, the Administration has nominated candidates to fill five of these positions, has interviewed
candidates for nomination for seven more positions, and is waiting to receive names to set up interviews for the

final position—all in consultation with home-state Senators.

However, while that nomination process continues, the Department must have a leader in place to carry

out the important work of these offices. To ensure an effective and smooth transition during U.S. Attorney
4
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vacancies, the office of the U.S. Attorney must be filled on an interim basis. To do so, the Department relies on
the Vacancy Reform Act (“VRA”), 5 U.S.C. § 3345(a)(1), when the First Assistant is selected to lead the office,
or the Attorney General’s appointment authority in 28 U.S.C. § 546 when another Department employee is
chosen. Under the VRA, the First Assistant may serve in an acting capacity for only 210 days, unless a
nomination is made during that period. Under an Attorney General appointment, the interim U.S. Attorney
serves until a nominee is confirmed the Senate. There is no other statutory authority for filling such a vacancy,
and thus the use of the Attorney General’s appointment authority, as amended last year, signals nothing other
than a decision to have an interim U.S. Attorney who is not the First Assistant. It does not indicate an intention

to avoid the confirmation process, as some have suggested.

No change in these statutory appointment authorities is necessary, and thus the Department of Justice
strongly opposes S. 214, which would radically change the way in which U.S. Attorney vacancies are
temporarily filled. S. 214 would deprive the Attorney General of the authority to appoint his chief law

enforcement officials in the field when a vacancy occurs, assigning it instead to another branch of government.

As you know, before last year’s amendment of 28 U.S.C. § 546, the Attorney General could appoint an
interim U.S. Attorney for the first 120 days after a vacancy arose; thereafter, the district court was authorized to
appoint an interim U.S. Attorney. In cases where a Senate-confirmed U.S. Attorney could not be appointed
within 120 days, the limitation on the Attorney General’s appointment authority resulted in recurring problems.

Some district courts recognized the conflicts inherent in the appointment of an interim U.S. Attorney who
would then have matters before the court—not to mention the oddity of one branch of government appointing
officers of another—and simply refused to exercise the appointment authority. In those cases, the Attorney

General was consequently required to make multiple successive 120-day interim appointments. Other district
5

OLAO00001595




courts ignored the inherent conflicts and sought to appoint as interim U.S. Attorneys wholly unacceptable

candidates who lacked the required clearances or appropriate qualifications.

In most cases, of course, the district court simply appointed the Attorney General’s choice as interim
U.S. Aftorney, revealing the fact that most judges recognized the importance of appointing an interim U.S.
Attoméy who enjoys the confidence of the Attorney General. In other words, the most important factor in the
selection of past court-appointed interim U.S. Attorneys was the Attorney General’s recommendation. By
foreclosing the possibility of judicial appointment of interim U.S. Attorneys unacceptable to the Administration,
last year’s amendment to Section 546 appropriately eliminated a procedure that created unnecessary problems

without any apparent benefit.

S. 214 would not merely reverse the 2006 amendment; it would exacerbate the problems experienced
under the prior version of the statute by making judicial appointment the only means of temporarily filling a
vacancy—a step inconsistent with sound separation-of-powers principles. We are aware of no other agency
where federal judges—members of a separate branch of government—appoint the interim staff of an‘ agency.
Such a judicial appointee would have authority for litigating the entire federal criminal and civil docket before
the very district court to whom he or she was beholden for the appointment. This arrangement, at a minimum,
gives rise to an appearance of potential conflict that undermines the performance or perceived performance of
both the Executive and Judicial Branches. A judge may be inclined to select a U.S. Attorney who shares the
judge’s ideological or prosecutorial philosophy. Or a judge may select a prosecutor apt to settle cases and enter
plea bargains, so as to preserve judicial resources. See Wiener, Inter-Branch Appointments After the
Independent Counsel: Court Appointment of United States Attorneys, 86 Minn. L. Rev. 363, 428 (2001)

(concluding that court appointment of interim U.S. Attorneys is unconstitutional).
6
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Prosecutorial authority should be exercised by the Executive Branch in a unified manner, consistent
with the application of criminal enforcement policy under the Attorney General. S. 214 would undermine the
effort to achieve a unified and consistent approach to prosecutions and federal law enforcement. Court-
appointed U.S. Attorneys would be at least as accountable to the chief judge of the district court as to the
Attorney General, which could, in sorhe circumstances become untenable. In no context is accountability more
imbortant to our society than on the front lines of law enforcement and the exercise of prosecutorial discretion,
and the Department contends that the chief prosecutor should be accountable to the Attorney General, the

President, and ultimately the people.

Finally, S. 214 seems to be aimed at solving a problem that does not exist. As noted, when a vacancy in
the office of U.S. Attorney occurs, the Department typically looks first to the First Assistant or another senior
manager in the office to serve as an Acting or interim U.S. Attorney. Where neither the First Assistant nor
another senior manager is able or willing to serve as an Acting or interim U.S. Attorney, or where their service
would not be appropriate under the circumstances, the Administration has looked to other Department
employees to serve temporarily. No matter which way a U.S. Attorney is temporarily appointed, the
Administration has consistently sought, and will continue to seek, to fill the vacancy—in consultation with

home-State Senators—with a presidentially-nominated and Senate-confirmed nominee.

Thank you again for the opportunity to testify, and I look forward to answering the Committee’s

questions.
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TALKING POINTS: U.S. ATTORNEY NOMINATIONS AND INTERIM

APPOINTMENTS BY THE ATTORNEY GENERAL

Overview:

In every single case, it is a goal of the Bush Administration to have a U.S.
Attorney that is confirmed by the Senate. Use of the AG's appointment authority
is in no way an attempt to circumvent the confirmation process. To the contrary,
when a United States Attorney submits his or her resignation, the Administration
has an obligation to ensure that someone is able to carry out the important
function of leading a U.S. Attorney's office during the period when there is not a
presidentially-nominated, senate-confirmed (PAS) U.S. Attorney. Whenever a
U.S. Attorney vacancy arises, we consult with the home-state Senators about
candidates for nomination.

Our record since the AG-appointment authority was amended demonstrates we
are committed to working with the Senate to nominate candidates for U.S.
Attomney positions. Every single time that a United States Attorney vacancy has
arisen, the President either has made a nomination or the Administration is
working, in consultation with home-State Senators, to select candidates for
nomination.
v Specifically, since March 9, 2006 (when the AG’s appointment authority
was amended), the Administration has nominated 15 individuals to serve
as U.S. Attorney (12 have been confirmed to date).

U.S. Attorneys Serve at the Pleasure of the President:

United States Attorneys are at the forefront of the Department of Justice's efforts.
They are leading the charge to protect America from acts of terrorism; reduce
violent crime, including gun crime and gang crime; enforce immigration laws;
fight illegal drugs, especially methamphetamine, combat crimes that endanger
children and families like child pornography, obscenity, and human trafficking;
and ensure the integrity of the marketplace and of government by prosecuting
corporate fraud and public corruption.

The Attorney General and the Deputy Attorney General are responsible for
evaluating the performance the United States Attorneys and ensuring that United
States Attorneys are leading their offices effectively.

United States Attorneys serve at the pleasure of the President. Thus, like other
high-ranking Executive Branch officials, they may be removed for any reason or
no reason. That on occasion in an organization as large as the Justice Department
some United States Attorneys are removed, or are asked or encouraged to resign,
should come as no surprise. United States Attorneys never are removed, or asked
or encouraged to resign, in an effort to retaliate against them or interfere with or
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inappropriately influence a particular investigation, criminal prosecution or civil
case.

e Whenever a vacancy occurs, we act to fill it in compliance with our obligations
under the Constitution, the laws of the United States, and in consultation with the
home-state Senators. The Senators have raised concerns based on a
misunderstanding of the facts surrounding the resignations of a handful of U.S.
Attorneys, each of whom have been in office for their full four year term or more.

o The Attorney General and the Deputy Attorney General are responsible for
evaluating the performance the U.S. Attorneys and ensuring that they are leading
their offices effectively. However, U.S. Attorneys are never removed, or asked or
encouraged to resign, in an effort to retaliate against them or interfere with or
inappropriately influence a particular investigation, criminal prosecution or civil
case. :

The Administration Must Ensure an Effective Transition When Vacancies Occur:
o When a United States Attorney has submitted his or her resignation, the
Administration has -- in every single case -- consulted with home-state Senators
regarding candidates for the Presidential nomination and Senate confirmation.
The Administration is committed to nominating a candidate for Senate
consideration everywhere a vacancy arises, as evidenced by the fact that there
have been 124 confirmations of new U.S. Attorneys since January 20, 2001.

e With 93 U.S. Attorney positions across the country, the Department often
averages between 8-15 vacancies at any given time. Because of the important
work conducted by these offices, and the need to ensure that the office is being
managed effectively and appropriately, the Department uses a range of options to
ensure continuity of operations.

» Insome cases, the First Assistant U.S. Attorney is an appropriate choice.
However, in other cases, the First Assistant may not be an appropriate option for
reasons including that he or she: resigns or retires at the same time as the
outgoing U.S. Attorney; indicates that he/she does not want to serve as Acting
U.S. Attorney; has ongoing or completed OPR or IG matters in their file, which
may make his/her elevation to the Acting role inappropriate; or is subject of an
unfavorable recommendation by the outgoing U.S. Attorney or otherwise does not
enjoy the confidence of those responsible for ensuring ongoing operations and an
appropriate transition until such time as a new U.S. Attorney is nominated and
confirmed by the Senate. In those cases, the Attorney General has appointed
another individual to lead the office during the transition, often another senior
manager from that office or an experienced attorney from within the Department.
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The Administration Is Nominating Candidates for U.S. Attorney Positions:

e Since March 9, 2006, when the appointment authority was amended, the
Administration has nominated 15 individuals for Senate consideration (12 have
been confirmed to date).

¢ Since March 9, 2006, when the appointment authority was amended, 13 vacancies
have been created. Of those 13 vacancies, the Administration nominated
candidates to fill 5 of these positions (3 were confirmed to date), has interviewed
candidates for 7 positions, and is waiting to receive names to set up interviews for
1 position — all in consultation with home-state Senators.

The 13 Vacancies Were Filled on an Interim Basis Using a Range of Authorities, in
Order To Ensure an Effective and Smooth Transition:

o In 4 cases, the First Assistant was selected to lead the office and took over under
the Vacancy Reform Act’s provision at: 5 U.S.C. § 3345(a)(1). That authority is
limited to 210 days, unless a nomination is made during that period. -

o In 1 case, the First Assistant was selected to lead the office and took over under
the Vacancy Reform Act’s provision at: 5 U.S.C. § 3345(a)(1). However, the
First Assistant took federal retirement a month later and the Department had to
select another Department employee to serve as interim under AG appointment
until such time as a nomination is submitted to the Senate.

¢ In 7 cases, the Department selected another Department employee to serve as
interim under AG appointment until such time as a nomination is submitted to the
Senate.

e In 1 case, the First Assistant resigned at the same time as the U.S. Attorney,
creating a need for an interim until such time as a nomination is submitted to the
~ Senate.

Amending the Statute Was Necessary:

e Last yeaf’s amendment to the Attorney General’s appointment authority was
necessary and appropriate.

e We are aware of no other federal agency where federal judges, members of a
separate branch of government and not the head of the agency, appoint interim
staff on behalf of the agency.

e Prior to the amendment, the Attorney General could appoint an interim United
States Attorney for only 120 days; thereafter, the district court was authorized to
appoint an interim United States Attorney. In cases where a Senate-confirmed
United States Attorney could not be appointed within 120 days, the limitation on
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the Attorney General’s appointment authority resulted in numerous, recurring
problems.

e The statute was amended for several reasons:

1) The previous provision was constitutionally-suspect in that it is
inappropriate and inconsistent with sound separation of powers principles
to vest federal courts with the authority to appoint a critical Executive
Branch officer such as a United States Attorney;

2) Some district courts — recognizing the oddity of members of one branch of
government appointing officers of another and the conflicts inherent in the
appointment of an interim United States Attorney who would then have
many matters before the court — refused to exercise the court appointment
authority, thereby requiring the Attorney General to make successive, 120-
day appointments;

3) Other district courts — ignoring the oddity and the inherent conflicts —
sought to appoint as interim United States Attorney wholly unacceptable
candidates who did not have the appropriate experience or the necessary
clearances.

« Court appointments raise significant conflict questions. After being appointed by
the court, the judicial appointee would have authority for litigating the entire
federal criminal and civil docket for this period before the very district court to
whom he was beholden for his appointment. Such an arrangement at a minimum
gives rise to an appearance of potential conflict that undermines the performance
of not just the Executive Branch, but also the Judicial one. Furthermore,
prosecutorial authority should be exercised by the Executive Branch in a unified
manner, with consistent application of criminal enforcement policy under the
supervision of the Attorney General.

» Because the Administration is committed to having a Senate-confirmed United

States Attorney in all districts, changing the law to restore the limitations on the
Attorney General’s appointment authority is unnecessary.
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TALKING POINTS: U.S. ATTORNEY NOMINATIONS AND INTERIM
APPOINTMENTS BY THE ATTORNEY GENERAL

Overview:

e In every single case, it is a goal of the Bush Administration to have a U.S.
Attorney that is confirmed by the Senate. Use of the AG's appointment authority
is in no way an attempt to circumvent the confirmation process. To the contrary,
when a United States Attorney submits his or her resignation, the Administration
has an obligation to ensure that someone is able to carry out the important
function of leading a U.S. Attorney's office during the period when there is not a
presidentially-nominated, senate-confirmed (PAS) U.S. Attorney. Whenever a
U.S. Attorney vacancy arises, we consult with the home-state Senators about
candidates for nomination.

¢ Our record since the AG-appointment authority was amended demonstrates we
are committed to working with the Senate to nominate candidates for U.S.
Attomney positions. Every single time that a United States Attorney vacancy has
arisen, the President either has made a nomination or the Administration is
working, in consultation with home-State Senators, to select candidates for
nomination.
v' Specifically, since March 9, 2006 (when the AG’s appointment authority
was amended), the Administration has nominated 15 individuals to serve
as U.S. Attorney (12 have been confirmed to date).

U.S. Attorneys Serve at the Pleasure of the President:

o United States Attorneys serve at the pleasure of the President, and whenever a
vacancy occurs, we act to fill it in compliance with our obligations under the
Constitution, the laws of the United States, and in consultation with the home-
state Senators. The Senators have raised concerns based on a misunderstanding
of the facts surrounding the resignations of a handful of U.S. Attorneys, each of
whom have been in office for their full four year term or more.

o The Attorney General and the Deputy Attorney General are responsible for
evaluating the performance the U.S. Attorneys and ensuring that they are leading
their offices effectively. However, U.S. Attorneys are never removed, or asked or
encouraged to resign, in an effort to retaliate against them or interfere with or
inappropriately influence a particular investigation, criminal prosecution or civil
case.

The Administration Must Ensure an Effective Transition When Vacancies Occur:
e When a United States Attorney has submitted his or her resignation, the

Administration has -- in every single case -- consulted with home-state Senators
regarding candidates for the Presidential nomination and Senate confirmation.
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The Administration is committed to nominating a candidate for Senate
consideration everywhere a vacancy arises, as evidenced by the fact that there
have been 125 confirmations of new U.S. Attomeys since January 20, 2001.

¢ With 93 U.S. Attorney positions across the country, the Department often
averages between 8-15 vacancies at any given time. Because of the important
work conducted by these offices, and the need to ensure that the office is being
managed effectively and appropriately, the Department uses a range of options to
ensure continuity of operations.

e Insome cases, the First Assistant U.S. Attomey is an appropriate choice.
However, in other cases, the First Assistant may not be an appropriate option for
reasons including that he or she: resigns or retires at the same time as the
outgoing U.S. Attorney; indicates that he/she does not want to serve as Acting
U.S. Attorney; has ongoing or completed OPR or IG matters in their file, which
may make his/her elevation to the Acting role inappropriate; or is subject of an
unfavorable recommendation by the outgoing U.S. Attorney or otherwise does not
enjoy the confidence of those responsible for ensuring ongoing operations and an
appropriate transition until such time as a new U.S. Attorney is nominated and
confirmed by the Senate. In those cases, the Attomey General has appointed
another individual to lead the office during the transition.

The Administration Is Nominating Candidates for U.S. Attorney Positions:

e Since March 9, 2006, when the appointment authority was amended, the
Administration has nominated 15 individuals for Senate consideration (12 have
been confirmed to date).

o Since March 9, 2006, when the appointment authority was amended, 11 vacancies
have been created. Ofthose 11 vacancies, the Administration nominated
candidates to fill five of these positions (three were confirmed to date) and has
interviewed candidates for the other six positions — all in consultation with home-
state Senators.

The 11 Vacancies Were Filled on an Interim Basis Using a Range of Authorities, in
Order To Ensure an Effective and Smooth Transition:

¢ In 5 cases, the First Assistant was selected to lead the office and took over under
the Vacancy Reform Act’s provision at: 5 U.S.C. § 3345(a)(1). That authority is
limited to 210 days, unless a nomination is made during that period.

o In S cases, the Department selected another Department employee to serve as
interim under AG appointment until such time as a nomination is submitted to the
Senate.
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e In 1 case, the First Assistant resigned at the same time as the U.S. Attorney,
creating a need for an interim until such time as a nomination is submitted to the
Senate.

Amending the Statute Was Necessary: ‘

e Last year’s amendment to the Attorney General’s appointment authority was
necessary and appropriate.

e We are aware of no other federal agency where federal judges, members of a
separate branch of government and not the head of the agency, appoint interim
staff on behalf of the agency.

e Prior to the amendment, the Attorney General could appoint an interim United
States Attorney for only 120 days; thereafter, the district court was authorized to
appoint an interim United States Attorney. In cases where a Senate-confirmed
United States Attormey could not be appointed within 120 days, the limitation on
the Attorney General’s appointment authority resulted in numerous, recutring
problems.

e The statute was amended for several reasons;

1) The previous provision was constitutionally-suspect;

2) Some district courts — recognizing the oddity of members of one branch of
government appointing officers of another and the conflicts inherent in the
appointment of an interim United States Attorney who would then have
many matters before the court — refused to exercise the court appointment
authority, thereby requiring the Attorney General to make successive, 120-
day appointments;

3) Other district courts — ignoring the oddity and the inherent conflicts —
sought to appoint as interim United States Attorney wholly unacceptable
candidates who did not have the appropriate experience or the necessary
clearances.

¢ Because the Administration is committed to having a Senate-confirmed United

States Attorney in all districts, changing the law to restore the limitations on the
Attorney General’s appointment authority is unnecessary.
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, when the Congress amended the Attorney General’s
authority to appoint interim United States Attorneys, the President has nominated 15
individuals to serve as United States Attorney. The 15 nominations are:

Erik Peterson — Western District of Wisconsin;
Charles Rosenberg — Eastern District of Virginia;
Thomas Anderson — District of Vermont;

Martin Jackley — District of South Dakota;
Alexander Acosta — Southern District of Florida;
Troy Eid - District of Colorado;

Phillip Green — Southern District of Illinois;
George Holding — Eastern District of North Carolina;
Sharon Potter — Northern District of West Virginia;
Brett Tolman — District of Utah;

Rodger Heaton — Central District of Illinois;
Deborah Rhodes — Southern District of Alabama;
Rachel Paulose — District of Minnesota;

John Wood — Western District of Missouri; and
Rosa Rodriguez-Velez — District of Puerto Rico.

All but Phillip Green, John Wood, and Rosa Rodriguez-Velez have been confirmed by
the Senate.

VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, there have been 11 new U.S. Attorney vacancies that have
arisen. For five of the 11 vacancies, the First Assistant United States Attorney (FAUSA)
in the district was selected to lead the office in an acting capacity under the Vacancies
Reform Act, see 5 U.S.C. § 3345(a)(1) (first assistant may serve in acting capacity for
210 days unless a nomination is made). Those districts are:

¢ Central District of California - FAUSA George Cardona is acting United States
Attorney

e Southern District of Illinois - FAUSA Randy Massey is acting United States
Attorney (a nomination was made last Congress for Phillip Green, but
confirmation did not occur);

e Northern District of Iowa — FAUSA Judi Whetstine is acting United States
Attorney; '
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o Eastern District of North Carolina — FAUSA George Holding served as acting
United States Attorney (Holding was nominated and confirmed);

¢ Northern District of West Virginia - FAUSA Rita Valdrini served as acting
United States Attorney (Sharon Potter was nominated and confirmed).

For six of the 11 vacancies, the Department selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attorney
for the district in which the office of United States attorney is vacant”). Those districts
are:

¢ Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter); _

o Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned;

¢ District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division;

o District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court;

o Middle District of Tennessee — Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned; and

¢ Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned
(John Wood was nominated).

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

The Attorney General has exercised the authority to appoint interim United States
Attorneys a total of nine times since the authority was amended in March 2006. In two of
the nine cases, the FAUSA had been serving as acting United States Attorney under the
Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a
nomination could be made. Thereafter, the Attorney General appointed that same
FAUSA to serve as interim United States Attorney. These districts include:

¢ District of Puerto Rico — Rosa Rodriguez-Velez (Rodriguez-Velez has been
nominated); and

e Eastern District of Tennessee — Russ Dedrick
In one case, the FAUSA had been serving as acting United States Attorney under the

VRA, but the VRA’s 210-day period expired before a nomination could be made.
Thereafter, the Attorney General appointed another Department employee to serve as

OLACC0001606



interim United States Attorney until a nommatlon could be submitted to the Senate, That
district is:

o District of Alaska — Nelson Cohen

In the five remaining cases, the Department selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate. Those districts are:

¢ Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

¢ Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned;

¢ District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Asswtant
Attorney General for the National Security Division;

¢ District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court;

¢ Middle District of Tennessee — Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned; and

e Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned
(John Wood was nominated).
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Chairwoman Sanchez, Congressman Cannon, and members of the
Subcommittee, thank you for the invitation to discuss the importance of the

Justice Department’s United States Attorneys.

Although - as previously noted by the Attorney General and the Deputy
Attorney General in their testimony - the Department of Justice continues to
believe the Attorney General’s current interim appointment authority is good
policy, and has concerns about H.R. 580, the “Preserving United States Attorneys
Independence Act of 2007,” the Department looks forward to working with the
Committee in an effort to reach common ground on this important issue. It
should be made clear, however, that despite the speculation, it was never the
objective of the Departmert, when exercising this interim appointment authority,

to circumvent the Senate confirmation process.
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Some background. As the chief federal law-enforcement officers in their districts, our 93
U.S. Attorneys represent the Attorney General and the Department of Justice throughout the
United States. U.S. Attorneys are not just prosecutors; they are government officials charged
with managing and implementing the policies and priorities of the President and the Attorney
General. The Attorney General has set forth key priorities for the Department of Justice, and in
each of their districts, U.S. Attorneys lead the Department’s efforts to protect America from
terrorist attacks and fight violent crime, combat illegal drug trafficking, ensure the integrity of
government and the marketplace, enforce our immigration laws, and prosecute crimgs that
endanger children and families — including child pornography, obscenity, and human

trafficking.

United States Attorneys serve at the pleasure of the President and report to the Attorney
General in the discharge of their offices. Like any other high-ranking officials in the Executive
Branch, they may be removed for any reason or no. reason. The Department of Justice —
including the office of United States Attorney — was created precisely so that the government's
legal business could be effectively managed and carried out through a coherent program under
the supervision of the Attorney General. Unlike judges, who are supposed to act independently
of those who nominate them, U.S. Attorneys are accountable to the Attorney General. And
while U.S. Attorneys are charged with making prosecutorial decisions, they are also duty bound
to implement and further the Administration’s and Department’s priorities and policy decisions.

Prosecutorial authority should be exercised by the Executive Branch in a unified manner,
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consistent with the application of criminal enforcement policy under the Attorney General. In no
context is accountability more important to our society than on the front lines of law
enforcement and the exercise of prosecutorial discretion. Thus, United States Attorneys are, and

should be, accountable to the Attorney General.

TheiAttorney General and the Deputy Attorney General are responsible for evaluating the
performance of the United States Attorneys and ensuring that they are leading their offices
effectively. In an organization as large as the Justice Department, U.S. Attorneys are removed or
asked or encouraged to resign from time to time. However, in this Administration U.S.
Attome}-IS are never — repeat, never — removed, or asked or encouraged to resign, in an effort to
retaliate against them, or interfere with, or inappropriately influence a particular investigation,

criminal prosecution, or civil case.

Turnover in the position of U.S. Attorney is not uncommon and should be expected,
particularly after a U.S. Attorney’s four-year term has expired. When a presidential election
results in a change of administration, every U.S. Attorney is asked to resign so the new President
can nominate a successor for confirmation by the Senate. Moreover, U.S. Attorneys do not
necessarily stay in place even during an administration. For example, more than 40 percent of
the U.S. Attorneys appointed at the beginning of the Bush Administration had left office by the
end of 2006. Of the U.S. Attorneys whose resignations have been the subject of recent

discussion, each one had served longer than four years prior to being asked to resign.
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Given the reality of turnover among the U.S. Attorneys, our system depends on the
dedicated service of the career investigators and prosecutors. While a new Administration may
articulate new priorities or emphasize different types of cases, the effect of a U.S. Attorney on an
ongoing investigation or prosecution is, in fact, minimal, as it should be. The career civil
servants who prosecute federal criminal cases are dedicated professionals and an effective U.S.

Attorney relies on the professional judgment of those prosecutors.

The leadership of an office is more than the direction of individual cases. It involves
managing limited resources, maintaining high morale in the office, and building relationships
with federal, state and 1ocal- law enforcement partners. When a U.S. Attorney submits his or her
resignation, the Department must first determine who will serve temporarily as interim U.S.
Attorney. The Departinent has an obligation to ensure that someone is able to carry out the
important function of leading a U.S. Attorney’s Office during the period when there is not a
presidentially-appointed, Senate-confirmed U.S. Attorney. Often, the Department looks to the
First Assistant U.S. Attorney or another senior manager in the office to serve as U.S. Attorney on
an interim basis. When neither the First Assistant nor another senior manager in the office is
able or willing to serve as interim U.S. Attorney, or when the appointment of either would not be
appropriate in the circumstances, the Department has looked to other, qualified Department
employees. For example, in the District of Minnesota and the Northern District of Iowa, the
First Assistant took federal retirement at or near the same time that the U.S. Attorney resigned,

which required the Department to select another official to lead the office.
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As stated above, the Administration has not sought to avoid the confirmation process in
the Senate by appointing an interim U.S. Attorney and then refusing to move forward — in
consultation with home-state Senators — on the selection, nomination, confirmation and
appointment of a new U.S. Attorney. In every case where a vacancy occurs, the Administration
is committed to having a Senate-confirmed U.S. Attorney. And the Administration’s actions
bear this out. In each instance, the President either has made a nomination, or the
Administration is working to select candidates for nomination. The appointment of U.S.
Attorneys by and with the advice and consent of the Senate is unquestionably the appointment
method preferred by the Senate, and it is unquestionably the appointment method preferred by

the Administration.

Since January 20, 2001, 124 new U.S. Attorneys have been nominated by the President
and confirmed by the Senate. On March 9, 2006, the Congreés amended the Attorney General’s
authority to appoint interim U.S. Attorneys, and 18 vacancies have occurred since that date.
This amendment has not changed our commitment to nominating candidates for Senate
confirmation. In fact, the Administration has nominated a total of 16 individuals for Senate
consideration since the appointmen’i authority was amended, with 12 of those nominees having
been confirmed to date. Of the 18 vacancies that have occurred since the time that the law was
amended, the Administration has nominated candidates to fill six of these positions, has
interviewed candidates for nomination for eight more positions, and is waiting to receive names

to set up interviews for the remaining positions — all in consultation with home-state Senators.
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However, while that nomination process continues, the Department must have a leader in
place to carry out the important work of these offices and to ensure continuity of operations. To
ensure an effective and smooth transition during U.S. Attorney vacancies, the office of the U.S.
Attorney must be filled on an interim basis, either under the Vacancy Reform Act (“VRA"), 5
U.S.C. § 3345(a)(1), when the First Assistant is selected to lead the office, or the Attorney
General’s appointment authority in 28 U.S.C. § 546 when another Department employee is
chosen. Ensuring that the interim and permanent appointment process runs smoothly and
effectively will be the focus of the Department’s efforts to reach common ground with the

Congress on this issue,

Thank you again for the opportunity to testify, and I look forward to answering the

Committee’s questions.

OLA0000O1614



THIS ADMINISTRATION IS COMMITTED TO FILLING U.S. ATTORNEY VACANCIES
THROUGH NOMINATION AND SENATE CONFIRMATION

Every single time that a United States Attornéy vacancy has arisen, the President either has made
a nomination or the Administration is working, in consultation with home-State Senators, to
select candidates for nomination.

¢ There have been 124 confirmations of new U.S. Attorneys since January 20, 2001.

o Since March 9, 2006, when the AG’s appointment authority was amended, the Administration
has continued to nominate individuals, and has submitted 16 nominations for U.S. Attorney
vacancies (12 have been confirmed to date).

e Since March 9, 2006, when the appointment authority was amended, 18 new vacancies have
been created and the Administration has already nominated 6 candidates for those
positions — so nominations to fill one-third of those vacancies have been submitted. In
addition to the 6 nominations (3 have been confirmed to date), the Administration has
interviewed candidates for 8 more vacancies and has several individuals in background
investigations, and is waiting to receive names to set up interviews for the remaining positions —
all in consultation with home-state Senators.

o It takes time to develop a nomination. The average number of days between the resignation
of one Senate-confirmed U.S. Attorney and the President's nomination of a candidate for
Senate consideration is 273 days (including 250 USAs during the Clinton Administration and
George W. Bush Administration to date). The average number of days between the
nomination of a new U.S. Attorney candidate and Senate confirmation has been 58 days
for President George W. Bush's USA nominees (note - the majority were submitted to a
Senate controlled by the same party as the President). Altogether, this demonstrates that it has
taken a combined average of 331 days from resignation of one USA to confirmation of the
next.

The 18 Newest Vacancies Were Filled on an Interim Basis Using a Range of Authorities, in Order
To Ensure an Effective and Smooth Transition:

e In 7 cases, the First Assistant was selected to lead the office and took over under the Vacancy
Reform Act’s provision at: 5 U.S.C. § 3345(a)(1). That authority is limited to 210 days, unless
anomination is made during that period.

e In 1 case, the First Assistant was initially selected to lead the office and took over under the
Vacancy Reform Act’s provision, but then retired, at which time the Attorney General
selected another Department employee to serve as interim under AG appointment until such
time as a nomination is submitted to the Senate.

e In 10 cases, the Department selected another Department employee to serve as interim
under AG appointment until such time as a nomination is submitted to the Senate. In 1 of those
10 cases, the First Assistant had resigned at the same time as the U.S. Attorney, creating a
need for an interim until such time as a nomination is submitted to the Senate.
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Altogether, the Attorney General Has Made 14 Interim Appointments Since the Law’s
Amendment:

o 1In 2 cases, the FAUSA had been serving as acting United States Attorney under the
Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a nomination
could be made. Thereafter, the Attorney General appointed that same FAUSA to serve as
interim United States Attorney until such time as a nomination is submitted to the Senate.

o In1 case, the FAUSA had been serving as acting United States Attorney under the VRA,
but the VRA’s 210-day period expired and the Attorney General appointed another
Department employee to serve as interim United States Attorney until a nomination can be
submitted.

¢ 1In 1 case, the First Assistant was initially selected to lead the office and took over under the
Vacancy Reform Act’s provision, but then retired, at which time the Attorney General
selected another Department employee to serve as interim under AG appointment until such
time as a nomination is submitted to the Senate.

¢ In 10 cases, the Department originally selected another Department employee to serve as
interim under AG appointment until such time as a nomination is submitted to the Senate. In 1
of those 10 cases, the First Assistant had resigned at the same time as the U.S. Attorney,
creating a need for an interim until such time as a nomination is submitted to the Senate.
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Examples of Difficult Transition Situations

Examples of Districts Where Judges Did Not Exercise Their Court Appointment
(Making the Attorney General’s Appointment Authority Essential To Keep the
Position Filled until a Nominee Is Confirmed)

1. Southern District of Florida: In 2005, a vacancy occurred in the SDFL. The
Attorney General appointed Assistant Attorney General of the Civil Rights Division,
Alex Acosta, for 120 days. At the end of the term, the Court indicated that they had
(years earlier) appointed an individual who later became controversial. As aresult,
the Court indicated that they would not make an appointment unless the Department
turned over its internal employee files and FBI background reports, so that the court
could review potential candidates’ backgrounds. Because those materials are
protected under federal law, the Department declined the request. The court then
indicated it would not use its authority at all, and that the Attorney General should
make multiple, successive appointments. While the selection, nomination, and
confirmation of a new U.S. Attorney was underway, the Attorney General made three
120-day appointments of Mr. Acosta. Ultimately, he was selected, nominated, and
confirmed to the position.

2. Eastern District of Oklahoma: In 2000-2001, a vacancy occurred in the EDOK.
The court refused to exercise the court’s authority to make appointments. As a result,
the Attorney General appointed Shelly Sperling to three 120-day appointments before
Sperling was nominated and confirmed by the Senate (he was appointed by the
Attorney General to a fourth 120-day term while the nomination was pending).

3. In the Western District of Virginia: In 2001, a vacancy occurred in the WDVA.
The court declined to exercise its authority to make an appointment. As a result, the
Attorney General made two successive 120-day appointments (two different
individuals).

This problem is not new ...

4. The District of Massachusetts. In 1987, the Attorney General had appointed an
interim U.S. Attorney while a nomination was pending before the Senate. The 120-
day period expired before the nomination had been reviewed and the court declined to
exercise its authority. The Attorney General then made another 120-day
appointment. The legitimacy of the second appointment was questioned and was
reviewed the U.S. District Court for the District of Massachusetts. The Judge upheld
the validity of the second 120-day appointment where the court had declined to make
an appointment. See 671 F. Supp. 5 (D. Ma. 1987).
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Examples Where Judges Discussed Appointing or Attempted to Appoint
Unacceptable Candidates:

1. South Dakota:

In 2005, a vacancy arose in South Dakota. The First Assistant United States
Attorney (FAUSA) was elevated to serve as acting United States Attorney under the
Vacancies Reform Act (VRA) for 210 days. As that appointment neared an end without
a nomination having yet been made, the Attorney General made an interim appointment
of the FAUSA for a 120-day term. The Administration continued to work to identify a
nominee; however, it eventually became clear that there would not be a nomination and
confirmation prior to the expiration of the 120-day appointment.

Near the expiration of the 120-day term, the Department contacted the court and
requested that the FAUSA be allowed to serve under a court appointment. However, the
court was not willing to re-appoint her. The Department proposed a solution to protect
the court from appointing someone about whom they had reservations, which was for the
court to refrain from making any appointment (as other district courts have sometimes
done), which would allow the Attorney General to give the FAUSA a second successive,
120-day appointment. -

The Chief Judge instead indicated that he was thinking about appointing someone
other than our career prosecutor. Not only was the court’s proposed appointee not a DOJ
or even a federal employee, but indeed he had never been a federal prosecutor. As such,
he had not been the subject of a thorough background investigation and did not have the
necessary security clearances to lead federal prosecution efforts in a post-9/11 world.
The Department strongly indicated that it did not believe this was an appropriate
individual to lead the office.

The Department then notified the court that the Attorney General intended to ask
the FAUSA to resign her 120-day appointment early (without the expiration of the 120-
day appointment, the Department did not believe the court’s appointment authority was
operational). The Department notified the court that since the Attorney General’s
authority was still in force, he would make a new appointment of another experienced
career prosecutor. The Department believed that the Chief Judge indicated his support of
this course of action and implemented this plan.

The FAUSA resigned her position as interim U.S. Attorney and the Attorney
General appointed the new interim U.S. Attorney (Steve Mullins). A federal judge
executed the oath and copies of the Attorney General’s order and the press release were
sent to the court for their information. There was no response for over 10 days, when a
fax arrived stating that the court had also attempted to appoint the non-DOJ individual as
the U.S. Attorney.

This created a situation were two individuals had seemingly been appointed by
two different authorities. Defense attorneys indicated their intention to challenge
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ongoing investigations and cases. The Department attempted to negotiate a resolution to
this very difficult situation, but was unsuccessful. Litigating the situation would have
taken months, during which many of the criminal cases and investigations that were
underway would have been thrown into confusion and litigation themselves.

Needing to resolve the matter for the sake of the ongoing criminal prosecutions
and litigation, after it was clear that negotiations would resolve the matter, the White
House Counsel notified the court’s purported appointee that even if his court order was
valid and effective, then the President was removing him from that office pursuant to
Atrticle II of the Constitution and 28 U.S.C. § 541(c). Shortly thereafter, Mr. Mullins
resigned his Attorney General appointment and was recess appointed by President Bush
to serve as the U.S. Attorney for the District of South Dakota. The Department
continued to work with the home-state Senators and identified and nominated a new U.S.
Attorney candidate, who was confirmed by the Senate in the summer of 2006.

2. Northeran District of California: In 1998, a vacancy resulted in NDCA, a district
suffering from numerous challenges. The district court shared the Department’s
concerns about the state of the office and discussed the possibility of appointing of a
non-DOJ employee to take over. The Department found the potential appointment of
a non-DOJ employee unacceptable. A confrontation was avoided by the Attorney
General’s appointment of an experienced prosecutor from Washington, D.C. (Robert
Mueller), which occurred with the court’s concurrence. Mueller served under an AG
appointment for 120 days, after which the district court gave him a court
appointment. Eight months later, President Clinton nominated Mueller to fill the
position for the rest of his term.
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, when the Congress amended the Attorney General’s
authority to appoint interim United States Attorneys, the President has nominated 15
individuals to serve as United States Attorney. The 15 nominations are:

Erik Peterson — Western District of Wisconsin;
Charles Rosenberg — Eastern District of Virginia;
Thomas Anderson — District of Vermont;

Martin Jackley — District of South Dakota;
Alexander Acosta — Southern District of Florida;
Troy Eid — District of Colorado; '
Phillip Green — Southern District of Illinois;
George Holding — Eastern District of North Carolina;
Sharon Potter — Northern District of West Virginia;
Brett Tolman — District of Utah;

Rodger Heaton — Central District of Illinois;
Deborah Rhodes — Southern District of Alabama;
Rachel Paulose — District of Minnesota;

John Wood - Western District of Missouri; and
Rosa Rodriguez-Velez — District of Puerto Rico.

All but Phillip Green, John Wood, and Rosa Rodriguez-Velez have been confirmed by
the Senate.

VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, there have been 13 new U.S. Attorney vacancies that have
arisen. They have been filled as noted below.

For 4 of the 13 vacancies, the First Assistant United States Attorney (FAUSA) in the
district was selected to lead the office in an acting capacity under the Vacancies Reform
Act, see 5 U.S.C. § 3345(a)(1) (first assistant may serve in acting capacity for 210 days
unless a nomination is made) until a nomination could be or can be submitted to the
Senate. Those districts are:

e Central District of California - FAUSA George Cardona is acting United States
Attorney

e Southern District of Illinois - FAUSA Randy Massey is acting United States
Attorney (a nomination was made last Congress for Phillip Green, but
confirmation did not occur);
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e Eastern District of North Carolina — FAUSA George Holding served as acting
United States Attorney (Holding was nominated and confirmed);

¢ Northern District of West Virginia - FAUSA Rita Valdrini served as acting
United States Attorney (Sharon Potter was nominated and confirmed).

For 1 vacancy, the Department first selected the First Assistant United States Attorney to
lead the office in an acting capacity under the Vacancies Reform Act, but the First
Assistant retired a month later. At that point, the Department selected another employee
to serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attorney
for the district in which the office of United States attorney is vacant”). This district is:

¢ Northern District of lowa — FAUSA Judi Whetstine was acting United States
Attorney until she retired and Matt Dummermuth was appointed interim United
States Attorney.

For 8 of the 13 vacancies, the Department selected another Department employee to serve
as interim United States Attorney until a nomination could be submitted to the Senate,
see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attorney for the
district in which the office of United States attorney is vacant™). Those districts are:

e Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

o Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned;

e District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division;

e District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court;

e Middle District of Tennessee — Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned,;

e Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned at
the same time (John Wood was nominated);

e Western District of Washington — Jeff Sullivan was appointed interim United
States Attorney when incumbent United States Attorney resigned; and

e District of Arizona — Dan Knauss was appointed interim United States Attorney
when incumbent United States Attorney resigned.
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ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

The Attorney General has exercised the authority to appoint interim United States
Attorneys a total of 12 times since the authority was amended in March 2006.

In 2 of the 12 cases, the FAUSA had been serving as acting United States Attorney under
the Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a
nomination could be made. Thereafter, the Attorney General appointed that same
FAUSA to serve as interim United States Attorney. These districts include:

o District of Puerto Rico — Rosa Rodriguez-Velez (Rodriguez-Velez has been
nominated); and
e Eastern District of Tennessee — Russ Dedrick

In 1 case, the FAUSA had been serving as acting United States Attorney under the VRA,
but the VRA’s 210-day period expired before a nomination could be made. Thereafter,
the Attorney General appointed another Department employee to serve as interim United
States Attorney until a nomination could be submitted to the Senate. That district is:

o District of Alaska — Nelson Cohen

In 1 case, the Department originally selected the First Assistant to serve as acting United
States Attorney; however, she retired from federal service a month later. At that point,
the Department selected another Department employee to serve as interim United States
Attorney until a nomination could be submitted to the Senate. That district is:

e Northern District of Iowa — Matt Dummermuth

In the 8 remaining cases, the Department selected another Department employee to serve
as interim United States Attorney until a nomination could be submitted to the Senate.
Those districts are:

e Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

e Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned,

¢ District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division;

¢ District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court;

0LA000001622



Middle District of Tennessee — Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned,

Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned at
the same time (John Wood was nominated);

Western District of Washington — Jeff Sullivan was appointed interim United
States Attorney when incumbent United States Attorney resigned; and

District of Arizona — Dan Knauss was appointed interim United States Attorney
when incumbent United States Attorney resigned.
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AF TER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, when the Congress amended the Attorney General'’s
authority to appoint interim United States Attorneys, the President has nominated 15
individuals to serve as United States Attorney. The 15 nominations are:

Erik Peterson — Western District of Wisconsin;
Charles Rosenberg — Eastern District of Virginia;
Thomas Anderson — District of Vermont;

Martin Jackley — District of South Dakota;
Alexander Acosta — Southern District of Florida;
Troy Eid - District of Colorado;

Phillip Green — Southern District of Illinois;
George Holding — Eastem District of North Carolina;
Sharon Potter — Northern District of West Virginia;
Brett Tolman — District of Utah;

Rodger Heaton — Central District of [llinois;
Deborah Rhodes — Southern District of Alabama;
Rachel Paulose — District of Minnesota;

John Wood — Western District of Missouri; and
Rosa Rodriguez-Velez — District of Puerto Rico.

- All but Phillip Green, John Wood, and Rosa Rodriguez-Velez have been confirmed by
the Senate.

YACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, there have been 11 new U.S. Attorney vacancies that have
arisen. For five of the 11 vacancies, the First Assistant United States Attorney (FAUSA)
in the district was selected to lead the office in an acting capacity under the Vacancies
Reform Act, see 5 U.S.C. § 3345(a)(1) (first assistant may serve in acting capacity for
210 days unless a nomination is made). Those districts are:

e Central District of California - FAUSA George Cardona is acting United States
Attomey (. '

e Southern District of Illinois - FAUSA Randy Massey is acting United States
"~ Attorney - oot ’

.
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¢ Northern District of Iowa — FAUSA Judi Whetstine is acting United States
Attomney ¢

¢ Eastern District of North Carolina — FAUSA George Holding served as acting
United States Attorney (Holding was nominated and confirmed);

¢ Northern District of West Virginia — FAUSA Rita Valdrini served as acting
United States Attorney:

For six of the 11 vacancies, the Department selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attorney
for the district in which the office of United States attorney is vacant”). Those districts
are:

¢ Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confrrmed
shortly thereafier);

¢ Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned (Griffin has expressed
interest in presidential nomination; nomination is not yet ready);

¢ District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division i

o District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court ¢ i .

¢ Middle District of Tennessee — Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned

' : - ' ); and

¢ Western District of Missouri — Brad Schlozman was appointed interim United

States Attorney when incumbent United States Attorney and FAUSA resigned

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

The Attorney General has exercised the authority to appoint interim United States
Attorneys a total of nine times since the authority was amended in March 2006. In two of
the nine cases, the FAUSA had been serving as acting United States Attorney under the
Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a
nomination could be made. Thereafter, the Attorney General appointed that same
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FAUSA to serve as interim United States Attorney. These districts include:

e District of Puerto Rico - Rosa Rodriguez-Velez (Rodriguez-Velez has been
nominated); and
¢ Eastern District of Tennessee — Russ Dedrick -

In one case, the FAUSA had been serving as acting United States Attorney under the
VRA, but the VRA’s 210-day period expired before a nomination could be made.
Thereafter, the Attorney General appointed another Department employee to serve as
interim United States Attorney until a nomination could be submitted to the Senate. That
district is:

o District of Alaska — Nelson Cohen *

In the five remaining cases, the Department selected another Department employee to
serve as interim United-States Attorney until a nomination could be submitted to the
Senate. Those districts are:

¢ Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

e Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attomey when incumbent United States Attorney resigned (Griffin has expressed
interest in presidential nomination; nomination is not yet ready);

¢ District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division :

e District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court {_ .. o

e Middle District of Tennessee — Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned
_ ; and
¢ Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned
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