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United States Attorney : , , , 

. .  . 
Eastern District of ~rkark&* . . . . 

425 W Capitol Avenue, Suite-500 . . 
Lirtle Rock Arkamas 72201 

December 19,2006 

Attornev General Alberto R. Gonzales - 

United States Department of Justice 
Main Justice Building, Room 5 11 1 
950 Pennsylva~iia Avenue, NW 
Washington, DC 20530 - T 

- 
Dear Judge Gonzales: 

I am hereby submittingmy resignation as United statei~ttorney for the Eastern District 
! of Arkansas, effective ten o'clock in the morning (10:OO am.) December 20,2006. It has been a 

great honor and privilege to have served these past five years as a United States Attorney by 
1 Presidential appointment. 

Serving the United States as a United States Attorney has been the highest honor and 
most fhlfilling duty of my career. Thank you for your support and the support of the Department 
of Justice during my tenure. Your visit to my district in July 2005 inspired our entire staff. On a 
personal level, I enjoyed that opportunityto get to know you a little better. Your leadership has 
.been marvelous. 

I deeply appreciate the opportunity to have served as the United States Attorney for the 
Eastern District of the United States. I wish you the best of luck and success. 

Bud Cummins 
United States Attorney 
Eastern District of Arkansas 
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SUBJECT: Submitting his resignation as U.S. Attorney fir-e District of Arizona, effective 
midnight 1/31/2007. Expressing his appreciatioc for the opportunity to have 
served as U.S. Attorney and advising that it has been the highest honor and most 
fulfilling duty of his public career. , 
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U. S. Department of Justice 

-- 
United States Attorney . . 
District of Arizona 

2 R d s a n c c  Square (602) 514-7500 

40 Nonh Cen~ml A v m ,  Suite 1200 FAX (60.i) 514-7670 

Phocniz Arirom 85004-4408 

December 18,2006 - 

- 
l'he Attorney General 
United States Department of Justice 
Main Justice Bdding, Room 51 1 1 
950 Peslnsylvania Avenue, NW - - 
Washington, DC 20530 

- - 

Dear Mr. Attorney General: 

I am hereby submitting my resignation as United States Attorney for the Dismct of 
Arizona of the United States, effective midnight January 31,2007. It  has been a great honor and 
privilege to have served as a United States Attomey. 

Se.rving the United States as a. united States Attorney has been the hghest honor and 
most fulfilling duty of my public career. 

I wish you the best of luck and success. 

-.I 

United States Attorney 
Dismct of Arizona 
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FROM: The Honorable Daniel G. Bogden 
U.S. Attorney, District of Nevada 

I 
333 Las Vegas Boulevard S, Suite 5000 
Las Vegas, NV 89101 

-. 

~ TO: AG 

MAIL TYPE: ~ - Priority VIP Correspondence-Policyhsue 

! SUBJECT: Submitting his resignation as United States A&rney for the District of Nevada 
effective midnight 2/28/2007. States that it has been an honor and privilege to 
serve as U.S. Attorney, initially by the appointment of former Attorney General 
John Ashcroft and thereafter by Presidbtial appointment. 

I DATE ASSIGNED ACTION COMPONENT & ACTION REQUESTED 
01/25/2007 Executive Office of United States Attorneys 

I 

Prepare response for AG signature. 

INFO COMPONENT: OAG, ODAG, OLP 

~ COMMENTS: 

I FILE CODE: 

EXECSEC POC: Debbie Alexander: 202-616-0075 



U.S. Department of Justice 

. . 
United States Attorney 
Divhict of Nevada 

333 Lus Vegm Bodevord South ~rleplbne (702) 388-4336 
SWe JDW F m  (702) 3866296 
h Vegm. Nevada 891 01 . , : . I  

. . I 
I !  

c .- : .  . . - .  
. . . .. 

January 17,2007 - . --t. I . . :  
. ..- .. . . . . . 

. I '  

The Attorney General . ,  

United States Department of Justice I 

Main Justice Building, Room 51 1 1 
950 Pennsylvania Avenue, NW - e - - 
Washington, DC 20530 

'. Dear Mr. Attorney General: 

I am hereby submitting my resignation as United States Attorney for the District of 
Nevada, effective midnight February 28,2007. It has been a great honor and privilege to have 
sewed the past five and onehalf years as aUnited States Attorney, initially by appointment of 
Attorney General John Ashcroft and thereafter by Presidential appointment. 

Serving the United States as a United States Attorney has been the highest honor and 
most fdiilling duty of my public career. Thank you for your support and the support of the 
Department of Justice during my tenure. 

I deeply appreciate the opportunity to have served as the United States Attorney for the 
District ofNevada. I wish you the best of luck and success. 

.- 
. . . - Sincerely, . -- -. - . . 

Q 

DANIEL G. BOGDVEN 
United States Attorney 
District of Nevada 
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The Honorable Kevin V. Ryan 
U.S. Attorney, N.D. of ~alifornia 
450 Golden Gate Avenue - 
P.O. Box 36055 
San Francisco. CA 941 02 

MAIL TYPE: Priority VIP Correspondence-Policy/Issue . , 
- 

SUBJECT: Submitting his resignation as the United States Attorney for the N.D. of 
California with the proposed effective date of 4/27/2007. States that it has been 
an honor and privilege to serve the American people as a member of President 
Bush's Administration. . . 

DATE ASSIGNED ACTION COMPONENT & ACTION REOUESTED 
01/08/2007 Executive Office of United States Attorneys 

Prepare response for AG signature. 

INFO COMPONENT: OAG, ODAG, OI9  

COMMENTS: 

FILE CODE: 

EXECSEC POC: Paula Stephens: 202-616-0074 



U.S. Department of Justice 

Kevin K Ryan 
United States Attorney -.= 
Northern District of California 

I llh Noor, Federal Bulldlng (415) 4366966 
450 Golden Gate Awtuz Box 36055 
San Francisco, Calvornia 94102 F4X:(415) 4367234 

- - .  . . 
Attorney General Alberto R. Gonzales 
 ad^ . .- 

United States Department of Justice 

January 3,2007 

Dear General Gonzales, . 

I hereby tender my resignation as the United States 
Attorney for the Northern District of California with the 
proposed effective date of April 27,2007. It has been an - 

honor and privilege to serve the American people as a 
member of President Bush's Administration. 
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Testimony 
of 

Paul J. McNulty 
Deputy Attorney General 

U.S. Department of Justice 

Committee on the Judiciary - 

United States Senate 

"Is the ~ e ~ a h r n e n t  of Justice Politicizing the Hiring and Firing of U.S. Attorneys?" 
- - 

February 6,2007 - 

Chairman Leahy, Senator Specter, and Members of the Committee, thank you for the invitation to 

discuss the importance of the Justice Department's United States Attorneys. As a former United States 

! Attorney, I particularly appreciate this opportunity to address the critical role U.S; Attorneys play in enforcing 

our Nation's laws and carrying out the priorities of the Department of Justice. 

I 

I have often said that being a United States Attorney is one of the greatest jobs you can ever have. It is a 

privilege and a c h a l l e n g ~ n e  that carries a great responsibility. As former Attorney General Griffin Bell 

said, U.S. Attorneys are 'Yhe 6ont-line troops charged with carrying out the Executive's constitutional mandate 

_toxxe.wte fa i thfu lGe laws i n ~ e r y  federa~udiciaLdktrict." Asthe ch-ieffederdlaw-enf~rment offieers in- 

their districts, U.S. Attorneys represent the Attorney General before Americans who may not otherwise have 

contact with the Department of Justice. They lead our efforts to protect America 6om terrorist attacks and fight - 

violent crime, combat illegal drug trafficking, ensure the integrity of government and the marketplace, enforce-. - 

our immigration laws, and prosecute crimes that endanger children and families-including child pornography, 

obscenity, and human trafficking. 
1 



U.S. Attorneys are not only prosecutors; they are government officials charged with managing and 

implementing the policies and priorities of the Executive Branch. United States Attorneys serve at the pleasure 

of the President. Like any other high-ranking officials in the Executive Branch, they may be removed for any 

reason or no reason. The Department of Justice-including the office of United Stites ~fiorney-was crdated 

coherent program under the supervision of the Attorney General. And unlike judges, who are supposed to act 

independently of those who nominate them, U.S. Attorneys are accountable t w e  Attorney General, and 
- 

through him, to the President--the head of the Executive Branch. For these reasons, the Department is 

committed to having the best person possible discharging the responsibilities of that office at all times and in 

every district. 

! The Attorney General and I are responsible. for evaluating the performance of the United States 

Attorneys and ensuring that they are leading their offices effectively. It should come as no surprise to anyone 

that, in an organization as large as the Justice Department, U.S. Attorneys are removed or asked or encouraged 

I to resign ftom time to time. However, h this Administration U.S. Attorneys are never-repeat, never- 

removed, or asked or encouraged to resign, in an effort to retaliate against them, or interfere with, or 

inappropriately . . - - - . . i a e n c e  . - a . particular - -. - . - investi.@ionLcrim~nl -. . - .- prosecutioq,qr civiJc.asg.. -&y . sggs t i an tp .~e  

contrary is unfounded, and it irresponsibly undermines the reputation for impartiality the Department has 

- 
earned over many years and on which it depends. 

.- 
- 

Turnover in the position of U.S. Attorney is not uncommon. When a presidential election results in a 

change of administration, every U.S. Attorney leaves and the new President nominates a successor for 

2 



- - -. 
confirmation by the Senate. Moreover, U.S. Attorneys do not necessarily stay in place even . . during an 

administration. For example, approximately half of the U.S. Attorneys appointed at the beginning of the Bush 

Administration had left office by the end of 2006. Given this reality, career investigators and prosecutors 

exercise direct responsibility for nearly all investigations and cases handled by a U.S. Attorney's Office. While 

a new U.S. Attorney may articulate new priorities or emphasize different types of cases, the effect of a U.S, 

civil servants who prosecute federal criminal cases are dedicated professionals, and an effective U.S. Attorney - 

relies on the professional judgment of those prosecutors. - - 
- 

The leadership of an ofice is more than the direction of individual cases. It involves managing limited 
. . 

resources, maintaining high morale in the ofice, and building relationships with federal, state and local law 

enforcement partners. When a U.S. Attorney submits his or her resignation, the Department must first 

determine who will serve temporarily as interim U.S. Attorney. The Department has an obligation to ensure 

that someone is able to cany out the important fhction of leading a U.S. Attorney's Office during the period 

when there is not a presidentially-appointed, Senate-confirmed United States Attorney. Often, the Department 
. - 

looks to the First Assistant U.S. Attorney or another senior manager in the office to serve as U.S. Attorney on 

an interim basis. When neither the First ~ssis tant  nor another senior manager in the office is able or willing to 

serve as interim m. Attorney, or when the appointment of either would not be appropriate in the 
~. . .. -- -~ . ~ ~ ~- . ~. -.. . . . .. . - 

circumstances, the Department has looked to other, qualified ~ e ~ a r t m k n t  employees. 

At no time, however, has the Administration sought to avoid the Senate confirmation process by -. 

- 
appointing an interim U.S. Attorney and then refusing to move forward, in consultation with home-State 

Senators, on the selection, nomination, confirmation and appointment of a new U.S. Attorney. The appointment 

3 



- - . . 
of U.S. Attorneys by and with the advice and consent of the Senate is unquestionably the appointment method 

preferred by both the Senate and the Administration. 

In every single case where a vacancy occurs, the Bush Administration is committed to having a United 

States Attorney who is confirmed by the Senate. And the Administration's actions bear this out. Every time a 

consultation with home-state Senators-to select candidates for nomination. Let me be perfectly clear-at no - 

time has the Administration sought to avoid the Senate confirmation processby appointing an interim United 
- 

States Attorney and then refusing to move forward, in consultation with home-State Senators, on the selection, 

nomination and confirmation of a new United States Attorney. Not orice. 

Since January 20,2001, 125 new U.S. Attomeys have been nominated by the President and confirmed 

by the Senate. On March 9,2006, the Congress amended the Attorney General's authority to appoint interim 
I 

U.S. Attomeys, and 13 vacancies have occurred since that date. This amendment has not changed our 

commitment to nominating candidates for Senate confirmation. In facf the Administration has nominated a 

total of 15 individuals for Senate consideration since the appointment authority was amended, with 12 of those 

nominees having been confirmed to date. Of the 13 vacancies that have occurred since the time that the law 

was amended, the-2mministration has nominated candidates to fill five of ~ e p o s i t i o n s ~ h h a s . ~ v ~  .... - __ , , .  . . .  . . . . . -. -. 

candidates for nomination for seven more positions, and is waiting to receive names to set upinterviews for the 

final position-all in consultation with home-state Senators. - 

However, while that nomination process continues, the Department must have a leader in place to carry 

out the important work of these offices. To ensure an effective and smooth transition during U.S. Attorney 

4 



- - . . 
vacancies, the office of the U.S. Attorney must be filled on an interim basis. To do so, the-Department relies on 

the Vacancy Reform Act ("VRA"), 5 U.S.C. !j 3345(a)(l), when the First Assistant is selected to lead the ofice, 

or the Attorney General's appointment authority in 28 U.S.C. !j 546 when another Department employee is 

chosen. Under the VRA, the First Assistant may serve. in an acting capacity for only 210 days, unless a 

nomination is made during that period. Under an Attorney General appointment, thz interim U.S. Attorney 

and thus the use of - the Attorney General's appointment authority, as amended last year, signals nothing other 

than a decision to have an interim U.S. Attorney who is not the First Assistant, It does not indicate an intention 
- 

to avoid the confirmation process, as some have suggested. 

No change in these statutory appointment authorities is necessary, and thus the Department of Justice 

strongly opposes S. 214, which would radically change the way in which U.S. Attorney vacancies are 

i 
temporarily filled. S. 214 would deprive the Attorney General of the authority to appoint his chief law 

I enforcement officials in the field when a vacancy occurs, assigning it instead to another branch of government. 

As you know, before last year's amendment of 28 U.S.C. !j 546, the Attorney General could appoint an 

interim U.S. Attorney for the first 120 days after a vacancy arose; thereafter, the district court was authorized to 

appoint interimi-S. -- A4rnq1-In cases where a s e n a t e - m ~ ~ d . U , ~ t t ~ y  ~ o u h m t  heappointed - 

within 120 days, the limitation on the Attorney General's appointment authority resulted in recurring problems. 

Some district courts recognized the conflicts inherent in the appointment of an interim U.S. Attorney who - 

would then have matters before the court-not to mention the oddity of one branch of government appointing - - 
officers of another-and simply rehsed to exercise the appointment authority. In those cases, the Attorney 

General was consequently required to make multiple successive 120-day interim appointments. Other district 

5 



- - . * 

courts ignored the inherent conflicts and sought to appoint as interim U.S. Attorneys wholly unacceptable 

candidates who lacked the required clearances or appropriate qualifications. 

In most cases, of course, the district court simply appointed the Attorney General's choice as interim 

U.S. Attorney, revealing the fact that most judges recognized the importance of appointing-an interim U.S. 

selection of past co-urt-appointed interim U.S. Attorneys was the Attorney General's recommendation. By 

foreclosing the possibility of judicial appointment of interim U.S. Attorneysunacceptable to the Administration, 
- 

last year's amendment to Section 546 appropriately eliminated a procedure that created unnecessary problems 

without any apparent benefit. 

S. 2 14 would not merely reverse the 2006 amendment; it would exacerbate the problems experienced 

under the prior version of the statute by making judicial appointment the only means of temporarily filling a 

vacancy-a step inconsistent with sound separation-of-powers principles. We are aware of no other agency 

where federal judges-members of a separate branch of government-appoint the interim staff of an agency. 

Such a judicial appointee would have authority for litigating the entire federal criminal and civil docket before 

the very district court to whom he or she was beholden for the appointment. This arrangement, at a minimum, 

- g j y g . ~ & ~ . t o s  @Pzarance . .. -. of pooEntia&onflict that undermines . .... ~ the performance ~ .- orperceived -. performance of 

both the Executive and Judicial Branches. A judge may be inclined to select aU.S. Attorney who shares the 

judge's ideological or p~osecutorial philosophy. Or a judge may select a prosecutor apt to settle cases and enter- 

plea bargains, so as to preserve judicial resources. See Wiener, Inter-Branch Appointments After the - 
- 

Independent Counsel: Court Appointment of United States Attorneys, 86 Minn. L. Rev. 363,428 (2001) 

(concluding that court appointment of interim U.S. Attorneys is unconstitutional). 

6 



Prosecutorial authority should be exercised by the Executive Branch in a unified manner, consistent 

with the application of criminal enforcement policy under the Attorney General. S. 2 14 would undermine the 

effort to achieve a unified and consistent approach to prosecutions and federal law enforcement. Court- 

appointed U.S. Attorneys would be at least as accountable to the chiefjudge of the districtcourt as to the 

important to our soGety than on the front lines of law enforcement and the exercise of prosecutorial discretion, 

and the Department contends that the chief prosecutor should be accountable the Attorney General, the 
- 

President, and ultimately the people. 

Finally, S. 214 seems to be aimed at solving a problem that does not exist. As noted, when a vacancy in 

the office of U.S. Attorney occurs, the Department typically looks f is t  to the First Assistant or another senior 

manager in the ofice to serve as an Acting or interim U.S. Attorney. Where neither the First Assistant nor 

another senior manager is able or willing to serve as an Acting or interim U.S. Attorney, or where their service 

would not be appropriate under the circumstances, the Administration has looked to other Department 
. .  - 

employees to serve temporarily. No matter which way a U.S. Attorney is temporarily appointed, the 

! Administration has consistently sought, and will continue to seek, to fill the vacancy-in'consultation with 

home-State ~ e n a t ~ w i t h  a presidentially-nominated and Senate-confirmed nominee. . . -- - - ~ . .- - .. . .  ~ - . . . - 

Thank you again for the opportunity to testify, and I look forward to answering the Committee's - 

questions. - 
- 



M A R Y  J O  W H I T E  

P A R T N E R  

. . . . . .- - -. - . . . . -. -. - . - . . , . . - - -. - . . - .- .. -- 
- 

When Mary Jo White lcft hcr post as L'S httorncy for the Soulhem Disuict of New York in January, 
200z she uru acdaimcd for her neady ninc gears as the leader of what~ir;yk3ely recognized as the 
premier US ~lttomcy's office in the nauon. She had supcrviscd over 200 Assistant US httorncy; in 
successfully prosecuting some of the most important narional and international matters, including 
cornplm white collar and international terrorism cases. She is a Fcllow in the rlmerican College of 
Taal law)-CIS and h e  International College of Td Lawyas. his; K'hite is the rccipicnt of numerous 
awatds and is regularly ranked as a leading lamycr by dimcrones chat cfduate law firms. In addition, 
Ms. White s m c d  as a Director of The Nasdaq Stock Exchange, and on ia Exccutiv~ hudit and 
Policy Committees (2002 to Februq  2006)). Shc is also a member ofthc Council on Foreign 
Rela~ions. 

Ms. DChite rejoined Dcbevoise in 2002, and was madc Chair of the firm's o m  225-lawyer Lirigation 
Department 1%. White's pracricc conccnmtcs on internal invcstigations and defense of companies 
and indjvidualr accused by thc govcrnrnenr of involvement in white collar corporate crime or 
Sccuridcs and Fxchangc Commission (SEC) and civil secudtics law violations, and on othcr major 
business Litigation dispute and aises. For her criminal work, she luds a Debmoisc m n  that 

. - 
includes ten form- Assishnt US Attorneys with cxtcnsivc cxpericnce in major commercial 
invcstigations and prosecutions. 

his. Whitc senred as the Cnitcd Statcs Attorney lor the Southcrn District of New York h m  1993 to 
2002% is thc only woman to hold thc top position in the more than 200-year history of that office, 

..... *i&hns *e.respbnsibilitVafmbmC.f*d r&&.al a&.&L$la-- o~Tfi&.m--;.a"iiitC-- . - 

also scn-ed RS the lirst Chairpason of Anomey General Janct Rcno's r\dcisory Committee of L'nitcd 
Statcs Attorneys from a l l  o v a  the country. Prior to becoming thc Unitcd Statcs Attorney in the 
Southern District of Ncw York, Ms. White s e n d  as thc f i s t  Assistant United States Attorney and 
Acting United Statcs Attorney in the Fastem District of NnvYork from 1900 to 1993. 

Under hls. %lute's leaders+, the Unitcd Statcs Attorney's Olfice lor thc Southern Dismct of Ncw 
York successfully investiptcd and prosecuted numerous cases of national and inrcmationd 
significance. T h a c  include cases inrolving Lvgc scalc whitc collar and complex s~ur i t i es  and 
Gnandal instirution Gauds as wcll as cascs invoking corporate criminal liability, international 



temrism, international money laundering, police and other public official corruption, o r p i z e d  
mme, civil dghts, environmental law violations, narcotics trafficking and major racketceringases 
that dismantled the Lrgest. most violent gangs in New York City. Prominent among those uses 
were the prosecution of those responsiblefor the bombing of the WTC in 1993; theteuurists who 
planned to blow up the L'nited Nations. the FBI Building in hfanhattan, and the Lincoln and 
Hohnd Tunnels; the terrorists who plotted to simultaneously blow up a dozen jumbo jets over the 
Pacific Ocean; those responsible f& the bombings of the US Embassies in Nairobi, Kenya and 
Tanznnia in 1998, including Osama Bin Laden; and the invcsdgation of the tenonst attacks of 
September 11.2001 on the XTC and the Pentagon. - - .  

M. White hlc  n r c p a l  - 

accomplishments, including the George U'. Bush Award for Excellence in Counterterrorism and the 
A p q  Seal Medallion given by the CLA; the Director ofthe FBI's Jefferson Cup A d  for 
~ontribitions to the Rule of Law in the Fight Against Terrorism and Crime; the Sandra Day 
O'Connor Award for Distinction in Public Service; the John P. O'Neill Pjllsr of Justice Award given 
by the Respect for Law Alliance; the Edwvd \ k M d  A w d  for DistingdsJhed Contributions to the 
Adminishation ofJustice given by the New York County Lawyers' Assodation; the Trosecutor of 
the Year" Awatd given by the Respect for Law AUiance; the "Community Leadership Award" given 
by the Federal Law Enforcement Foundation; the 'Taw Enforcenient Puson of the Year" Award 
given by the Society of Professional Investigators; the "hfagnificent 7",4ward given by the Business 
and Professional Women US& the "Human Relations Award" given by the And-Defamation League 
Lawyer's Division; the 'Women of Power and Influence Award" given by the National Organization 
of Women; the "American  rosec cut or's A d '  given by St. Johp's University Criminal Justice 
Progrm; the 'Riedal for Excellence" given by the Columbia University School of Law Assodation; 
the "Outstanding U'omm of the Bar Award" given by the New York County Lawyers' Association; 
the hfilton S. Gould Award for Outstanding Oral A d v o v ,  the ' l a w  & Society Awud" given by 
the New YorkLawyers for the Public Inreresc and the "Most Influential Women in the Law Award" 
given by the Benjamin N. Cardozo School.of Law. 

From 1983 to 1990, hls. \Wire was a litig;ltion parmer at Debevoise, where she focused on white 
collar defense work SEC enforciment matters, and commercial and professional dvil litigdtion. 
From 1978 to 1981, his. White served as an Assistant United States Attorney in the Southern Disuiict 
of New York. where she became Chief Appellate Attorney of the Criminal Division. Prior to that, 
she worked as an associate at Debevoise from 1976 to 1978. Ms. R'hite served as a law clerk to the 
H o n o k i  htanyin E. Frankel US Diseict Court for the Southern Dismct of New York and was 

. - .. . . .. . . . . . . - -. .. . ~ ~ ~ ~ -.. . . --- 
admitted to the bar in Neu-York in 1975. 

Ms. White graduated from W i  & hiary, Phi Beta Kappa with a BA. in Psychology in 1970, The 
New School for Social Research with an MA. in Psychology in 1971 and Columbia Law School with 
a J.D. in 1974, where she was an officer of the Law Review. 



LAURIE L. LEVENSON 
Professor of Law and William M. Ralns Fellow -.> 

Director, Center for Ethical Advocacy 

Laurie L. Levenson is Professor of Law and William M. Rains Fellow at Loyola Law school 
where she teaches criminal law, criminal procedure, ethics, anti-terrorism, and evidence. She 
sewed as Loyola's Associate Dean for Academic Affairs from 1996-1999. In addition to her 
teaching responsibilities, Professor Levenson is also the Director of the Loyola (=enter for Ethical 
Advocacy. Professor Levenson was the 2003 recipient of Professor of the Year from both Loyola 
Law School and the Federal Judicial Center. 

Prior to joining the Loyola Law School faculty in 1989, Professor Levenson sewed for eight- 
years as an Assistant United States Attorney in Los Angeles. While a federal prosecutor, 
Pr . . 

-m- 
" 

Training Section and Chief of the Criminal Appellate Section of the U.S. Attorney's Office. In 1988, 
she received the Attorney General's Director's Award for Superior Performance. Additionally, she 
received commendations from the FBI, IRS, U.S. Postal Sewice, and DEA. - - 

Professor Levenson attended law school at UCLA School of Lawand received her 
undergraduate degree from Stanford University. In law school, she was the Chief Article Editor of 
the Law Review. After graduation, she clerked for the Honorable Judge James Hunter, Ill, of the 
U.S. Court of Appeals for the Third Circuit. 

Professor Levenson is the author of numerous books and articles, iricluding: California 
Criminal Procedure (2003): California Criminal Law (2003), Handbook on the Federal Rules of 
Criminal Proceduw (2003); Roadmap of Criminal Law (1 997); Police Cormption and New Models for 
Refoml, 35 Suffolk L. Rev. 1 (2001); Working Outside the Rules: The Undefined Responsibilities of 
Federal Prosecutors (1999); Ethics of Being a Legal Commentator, 69 So. Cal. L. Rev. 1303 (1996); 
Good Faith Defenses: Reshaping Strict LiabilitL Crimes. 78 Cornell L. Rev. 401 (1993); Change of 
Venue and the Role of the Criminal Jury, 66 So. Cal. L. Rev. 1533 (1993); The Future of Civil Rights 
Prosecutions: The Lessons of the Rodney King Trial, 41 U.C.L.A. L. Rev. 509 (1994); and Media 
Madness or Civics 101: The Lessons of 'The Trial of the Century,'26 U.W.L.A. 57 (1995). 

. . 

Professor Levenson has sewed as a volunteer counsel for the "Webster Commission" and as 
a Special Master for the Los Angeles Superior Court and United States District Court. She has 
sewed as a member of the Los Angeles County Bar Association Judicial Appointments Committee 
and Judiciary Committee. 

- -.-.I 
. . - .. . . - . . . .- - . - . . -. ... ~ ~. 

Professor Levenson lectures regularly throughout the country and internationally for the 
Federal Judicial Center, National Judicial College, international bar associations, bar. review courses, 
community groups and legal societies. 
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- - 

-- Mv name is M a p  Jo White. I am providing this written statement and testifying - 

at his  hearing at the invitation of Senator Patrick Leahy, the Chairman of the United 
- 

States Senate Committee on the Judiciary. - - 
- 

By way of background, I spent over fifteen years in the Department of Justice (the 

"Department"), both as an Assistant United States Attorney and as United States 

Attorney. I served during the tenures of seven Attorneys General: Griffin B. Bell, 

Benjamin R. Civiletti, William French Smith. Richard L. Thornburgh, William P. Barr, 

I Janet Reno and John Ashcroft. I was twice appointed as an Interim United States 

Attorney, first in the Eastern District of New York in 1992 by ~ t t o r n e ~  General Barr and 

then in 1993 by Attorney General Reno in the Southern District of New York. Most 

recently, I served for nearly nine years as the Presidentially-appointed United States 

Attorney in the Southern D~strict of New York from September 1993 until January 2002. - 
- I was the Chair of the AnomqGencralIs Advisory Committeefroml993-L994. Since -. 

April 2002, I have served as the Chair of the Litigation Group of Debevoise & Plimpton 

LLP, the law firm at which 1 started my legal career. 
- 

- 
Maintaining the prosecutorial independence of the United States Attorneys, which 

is the subject of this hearing, is vital to ensuring the fair and impartial administration of 



justice in our federal system. Concerns have recently been raised as to whether that 

independence is being compromised by the reported installation by the Department of 

Justice of Interim United States Attorneys in replacement of a number of sitting 

Presidentially-appointed United States Attorneys who have allegedly been - asked -. to resign 

1 in the absence of misconduct or other compelling cause. It has been variously suggested 
i - 

that at least some of these resignations have been sought from qualified United States 

Attorneys in favor of appointees who may be more politically and behaviorally aligned 
- - - 

with the Department's priorities; to replace a United States Attorney because of public 

corruption or other kinds of sensitive cases and investigations brought or in process; as a 

result of a Congressman's criticism; or just to give another person the opportunity to 

serve and have the high-profile platform of serving as a United States Attorney. These 

allegations, in my view, raise legitimate concerns for this Committee about the fair and 

impartial administration ofjustice, both in fact and in appearance. lfthe allegations were 

true, the actions being taken by the Deparbnent would appear to pose a threat to the 

independence of the United States Attorneys and to diminish the importance of the jobs - 

they are entrusted to do. There would be, at a minimum, a significant appearance issue. 

- -3 related concernhas been raised abaut arecentchange in&e s t a w  - 

framework for the appointment of Interim United States Attorneys embodied in the re- 

authorized USA Patriot ~ c t . '  Under the new provision, the Attorney General is accorded 

unilateral power to make appointments of Interim United States Attorneys for an 

indefinite period of time, without the necessity of obtaining the advice and consent of the 



United States Senate, which is required for every Presidentially-nominated unitedstates 

Attorney. Previously. the law empowered the Attorney General to appoint Interim 

United States Attorneys for a period up to 120days; thereafter, if no successor was 

nominated by the President and confirmed by the Senate, the chief judge - offhe - relevant 

successor was confirmed by the Senate. 
- 

For whatever assistance it may be to the Committee, I wiU povide my personal 
- 

perspective on these issues. Before doing so, let me'make very clear up front that I have 

the greatest respect for the Department of Justice as an institution and have no personal 

knowledge of the facts and circumstances regarding any of the reported requests for 

resignations of sitting United States ~ t t o r n e ~ s ;  And, with one exception, I do not know 

any of the United States Attorneys in question or their reported replacements. The one 

exception is the United States Attorney for the SouthemDistrict of California, a career 

prosecutor, whom I know and first came to know of when she was an Assistant United 
. ? 

States Attorney doing very impressive work in the area ofhealthcare fraud. Because I do 

not know the precipitating facts and circumstances, I am not in a position to support or 
'e 

. . . . .. . ---criticize thereported-actions-of-the Depammatand do n o t d ~  by t e s t i f y i e t  t h i s  . 

hearing. I can and will speak only about my views about the importance of thi United 

States Aflorneys to ow federal system of criminal and civil justice, the importance of - 

preserving the independence of the United States Attorneys, and how I believe that casual 
- 



or unwisely motivated requests for their resignations could undermine our system of 

justice and diminish public confidence. 

My views on the issues I understand to be before the Committee are as follows: 

United States Attorneys are political appointees who serve at the pleasure - 
of the President. It is thus customary and expected that the United States 
Attorneys generally will be replaced when a new President of a different 

- party is elected. There is also no question that Presidents have the power 
to replace any United States Attorney they have appointed for whatever 
reason they choose. - - 

- 

In my experience and to myknowledge, however, it would be 
unprecedented for the Department of Justice or the President to ask for the 
resignations of United, States Attorneys during an Administration, except 
in rare instances of misconduct or for other significant cause. This is, in 
my view, how it should be. 

United States Attorneys are, by statute and historical custom, the chief law 
enforcement officers in their districts, subject to the general supervision of 
the Attorney General. ' Although political appointees, the United States 
Attorneys, once appointed, play a critical and non-political, impartial role 
in the administration of justice in our federal system. Their selection is of 
vital national and local interest. 

In his well-known address to the United States Attorneys in 1940, then 
- 

Attorney General Robert H. Jackson, although acknowledging the need for 
some measure of centralized control and coordination by the Deparbnent, 
eloquently emphasized the importance of the role of the United States 
Attorneys and their independence: 

4 

. . . ~. . 
It wourd piubably6e within thekkge of that 

exaggeration in washing& to say that 
assembled in this monl is one of the most powerful 
peace-time forces known to our country. The 
prosecutor has more control over life. liberty, and 
reputation than any other person in America. His 
discretion is tremendous. 
. . . .  
These powers have been granted to our law- 
enforcement agencies because it seems necessary 



that such a power to prosecute be lodged 
somewhere. This authority has been granted by 
people who really wanted the right thing done- 
wanted crime eliminated--but also wanted the best 
in our American traditions preserved. 
. . . . 
Because of this immense power to strike at c i t izeq - .  - .  
not with mere individual strength, but wiCh all the 

1 force of government itself, the post of [United - ~ States Attorney] From the very beginning has been 
safeguarded by presidential appointment, requiring 

i - confirmation of the Senate of the United States. 
I You are thus required to win an expression of 

confidence in your character by both the 1egBlative 
and the executive branches of the governmeril j 

I 
before assuming the responsibilities o f a  federal 
prosecutor. 

I .... 
Your responsibility in your several districts for law 
enforcement and for its methods cannot be wholly 
surrendered to Washington, and ought not to be 
assumed by a centralized Department of Justice. 
.... 
Your positions are of such independence and 
importance that while you are being diligent, strict, 
and vigorous in law enforcement you can also 
afford to be just. 
.... 
The federal prosecutor has now been prohibited 
from engaging in political activities. I am 
convinced that a good-faith acceptance of the spirit 
and letter of that doctrine will relieve many [United 

M States Attorneys] firom the embarrassment of what 
-- -- - - -haveheretekre bes~rsgafdedis4egirimate- 

expectations of political senrice. . . . I think the 
Hatch Act should be utilized by federal prosecutors 
as a protection against demands on their time and 
prestige. . . 3 

Justice Jackson's remarks capture well the importance of both the role of 
United States Attorneys and the independence that is necessary to 
successfully hlfill their role. The Department of Justice should guard 



carefully against acting in ways that may be perceived to diminish the 
importance of the office of United States Attorney or of its independence. 

I - Changing a United States Attorney invariably causes disruption and loss 
of traction in cases and investigations in aUnited States Attorney's Office. 
This is especially so in sensitive or controversial cases and investigations 

I where the leadership and independence of the United States Attorney are 
I 

I oiten crucial to the successful pursuit of such matters, especialfi in the 

I 
face of criticism or political backlash. Replacing a United States Attorney 
can, of course, be necessary or part of the normal and expected process 
that accompanies a change of the political guard. But I do not believe that 

- such changes should, as a matter of sound policy, be undertaken lightly or 
without significant cause. In this and most previous Administrations, the 

I United States Attorneys appointed by the prior Ad+istration were 
replaced in an orderly and respectful fashion over several months after the 

I election to allow for a smooth transition If wholesale change in the 
I United States Attorneys is to occur, it should be done in this way. In my 

view, wholesale replacement of the United States Attomeys should not be 
done immediately following an election, as occurred at the outset of the 

I Clinton Administration--such abrupt change is not necessary and can 
undermine the important work of the United States Attorneys' Offices. In 
some instances, the President of a different party has allowed some of his 
predecessor's appointees to remain, as happened in New York, with the 
support of Senator Daniel Patrick Moynihan, when Jimmy Carter was 
elected President. 

If United States Attorneys are replaced during an Administration without 
apparent good cause, the wrong message can be sent to other United States 
Attomeys. We want our United States Attorneys to be strong and 
independent in carrying out their jobs and the priorities of the Department. 
We want them to speak up on matters of policy, to be appropriately 
aggressive in investigating and prosecuting crimes of all kinds and wisely - use their limited resources to address the priorities of their particular 

- -- - - district. -The United States Attorneys aregenetall y-closest tathe problems-. 
and needs of their districts and thus use their discretion and judgment as to 
how best to apply national initiatives and priorities. One size seldom fits 
all. There isn't one right answer or rigid plan that can be applied to 
achieve optimal justice in each district. The federal system has 
historically counted on the independence and good judgment of the United 
States Attomeys to carry out the Department's mission, tailored to the 
specific circumstances of their districts. 



I In my opinion, the United States Attorneys have hjstorically servedthis 
1 country with great distinction. Once in office, they become impartial 
I publ~c servants doing their best to achieve justice without fear or favor. 
I As Justice Sutherland said in Berger v. Ut~ited States: "The United States 
I Attorney is the representative not of an ordinary party to a controversy, 
I but of a sovereignty whose obligation to govern impartially is as 

I 
compelling as its obligation to govern at all; and whose interest, therefort, 
in a criminal prosecution is not that it shall win a case, b<t that justice be 

I 
. . nf -- 

: w a n t  
to act in such a way or have its actions perceived in such a way to derogate 

- from this model oithe non-political pursuit ofjustice by those selected in 
an open and transparent manner. 

- < 

Finally, as to the issue of the opiimal appointment mechanism for Interim 
United States Attorneys, I defer to Congress and the constitutional 
scholars to find the right answer. For whatitis worth, as  a practical 
matter. I believe that the Department of Justice, in the first instance, is 
ordinarily in the best position to select an appropriate Interim United 
States Attorney who will ensure the least disruption of the business of the 
United States Attorney's Office until a permanent successor can be 
selected and confirmed. I can, however, also appreciate the concern with 
petmitting such appointments to be made for an indefinite period of time 
without the necessity of Senate confirmation. I personally thought the 
structure of allowing the Attorney General to appoint Interim United 
States Attorneys for a period of 120 days and then giving that power to the 
chiefjudge of the district generally worked well and achieved an 
appropriate balance. 

Thank you for giving me the opportunity to share my perspective with the 

Committee. I would be happy to answer any questions. 

- - 

' USA Patriot Improvement and Reauthorization Act of 2005, Pub. L. 109-177, $502. 
120 Stat. 192,246-47 (2006); 28 U.S.C. 4 546 (2006). 

* 28 U.S.C. $9 519 & 521-50 (2006); Nadler v. Mann, 951 F.2d 301,305 (11th Cir. 
1992); United States Attorneys Mission Statement ("Each United States Attorney --. 

exercises wide discretion in the use of hiAer resources to further the priorities of the - 
local jurisdiction and needs of their communities. United States Attorneys have been 
delegated full authority and control in the areas of personnel management, financial 



management, and procurement."), http://www.usdoj.gov/usao/index.hhnl (last visited 
Feb. 4,2007); U.S. Attys' Manual 8 3-2.100 ("he United States Attorney serves as the 
chief law enforcement officer in each judicial district. . . ."); U.S. Attys' Manual 8 3- 
2.140 ("They are the principal federal law enforcement officers in their judicial 
districts."), http://www.usdoj.gov/usao/eousa/foia~read'mgroodusadtitIe3/2m~~a.h~#3- 
2.100 (last visited Feb 4,2007). - - 
Robert H. Jackson, Ihe Federal Prosecutor, Address at the Second Annual Conference . - 

of United States Attorneys (Apr. 1, 1940), reprinted in 24 J. Am. Judicature Soc) 18, 
19 (1 940); also available at http://www~oberthjackson.org/Man~theman2-7-61! (last 
visited Feb. 4,2007). 

295 U.S. 78,88 (1935). -. + 
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Thank you for the opportunity to testify before your committee. Iam currently 
Professor of Law, William M. Rains Fellow, and Director of the Center for Ethical 

d d - b - - e q ,  - 

many of which address law enforcement and the criminal justice system. For eight years, 
fiom 198 1 to 1989, I proudly served as an Assistant Udted States Attorney for the 
Central District of California in Los Angeles. As an Assistant U.S. Attorney, I worked as 
a trial attorney in the Major Crimes and Major Frauds Section, Chief of the Appellate 
Section and Chief of Training for the Criminal Division. I receiv&l%e Attorney 
General's Director's Award for Superior Performance and commendtions from the 
Federal Bureau of Investigation, United States Postal Inspectors, and other federal 
investigative agencies. 

I was hired as an Assistant U.S. Attorney by Andrea S. &din, a Democrat 
appointed by President Jimmy Carter. When she left, I served for three Republican U.S. 
Attorneys during my tenure in the office. Fist, I worked for the Honolable Stephen S. 
Trott, who was appointed by President Ronald Reagan. Next, I worked for interim U.S. 
Attorney Alexander H. Williams, I11 , another Republican, who was appointed by the 
chief judge of our district. Finally, I worked for U.S. Attorney Robert C. Bonner, who 
was appointed by President George H.W. Bush. The transition from one U.S. Attorney to 
the next was seamless, and did not cany with it the controversy that has now developed 
about changes in U.S. Attorneys. I remain in regular contact with current and former 
federal prosecutors throughout the country. I hear their concerns and try to address them - 
in my articles and books on the role and responsibilities of federal prosecutors. 

As a former Assistant United States Attorney who served under both Democratic 
and Republican administrations, I am deeply concerned about the recent firings of 
qualifiedand demonstrably capable United States Attorneys and their replacement with 

. indiv-idmh who-lackthe t r a d i t i c m a l ~ & o m  for tlre posinoi Tlie pertiii6ii by 
many, including those who cmently serve and have served in U.S. Attorneys Offices, is 
that there is a growing politicization of the work of federal prosecutors. Asking qualified 
U.S. Attorneys to leave and replacing them with political insiders is demoralizing; it 
denigrates the work of hardworking and dedicated Assistant U.S. Attorneys and 
undermines public confidence in the work of their offices. - 

- 
Recently, seven United States Attorneys were fired by the Attorney General 

during the middle of a presidential term. Several of them have excellent reputations for 
being dedicated, experienced and successful U.S. Attorneys. Nonetheless, they were 
given no reason for their dismissals and, in at least one case, have been replaced by 



someone who does not have the professional qualifications for the position, but comes 
h m  a deeply political, partisan background. Perhaps not so coincidentally, all of tbin is 
occurring on the heels of the Attorney General securing new statutory power to make 
indefinite interim appointments of U.S. Attorneys without review by the Senate or any 
other branch of government. 

In my opinion, the new appointment procedures for interim U.S. Attorneys have 
added to the increasing uoliticization of federal law enforcement. Under the prior 
system, the Attorney General could appoint an interim U.S. Attorney for 120-days, giving . 
the President a full four months to nominate and seek confirmation of a permanent . . 

-- replacement. If this was not done. the C k f  J p n  -. 

interim U.S. Attorney until a successor U.S. Attorney was nominated and confirmed. 
This system gave an incentive to the President to nominate a successor in a timely 
fashion itnd gave the Senate an opportunity to fulfill its constitutional responsibility of 
evaluating and deciding whether to c o n h n  that candidate. 

- - 
Under the present system, the Executive Branch can - and appears determined to 

-bypass the confirmation role of the Senate by making indefinite interim appointments. 
The result is a system where political favorites may be a p m t e d  without any opportunity 
for the Senate to evaluate those candidates' backgrounh and qualifications to serve as 
the chief federal law enforcement officer of their districts. Even if the Attorney Gtneral 
can explain the recent round of firings and replacements, the current statutory system 
opens the door to fimue abuses. The public should not have to rely on the good faith of 
individuals over sound statutory authority to ensure the accountability of key federal law 
enforcement officials. 

In my testimony, I would like to address three key issues: First, the dangers of the 
politicization of the U.S. Attorneys Offices; second, why the recent actions of this 
administration are different from those of prior administrations, and third, why it is both 
constitutional and preferable to have the Chief Judges of the district, not the Attorney . 
General, appoint interim U.S. Attorneys. 

The recent perceived purgiig of qualified U.S. Attorneys is having a devastating 
impact on the morale of Assistant United States Attorneys. These individuals work hard 
to p r o t m  of us by prosecuting a wide range of federal crimes. In recent years. 

- - AUgAshave struggled with m q  ck&enge%, inctudinga lack oTreBmes.-Tn Los 
Angeles (where I served as a federal prosecutor), there have been times recently when 
there was insufficient paper for the AUSAs to copy documents they were constitutionally 
required to turn over in discovery. Nonetheless, these professionals persevered at their 
jobs because of their commitment to pursuing justice on behalf of the people they serve. 
It is deeply demoralizing for them to now see capable leaders with proven track records 
of successful prosecutions summarily dismissed and replaced by those who lack the 
qualifications and professional backgrounds traditionally expected of United States 
Attorneys. 



Moreover, the dismissal of competent U.S. Attorneys and their replacement with 
interim U.S. Attorneys unfamiliar with local law enforcement priorities and.the operation 
of the offices poses risks to ongoing law enforcement initiatives. Many U.S. Attorneys 
Offices are engaged in joint task forces with state and local law enforcement agencies. 
Appointing an interim U.S. Attorney unfamiliar with the district gives the appearance that 
the ship has lost its rudder, undermines public confidence in federal law enforcemenf 
createi cynicism about the role of politics in all prosecutorial decisions, and makes it 
more difficult to maintain such joint law enforcement operations. 

Although this is not the first time in history that U.S. Attorneys have bee; asked 
trs P 

anything that has occurred before. In my experience, one could expect a changeover in 
U.S. Attorneys when there was a change in Administrations. United States Attorneys 
serve at the pleasure of the President and a new President certainly has the right to make 
appointments to that position. However, we have never seen the type of turnover now in 
progress, where the Attorney General, not the President, is asking-&d-term that 
demonstrably capable U.S. Attorneys submit their resignations so thaf Washington 
insiders may be appointed in their place. 

Moreover, we have never seen an Administration accomplish this task by 
bypassing the traditional appointment process. Under the prior system, the rules for 
interim appointments limited the Attorney General's power to install a U.S. Attorney for 
lengthy periods of time without the advice and consent of the Senate. Under the current 
system, the Attorney General is fiee to make indefinite interim appointments of 
individuals whose background, qualifications and prosecutorial priorities are not 
subjected to Congressional S C N ~ ~ Y .  

The issue is one of transparency and accountability. If interim U.S. Attorneys 
may serve indefinitely without undergoing the confirmation process, the Senate simply 
cannot fulfill its constitutional "checks and balances" role in the appointment of these . 
officers. The confinnation process serves an important purpose in the selection of U.S. 
Attorneys. It gives the Senate an opportunity to closely examine the background and 
qualifications of the person poised to become the most powerful federal officer in each 
district and to evaluate the priorities that nominee is setting for law enforcement in his or 
her juristkction. . - - .. .- - 

The prior system - in which the Chief Judge appointed interim U.S. Attorneys if 
the Administration did not nominate and obtain confirmation for one within four months 
of the vacancy opening - had advantages that the current system does not. First, in my 
experience, the Chief Judges of a district often have a much better sense of the operation 
of the U.S. Attorney's office and federal agencies in their jurisdiction than those who are 
thousands of miles away in Washington, D.C. Indeed, in my district and many others, 
several district judges are themselves former U.S. Attorneys, intimately familiar with the 
requirements of the office. Their goal is to find a U.S. Attorney who will serve the needs 
of the local office and the constituents it serves. Chief Judges are generally familiar with 
the federal bar in the district and with those individuals who could best fulfill the interim 



role. The Chief Judges are in an excellent position to find an appointee, often someone 
b m  the office itself, who will serve as a steward until a permanent successor is foupd. 

I Second, interim appointments by Chief Judges are less likely to be viewed as 
political favors, because it is understood that the judge's selection can be superseded at 
any time once the Administration nominates and obtains Senate confirmation of an 
appointee of its choice. Chief Judges generally have the respect and confidence of those 
in their district. There is a greater belief that the Chief Judge will have the best 
operations of the justice system in mind when he or she makes an interim appointment. - .  

-- 
appointments of United States Attorneys is constitutional and consistent with separation- 
of-powers principles. In Morrison v. Olson, 487 U.S. 654 (1988), the United States 
SupremeCourt held that the role of the courts in appointing independent counsel 
pursuant to the Ethics in Government Act of 1978 did not violate Article 111 of the 
Constitution or separation-of-powers principles. Chief Justice W i k k  Rehnquist 
recognized that the Constitution permits judges to become involved h the appointment of 
special prosecutors. See U.S. Const., Art 11, $2, cl. 2 ("excepting clause" to 
"Appointments clause"). He then noted that that lower courts had similarly upheld 
interim judicial appointments of United States Attorneys. See United States v. Solomon, 
216 F.Supp. 835 (S.D.N.Y. 1963). 

Like the role of judges in making appointments of special prosecutors, the role of 
Chief Judges in making interim appointments of U.S. Attorneys is authorized by the 
Constitution itself. U.S. Attorneys can be properly considered "inferior officers" for 
purposes of the Appointments Clause. They have less jurisdiction and overall authority 
than the Attorney General and rely on the Attorney General for resources and Justice 
Department policies. The "Excepting Clause" allows judges to be involved in the 
appointment process of inferior officers. The court's role in appointment of interim U.S. 
Attorneys does not unnecessarily entangle the judicial branch with the day-to-day 
operations of the Executive Branch Moreover, if the Executive Branch disagrees with 
the court's appointment, it has a ready remedy by nominating and obtaining confirmation 
of its own candidate. 

-Nor does the role of judges in appointing a prosecutor violate separation-of- 
- p o m s p n E i p l X  T h 6 7 3 i i i i u i s  p o i f o a p o ~ a i i l m i ? m  U . ~ - m ~ y ~ ~ n ~ -  -- 

come with the right to "supervise" that individual in his or her investigative or 
prosecutorial authority. Morrison at 681. The interim U.S. Attorney does not report to 
the judge and there is no reason to believe that he or she will change prosecutorial 
policies at the whim of the court. For the reasons the Supreme Court authorized judges to 
appoint independent counsel in Morrison, I believe it is constitutional for Congress to 
adopt a rule giving judges a role in appointing interim U.S. Attorneys. 

The public has great confidence in appointments made by the bench, whether they 
be of the Federal Public Defender, Magistrate Judges or interim prosecutors. Indeed, the 
Supreme Court itself has noted the benefits of having judges involved in the appointment 



of prosecutors. In Mom'son, Chief Justice Rehnquist wrote, "mn light of judicial 
experience with prosecutors in criminal cases, it could be said that courts are especially 
well qualified to appoint prosecutors" Id at 676 n.13 (emphasis added). 

Last week, in a letter dated February 2,2007, to Senator Patrick J. M y ,  
Chairman of the Senate Judiciary Committee, Acting Assistant Attorney General Richard 
A. Hertlig, claimed that it would be "inappropriate and inconsistent with sound 
separation of powers principles . . . to vest federal courts with the authority to appoint a 
crucial Executive Branch office such as a United States Attomey." He cited no euthority 
in support of this principle; indeed, the case law, as represented by Morrison, goes 

properly have a role in appointing prosehtors and that such a procedure does not violate 
constitutional proscriptions or principles of separation of powers. 

- 

I was further surprised when Mr. Hertling's letter claimed @% an interim U.S. 
Attorney appointed by the court could not be sufficiently independeril because he or she 
would be "beholden" to the court for making his or her appointment. I am unaware of 
any situation in which an interim U.S. Attomey failed to do his or her duties because of 
some supposed indebtedness to the court, nor does Mr. HertIing cite any such example. 
Moreover, if there ever were to be such a situation, the President could fire that 
individual and nominate a successor U.S. Attorney wbo would be subject to the 
confiiation process. 

The recent actions of the Attorney General give the appearance that there is an 
ongoing effort by the Attomey General to consolidate power-over U.S. Attorneys Offices 
and insulate their actions from the scrutiny of Conmess. It is very hard to otherwise 
explain why a U.S. Attorney like Bud C& III would be ter&akd after receiving 
sterling evaluations and replaced by a political adviser who doesn't have nearly the same 
qualifications. Such actions are likely to work against the interest of federal law 
enforcement and of the American public. 

Ultimately, the debate today is about what we want our U.S. Attorneys Offices to 
be. If they are to be professional law enforcement offices responding to the needs of the 
citizens of their districts, they must be led by independent pr6fessio&s with the support 
of the Justice Daartment. If and when they become mere rewards or resume builders for - -. - - - - 
h 5 ~ m  thegCd*i 6i%e Attomey ~;ne;lil, they will quickly lose their credibility 
and thus their ability to perform their jobs effectively. U.S. Attorneys Of3ices which 
become - or are perceived to have become - politicized will cease to a w t  the best and 
the brightest of lawyers committed to serving the public as dedicated, politically 
independent professionals. The new Act authorizing appointment of interim U.S. 
Attorneys for an indefinite period of time creates a serious risk this will occur, because it 
undermines the Senate's role in evaluating and confirming candidates. As such it poses a 
much greater risk to constitutional principles, including the separation of powers, than 
does the role of judges in making interim appointments. 



i Content of message: -- . . 
I 

The Administration is grateful for your service, but wants to give someone else the 
chance to serve in your district. 

I January 31" is a firm date for departures - - an "extension" will hinder the process of I 
I 

getting a new U.S. Attorney in place and giving whoever is eventually selected the 
I opportunity to serve for a full two years. 
! 
I 
I Context of message: - -. 

i 
I . Mercer took c;illsfrm R v -  - 

all 3 had started together as U.S. Attorneys, were long-time AUSAs before 
becomiing U.S. Attorneys, and our fellow Westerners; 

.. d 
given his role as Acting Associate AG, it made sense for t6em to reach out to 
him to discuss 

. Because he did not supervise them, he had no basis to discuss more with them 
than his understanding that they were being asked to step aside so that someone else 
could have the opportunity to serve as U.S. Attorney 

As such, these calls were not designed to be an opportunity for a full discussion 
of the basis for the dismissal. 

In general, as noted earlier with our overall effort, perhaps these discussions 
should have been a time for a full airing of the reasons for the dismissal. 
However, at the time, this seemed to be imprudent as it would inspire rounds of 
back and forth on performance even though a final decision had been made.. 

~ In retrospect, perhaps this approach was focused too much on being empathetic 
and supportive and should have been more specific. However, it was our 
intention to say nothing negative about their performance publicly or otherwise. 

CI 

- - 
EZylng thXa U.S.-Aft6mey iS being asked to leave to alkow another p K o n  to-- 
serve in the role is not inconsistent with the fact that the Department had 
concerns regarding performance andlor policy compliance. - 
It also cannot be interpreted as an admission that others had been identified to 
take over as U.S. Attorney. - 

- 



Department of Justice ' 
EXECUTIVE SECRETARIAT -- . . 

CONTROL SHEET 

DATE OF DOCUMENT: 01/03/2007 
DATE RECEIVED: 0 1/05/2007 

WORKnOW ID: 1117121 
DUE DATE: 01/23/2007 

i FROM: The Honorable Kevin V. Ryan I 
I 

U.S. Attorney, N.D. of California 

I 450 Golden Gate Avenue 
I P.O. BOX 36055 

i CA 941 02 

I TO :. AG 
I - 

MAU TYPE: Priority VIP Correspondence-Policy/Issuee , 

SUBJECT: 
- 

Submitting his resignation as the United States Attorney for the N.D. of 
California with the proposed effective date of 4/27/2007. States that it has been 
an  honor and privilege to serve the h e r i c a n  people as a member of President 
Bush's Administration. , . 

DATE ASSIGNED ACTION COMPONENT & ACTION REOUESTED 
01/08/2007 Executive Office of United States Attorneys 

Prepare response for AG signature. 

INFO COMPONENT: OAG, ODAG, OLP 

COMMENTS: 
. - 

FILE CODE: 

EXECSEC POC: Paula Stephens: 202-616-0074 



U.S. Department of Justice 111 71 a 
Kevin V. Ryan 

'P 
United States Attorney - - 
Northern District of ~alijb&:a 

I Ith Flwr ,  Federol Building (415) 4366968 
450 Golden Gate Avenue, Box 36055 
.%n Francisco. ColiJomio 94102 FAX:(415) 4367234 

Attorney General Alberto R. Gonzales - 

. . .- 

United States Department of Justice 
- 

January 3,2007 - - . . . . . .. 
- 

Dear General Gonzales, . 

I hereby tender my resignation as the United States 
Attorney for the Northern District of California with the 
proposed effective date of April 27,2007. It has been an. 
honor and privilege to serve the American people as a 
member of President Bush's Administration. 



: ..:..I:*.. . . . . . : .. . . . . . ,. . .  . . . . -. . . ..< .... . . .. .. .- . . -~ ... . ... . . . . . .. . - . .. -. 

I JAN. 1 6 . 2 0 0 7  3:OOPM I NO, 0 6 9 0  P. 3 
U.S. Department of J stice 4 

. I 
- 

Carol C. Lam -- 
United States Attorn . . 
Southern District of g a  ~ o r n i ~  

. . - 
(619 ~ 5 7 ~ 6 9 0  

Fax (61d 557-5782 
I 

S ~ J I  D i q  Coynry Ofke 
FcdauI @cduilding 
680 M I  Srncr Room 6293 
.SIR Diego, Cul~ornio 92101-8893 

- - 
The President 
The White House 
Washington, D.C. 20500 

Imperial County O*, 
321 South W m m  Avenue 
Rwm 204 
El Ccnrro. C a l ~ o n i o  91343-PI3 

Dear Mr. President: I 
I am hereby submitting my resignation as United states Attome) 

Califoniia, effective midnight February 15,2007. It has been a great hono 
these past four years as a United States Attomey under your appointment. 

for the Southern District of 
and privilege to have served 

I deeply appreciate the opportunity tohave served as the United Sta Attorney for the Southern 
District of California. I wish you and your administration the best of luck 

CAROL C. LAM 
. -- . .. . - -. . . . .-- . . . .- . . 

United States Attorney 



. . . ,. . 
. . . ... 

. . . .. . .i:. . .. ;.;. . . .... . .  . . :  . . . ' . . . .... . .. .....e.. . - . . . "  ..... ... .. . .-. ' - .. . ... .. . . .'. . -. .. a,.... . . . . , .... .. .. 

JAN.  16. 2001 3 :  00PM I NO. 0 5 9 0  P. 2 
. . U.S. 

- .  

Carol C. Lum -- . . 

SM Diego Cwnfy OBec 
FcducrI ~ce i9u l ld lne  
880 Doar Smu. Rwa 6293 
SM Dlego. Cul~ornla 92101-8893 

January 16,2007 

Honorable Alberto R Gonzales 
The Attorney General 
United States Departmet of Justice 
Main Justice Building, Rdom 51 11 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530 

Dear Mr. Attorney ~Geral: 
I I 
I I am hereby submitting my resignation as United States the Southern District of 
I 

California, effective midnight February 15.2007. It has been a privilege to have served 
these past four years as a United States Attorney by Presidential 

Sewing the United States as a United States 
duty of my public career. I deeply appreciate the 
for the Southern District af California I wish you a l l  the best. 

Sincerely, 



~epartment of Justice 
EXECUTIVE. SECRETARIAT 

CONTROL SHEET -- . . 

DATE OF DOCUMENT: 0111 7/2007 
DATE RECEIVED: 01/3 1;/2007 

WORKFLOW ID: 1131720 
DUE DATE: 02/16/2007 

FROM: The Honorable David C. I'glesias 
U.S. Attorney, District of New Mexico 
U.S. Department of Justice 
P.O. Box 607 - - 
Albuquerque, NM 87 103 - 

TO: AG 
- 

MADL TYPE: priority VIP Correspondence-Policy/Issue 

SUBJECT: 
- - 

Notifying the AG of his resignation as United states Attorney for the District of 
New Mexico, effective 2/28/2007. Advising that it has been a great honor and 
privilege to have served these past five ,Ad a half years. Recommending FAUSA 
Larry Gomez to serve as Interim United States Attorney. Wishes the AG the best 
in his fuhire endeavors. 

DATE ASSIGNED ACTION COMPONENT & ACTION REOUESTED 
02/02/2007 Executive Ofice of United States Attorneys 

For appropriate handling. Advise ES of any action taken. 

INFO COMPONENT: OAG, ODAG 

COMMENTS: 2/2/2007: Prepare response to USA Iglesias for AG signature in response to his 
resignation. Prepare response for EOUSA signature in response to - 

recommendation. 

FILE CODE: 



' '31 790  
US. Department of Justice ~ r c ,  

David C. Iglesias 
- - 

United States Attorney 
District ofNav Mexico - . 

REPLY TO: Post me Box 607 (505) 346-7274 
David C Igl&ias Albuquerque, New Mexico 87103 (505) 346-7224 
Direct: (505) 224-1459 , FAX(505) 346-6883 

January 17,2007 - -. 
3 ., . . 

Honorable Alberto Gonzales 
The Attorney General 
United States Department of Justice 
Main Justice Building, Room 5 1 1 1 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

Dear Mr. Attorney General: 

I am hereby submitting my resignation as United States Attorney for the District of New 
Mexico, effectivemidnight February28,2007. It has been a great honor and privilege to have served 
these past five and a half years as a United States Attorney. I will never forget the simple kindness 
you afforded me when you were White House Counsel and you took the time to meet with me in 
December, 2001. This simple act spoke volumes of your character. As the son of an immigrant 
father &om Panama, this job has been the culmination of the American dream. 

It was a tremendous honor to serve for a trailblazer like yourself. Thank you for making the 
two trips out to New Mexico to visit with me and my office. I have loved this job and am honored 
to preside over the biggest conuption cases in New Mexico history. I have done my partto make 
New Mexico a better place and now I leave it to someone else to continue the struggle for justice. 

I r e s p a y  recommend FAUSA % Gomez to serve as Interim United States Attorn% . -  . ~ ~ . 

He has loyally served this administration and has previously been Interim United States Attorney 
between the ht Bush administration and Clinton administration. 

I wish you the best in your future endeavors. Thank you for your service to our great country, - 
When you leave office, I will be sending you a token of my appreciation-a hand-made mola my - 

cousin in Panama made for you I think you will like it. Vaya con Dios. - 
- 

Sincerely, 

DAVID C. IGLESIAS 
United States Attorney 
District of New Mexico 

OAG000000815 



Department of Justice 
EXECUTIVE SECRETARIAT 

CONTROL SHEET - - . . 

DATE OF DOCUMENT: 01/17/2007 
DATE RECEJYED: 01/18/2007 

FROM: 

WORKFLOW ID: 1125135 
DUE DATE: 02/08/2007 

The Honorable Daniel G. Bogden 
U.S. Attorney, District of Nevada 
333 Las Vegas Boulevard S, Suite 5000 
Las Vegas, NV 89101 - 

-. 

TO: AG 

MAIL TYPE: .- Priority VIP Comespondence-Policy/lssue 

SUBJECT: Submitting his resignation as United States Attstmey for the District of Nevada 
effective midnight 2/28/2007. States that it has been an honor and privilege to 
serve as U.S. Attorney, initially by the appointment of former Attorney ~e iera l  
John Ashcroft and thereafter by Presidential appointment. 

DATE ASSIGNED ACTION COMPONENT & ACTION R~OUESTED 
01/25/2007 Executive Office of United States Attorneys 

Prepare response for AG signature. 

INFO COMPONENT: OAG, ODAG, OLP 

COMMENTS : 
j 

FILE CODE: j . . 
. . 

EXECSEC POC: Debbie Alexander: 202-6 16-0075 



U.S. Department of Justice 

united States AItorney 
District of Nevada 

333 La Vqas Boulewd South i"dqhne (102) 388-6336 
Sulle 5000 FAX, (102) 388-6296 
La Vepar. Nevada 89101 _ , , . . I  . . 

! 

January 17,2007 - 

The Attorney General .'.a 
United States Department of Justice I 

Main Justice Building, Room 5 1 11 
950 Pennsylvania Avenue, NW -I 

Washington, DC 20530 
- 

Dear Mr. Attorney General: 

I am hereby submitting my resignation as United States Attorney for the District of 
Nevada, effective midnight February 28,2007. It has been a great honor and privilege to have 
served the past five and one-half years as a United States Attorney, initially by appointment of 
Attorney General John Ashcroft and thereafter by Presidential appointment. 

Serving the United States as a United States Attorney has been the highest honor and 
most M l l i n g  duty of my public career. Thank you for your support and the support of the 
Department of Justice during my tenure. 

I deeply appreciate the opporhmity to have served as the United States Attorney for the 
District of Nevada I wish you the best of luck and success. 

.- Sincerely, 
,-, 1 - d b . f J +  

DANIEL G. BOGD~N 
United States Attorney 
District of Nevada 



-- . * 
figorgaret M. Chirira 
United Staes Attorney . . 
A'estert~ District of Michigan 

S" Floor, Tiqc Low Building 
330 Ionin Avenue. NW 
G r a d  Rnpidx. Michigan 0503  

M,~ilinx Addmc Telephone (616) 456-2404 
UiifedStnirr A r t o r n ~  i W c e  F<!crimile (6161 456-2308 
Pas1 Oflicc Box 206 
Grand Rapids. dfichignn 49501 -0208 

- 

- -. February 23,2007 

Mr: George W Eush 
President of the United States 
The White Mousc 
Washington, DC 20500 

Dear President Bush: 

1 I am hereby submittkg my resignation as United States Attorney for the Western District 

I of Michigan. My resignation is effective midnight March 16, 2007. 

It has been an honor to serve a s  United States Attorney for the past five years. I am proud 
of the many accomplishments we have achieved in the Western District of Michigan during my 
tenure. 

Sincerely, 

United States Attorney 


