
Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Tuesday, January 17,2006 3:46 PM 
Elston, Michael (ODAG); Mercer. Bill (ODAG) 
RE: List of Early Disposition Programs 

,,- dscisions on Ok. FYI, I've asked Linda to schedule time with Pan: this wee?. :: make f:r-2: 
FT authorities and/or withdrawal of authoricios, nab: tt~a: th= prczlnc: ri %Iscon has 
weighed in. Linda hasn't given me a time ye:. '.ne .-.f y c . ~  m.1' wa:;r t.r I:IJ: rate to her 
this is a priority since the clock is winding dcw:. ani I ' n  ;IZL: may x2r.t s-xc pon3ering 
time before being comfortable with pulling the plug c r  sm,e cf these. 

Ron I 

----- Original Message----- 
From: Elston, Michael (ODAG) 
Sent: Tuesday, January 17, 2006 3:41 PM 
To: Mercer, Bill (ODAG) ; Tenpas, Ronald J (ODAG) 
Subject: FW: List of Early Disposition Programs 

The votes are in; we are going to disclose. I recommend making our decisions on EDPs 
first so we can note'which programs we are terminating on the list we proa..ide to USSC. 

Ron, I will rely on you tasking someone to prepare the list within the parameters of 
Patty's e-mail below. 

Thanks, 
The Commish 

----- Original Message----- 
From: Hahn, Paul (USAEOI 
Sent: Tuesday, January 17, 2006 12:09 PM 
To: Elston, Michael (ODAG); Stemler, Patty 
Subject: RE: List of Early Disposition Programs 

Mike, other than the formal disclosures we have made In responsive 
pleadings regarding illegal reentry prosecutions (responding to the 
disparity argument), I don't think we have made an official public 
disclosure on the fast-track programs. I agree w ~ ~ h  Patty in that I 
have no objection to identifying the fast-track programs that have been 
approved, limited to districts and the types of offenses covered. This 
may lead to more district judges complaining "Why thelr district, and 
not our district," but that is unavoidable. 

Paul 

----- Original Message----- 
From: Stemler, Patty 
Sent: Tuesday, January 17, 2006 11:07 AM 
To: Hahn, Paul (USAEO) ; Elston, Michael (ODAG) 
Subject: RE: List of Early Disposition Programs 

We have disclosed in the SDNY and elsewhere the districts that have fast 
track programs for illegal reentry prosecutions. We have not disclosed 
the details of those programs. I see no problem with identifying the 
districts that have programs and the types of offenses covered by the 
programs but we should not go beyond that. 

----- Original Message----- 
From: Elston, Michael (ODAG) 
Sent: Tuesday, January 17, 2006 11:Ol AM 
To: Stemler, Patty; Hahn, Paul (USAEO) 
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Subject: FW: List of Early Disposition Prs,?rar.> 

Paul and Patty: 

Please see the e-mails below and advise n+ ::. hi;.: :- r5spcr.5 :c t h +  
. . 

request from the Sentencing Commissior,. ! .::: ;:, 1 : !.-,.: y f . 1  .!.- 2 r.: z:..: )::I:,;.: 

whether we have disclosed the list in pcs:-t:?k:-..: -:::-i::>-. 

Thanks, i ke 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
Sent: Tuesday, January 17, 2006 9:26 AN 
To: Elston, Michael (ODAG) ; Mercer, Bill (ZL.'..;; 
Subject: RE: List of Early Disposition Progrars 

I 

I'm not sure if we have ever made it officially p,it:1: 5s:  : suspect i t  
has come out in litigation. There was a po.in: where late of districts 
were being asked by judges to brief the "Jispar~ty" :ssue as i t  reiaces 
to fast track versus non fast track distric:~. ':s:r7--.- iLL3 werc surveyed 
on whether they cared about whether their szandari~ fc,:- :as: =rack. cams 
out. I suspect that, at-a minimum, we sometimes g a v e  cut a list cf 
districts in terms of who had fast track ant tc: xk.a: rr~qrans. Paul 
Hahn EOUSA might know the answer for sure, as he was ceint .zn this 
issue. 

Also, I know anecdotally that a friend jusc had a sentencing in Maryland 
where the judge commented she thought it cdd tha: :here was fastcrack in 
Nebraska and a couple of other places, so that also suggests to me it is 
out. 

I see no real principled basis on which to objecr to disclosinq. For it 
truly to be helpful, we'd need to give both district and category of 
case I would think. 

Ron 

----- Original Message----- 
From: Elston, Michael (ODAG) 
Sent: Monday, January 16, 2006 8:32 AM 
To: Mercer, Bill (ODAG); Tenpas, Ronald J (3DA;) 
Subject: List of Early Disposition Prograns 

Bill and Ron: 

Is the list of EDPs a public document? The ser.te:iz~ntg corr~~~ss~on, ln 
connection with their Booker report work, would i : k -  t z  h a c  the llst. 
The thinking is that it will help them interpret : z -  ctacs from those 
districts. What do you think? 

Mike 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Tuesday, January 17,2006 3 5 3  PM 
Mercer, Bill (ODAG); Elston, Michael (ODAG) 
RE: List of Early Disposition Programs 

, . .  - - * . . - ,' Works for me and we are running out cf octl.;:~ ?i=.er.  E - l :  ' 5  z n ? 2 2 1 ~ .  - -.. . - -  zed-.;. bit 
I'm betting Paul understandably won't walk r i ? i i y  C; psll che p;:; ,-:.<:-.- - - - -  -; - -  - sinqle 
discussion. That would provide time tc s ~ ~ n z  t a z k  :I r .- L. ,*.!., p j: :he - 5 5 2 -  lace: 1:. - . . -  2 : 
beginning of next. 

Ron , 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
Sent: Tuesday, January 17, 2006 3:50 PK 
To: Tenpas, Ronald J (ODAG) ; Elston, I-lichiel (Zi:.;S I 

Subject: Re: List of Early Disposition Frc2rans 

Maybe 5 today? 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) <Ronald. J. Tenpas@St".i;JtSIC. L'SDO.3. goq;> 
To: Elston, Michael (ODAG) <Michael.Elston@SblOJMD.L'SGC,J.govi; Mercer, Bill (ODAG) 
<Bill.Mercer@SMOJMD.USDOJ.gov> 
Sent: Tue Jan 17 15:45:58 2006 
Subject: RE: List of Early Disposition Proqrams 

Ok. FYI, I've asked Linda to schedule time wlth Paul this week to make final decisions on 
FT authorities and/or withdrawal of authorities, now that the precinct of Elston has 
weighed in. Linda hasn't given me a time yet. One of yoc ma;. wan: tc indicate to her 
this is a priority since the clock is winding down and I'm Fau: may want some pondering 
time before being comfortable with pulling the plug on some of these. 

Ron 

----- Original Message----- 
From: Elston, Michael (ODAG) 
Sent: Tuesday, January 17, 2006 3:41 PM 
To: Mercer, Bill (ODAG) ; Tenpas, Ronald J (CC.L.2) 
Subject: FW: List of Early Disposition Programs 

' p - C  The votes are in; we are going to disclcs+. I ,-,,rr--en2 nakln; c u r  de=~slgns on EDPs 
first so we can note which programs we are terriKarin3 on the 11s: we proyvv:de to USSC. 

Ron, I will rely on you tasking someone tc prepare the 11s: wlthl~ the parameters of 
Patty's e-mail below. 

Thanks, 
The Commish 

----- Original Message----- 
From: Hahn, Paul (USAEO) 
Sent: Tuesday, January 17, 2006 12:09 PK 
To: Elston, Michael (ODAG); Stemler, Patty 
Subject: RE: List of Early Disposition Programs 

Mike, other than the formal disclosures we have made ir~ responsive 
pleadings regarding illegal reentry prosecutions (responding to the 

1 



disparity argument), I don't think ws have mad* an offlzlal czbliz 
disclosure on the fast-track programs. I agree w l c h  Pa~rl. ln that 1 
have no objection to identifying the fasr-era:?: pro3ram :hat ha-~e blen 
approved, limited to districts and the c;.D?-. cf zfflnses covered. -1s 
may lead to more district judges comp1a:nln- "Kh, their ais:r:zt, an3 
not our district," but that is unavoldatle. 

Paul 

----- Original Message----- 
From: Stemler, Patty 
Sent: Tuesday, January 17,'2006 11:07 .V-.l 
To : Hahn, Paul (USAEO) ; Elston, Michael (OE.:.Z i 

Subject: RE: List of Early Dispositior, >r:?ra?s 

We have disclosed in the SDNY, and elsewhere the distric:s :ha: have fasr 
track programs for illegal reentry prcsecut ions. W-? ha:.e ::>t dls=l ~sec! 
the details of those programs. I see no problem wick, identifying the 
districts that have programs and the typss 3 f  cffznses covsred b y  the 
programs but we should not go beyond that. , 

----- Original Message----- 
From: Elston, Michael (ODAG) 
Sent: Tuesday, January 17, 2006 11:Ol Ah1 
To: Stemler, Patty; Hahn, Paul (USAEO) 
Subject: FW: List of Early Disposition Programs 

Paul and Patty: 

Please see the e-mails below and advise me on how to respond to the 
request from the Sentencing Commission. Pacty, 1 though= you .r..ight kncrx 
whether we have disclosed the list in post-Booker litigation. 

Thanks, ike 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
Sent: Tuesday, January 17, 2006 9:26 Ah1 
To: Elston, Michael (ODAG); Mercer, Bill (ODAG) 
Subject: RE: List of Early Disposition Prcgrans 

I'm not sure if we have ever made it officially public bu t  I suspect it 
has come out in litigation. There was a poln: where lots of dlszricts 
were being asked by judges to brief the "disparity" issue as it relates 
to fast track versus non fast track districts. Districts were surveyed 
on whether they cared about whether their standard5 fcr fas: track came 
out. I suspect that, at a minimum, we sometimes gave out a llst of 
districts in terms of who had fast track and for what programs. Paul 
Hahn EOUSA might know the answer for sure, as he was Feint on this 
issue. 

Also, I know anecdotally that a friend just had a sentencrng in Maryland 
where the judge commented she thought iz odd that there was fasttrack In 
Nebraska and a couple of other places, sa that also scggests tc ne i t  is 
out. 

I see no real principled basis on which to object to disclosing. For i t  
truly to be helpful, we'd need to give boch district and cateqorsi of 
case I would think. 

Ron 

----- Original Message----- 
From: Elston, Michael (ODAG) 
Sent: Monday, January 16, 2006 8:32 AM 
To: Mercer, Bill (ODAG) ; Tenpas, Ronald J (ODAG) 



S u b j e c t :  L i s t  o f  E a r l y  D i s p o s i t i o n  P r o g r a m s  

B i l l  a n d  Ron:  

Is t h e  l i s t  o f  EDPs a  p u b l i c  d o c u m e n t ?  The  s e n t e n c i n g  c s n ~ i s s i o n ,  i n  
c o n n e c t i o n  w i t h  t h e i r  B o o k e r  r e p o r t  w o r k ,  x ; x l i  l i k ?  :? ha-:? t h e  11s:. 
T h e  t h i n k i n g  i s  t h a t  i t  w i l l  h e l p  t h e m  i n t e r p r e z  t n ~  s:a:s f r c r  :hzs+ 
d i s t r i c t s .  What d o  y o u  t h i n k ?  

M i k e  



U. S .  Department of Justice 

Office of the Deputy Attorney General 

Associate Deputy Anorncy G e k d  Washington D.C. 20530 

February 2006 

-. 

MEMORANDUM FOR THE ACTING DEPUTY ATTORNEY GENERAL 

THROUGH: William W. Mercer 
Principal Associate Deputy Attorney General 

FROM: Ronald J. Tenpas ~51 
Associate Deputy Attorney eneral 

SUBJECT: Fasttrack Authorization Extension 

PURPOSE: To extend Fasttrack authorization to complete review of proposals. 

TIMETABLE: EXPEDITE 

DISCUSSION: Fasttracks must be authorized per statute. The current authorization 
expires 1/31/06. This will insure technical compliance while final 
review is completed. 

RECOMMENDATION: , I recommend that the Acting Deputy Attorney General sign the 
memorandum. 

Attachment 

APPROVE: Concurrin~ Comuonents 
None 

DISAPPROVE: Non-Concurrine. Components 
None 

OTHER: 



US. Department of Justice 

Office of the Deputy Attorney General 

The Deputy Attorney General Hhrhingta, DC. 2G530 

January 3 1, 2006 

MEMORANDUM 

TO: United States Attorneys for the following districts: Arizona, Central District of 
California, Eastern District of California, Northern District of California, 
Southern District of California, Northern District of Georgia, Idaho, Nebraska, 
New Mexico, Eastern District of New York, North Dakota, Oregon, Southern 
District of Texas, Western District of Texas and the Western District of 

- Washington 

FROM: Pad J. McNdty g ?  
Acting Deputy Attorney General 

SUBJECT: ~eauthorization of Early Dimosition Promam 

Section 401(m)(2)(B) of the 2003 Prosecutorial Remedies and Other Tools to End the 
Exploitation of Children Today Act ("PROTECT Acty') instructed the Sentencing Commission to 
promulgate, by October 27,2003, a policy statement authorizing a downward departure of not 
more than 4 levels "pursuant to an early disposition program authorized by the Attorney General 
and the United States Attorney." Pub. L. No. 108-21, 8 401(m)(2)(B), 117 Stat. 650,675 (2003). 
To that end, the United States Sentencing Commission promulgated a policy statement virtually 
tracking the language of the PROTECT Act. Although the PROTECT Act requirement of 
Attorney General authorization only applies by its terms to early disposition programs that rely 
on downward departures, the Attorney General issued his memo entitled 'Department Policy 
Concerning Charging Criminal Offenses, Disposition of Charges, and Sentencing" on 
September 22,2003, that likewise requires Attorney General approval (approval that may be 
accomplished by obtaining the approval of the Deputy Attorney General') for any early 
disposition program that relies 'upon "charge bargaining" - i.e., a program whereby the 
Government agrees to charge less than the most serious, readily provable offense. 

 he requirement that a fast-track program be approved by the "Attorney General" under the PROTECT 
Act or under the Sentencing Guidelines may also be satisfied by obtaining the approval of the Deputy Attorney 
General. sek 28 U.S.C. 5 510; 28 C.F.R. 5 0.15(a). 



On October 29,2004, Deputy Attorney General James B. Comey authorized the following 
United States Attorney's Offices (USAOs) to implement early disposition programs as such 

' 

programs relate to the following classes of cases: 

(1) District of Arizona - illegal reentry after deportation cases 
(2) District of Arizona - transportation or harboring of aliens cases 
(3) District of Arizona - alien babylchild smuggling and '%ringing in" (i.e., cases 

involving defendants who are caught guiding defendants across the border) cases 
(4) District of Arizona - drug cases arising along the border 
(5) District of Arizona - first time marijuana offenses along the border involving less than 

20 kilograms of marijuana and first time drug backpacking offenses (regardless of the 
amount of marijuana carried) 

(6) Central District of California - illegal reentry after deportation cases 
(7) Eastern District of California - illegal reentry after deportation cases 
(8) Northern District of California - illegal reentry after deportation cases 
(9) Southern District of California- illegal reentry after deportation cases 
(10) Southern District of California - transportation or harboring of alien cases 
(1 1) Southern District of California - drug cases arising along the border 
(12) Northern District of Georgia - illegal reentry after deportation cases 
(13) District of Idaho - illegal reentry after deportation cases 
(14) District of Nebraska - illegal reentry after deportation cases 
(1 5) District of New Mexico - illegal reentry after deportation cases 
(16) District of New Mexico - transportation or harboring of alien cases 
(17) District of New Mexico - drug backpacking cases 
(1 8) E-astern District of New York - drug courier cases arising out of John F. Kennedy 

International Airport 
(19) District of North Dakota - illegal reentry after deportation cases 
(20) District of Oregon - illegal reentry after deportation cases 
(21) Southern District of Texas - Laredo Division drug cases arising along the border 
(22) Southern District of Texas - illegal reentry after deportation cases 
(23) Southern District of Texas - transportation or harboring of alien cases 
(24) Western District of Texas - illegal reentry after deportation cases 
(25) Western District of Texas - transportation or harboring of alien cases . 

(26) Western District of Washington - illegal reentry after deportation cases 
(27) Southern District of Florida - cases involving aliens using false fraudulent 

immigration documents 
(28) Western District of Texas - drug cases arising at border ports of entry. 



All of the early disposition programs identified above were authorized through 
September 30,2005. To continue a program thereafter, USAOs were required to submit a 
request for reauthorization to the Executive Office for United States Attorneys. The Office of the 
Deputy Attorney General recently received these requests for reauthorization and is in the 
process of reviewing the same. In order to facilitate this review, on September 23,2005, Acting 
Deputy Attorney General Robert D. McCallu., Jr., authorized those early disposition programs 
identified above to continue through October 31,2005 and, on October 28,2005, he further 
extended this authorization through December 31,2005. Because additional time was needed to 
complete the review, on December 28,2005, I authorized these programs to continue through 
January 3 1,2006. In order to allow further time to complete the review, I am fUrther extending 
this authorization through March 3,2006. 

cc: The Attorney General . . 

The Associate Attorney General 
The Solicitor General 
The Assistant Attorney General, Criminal Division 
The Director, Executive Office for United States Attorneys 
The Chair, ~ t t o m e y  General's Advisory Committee 
The Chair, Sentencing Guidelines Subcommittee of the Attorney General's Advisory 
Committee 
The Assistant Director, Evaluation and Review Staff, Executive Office for U.S. Attorneys 

. The Director, Office of Policy and Legislation, Criminal Division 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Lam, Carol (USACAS) 
Friday, February 03. 2006 6: 13 PM 
Tenpas, Ronald J (ODAG) 
Harrigan, Shane (USACAS) 
RE: Fast track 

We'll do our best. Have a good weekend. 

Carol 

----- Original Message----- , 
From: Tenpas, Ronald J (ODAG) 
Sent: Friday, February 03, 2006 3:10 PE.1 
To: Lam, Carol (USACAS) 
Subject: RE: Fast track 

Yesterday? 

Seriously, how about a week from today? If you need more let me know 
but we are really trying to not extend again past I-larch 1 with these 
temporary authorizations. 

Ron 

----- Original Message----- 
From: Lam, Carol (USACAS) 
Sent: Friday, February 03, 2006 6:08 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: RE: Fast track 

Got it. What's our deadline? 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
Sent: Friday, February 03, 2006 3:06 PM 
To: Lam, Carol (USACAS) 
Subject: RE: Fast track 

No, you were right on and today was my day tc get :his done. Attached 
is a document that summarizes an analysls of places where c n e  programs, 
at least as understood out here from your submlsslon, appear that they 
may be offering a better deal than the equivalent of 4 levels. It would 
be helpful if you could let us know your response. I leave 1: to you 
but possible responses include things like 1. you've go:  our program 
wrong 2. you've got it right in theory but i r .  fac: we ne-er ha~ze an;, 
defendants in the categories you identify 2.. ysu've gcr 1: rlgh: but i t  
is a small number of defendants involved $..you've got lt right bu: the 
burdens of making it compliant would be . 
. . .  
5. something else altogether. 

Ron 

----- Original Message----- 
From: Lam, Carol (USACAS) 
Sent: Friday, February 03, 2006 5:47 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Fast track 

Hi Ron, 



Just following up on your phone call to me last week smut 3ur fas: 
track programs. I thought you said you would be sendlnq rn? a memo/enai: 
about the areas of concern, but I haven't receliTeci anythicg. I want co 
be sure that something didn't get lost I n  cyberspsze. 

Thanks. 

Carol 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J {ODAG) 
Friday, February 03, 2006 6:31 PM 
Lam, Carol (USACAS) 
Re: Fast track 

Have s h a n e  c a l l  m e  i f  you have  a  p r o b l e r  
-------------------------- 
S e n t  f rom my B l a c k B e r r y  W i r e l e s s  Handheld 

----- O r i g i n a l  Message----- 

From: Lam, C a r o l  (USACAS) < ~ $ r o l  . ~ a m @ u s d o  j . Gov;> 
To: Tenpas ,  Rona ld  J (ODAG) <R~nald.J.Tenpas@SMOJ!~iD.USDrj.J.g~~:> 
CC:  H a r r i g a n ,  Shane  (USACAS) <Shane.Harrigan@usdoj.goci 
S e n t :  F r i  Feb 03 18 :13 :14  2006 
S u b j e c t :  RE: F a s t  t r a c k  

W e ' l l  d o  o u r  b e s t .  Have a  good weekend. 

C a r o l  

----- O r i g i n a l  Message----- 

From: Tenpas ,  Rona ld  J (ODAG) 
S e n t :  F r i d a y ,  F e b r u a r y  03, 2006 3:10 PM 
To: Lam, C a r o l  [USACAS) 
S u b j e c t :  RE: F a s t  t r a c k  

Y e s t e r d a y ?  

S e r i o u s l y ,  how a b o u t  a  week from today?  I f  you need  more l e c  me know 
b u t  we a r e  r e a l l y  t r y i n g  t o  n o t  e x t e n d  a g a i n  p a s t  March 1 w i t h  t h e s e  
t e m p o r a r y  a u t h o r i z a t i o n s .  

Ron 

----- O r i g i n a l  Message----- 
From: Lam, C a r o l  (USACAS) 
S e n t :  F r i d a y ,  F e b r u a r y  03,  2006 6:08 PM 
To: Tenpas ,  Ronald  J (ODAG) 
S u b j e c t :  RE: F a s t  t r a c k  

Got i t .  W h a t ' s  o u r  d e a d l i n e ?  

----- O r i g i n a l  Message----- 

From: Tenpas ,  Ronald  J (ODAG) 
S e n t :  F r i d a y ,  F e b r u a r y  03, 2006 3 :  06 PM 
To: Lam, C a r o l  (USACAS) 
S u b j e c t :  RE: F a s t  t r a c k  

No, you were  r i g h t  on and  t o d a y  was my d a y  t o  g e t  t h i s  d o n e .  A t t a c h e d  
i s  a  document  t h a t  summar izes  an  a n a l y s i s  o f  p l a c e s  where che  p rog rams ,  
a t  l e a s t  a s  u n d e r s t o o d  o u t  h e r e  from your  sub rn i s s lon ,  a p p e a r  t h a t  t h e y  
may b e  o f f e r i n g  a  b e t t e r  d e a l  t h a n  t h e  e q u i v a l e n t  o f  4 l e v e l s .  I t  would 
b e  h e l p f u l  i f  you c o u l d  l e t  u s  know your  r e s p o n s e .  1 l e a v e  i: t o  you 
b u t  p o s s i b l e  r e s p o n s e s  i n c l u d e  t h i n g s  l i k e  1. y o u ' . ~ e  g o t  o u r  program 
wrong 2 .  y o u ' v e  g o t  i t  r i g h t  i n  t h e o r y  b u t  i n  f a c t  w e  n e v e r  have  a n y  
d e f e n d a n t s  i n  t h e  c a t e g o r i e s  you i d e n t i f y  3 .  y o u ' v e  g o t  i t  r i g h t  b u t  i t  
i s  a  small number o f  d e f e n d a n t s  i n v o l v e d  4 .  y o u ' v e  g o t  i t  r i g h t  b u t  t h e  
b u r d e n s  o f  making it c o m p l i a n t  would b e  . 
. . .  
5 .  s o m e t h i n g  else a l t o g e t h e r .  



----- O r i g i n a l  Message-----  
From: Lam, C a r o l  (USACAS) 
S e n t :  F r i d a y ,  F e b r u a r y  03 ,  2006  5 :  4 7  P?! 
To:  T e n p a s ,  R o n a l d  J (ODAG) 
S u b j e c t :  F a s t  t r a c k  

H i  Ron, 

. . J u s t  f o l l o w i n g  u p  on  y o u r  p h o n e  c a l l  tc m y  : ? c :  x.>.--.. ..., - ? c -  . c!:: f a s c  
. . .  . . t r a c k  p r o g r a m s .  I t h o u g h t  you s a i d  you ws::i  2 >-_ jeri-::;n r,e s men:i .  ,er.,i: - 

a b o u t  t h e  a r e a s  o f  c o n c e r n ,  b u t  I h a v e r . ' ~  r-z-.s1.:+2 d n y t i ; : n q .  1 w a n t  :I 

b e  s u r e  t h a t  s o m e t h i n g  d i d n ' t  g e t  l o s t  i n  ~ ~ . C . F I S ~ ~ : F .  

T h a n k s .  

C a r o l  



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Charlton. Paul (USAAZ) 
Wednesday, February 08.2006 2: 17 PM 
Tenpas, Ronald J (ODAG) 
RE: 

Attachments: tmp.htm 

trnp.htm (3 KB) 

Ron - thanks for the understan,d:c: an3 = h e  suqqesre5 ~,->sw>- .. -&s. Ke'll g?: 
back to you as soon as possible. Paul 

From: Tenpas, Ronald J (ODAG) 
Sent: Wednesday, February 08, 2006 12:08 PR 
To: Charlton, Paul (USAAZ) 
Subject : 

Attached is a document that summarizes an analysis oi places where the 
programs, at least as understood out here from ycur submission, appear 
that they may be offering a better deal than the equi-zalen: af 4 levels. 
It would be helpful if you could let us know your response. I leave it 
to you but possible responses include thlngs like 

1. you've got our program wrong 
2. you've got it right in theory but in fact we never have any 
defendants in the categories you identify 
3. you've got it right but it is a small number of defendants involved 
4. you've got it right but the burdens cf makinq it ccmplia~t uould be 
. .  . 
5. something else altogether. 

Ron 

My apologies for the timing. I understand tne box man;. cf the USAs a r e  
in right now with the budget situation. ( M y  old dlszrlct was struggl:nq 
with budget some before I left as USA, but na:hing lr, the way that this 
FY is now shaping up for folks). Unfortunately, tc ccmply wlth the 
fasttrack statute we need to get these tkdln?s rlgk, re?c::lny zhls kind 
of periodic review. 

<<non-compliant fixes DAZ.wpd>> -------------------------------------------------------- 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Harwood, Ann (USAAZ) 
Wednesday, February 08,2006 5 5 7  PM 
Tenpas, Ronald J (ODAG) 
Hernandez, Rachel (USAAZ): Charlton, Paul (USAAZ) 
Fast TracWDistrict of Arizona 

Attachments: tmp.htm 

tmp.htrn (1 KB) 

M r .  T e n p a s  - You s e n t  a n  E - m a i l  t c .  V . 5 .  A.:torney C n a r l t o n  1 n d i c a E i n q  
t h a t  you f e l t  w e  were n o n - c o m p l i a n t  w i t h  t h e  4 l e v e l  d e p a r t u r e  a u i a ~ l i n r  
o n  o u r  f a s t - t r a c k  p r o g r a m  f o r  a l i e n  s m u g g l i n ~  c a s e s .  H ~ w e . ~ ~ e r ,  ~ u r  
n u m b e r i n g  d o e s  n o t  m a t c h  up w i t h  t h e  r e f e r e n c e s  13 y o u r  a::azhrne~:. 
Would you p l e a s e  s e n d  m e  t h e  document  t o  whlch  y a u r  a::achmec: r e f e r s  s s  
w e  c a n  r e s p o n d  t o  y o u r  i n q u i r y ?  Thank y o u .  

Ann E .  Harwood, FAUSA 
Dis t r ic t  o f  A r i z o n a  
602-514-7737 ( o f f i c e )  

( c e l l )  



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Mercer, Bill (ODAG) 
Thursday, February 09, 2006 2:27 AM 
Tenpas, Ronald J (ODAG) 
Re: Fasttrack 

. . 
n - , - i . ~  be Sorry that I wasn't there to share the pain. I was hcpeful :hz: ialks ,.-.. 

reasonable, but I am increasingly pessimistic. 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- ' 
From: Tenpas, Ronald J (ODAG) <Ronald.J.Tenpas@SM3JMEDUSCOJ.gov> 
To: Elston, Michael (ODAG) <Michael .Elston@SMOJf-1D.USECJ. go->; Mercer, Bill ( 0 D . G )  
<Bill.Mercer@SMOJMD.USDOJ.gov> 
Sent: Wed Feb 08 21:32:52 2006 
Subject: Fasttrack 

Spent the day in calls with usas and fausas in districts with non-compliant charge 
bargains. It made me think that I have not thanked you all enough for giving me a chance 
to be part of odag. If either of you can recall why it was a good idea for me to come to 
main, now would be a good time to remind me. Otherwise please just shoot me at first 
sight and end the misery. 

Cheers. 
.......................... 
Sent from my BlackBerry Wireless Handheld 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To : 
Subject: 

Tenpas, Ronald J (ODAG) 
Tuesday, February 21,2006 9:28 AM 
Mercer, Bill (ODAG) 
RE: Fast Tracks 

We've now spoken to all US Attorneys who are "at risk" or who have non-compliant programs. For each of those with a 
non-compliant (i.e. more than four levels), I shared our analysis and asked for comments back regarding the possibility of 
making changes to bring into compliance. I have not heard back from any of those. Let me follow-up and then we should 
take it into Paul for final decisions. 

Ron f 

From: Mercer, Bill (ODAG) 
Sent: Monday, February 20, 2006 8:15 PM 
To: Tenpas, Ronald 3 (ODAG) 
Subject: Fast Track 

What's the timing on final decisions? Is there anything else that we need to do before making recommendations to the 
DAG? Wondering what, if anything, we need to tell him in advance of the ntl conference. 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Mercer, Bill (ODAG) 
Tuesday, February 21.2006 9:33 AM 
Tenpas, Ronald J (ODAG) 
RE: Fast Tracks 

Great. Thx. 

From: Tenpas, Ronald 3 (ODAG) 
Sent: Tuesday, February 21, 2006 9:28 AM 
To: Mercer, Bill (ODAG) 
Subject: RE: Fast Tracks 

We've now spoken to all US Attorneys who are "at risk" or who have non-compliant programs. For each of those with a 
non-compliant (i.e. more than four levels), I shared our analys~s and asked for comments back regarding the possibility of 
making changes to bring into compliance. I have not heard back from any of those. Let me follow-up and then we should 
take it into Paul for final decisions. 

Ron 

From: Mercer, Bill (ODAG) 
Sent: Monday, February 20,2006 8:15 PM 
To: Tenpas, Ronald 3 (ODAG) 
Subject: Fast Tracks 

What's the timing on final decisions? Is there anything else that we need to do before making recommendations to the 
DAG? Wondering what, if anything, we need to tell him in advance of the ntl conference. 



From: 
Sent: 
To: 
Cc: 
Subject: 

Elston, Michael (ODAG) 
Tuesday, February 21,2006 8:01 PM 
Mercer, Bill (ODAG) 
Tenpas, Ronald J (ODAG) 
Re: Fast Track 

. . 
I t  was r e a l l y  i n t e r e s t i n g .  Texas  b o r d e r  - ~ c d g e s  and ?L: ~ s s = - - .  - - , . , - c , ~ .  " . .  ' .=,:::::LC: t h d t  f a s ~  
t r a c k s  d i d  n o t h i n g  t o  e n c o u r a g e  p l e a s  a n 3  =ha: 3oci:etr a r e  rr.~?-.-inz f 1:- r.:e:. :r. t h ~ s e  

. -, -.- p l a c e s  w/o a  f a s t - t r a c k  program.  I t h i n k  w r  .-!.c,2lJ I?: :-: :: z :  tr.;..:. a:..: rr..:?:.: :.;-:: come cr 
w i t h  b e t t e r  c a s e  mgt t e c h n i q u e s  r a t h e r  tna:, ci-:lnr; :t:er: a;. eas;.  K a y  cu:. 

----- O r i g i n a l  Message----- 
From: Merce r ,  B i l l  (ODAG) < B i l l  .Mercer@SblCJ!.IL. U S C X .  a s -  . 
To: E l s t o n ,  Michae l  (ODAG) <Michael.Elstonl3S.h:S-:.h!C.USC.3;.g~-.-'-: Tenpas ,  F.c?nald c ( C D A G )  
<Ronald.J.Tenpas@SMOJMD.USDOJ.gov> 
S e n t :  Tue Feb 2 1  1 6 : 4 6 : 4 1  2006 
S u b j e c t :  Re: F a s t  T rack  

Sounds l i k e  a  b a r n b u r n e r  o f  a  mtg. 
.......................... 
S e n t  from my B l a c k B e r r y  W i r e l e s s  Handheld 

----- O r i g i n a l  Message----- 
From: E l s t o n ,  Michae l  (ODAG) <Michael.Elston@SMOJMD.USDOJ.g~~> 
To: Merce r ,  B i l l  (ODAG) < B i l l  .Mercer@SMCJKD. USDSJ.gol.->; Tenpas ,  Rona ld  J (ODAG) 
<Ronald.J.Tenpas@SMOJMD.USDOJ.gov> 
S e n t :  Tue Feb  2 1  15 :59 :18  2006 
S u b j e c t :  F a s t  T r a c k  

Based  on t h e  t e s t i m o n y  t o i d a y ,  which I c a n n o t  w a i t  t o  s h a r e ,  i t h l n k  we s h o u l d  s t a r t  
weaning  d i s t r i c t s  o f f  f a s t  t r a c k  programs and  e n d i n g  them b y  2008.  



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Mercer, Bill (ODAG) 
Thursday, February 23.2006 6:09 AM 
Tenpas, Ronald J (ODAG); Rybicki. James E 
FW: Mandatory Recording Issue 

Paul mandated recording. DAG wants him to stand down long enough to develop a department-w~de approach. I have 
communicated that to him. 

Let's discuss. Either you or someone else told me that this issue has been subject to an ~nteragency review with the last 
assignment directed at FBI to work up an options memo. 

From: Rybicki, James E 
Sent: Wednesday, February 22, 2006 10:32 AM 
To: Mercer, Bill (ODAG) 
Cc: Elston, Michael (ODAG) 
Subject: Mandatory Recording Issue 

Tom Harrigan (DEA Chief of Enforcement Operations) mentioned to me at the Component Head meeting yesterday that 
the DEA had been made aware that Paul Charlton would be issuing a memo imminently on the recording of post-arrest 
interviewlinterrogations with an effective date of March 1. He hadn't seen the memo yet. Have you received any further 
updates on this? Tom was a member of our working group and expressed concern that a USA0 was moving ahead with 
this given that we didn't reach consensus among the members of the working group. 

Jim 



T e n ~ a s .  Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Thursday, March 02, 2006 12:24 PM 
Lam, Carol (USACAS) 
RE: SDCA Fast Track programs 

No problems. There were a couple of times where I hea5s2 :cur i<s,; and t h c n  go: waylaid by 
- c.znc 1:: cn:i: E4onciay nlght. one of your colleagues on something or ancther. Plus I d i 5 n ' -  

Long haul from California to visit a strange place. 

Ron 

----- Original Message----- * 

From: Lam, Carol (USACAS) 
Sent: Thursday, March 02, 2006 11:20 AM 
To: Tenpas, Ronald J (ODAG) 
Subject: RE: SDCA Fast Track programs 

Thanks, Ron. I apologize that I didn't realize that was you sitting at 
Deb Yang's dinner table at Citywalk until I had re-joined ny  own group. 
Sorry we didn't have a chance to chat. Hope you are enjoying Orlando 
(although personally' I think it's sort of a strange place. 

Carol 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
Sent: Monday, February 27, 2006 7:44 AM 
To: Lam, Carol (USACAS) 
Subject: RE: SDCA Fast Track programs 

Carol : 

Thanks for this. Sorry I was out when it came in and when your call came 
on Friday. Simply wanted to confirm I received it -- haven't looked at 
it in substance. See you tomorrow -- I'm coming down tonight so hope to 
see you over the next couple of days. 

Ron 

----- Original Message----- 
From: Lam, Carol (USACAS) 
Sent: Friday, February 24, 2006 2:04 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: SDCA Fast Track programs 

<<DAG Fasttrack Response-Feb2006.wpd>> Ron --  First, n;; apologies for 
the deiayed response to your questions. Events overtook me. I hope 
I'll see you at the USA conference next week. If you have any questions 
for me, please feel free to call or email me; you can always reach Shane 
as well. 

Ron, I know you know how important these programs are to us, and I 
appreciate all the effort you have put into this analysis. If we don't 
receive re-authorization, it will have a devastating effect on our work. 
Just not sure how much more bad news my folks can take. Thanks. 

Carol 

The message is ready to be sent with the following file or link 
attachments: 



DAG F a s t t r a c k  - Response - Feb2006.wpd 

Note:  To p r o t e c t  a g a i n s t  computer v i r u s e s ,  e - m i l  ?rcc? rans  ma!, p r e - ~ e n t  
send ing  o r  r e c e i v i n g  c e r t a i n  t y p e s  of f i l e  a : cack ,ne~rs .  ' C h e c k  y o u r  
e-mail  s e c u r i t y  s e t t i n g s  t o  de te rmine  how a:taohnent: a r e  hand led .  



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc : 
Subject: 

Mercer. Bill (ODAG) 
Tuesday, April 04,2006 10:13 PM 
Tenpas, Ronald J (ODAG) 
Otis, Lee L 
Fw: TPs on Issa's Catch-and-Release questron 

Importance: High 

Attachments: ISSA-- Catch-and-Release (AG Briefing 4-7).doc 

Will you do a quick read on this? I'm partlcxlarl: ::,teresieA 1r. whezht: t h l  descr~pzion 
of their pros guidelines is consistent wick whdr ;;-- ....- i.-'qu ciV:er, their fas: :racks. 

I'm told that we need to wrap this up early tsmcrrcx. 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Seidel, Rebecca 
To: Parmiter, Robert B 
CC: Moschella, William; Mercer, Bill (ODAG); C:ls, Lee L; Eounds, Ryan W (OLP) 
Sent: Tue Apr 04 20:33:04 2006 
Subject: FW: TPs on Issa's Catch-and-Release questlon 

Bobby - put these in the prep papers for Member lssues tentatively. Lee has asked Bill to 
OK first. Bill you can reply to this for Bobby letting him know if they are OK? 

From: Bounds, Ryan W (OLP) 
Sent: Tuesday, April 04, 2006 8:13 PM 
To: Seidel, Rebecca; Otis, Lee L 
Subject : TPs on Issa's Catch-and-Releasr questlon 
Importance: High 

See attached. 

Ryan W. Bounds 

I 

IS.%-- 
:h-and-Release (AG 

Chief o Staff and Senior Counsel 
Office of Legal Policy, DOJ 
W: 202/305-4870 
M : 
F: 202/514-1731 



REP. ISSA: C.4TCH-ASI)-RELE.4SE 

Issue: The U.S. Attorney for the Southern Distric~ ot'C'aIit'on~ia has reportedly i~idicatcd to 
Congressman Issa of San Dieso that the CS.AO \{.ill not prosccutc :I criminal alien for 
unlawful entry unless the alien' has alread been co~i\.ictcd ot't\vo fclonics i11 the district. 
Congressman Issa wants a copy of the prosecutorial ~uidelines and to discuss t t ~ c  
Department's enforcement policies. 

Talking Points: 
I 

a I understand that the Department is in thc process of setting up a briefing \vith you on this 
issue. 

a I share your belief in the importance of securing the South~vest border and preventing 
criminal aliens-and all illegal aliens-from remaining at large i11 Southnrestern to\vns 
and cities. I applaud the House's passage of 1I.R. 4 3 7  as an important legislati~~e 
advance in this critical effort. 

a Although enactment of a border-security bill alons the lines of H.R. 4437 will improve 
matters considerably, I must note that the Southern District of California has a strong 
record of prosecuting criminal aliens despite the obvious and formidable challenges. 

a The U.S. Attorney's Office for the Southern District of California, along with the 
USAOs for just four other districts, prosecuted over two-thirds of the criminal 
immigration cases nationwide last year. 

@ More can and must be done, of course, and so the Department is constantly seeking new 
ways to enhance the effectiveness of our law-en forcement efforts. H.R. 333 7 and the 
comprehensive immigration reform that is now being debated in the Senate should give 
us many tools to do just that. 

Background: 

Congressman Issa sent you an October 20, 2005. letter complaining about the Southern District 
of California's (SDCA's) failure to prosecute criminal aliens generally and two aliens in 
particular. The letter was co-signed by 18 members of California's delegation. 

A briefing is being scheduled for Congressman lssa and the D.4G after the Easter recess. 

SDCA categorizes criminal aliens into four major categories for purposes of illegal re-entry 
prosecutions: (1) violentJmajor felons (which includes aliens with convictions for national 
security or terrorism offenses, murder, rape, forcible sex offenses and other violent crimes), (2) 
recidivist felons, (3) repeat immigration violators on supemised release, and (4) alicn smugglers 
(guides) who otherwise do not meet the guidelines for smuggling prosecution. 

Drafter: Ryan Bounds, OLP, ~ 5 3 8 7 0  



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Otis, Lee L 
Tuesday, April 04,2006 10:36 PM 
Mercer, Bill (ODAG); Tenpas. Ronald J (ODAG) 
Re: TPs on Issa's Catch-and-Release quest~on 

Fyi, the big thing I remember observing xhen I l 3 o k e 2  at their r r c e  g l . ~ :=c l i nes  is that 
. . -... - _  - ~ z r i s  (xhicn is they basically aren't doing reentering aliens w:tL suks:ar.:la- d r u  J .--.'-. - -  

what one of the cases issa is complaining ak:,cr is). 
.......................... 
Sent from my BlackBerry Wireless Handhel.5 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
To: Tenpas, Ronald J (ODAG) 
CC: Otis, Lee L 
Sent: Tue Apr 04 22:13:26 2006 
Subject: Fw: TPs on Issa's Catch-and-Release question 

Will you do a quick read on this? I'm particularly lnrerested 1r. whe:her the description 
of their pros guidelines is consistent with what we knou glv:er, chelr tas: :racks. 

I'm told that we need to wrap this up early tomorrow. 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Seidel, Rebecca 
To: Parmiter, Robert B 
CC: Moschella, William; Mercer, Bill (ODAG); Otis, Lee L; Bounds, Ryan W (OLP) 
Sent: Tue Apr 04 20:33:04 2006 
Subject: FW: TPs on Issa's Catch-and-Release question 

Bobby - put these in the prep papers for Member issues tentatively. Lee has asked Bill to 
OK first. Bill yowcan reply to this for Bobby letting him know if they are OK? 

From : Bounds, Ryan W (OLP) 
Sent: Tuesday, April 04, 2006 8:13 PM 
To: Seidel, Rebecca; Otis, Lee L 
Subject: TPs on Issa's Catch-and-Release quesclon 
Importance: High 

See attached. 

Ryan W. Bounds 
Chief of Staff and Senior Counsel 
Office of Legal Policy, DOJ 
W: 202/305-4870 
M : 
F: 202/514-1731 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Mercer, Bill (USAMT) 
Tuesday, April 04,2006 11:03 PM 
Mercer, Bill (ODAG); Otis. Lee L 
Tenpas, Ronald J (ODAG): Elston, Michael (ODAG) 
Re: TPs on Issa's Catch-and-Release question 

Two felonies in the district or two felonies arywhere? 

"Strong record" is too strong. I wonder if wt shouldn': f . 2  f:: ar, 2:era~- of thelr 
sentencings over the past 5 years? It is a larue nxmbsr. The prsblems :ha= I see are (1 )  
the number of 05 cases charg7d is lower thafi xhat the USAO a i d  ir: 7000 and ( 2 !  
the number of illegal alien cases in SDCA is subscantiaily laxer zhan the nurr5ers in other 
SW border districts. 

If we had the AG read their pros guidelines as describsd herein, Issa might take issue 
with him given his view that recidivists are no: being prosecuted in SDCA. 

.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: -Otis, Lee L <Lee .L.Otis@usdoj .gov> 
To: Mercer, Bill (ODAG) <Bill.Mercer2@usdoj.gov>; Mercer, Bill (USPAT) 
<BMercer@usa.doj.gov> 
CC: Elston, Michael (ODAG) <Michael.Elston@usdoj.gov> 
Sent: Tue Apr 04 18:27:33 2006 
Subject: FW: TPs on Issa's Catch-and-Release question 

Congressman Issa has indicated he intends to ask the A 6  a question about this letter at 
the HJC hearing on Thursday. You will remember that this letter had come in shortly after 
I arrived. The plan was to offer a briefing with the then-Acting DAG. Leg Affairs was 
never able to get that scheduled, I assume primarily because of difficulties on the 
Congressman's end, although they are now looking at scheduling it after the Easter recess. . 

Here are some talking points that Ryan has drafted for the AG to use in responding to such 
a question. They look good to me, especially given the nature of the issue, but I thought 
I should run them by you as well. 

I saw on the matrix that you sent around that there are a number of references to 
potential communications with the US Atties on this general issue. Wasn't sure who was 
supposed to be in charge of those but whoever that is should psrhaps also get a copy of 
these. 

I think these need to go to the AG tomorrow morning 

From: Bounds, Ryan W (OLP) 
Sent: Tuesday, April 04, 2006 8:13 PM 
To : Seidel, Rebecca; Otis, Lee L 
Subject : TPs on Issa's Catch-and-Release question 
Importance: High 

See attached. 

<<ISSA-- Catch-and-Release (AG Briefing 4-7) .doc>> 

Ryan W. Bounds 
Chie f  o f  S t a f f  and  Sen io r  Counsel 
Office of Legal Policy, DOJ 
W: 202/305-4870 





Tenpas, Ronald J (ODAG) 

From: Otis, Lee L 
Sent: Wednesday, April 05, 2006 1 :4 1 Ah1 
To: Mercer, Bill (USAMT); Mercer. Bill (ODAG) 
Cc: Tenpas, Ronald J (ODAG); Elston. Michael (ODAG) 
Subject: Re: TPs on Issa's Catch-and-Release questlon 

The two felonies in the district business 1: I:>- z=sa85 l e ~ r e r .  1 fa .? . . . . .  -.,- ,,. reas3r .  : c  . . 
believe it is an accurate description cf r!-:- ~ ? u r k . e r r .  :i:s:r::t's c r c c  : ; : - : - . : c e s .  That 
said that even if they are accurateii. ciescr l : : .+z : - :  r r t  1:. -.:.:. L:.3:k?r-.~:n:j 

. .  . . r.:? t.5 sa:isf:?? ;:::!: :ile:: b?c&cse  portion of the tps you are right that Issa . : T : ~ L : .  
. . 

they have some holes in terms, of who they d c - ' :  F::.-: 9:. 
-------------------------- 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (USAMT) 
To: Mercer, Bill (ODAG); Otis, Lee L 
CC: Tenpas, Ronald J (ODAG); Elston, Michaei (OEAGi  
Sent: Tue Apr 04 23:02:32 2006 
Subject: Re: TPs on Issa's Catch-and-Release quest-on 

Two felonies in the district or two felonies an;,vhere: 

"Strong record" is too strong. I wonder if we shculdn'r :: for an average of their 
sentencings over the past 5 years? It is a large number. The problems that I see are (1) 
the number of 05 cases charged is lower than what the USA0 did in 2000 and (2) 
the number of illegal alien cases in SDCA is S G D S L ~ ~ L ~ ~ ; ~ ~  lower than rhe numbers in other 
SW border districts. 

If we had the AG read their pros guidelines as described herein, Issa might take issue 
with him given his view that recidivists are nst belng prosecuted in SDCA. 

.......................... 
Sent from my BlackBerry Wireless Handheld 

- - --- Original Message----- 
From: Otis, Lee L <Lee.L.Otis@usdoj.gov> 
To: Mercer, Bill (ODAG) <Bill .Mercer2@usdo]. q~~::.; !40rce:, Ei 11 (USAMT) 
<BMercer@usa.doj.gov> 
CC: Elston, Michael (ODAG) <Michael .Elston@usd~: . g3,:.. 
Sent: Tue Apr 04 18:27:33 2006 
Subject: FW: TPs on Issa's Catch-and-Release q c e s t ~ o ~  

Congressman Issa has indicated he intends to a s k  the  A:) & questian abou: this letter at 
the HJC hearing on Thursday. You will remetxbtr :hat :his letter had come in shortly after 
I arrived. The plan was to offer a briefing x:ch t h e  then-Ac:ing DAG. Leg Affairs was 
never able to get that scheduled, I assume p r l m a r l i y  because cf difficulties on the 
Congressman's end, although they are now Iz=k:n= at srhedzling it after the Easter recess. 
Here are some talking points that Ryan has d r s f : e z  fcr the AS to use in rssponding to such 
a question. They look good to me, especial!: g:ven t h -  nature of the issue, but I thought 
I should run them by you as well. 

I saw on the matrix that you sent around tha: tnere dry a number of references to 
potential communications with the US Atties on this general issue. Wasn't sure who was 
supposed to be in charge of those but whoever tha: 1s should perhaps also get a copy of 
these. 

I think these need to go to the AG tomorrow mornlns. 



From: Bounds,  Ryan W (OLP) 
S e n t :  T u e s d a y ,  A p r i l  04 ,  2006 8 : 1 3  PM 
To : S e i d e l ,  R e b e c c a ;  O t i s ,  Lee  L 
S u b j e c t  : TPs on I s s a ' s  C a t c h - a n A - ? . e l ~ ; i ~ ,  ~u+_c:: :R 
I m p o r t a n c e :  High  

S e e  a t t a c h e d .  

<<ISSA-- C a t c h - a n d - R e l e a s e  (AG B r i e f i n g  ; - ' ) . c i s : > : .  

Ryan W .  Bounds 
C h i e f  o f  S t a f f  a n d  S e n i o r  C o u n s e l  
O f f i c e  o f  L e g a l  P o l i c y ,  DOJ 
W :  202/305-4870 I 

M : 
F:  202 /514-1731  



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc : 
Subject: 

Otis, Lee L 
Wednesday, April 05, 2006 2:34 AM 
Bounds, Ryan W (OLP); Seidel. Rebecca 
Mercer, Bill (ODAG); Tenpas. Ronald J (ODAG); Elston. Michael (ODAG) 
Fw: lssa talking points 

Attachments: trnp.htrn; ISSA talking points.doc 

Sent from my BlackBerry Wireless Handheld 
I 

----- Original Message----- 
From: Lee-Otis@msn.com 
To: Otis, Lee L 
Sent: Wed Apr 05 02:30:56 2006 
Subject: Issa talking points 

ISSA talking 
points.doc (38 KB ... 

Bill ha some concerns about asserting tha: the SC Cai U . S .  attorney's office 
has a strong record in this area, given that the number of cases they dc is substantially 
lower than the numbers in other SW border districts and that the number of 05 cases is 
lower than what the USA0 did there in 2000. Also as you will see from the revision of the 
background portion of the talking points he though: that Issa was likelj. to feel that 
there are some significant holds in the office's prosecution policies. I'm also a little 
hesitant to tout new laws too much as the solution since Issa could come back and say that 
we aren't making use of the ones we have, although some cf the rewrites of the unlawful 
reentry and alien smuggling laws that are in H.R. 4437 should actually help by removing 
some of the obstacles to bringing these cases now. 

I attempted a revision that I think addresses these pzints. Bill had one other suggestion 
about average sentencings over the past 5 years but I don': know what he was referring to 
on that and need to track it down in the mornlng. 



REP. ISSA: CATCH-AND-RELEASE 

( Issue: The U.S. Attorney for the Southern District of California has rrportcdl indicated~hat thc 
USA0 will not prosecute a criminal alien for unlatvl'ul cn tn  unless rhc al~cri has alreaci!, 
been convicted of two felonies in the district. Congressman lssa tvants a cop? of the 
prosecutorial guidelines and to discuss the Department's enforcrmcnt polic~cs. 

Talking Points: 

I share your belief in the imponancc oI'scc~111n~y->!~t1r11\\c.r I ) t ~ ! : t l q  I_;I~~?!.II!~~!!c 
House's passace of H.K.  4437 as an 1rnpolt;lnt Icc1s1:111\c .ri!cm~y 1 1 1  1lnlir111~.,11 cl'lor~ 
that will give us siznificant udditiolial tools \\ ~ r h  \rll~c.l~ 111 ~a~.Llc  1111, 1~rrll1lc.111. ;:\ \ \ i l l  lllc 
conillrehensive inilnir!ration &tbrnm ~lr~)po>ali  I ~ . ~ I I ~ ~ I I ~ ~ I I s ~ L ~ ~ I  111 I I I C  SCII;IIC 

I unclerstand that the Departrnenr is in thc 11roccz. (11 \ ~ I I I I I ~  I I ~  J hr~'tilrc \ \ i t11  \ou oli 111. - 
particular issues yo11 raise. 

While, for reasons I hol~e you \\,ill  ~1ndcrst;lnrl. i t  I.; not ;ll~l~rolirlatc 1 0  discu.;, I ~ ; I I ~ I C ( I I ; I I .  
prosecution policies in this settinz. I can tell \o,u [hut I h a \ .  1 1 i ; ~ l t  clc,~r. anrl 1 hr.lic\' ,111  

our U.S. Attorneys recognize, that prosecution ol'alien sn~usulcrs and alien\ \\ I i r )  rrcnrer 
the country illegally after havine: becn convic~crl ol'.;crir>u\ crlnlc.. I .  1)11t. r~uhi 
Departinent's top imlnigration enfol.cernunr prioritits 

n 

You should also know that while it faces a I'orniirl:~ble clir~llrncc In r h l >  ; I I - ~ ; I .    he U.S. 
Attorney's Office for the Southern District of California. along with the USAOs for 
just four other districts, prosecuted over two-thirds of the criminal immigration 
cases nationwide last year. 

More can and must be done, of course, and so the Department is constantly seeking new 
ways to enhance the effectiveness of our law-enforcement efforts. H.R. 4437 and the 
comprehensive immigration reform that is now being debated in the Senate should give 
us many tools to do just that. 

I 
I The Department looks fonvard to meetinr! with vou In discuss this f i ~ r ~ c r ,  

Background: 

Congressman Issa sent you an October 20, 2005, letter complaining about the Southern District 
of California's (SDCA's) failure to prosecute criminal aliens generally and two aliens in 
particular. The letter was co-signed by 18 members of California's delegation. 

A briefing is being scheduled for Congressman Issa and the DAG after the Easier recess. 

SDCA J ~ a s  prosecution a~idelines that call for ~rosecutinc four major c a t e g ~ r i e s ~ l  ; I I I L - I I .  \\ 1111 

prior convictions wlio~e-enter illecally: (1) violent'major felons (\vhich inclu~ics aliens with 
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convictions for national security or terrorism offenses. murder. rape. forcible sex offenses and 
other violent crimes), (2) recidivist felons, (3) repeat immigration violators on supenised 
release, and (4) alien smugglers (guides) who othenvise do not nwet thc guidelines for 
smuggling prosecution. This does not incluclc I - ~ ~ I ~ I ~ ~ I I ~ ~ I . I I C I ! . ~ ~ / ~ ~ ~  II.I\L: t~c,g~! Q:I!\_I<ICI)!;.I' 
certain other aecl-avatetl felonies. such ;IS druc  or tirca1.ii1.~ ~r;~l t icL.~~~z.  . I I I L I  \\ 1 1 ~ 1  . I I  c I I I L > ~ C I ; ) I C  
subiect to tlie most serious sentelices ~lnder both tlic UIL!.*L<-~C.~!ZL~~ ~ I : ~ ~ ~ - ~ > ~ . ~ ! ' : I I I , ~ . I I , I C  
a~>plicable Sentencin~ Guidelines anlllicablt. to tllc SI ; I ILI IL  

The prosecuriori guidelines are no! p ~ ~ b l i c  bccausc I~LII~II~~.~~!~_\~I.~I.<:\>'~ t l ! c  l ) , ~ ~ ~ J I I L . I ~ I  doc.. 
not ordinarilv prosecute wo~lld be counterprociuct~\c to tlfictrcrl~.~. 

Drafter: Ryan Bounds, OLP, ~54870 



Ten pas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Tenpas, Ronald J (ODAG) 
Wednesday, April 05.2006 9:37 AM 
Otis, Lee L; Mercer, Bill (USAMT); Mercer. B1l1 (ODAG) 
Elston, Michael (ODAG) 
RE: TPs on Issa's Catch-and-Release question 

Bill /Lee : 

. . 
Generally I don't see anything in here t h ~ r  : : : . : . : z : :  v ; r n  their fa.t:r::.: L::F.~SS:. i ~ i  
course, that proposal describes who qezs n .d.?&: zi:.=e silecte5 fcr ~ r c c e ~ u r i c n ;  i: doesn't 
really address who simply gefs a non-prosefcu::-.:. pas.- uecausi. cf falllr:? t.~io,d - '  . ne 
guidelines. There are a couple of allusiar;~ 1:. :ne FC 3rap3sal tha: are cansiscent zhough 
with the four part division noted in the lasc paraGra~h, e . 9 ,  :hey nste in the FT that . . 
those with convictions for prior violen: c r l a e s  a r e  ine-~qible. 

I agree that "strong" may be too strong. HCK aboc: "sustaine,? record" 

Ron 

----- Original Messa9.e----- 
From: Otis, Lee L 
Sent: Wednesday, April 05, 2006 1:41 AM 
To: Mercer, Bill (USAMT) ; Mercer, Bill (ODAG) 
Cc: Tenpas, Ronald J (ODAG) ; Elston, Michael (3D;.G) 
Subject: Re: TPs on Issa's Catch-and-Release cjueszion 

The two felonies in the district business is from Issa's letter. I have no reason to 
believe it is an accurate description of the sauchern dlscrict's pros gaidelines. That 
said that even if they are accurately described as I be!ieve they are in the background 
portion of the tps you are right that Issa likely w i i !  noc be satisfied with them because 
they have some holes in terms of who they dan't pick up. 

Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (USAMT) 
To: Mercer, Bill (ODAG) ; Otis, Lee L 
CC: Tenpas, Ronald J (ODAG) ; Elston, Michael ( 2DA21  
Sent: Tue Apr 04 23:02:32 2006 
Subject: Re: TPs on Issa's Catch-and-Release quesrlc:. 

Two felonies in the district or two felonies an).whure: 

"Strong record" is too strong. I wonder r: x- .  x h 3 , ~ l d r ~ ' t  fo for an average of their 
sentencings over the past 5 years? It is a i a r ? ~  nurr.:-er. The problems that I see are (1) 
the number of 05 cases charged is lower thar what the USA0 did in 2000 and (2) 
the number of illegal alien cases in SDCA is subscar.tially lower than ths numbers in other 
SW border districts. 

If we had the AG read their pros guidelines 3 s  des=:rled herein, Issa mlqht take issue 
with him given his view that recidivists are not bern? prosecuted in SDCA. 

.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Otis, Lee L cLee.L.Otis@usdoj.gov> 
To: Mercer, Bill (ODAG) <Bill .MercerZ@usdo j .gov:>; Mercer, bill (USAMT) 
<BMercer@usa.doj.gov> 



CC: Elston, Michael (ODAG) <Michael.ElstcnGusdc- .QO*.?.\ 

Sent: Tue Apr 04 18:27:33 2006 
Subject: FW: TPs on Issa's Catch-and-Release quesrion 

Congressman Issa has indicated he intends t: ask t h . 5  P.; a question ab3st ; b , ~ s  l e t c e r  at 
, - .  the HJC hearing on Thursday. You will rt..r,r;r :::jt t,".i?- l e t - 2 -  - - -  r!a:i z:.:.. ;:. sb:.:r~l.~. a::-: . - -  I arrived. The plan was to offer a brief-n:? ~<it?: tk.e :.;l+c-.L..=tlnq 5.:.,-;. ie3 ,-,::slr~ was 

never able to get that scheduled, I assume prlaaril;. tecaxse of P:ffi.:!.;ir:es on c h e  
Congressman's end, although they are nou lc~::i:r,? a: s:he5ol ir t-  I: 2 i r + r  :he  F.-:s:er :e:ess. 
Here are some talking points that Ryan has c r a f c e , i  f o r  :h7 :.; t c  us- 1:. : -~s~>ndlr,~ t ?  such 
a question. They look good to me, especia:l; glvsr :  t h e  na:cre cf :k . .  I?..;.;., but I :bought 
I should run them by you as well. 

I saw on the matrix that you sent aroun5 that :here -ire a nu?,5er =I r-::+:-7:::cr=. - -  - - ,  L. 

potential communications with the US F.t::es cr, t ? ; i z  .?enera1 ~scu;.. K a r ' :  s sze  wh?. %as 
supposed to be in charge of those but wh3ey:er ti-,a: is shcuid yrnaps also get a 2 i c . y  of 
these. 

I think these need to go to the AG tomgrrcw msrninq. 

From: Bounds, Ryan W (OLP) 
Sent: Tuesday, April 04, 2006 8: 13 PM 
To : Seidel, Rebecca; Otis, Lee L 
Subject: TPs on Issa's Catch-and-Re!ease quesclon 
Importance : High 

See attached. 

<<ISSA-- Catch-and-Release (AG Briefing 4-7).doc>> 

Ryan W. Bounds 
Chief of Staff and Senior Counsel 
Office of Legal Policy, DOJ 
W: 202/305-4870 
M: : 
F: 202/514-1731 



From: 
Sent: 
To: 
Cc: 
Subject: 

Otis, Lee L 
Wednesday, April 05,2006 9:42 AM 
Tenpas, Ronald J (ODAG); Mercer. Bill (USAMT); Mercer. Bill (ODAG) 
Elston, Michael (ODAG) 
Re: TPs on Issa's Catch-and-Release question 

I revised these to delete the bullet amcnq ~ther tk . i r .gc .  3 s r j c  zh- re-::>:;:. z r a ~ n d  2 an 
.......................... 
Sent from my BlackBerry Wireless Handhe15 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Otis, Lee L; Mercer, Bill (USANT) ; Mercer, Sill ( 2 3 A G )  
CC: Elston, Michael (ODAG) 
Sent: Wed Apr 05 09:36:45 2006 
Subject: RE: TPs on Issa's Catch-and-Reiease queszloc 

Generally I don't see anything in here that confl~cts u:th the:: fastcrack prcposal. Of 
course, that proposal describes who gets a deal once selected f z r  prcsecation; it doesn't 
really address who simply gets a non-prosecution pass because of fallina below the 
guidelines. There are a couple of allusicns it-, the FT prcposal thac are consistent though 
with the four part division noted in the last paragraph, e.g. they note in the FT that 
those with convictions for prior violent crimes are ineligible. 

I agree that "strong" may be too strong. How about "sustained record" 

Ron 

----- Original Message----- 
From: Otis, Lee L 
Sent: Wednesday, April 05, 2006 1:41 AM 
To: Mercer, Bill (USAMT) ; Mercer, Bill (ODAG) 
Cc: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG) 
Subject: Re: TPs on Issa's Catch-and-Release question 

The two felonies in the district business is from Issa's Letter. I have nc reason to 
believe it is an accurate description of the southern dlstr:cc's pros guidelines. That 
said that even if they are accurately described as I belle-;E :hey are in the background 
portion of the tps you are right that Issa likely will not be satisfied wlth them because 
they have some holes in terms of who they don't ~ l c k  u ~ .  .......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (USAMT) 
To: Mercer, Bill (ODAG); Otis, Lee L 
CC: Tenpas, Ronald J (ODAG); Elston, Mlchael (ODkG) 
Sent: Tue Apr 04 23:02:32 2006 
Subject: Re: TPs on Issa's Catch-and-Release questlor, 

Two felonies in the district or two felonies anywhere? 

"Strong record" is too strong. I wonder if we shouldn't fo for an average of their 
sentencings over the past 5 years? It is a large number. The problems that I see are (1) 
the number of 05 cases charged is lower than what the USA0 d ~ d  in 2000 and (2) 
the number o f  illegal alien cases in SDCA is substan~ially lower than the numbers in other 
SW border districts. 

1 

DAG000001859 



If we had the AG read their pros guidelines as described htre:n, Issa mlghr tske LSSUS 
with him given his view that recidivists are not belng prosecuted I n  S C C A .  

.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Otis, Lee L <Lee.L.Otis@usdoj.gov> 
To: Mercer, Bill (ODAG) <Bill .Mercer2@usdoj. uolob; MP~cCJ~, Eill ( C S A I T l  
<BMercer@usa.doj.gov> 
CC: Elston, Michael (ODAG) <Michael.ElstonEusd~j.~o~::~ 
Sent: Tue Apr 04 18:27:33 2006 
Subject: FW: TPs on Issa's Catch-and-Release question 

Congressman Issa has indicatid he intends to ask the k G  a question aDou: this letter at 
the HJC hearing on Thursday. You will remember tha: this letter had come ir; shortllP after 
I arrived. The plan was to offer a briefing with the then-Actinq DAG. Leg Affairs was 
never able to get that scheduled, I assume primariiy because of difficulties on the 
Congressman's end, although they are now looking at scheduling lt after the Easter recess. 
Here are some talking points that Ryan has drafted for the AG to use in responding to such 
a question. They look good to me, especially given the nature of the issue, but I thought 
I should run them by you as well. 

I saw on the matrix that you sent around that there are a number of references to 
potential communications with the US Atties on this general issue. Wasn't sure who was 
supposed to be in charge of those but whoever that is should perhaps also get a copy of 
these. 

I think these need to go to the AG tomorrow morning. 

From: Bounds, Ryan W (OLP) 
Sent: Tuesday, April 04, 2006 8:13 PM 
To : Seidel, Rebecca; Otis, Lee L 
Subject : TPs on Issa's Catch-and-Release question 
Importance: High 

See attached. 

<<ISSA-- Catch-and-Release (AG Briefing 3-7).doc>> 

Ryan W. Bounds 
Chief of Staff and Senior Counsel 
Office of Legal Policy, DOJ 
W: 202/305-4870 
M : 
F: 202/514-1731 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Mercer, Bill (ODAG) 
Wednesday, April 05,2006 1 1 :44 AM 
Seidel, Rebecca; Otis, Lee L; Bounds, Ryan W (OLP) 
Tenpas, Ronald J (ODAG); Elston, Michael (ODAG) 
Re: lssa talking points 

Let's go w/it 

-------------------------- 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Seidel, Rebecca 
To: Otis, Lee L; Bounds, Ryan W (OLP) 
CC: Mercer, Bill (ODAG); Tenpas, Ronald J (0DP.G); Zlston, Michael (0D.X) 
Sent: Wed Apr 05 10:44:26 2006 
Subject: RE: Issa talking points 

Not clear from the below as to whether these are final or nc:? 

----- Original Message----- 
From: Otis, Lee L 
Sent: Wednesday, April 05, 2006 2:34 AM 
To: Bounds, Ryan W (OLP) ; Seidel, Rebecca 
Cc: Mercer, Bill (ODAG); Tenpas, Ronald J (ODAG); Elston, Michael (ODAG) 
Subject: Fw: Issa talking points 

-------------------------- 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Lee-Otis@msn.com 
To: Otis, Lee L 
Sent: Wed Apr 05 02:30:56 2006 
Subject: Issa talking points 

Bill had some concerns about asserting that the SC Cal U.S. attorney's office has a 
strong record in this area, given that the number of cases they do is substantially lower 
than the numbers in other SW border districts and that the number of 05 cases is lower 
than what the USA0 did there in 2000. Also as you will see from the revision of the 
background portion of the talking points he thought that Issa was likely to feel that 
there are some significant holds in the office's prosecution policies. I'm also a little 
hesitant to tout new laws too much as the solution since Issa could come back and say that 
we aren't making use of the ones we have, although some of the rewrites of the unlawful 
reentry and alien smuggling laws that are in H.R. 4437 should actually help by removing 
some of the obstacles to bringing these cases now. 

I attempted a revision that I think addresses these polnts. Bill had one other suggestion 
about average sentencings over the past 5 years but I don't know what he was referring to 
on that and need to track it down in the morning. 



Ten pas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Mercer, Bill (ODAG) 
Wednesday, May 03,2006 12:31 PLl 
Tenpas, Ronald J (ODAG) 
Re: Pilot Project for Arizona 

To streamline, why not circulate the  char?:^;; ~r :>.:siil : 1.r :s;rV~.?::: t: r:-.., ;;r : k l n q  grou;: . . .. . 
and determine if a mtg should be convene2 ras -2  LDC:: re+-:,a=::. 

.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
CC: Charlton, Paul (USAAZ) 
Sent: Wed May 03 12:25:45 2006 
Subject: RE: Pilot Project for Arizona 

Working on it. Trying to reconvene the working ureuF s r  chat we can ge? some input on the 
proposal. Losing Rybicki set us back a blc CIS z h - s  cne ~ i z  he had the ODA.Z lnstitutlonal 
knowledge, along with Trono. 

Ron 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
Sent: Wednesday, May 03, 2006 10:50 AM 
To: Tenpas, Ronald J (ODAG) 
Subject: Fw: Pilot Project for Arizona 

Any update on this? 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Charlton, Paul (USAAZ) 
To: Mercer, Bill (ODAG) ; Mercer, Bill (USANT) 
Sent: Wed May 03 09:45:09 2006 
Subject: Pilot Project for Arizona 

Bill - Any news on our pilot project for capln-: =crnfesslons? Thanks my 
friend, Paul 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Mercer, Bill (ODAG) 
Wednesday, May 03,2006 12:35 PM 
Tenpas, Ronald J (ODAG) 
Re: Pilot Project for Arizona 

It's FBI but I don't think that they shoold h,l-.'e b -:+t. 5 . 2 : ~ .  
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
Sent: Wed May 03 12:33:20 2006 
Subject: Re: Pilot Project for Arizona 

Ok as soon as rybicki tells me who the qrouF -s. : t-kk ;: : r o r  dr,a: :'=L relayed fron dea 
or fbi. -- can't recall who that we were sure :f same stzons cbjectic:, :: dclng anyth~ng 
in az. But I tke your point on how to keep r: 77cv;n3 
.......................... 
Sent from my BlackBeYry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (ODAG) <Bill.Mercer@SMOJMD.USDOJ.gov~ 
To: Tenpas, Ronald J (ODAG) <Ronald.J.Tenpas@SMOJMD.USDOJ.gov> 
Sent: Wed May 03 12:30:42 2006 
Subject: Re: Pilot Project for Arizona 

To streamline, why not circulate the Charlton proposa: for coment to the working group 
and determine if a mtg should be convened based upon feedback. 

.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
CC: Charlton, Paul (USAAZ) 
Sent: Wed May 03 12:25:45 2006 
Subject: RE: Pilot Project for Arizona 

Working on it. Trying to reconvene the worklnj grou~ so chat we can get some lnput on the 
proposal, Losing Rybicki set us back a bit on t h r s  sr-~e b i c  he had the O P X  institutional 
knowledge, along with Trono. 

Ron 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
Sent: Wednesday, May 03, 2006 10:50 AI". 
To: Tenpas, Ronald J (ODAG) 
Subject: Fw: Pilot Project for Arizona 

Any update on this? 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 



From: Charlton, Paul (USAAZ) 
To: Mercer, Bill (ODAG); Mercer, Bill (US?>ITI 
Sent: Wed May 03 09:45:09 2006 
Subject: Pilot Project for Arizona 

Bill - Any news on our pilot project f c r  :?::nz . . : ;r ,fesslcrs? T h a n k s  7 ; .  

friend, Paul 



Ten pas, Ronald J (ODAG) 

From: 
Sent: 
To : 
Subject: 

Tenpas, Ronald J (ODAG) 
Wednesday, May 03,2006 12:39 PM 
Mercer, Bill (ODAG) 
Re: Pilot Project for Arizona 

Didn't mean to suggest they would. Simply thac they qet prczess ~!-.:=k: y ~ : ! : -  appr~ach 
insures. 

By the way, you're much less trouble when you are h e r ?  z h a n  u n e x  you a r r  c z :  d c  
conferences. It gives you way too much free Lime 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (ODAG) <Bill .Mercer@SMOJE.IG. USDOJ . go-; 
To : Tenpas, Ronald J (ODAG) <Ronald. J. Tenpas@SErJJblE. US302. goo:> 
Sent: Wed May 03 12:35:25 2006 
Subject: Re: Pilot Project for Arizona 

1t's FBI but I don't'think that they should have a vetc here. 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
Sent: Wed May 03 12:33:20 2006 
Subject: Re: Pilot Project for Arizona 

Ok as soon as rybicki tells me who the group is. I tokk it from what you relayed from dea 
or fbi. -- can't recall who that we were sure of some strong objection to doing anything 
in az. But I tke your point on how to keep it moving 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (ODAG) <Bill.Mercer@SMOJMD.USDOJ.gov~ 
To: Tenpas, Ronald J (ODAG) <Ronald. J.Tenpas@SMOJI.IE .USDOJ. gov> 
Sent: Wed May 03 12:30:42 2006 
Subject: Re: Pilot Project for Arizona 

To streamline, why not circulate the Charlton proposal for comment to the working group 
and determine if a mtg. should be convened bassd upon feedback. 

.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
CC: Charlton, Paul (USAAZ) 
Sent: Wed May 03 12:25:45 2006 
Subject: RE: Pilot Project for Arizona 

Working on it. Trying to reconvene the working group so t h a t  we can ge t  some input on the 
proposal. Losing Rybicki set us back a bit on this one b/c he had the ODAG institutional 
knowledge, along with Trono. 



----- Original Message----- 
From: Mercer, Bill (ODAG) 
Sent: Wednesday, May 03, 2006 10:50 .V-! 
To: Tenpas, Ronald J (ODAG) 
Subject: Fw: Pilot Project for Arizona 

Any update on this? 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Charlton, Paul (USAAZ) , 
To: Mercer, Bill (ODAG) ; Mercer, Bill (USA-!IT) 
Sent: Wed May 03 09:45:09 2006 
Subject: Pilot Project for Arizona 

Bill - Any news on our pilot project for taping confessions? Thanks ny 
friend, Paul 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Wednesday, May 03,2006 8:41 PM 
Elston, Michael (ODAG); Mercer. Bill (ODAG) 
Re: FYI -- DAG priorities 

Excuse me, mr commissioner who travels all c.':r: : r .~  :~.i::.t:-..' . . . 
.......................... 
Sent from my BlackBerry Wireless hand he!^ 

----- Original Message----- 
From: Elston, Michael (ODAG) '<Michael . C i s  :>n!I:!-: >!-::. L~.-:,-J~T . =:.; . 
To; Tenpas, Ronald J (ODAG) <Ronald. J.T~~FA:?S!-!L~!-:L . L'5CC: .q>.:; E!?:cer, 5,1! (033.,;1 
<Bill.Mercer@SMOJMD.USDOJ.gov> 
Sent: Wed May 03 20:38:43 2006 
Subject: RE: FYI -- DAG priorities 

Good time to escape to Hong Kong . . . . 

From: Tenpas, Ronald J (ODAG) 
Sent: Wednesday, May 03, 2006 7 : 5 1  PM 
To: Elston, Michael (ODAG); Mercer, Bill (3DAG) 
Subject : FYI -- DAG priorities 

FYI, at Monday's staff meeting Paul conc!uaed by running down a list of things that he had 
on his "get done in May" list. They are disprcpor:isna:ely in my territory, showing me to 
be a failure, but figured you guys would want t ?  kncw what was on his mind. 

4. Meeting with SD California Congressicr~al p.~legatlcsr, scheduled 5 / 1 1  re immigration 
enforcement -- I advised that EOUSA had the ticket from Bill on going back and looking at 
immigration pros numbers so that the DAG can have a good feel for what we are doing there. 
Bill -- do you want to, or should I, give EOUSC. some k ~ n d  of deadline tc get back to allow 
prep for the meeting? The meeting was news tc me so you may have a better feel for what 
t h e  agenda is go ing  t o  be on t h a t .  (I note that Lee sent out yesterday to me and Bill the 
AG's testimony before the House when there was Q b A  that was critical for SDCA's efforts on 
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immigration stuff) . 

5. 

Ron 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



From: 
Sent: 
To: 
Subject: 

Elston, Michael (ODAG) 
Saturday, May 13, 2006 9 5 4  AM 
Tenpas, Ronald J (ODAG) 
Re: Fast track decisions 

n - - . . ,  511 1: m3y He leaves at noon on Thursday and will no: be Sack fsr t h e  res: :f ~k.1- .,--=;. 
have to be shorter or earlier. 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) ; Elston, Michael (ODAGI 
Sent: Sat May 13 09:42:40 2006 
Subject: Re: Fast track decisions 

It can be done. I'd recommend we get 9G nlns wlth DAC either tnurs c r  f ~ l c i a y .  Thac way I 
can get you two something to look at b/3 we all sit down. 

Ron 
.......................... 
Sent from my ~lack~erry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
To: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG) 
Sent: Sat May 13 09:32:09 2006 
Subject: Fast track decisions 

Ron: will you be ready to make fast treack recommendations to the DAG during the updoming 
week? 

In terms of logistics, I'd like to get this done next week or the following Monday at the 
latest. I'm out 23-25 and we lose the DAG for two weeks beginning the 26th. 

Mike: if the current enforcement push has an impact on your thinking, please tell Ron. 
While it colors my view a bit, I'd scill terminate and 
Western Washington. 

Mike: unless Ron says this cannot be done next week, can you sez aside 90 minutes for us 
with the DAG? 
.......................... 
Sent from my BlackBerry Wireless Handheld 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Saturday, May 13, 2006 9:58 AM 
Elston, Michael (ODAG); Mercer, Bill (ODAG) 
Re: Fast track decisions 

Ok. I think we can do it in an hour. Can we ge: tim? or xedrles~2.:? 

Ron 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Elston, Michael (ODAG) 
To: Tenpas, Ronald J (ODAG) 
Sent: Sat May 13 09:54:29 2006 
Subject: Re: Fast track decisions 

He leaves at noon on Thursday and will not be back for the rest of the week, so it may 
have to be shorter or earlier. 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG); Elston, Michael (ODAG) 
Sent: Sat May 13 09:42:40 2006 
Subject: Re: Fast track decisions 

It can be done. I'd recommend we get 90 mins with DAG either thurs or friday 
can get you two something to look at b/4 we all sit down. 

That way I 

Ron 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
To: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG) 
Sent: Sat May 13 09:32:09 2006 
Subject: Fast track decisions 

Ron: will you be ready to make fast treack recommendations to the DAG during the updoming 
week? 

In terms of logistics, I'd like to get this done next week o r  the following Monday at the 
latest. I'm out 23-25 and we lose the DAG for two weeks beginning the 26th. 

Mike: if the current enforcement push has an impact on your thinking, please tell Ron. 
While it colors my view a bit, I'd still terminate - '  ' and 
Western Washington. 

Mike: unless Ron says this cannot be done next week, can you set aside 90 minutes for us 
with the DAG? 
.......................... 
Sent from my BlackBerry Wireless Handheld 



From: 
Sent: 
To: 
Subject: 

Otis, Lee L 
Tuesday, May 23,2006 8:10 PM 
Tenpas, Ronald J (ODAG); Mercer. Bill (ODAG); Elston, Michael (ODAG) 
FW: Border patrol report /Carol Lam 

FYI re: Ron's note about Carol Lam 

----- Original Message----- 
From: Otis, Lee L 
Sent: Tuesday, May 23, 2006 7 :22 PM 
To: Fridman, Daniel (ODAG) 
Subject: Border patrol reporf 

I have not seen the underlying report. This is abouc a s~atement that the US Attorney's 
office issued yesterday responding to Issa about this. 

Also FYI, looking at the AOUSC data, the New Nesico smuggling prosecution numbers seem to 
be down a little from 04 to 05, as are the overall immlg numbers, although not by very 
much at all in the case of the latter and the former seen to fluctuate a bit more. 

----- Original Message----- 
From: Smith, Kimberly A 
Sent: Tuesday, May 23, 2006 4:12 PM 
To: Seidel, Rebecca; Roehrkasse, Brian 
Cc: Voris, Natalie (USAEO); Otis, Lee L; Bounds, Ryan W (OLP) 
Subject: RE: Urgent Report (Border Patrol Report-CNN Coverage); 

Sounds good. I will tell their office they can send this out 

----- Original Message----- 
From: Seidel, Rebecca 
Sent: Tuesday, May 23, 2006 4:09 PM 
To: Smith, Kimberly A; Roehrkasse, Brian 
Cc: Voris, Natalie (USAEO); Otis, Lee L; Bounds, Ryan W (OLP) 
Subject: RE: Urgent Report (Border Patrol Report-CNN Co-~erage); 

re attaching stmt USA Lam issued so Ryan and Lee can see. 
While we would have liked to have had heads up before she issued it, I don't see any 
problems with it. 

----- Original Message----- 
From: Smith, Kimberly A 
Sent: Tuesday, May 23, 2006 3:55 PM 
To: Roehrkasse, Brian; Seidel, Rebecca 
Cc: Voris, Natalie (USAEO) 
Subject : RE: Urgent Report (Border Patrol Report-C111; Coverage) 

Correct, the USA0 gave it to CNN over the phone last night--it was not an official 
statement that was blasted out. 

----- Original Message----- 
From: Roehrkasse, Brian 
Sent: Tuesday, May 23, 2006 3:52 PM 
To: Smith, Kimberly A; Seidel, Rebecca 
Cc: Voris, Natalie (USAEO) 
Subject: RE: Urgent Report (Border Patrol Report-CNN Coverage) 

They already released it, right? I don't think we can not give them the statement we 
already released. 

----- Original Message----- 



From: Smi th ,  Kimber ly  A 
S e n t :  Tuesday ,  May 23,  2006 3 : 5 1  PM 
To: S e i d e l ,  Rebecca ;  R o e h r k a s s e ,  B r i a n  
Cc: V o r i s ,  N a t a l i e  (USAEO) 
S u b j e c t :  RE: Urgen t  R e p o r t  ( B o r d e r  P a t  r z  l F 3 ? :  r:- r:::: ::.:er33?) 

Rebecca-  
- .  - : . .  I -  The r e p o r t e r  i s  c a l l i n g  now wan t ing  t r  ;:::;: 2: :...:: : n r  :.:~::iirr+r.:. .: . ... .. . i.lezr t . a z ~ .  

C . 5 -  : - : : i r . j :  S=$cf*T.._:.-. ::--. --.-:. f rom OLA by 4:30pm, w e  a r e  j u s t  g o i n 5  :z. c: ;;LC!. _... - .  - - - . . .  
Thanks ,  
K i m  

----- O r i g i n a l  Message----- 
From: S e i d e l ,  Rebecca 
S e n t :  Tuesday,  May 23,  2006 11:30  AM 
To: Smi th ,  Kimber ly  A; Roehr$as se ,  B r i a n  
Cc: V o r i s ,  N a t a l i e  (USAEO) 
S u b j e c t :  R e :  Urgen t  R e p o r t  ( B o r d e r  P a t  rc:  F . e ~ ? r :  -:!::: :?,.-e rags!  

B r i a n ,  w e  s h o u l d  l o o p  i n  WH p r e s s  t o o .  I w i l l  I c o p  1r. ?;E l e a .  
I w i l l  b e  back  i n  my o f f i c e  t h i s  a f t e r n o o i . ,  c a r  w r  w a l t  a l l : t l e ?  

----- O r i g i n a l  Message----- 
From: Smi th ,  Kimber ly  A 
To: S e i d e l ,  Rebecca ;  R o e h r k a s s e ,  B r i a n  
CC: V o r i s ,  N a t a l i e  (USAEO) 
S e n t :  Tue May 2 3  11:26:54  2006 
S u b j e c t :  RE: U r g e n t  R e p o r t  (Borde r  P a t r o l  Repor t  -')IN Co-.?erage) 

Whi le  w e  a r e  on t h e  s u b j e c t ,  F e d e r a l  Times !usr  c a l l e d  a  few m i n u t e s  ago  a b o u t  t h i s  same 
I s s a  R e p o r t .  I f  OLA w a n t s  t o  make r e v i s i c n s  t c  =he s t a t e m e n t  be low,  we c a n  do  t h a t  b e f o r e  
r e s p o n d i n g  t o  t h e  FT. 

----- O r i g i n a l  Message----- 
From: S e i d e l ,  Rebecca  
S e n t :  Tuesday,  May 23, 2006 11:24 AM 
To: Smi th ,  K imber ly  A; R o e h r k a s s e ,  B r i a n  
C c :  S c o l i n o s ,  T a s i a ;  T a y l o r ,  J e f f r e y  ( O A G ) ;  ' i ' z r l s ,  I l a t a l l e  (CSAEO) 
S u b j e c t :  R e :  Urgen t  R e p o r t  ( B o r d e r  P a t r o l  F.ep~r:-f 1::: Coverage )  

Maybe b e c a u s e  t h e y  d i d n ' t  t e l l  u  a b o u t  s c n r  ::ii a:-0.  - . -  A d u L :  <---I 

----- O r i g i n a l  Message----- 
From: Smi th ,  K imber ly  A 
To: S e i d e l ,  Rebecca;  R o e h r k a s s e ,  B r i a n  
CC: S c o l i n o s ,  T a s i a ;  T a y l o r ,  J e f f r e y  (DAY! ; '.': : - 5 ,  !;at a i i e  (USAEO) 
S e n t :  Tue May 2 3  11 :22 :50  2006 
S u b j e c t :  RE: Urgen t  R e p o r t  (Borde r  P a t r o l  k ~ n r t - C N t :  C o v e r a g e )  

They c o n t a c t e d  OPA l a s t  n i g h t  r i g h t  a f t e r  t h e y  h a ?  sen:  t h e  s t a t e m e n t .  I ' v e  been working  
w i t h  them t h i s  morning  t o  a d d r e s s  i t .  As :r wh;, :hey s e n t  an  U r g e n t ,  I h i . ~ e  no i d e a .  

----- O r i g i n a l  Message----- 
From: S e i d e l ,  Rebecca  
S e n t :  Tuesday ,  May 23,  2006 1 1 : 2 1  AM 
To: Roehrkas se ,  B r i a n ;  Smi th ,  Kimber ly  A 
Cc: S c o l i n o s ,  T a s i a ;  T a y l o r ,  J e f f r e y  ( O A G )  ; V o r i s ,  N a t a l i e  (USAEO) 
S u b j e c t :  Re: U r g e n t  R e p o r t  (Borde r  P a t r o l  Report-CNN Coverage )  

No one in OLA 



----- Original Message----- 
From: Roehrkasse, Brian 
To: Seidel, Rebecca; Smith, Kimberly h 
CC: Scolinos, Tasia; Taylor, Jeffrey (O.z.>i 
Sent: Tue May 23 11:17:35 2006 
Subject: FW: Urgent Report (Border Pacrci Fep- rt-*::I:: ,:.:,:~ri3+ I 

Did you see this? Did SDCA run their st?:.tc!?r.t r;. 2 : - , ~ 2 : 1 ~ .  fi?: 7 :  

----- Original Message----- 
From: USAEO-Urgent 
Sent: Tuesday, May 23, 2006 11:07 AM . . - - -. -- ,  3 :  >,Ci i - ,  li:F.z.! ; - .-- - i I l , 2S ,  :aslit; To: Tenpas, Ronald J (ODAG) ; Taylor, Jeff re:: I Z,.:.,; I ; : . . a v  ,. ; 

Sampson, Kyle; Roehrkasse, Brian; Mercer, Li 1; ( ' 3 f . S ~  ; GsoJ: 133, t.lsn;,:a; L l ~ : : : . x i ,  4Csur:ney; 
Elston, Michael (ODAG); Smith, Kimberly A; ba::le, G;:hcle! ( ~ ' J A L C I ;  >eer.3:,, 2':1d;' (L!SPIE@); 
Coughlin, Robert; Fisher,  lice; Friedr ich, Platthew; t.:e l l y,  J z h z  (L'S.2.S'. I ; Earent, St2s.e 
(USAEO); Sabin, Barry; Schools, Scott (US.AEO!; 'JS.z.S0-;.ir3n: V,>ris, r:acail.; (US.r?EO) 
Subject: Urgent Report (Border Patrol Report-TEIEI Coq:erage) 

URGENT REPORT-06-05-0021 

TO: THE ATTORNEY GENERAL 
THE DEPUTY ATTORNEY GENEWL 

FROM: Carol C. Lam 
United States Attorney 
Southern District of California 
(619) 557-5690 (Off ice) 

(Home) 
(Cell) 

DATE: May 23, 2006 

CLASSIFICATION: Limited Official Use 

CONTACT PERSON: Carol C. Lam 
United States Attornel. 
Southern District of California 
(619) 557-5690 (Office) 

(Home) 
(Cell) 

SYNOPSIS:Yesterday, Congressman Darryl Issa critlcited on CNEJ's "Lou 
Dobbs Tonight" SDCA's "refusal" to prosecute 100; oi all al-er, 
smugglers. The USAO-SDCA has learned that the "Border Patrol Report" on 
which Rep. Issa relies is an unauthorized, aiterea version of an old 
report. The USAO-SDCA has issued a written statement to CEJN with chat. 
information. 

DISCUSSI0N:On Thursday, May 18, 2006, the kssociaced Fress ran a news 
story prompted by the release of a 2004 "Border Patrol Report" by 
Congressman Darryl Issa (R-CA) . According to Cc.nqressman Issa, :he 
report from the El Cajon substation of the Border Patrol (Sara Elego 
Sector) concluded that morale was low among Eordtr Patrol agents at the 
El Cajon station due to the high number of declined prosecutions ~y our 
office. The story received national media attentisn. 

On Friday, May 19, 2006, the Chief of the U.S. Border Patrol, San Dieqo 
Sector, informed us that the report released by Congressman Issa was 
actually an altered and unauthorized verslon of an actual internal 
intelligence report issued by the El Cajon substation. The original 
report was labeled "Prosecution of Smugglers" for Fiscal Year 2003; the 
altered report was labeled "Prosecution of Smugglers (1324) Fiscal Year 
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2004." The altered 2004 report containei editorla1 ~ C T L T ~ E E S  a r ~ 5  
conclusions that were never seen by or authorizsd by Borcilr Patrsl 
management. 

On Monday, May 22, 2006, this office was .cor:azte,i b;. CNI: and infczmtd 
that Congressman Issa would be appearin; c r  "L2: f:bSs :ori:cht" t.: 

- .  
discuss the "Border Patrol Report." Ctit: asked >a: cj::i:e r s r  5 wrlcten 
statement to be shared during the interviei:. Afzer cherk::n: u i z h  Ecr?? :  
Patrol, San Diego Sector, we submitted t h e  f,=,113:ii.?? b:r:: t e : ~  ~ c a : + ~ i ~ :  : 

"Representative Issa has been misled. The docuaenc he calls 2 "Ez ra? :  
Patrol Report" is actually an old lnternal Scrdtr Fatrcl dscurnent, 
relating to a single substation, that has beer: su5s:antlsll:. al:e:tl t:,.i 
passed off as an official report. Many 2 f  :he c ~ - ~ , ? n t s  I- :-< iczunenc 
to which Representative Issa refers are edlccrla- e o r r n c n ~ s  :nsert~i r; . . an unidentified individual, ~ n d  they were n2: approvlc r ,y or ever  see:^ 

by Border Patrol management. 

Many important issues are raised by the problem of illegal imnigration. 
However, we believe that all dialogue and debate should be base5 on 
well-informed and accurate data." 

We have also advised Representative Issa's office that we believe the 
Border Patrol report to be an unauthorized and altered version cf an old 
internal report. 

In light of previous media interest in this issue, there 1s a 
possibility that the disclosure that the report is not qencine could 
generate substantial media interest. Our statement was read to 
Representative Issa by Lou Dobbs during his interview which aired at 
3:30 PST. 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Tuesday, May 23,2006 8:13 PM 
Moschella, William; Mercer. B i l l ' ( 0 ~ ~ ~ ) ;  Elston, hlichael (ODAG) 
RE: Congressman lssa 

I don't know. That sounds like it would be in Elston's lane. 

Ron 

From: Moschella, William 
Sent: Tuesday, May 23, 2006 8:11 PM 
To: Tenpas, Ronald.] (ODAG); Mercer, Bill (ODAG); Elston, M~chael (ODAG) 
Subject: RE: Congressman Issa 

Do we have the DAG scheduled to meet with the CA delegation? 

From: Tenpas, Ronald J (ODAG) 
Sent: Tuesday, May 23,2006 8:09 PM 
To: Moschella, William; Mercer, Bill (ODAG); Fridman, Dan~el (ODAG): Ot~s, Lee L; Elston, M~chael (ODAG); Scolinos. Tas~a 
Subject: Congressman Issa 

P/I. Carol Lam, USA Southern California, called me earlier today to discuss matters related to the criticism Congressman 
lssa has been directing at the District re its practices in prosecutinglnot prosecuting alien smuggling. This seemed to be a 
call prompted, in part, by the stuff that occurred on Lou Dobbs last night. In any event, she wanted to communicate the 
following: 

1. In her view, although the unrebutted criticism is making the Department look bad, she has been sitting quiet rather 
than attempting to respond publicly by explaining the resource limitations that she maintains affect the office's ability to do 
more smuggling cases; 
2. She is willing to change course if folks think that would be beneficial; 
3. She notes that she has never even met with Congressman lssa and would be happy to do so if that is thought useful; 
and 
4. She will do anything else that the DAG would wish, including continuing to stand silent despite the personal criticism to 
which she thinks she is being subject through these comments. 

She acknowledged understanding that it may be the judgment that continued silence is the best option of a set of limited 
options. I explained to her that, given the larger debate going on related to immigration, we would probably evaluate her 
observations and her offer in the context of wanting to contribute to the Administration's overall goals with respect to 
immigration reform. 

One way or another, somebody such as myself or PADAG or CoS should probably follow-up with her to confirm our 
guidance lest any silence be construed as lack of guidancelindifference to her activity. 

Ron 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 421 6 
Washington, D.C. 20530 
(202) 514-3286 1 (202) 305-4343 (fax) 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Elston, Michael (ODAG) 
Tuesday, May 23,2006 8:45 PM 
Tenpas, Ronald J (ODAG); Moschella. Willlam: Mercer. Bill (ODAG) 
RE: Congressman lssa 

It is not presently on the calendar -- this has been on again, off again due to their inability to get all of their members 
together. 

From: Tenpas, Ronald 3 (ODAG) 
Sent: Tuesday, May 23, 2006 8:13 PM 
To: Moschella, William; Mercer,%ill (ODAG); Elston, M~chael (ODAG) 
Subject: RE: Congressman Issa 

I don't know. That sounds like it would be in Elston's lane. 

Ron 

From: Moschella, William 
Sent: Tuesday, May 23, 2006 8:11 PM 
To: Tenpas, Ronald 3 (ODAG); Mercer, Bill (ODAG); Elston, Michael (ODAG) 
Subject: RE: Congressman Issa 

Do we have the DAG scheduled to meet with the CA delegation? 

From: Tenpas, Ronald 3 (ODAG) 
SenL: Tuesday, May 23, 2006 8:09 PM 
To: Moxhella, William; Mercer, Bill (ODAG); Fridman, Daniel (ODAG); Otis, Lee L; Elston, Michael (ODAG); Scolinos, Tasia 
Subject: Congressman Issa 

FYI. Carol Lam, USA Southern California, called me earlier today to discuss matters related to the criticism Congressman 
lssa has been directing at the District re its practices in prosecutinglnot prosecuting alien smuggling. This seemed to be a 
call prompted, in part, by the stuff that occurred on Lou Dobbs last night. In any event, she wanted to communicate the 
following: 

1. In her view, although the unrebutted criticism is making the Department look bad, she has been sitting quiet rather 
than attempting to respond publicly by explaining the resource limitations that she maintains affect the office's ability to do 
more smuggling cases; 
2. She is willing to change course if folks think that would be beneficial; 
3. She notes that she has never even met with Congressman lssa and would be happy to do so if that is thought useful; 
and 
4. She will do anything else that the DAG would wish, including continuing to stand silent despite the personal criticism to 
which she thinks she is being subject through these comments. 

She acknowledged understanding that it may be the judgment that contrnued silence is the best option of a set of limited 
options. I explained to her that, given the larger debate going on related to immigration, we would probably evaluate her 
observations and her offer in the context of wanting to contribute to the Administration's overall goals with respect to 
immigration reform. 

One way or another, somebody such as myself or PADAG or CoS should probably follow-up with her to confirm our 
guidance lest any silence be construed as lack of guidancehndifference to her activity. 

Ron 

Ronald J. Tenpas 
Associate Deputy Attorney General 



Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 421 6 
Washington, D.C. 20530 
(202) 514-3286 1 (202) 305-4343 (fax) 



Tenpas. Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Lam, Carol (USACAS) 
Wednesday, May 24,2006 1.55 PM . 
Tenpas, Ronald J (ODAG) 
Fw: REP. ISSA CRITICIZES U.S. AlTORNEY LAM FOR WITHOLDING INFORMA 

TlON ON ALIEN SMUGGLING PROSECUTIONS AND POLICIES 

Attachments: tmp.htm; image001 .gif; image002.jpg; 5.24.06 LamLetter.pdf 

tmp.htm (8 KB) image001.gif (336 image002. j~ (3 5.24.06 
8) KB) nLetter.pdf (117 KB 

F.cn, 

For what it's worth, I have never met Congressman Issa. 

Carol 

----- Original Message----- 
From: Hartman, Debra, (USACAS) <DHartman@usa.doj.gov:. 
To: Lam, Carol (USACAS) <CLam@usa.doj.gov> 
CC: Porter, Brenda (USACAS) <BPorterl@usa.doj.gov> 
Sent: Wed May 24 10:25:26 2006 
Subject: FW: REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOR WITHOLDING INFORM TION ON 
ALIEN SMUGGLING PROSECUTIONS AND POLICIES 

<<5.24.06 LamLetter.pdf>> <<imageOOl.gif>> <<image002.jpg>> 
If you can't pull this up we can fax it to you. SPC suggests that Brenda send it to 

David Smith and I would send it to Public Affairs and OLA so that they are aware of it. I 
will also send it over to David Iglesias' press person so that he can send it to his USA. 
Brenda is waiting from a call from Judy B.eeman regarding the letter from DOJ to Issa. 
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Serving California's 49th District 

211 Cannon House Office Building, Washington, PC 2 0 5 1 5  

(202) 225-3906, (202) 225-3303 (fax) 

www.issa.house.gov <http://www.issa.house.gov/z 
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Wednesday, May 24, 2006 
frederick.hill@mail.house.gov 

Contac:: Frederick Hill 

Email : 



---,.  ̂  .,., -- .  .- REP. ISSA CRITICIZES U .S. ATTORNEY L.U.1 F.>F k::'IT!i: LT ;:;: "'-y='.':--'"' _... ....... -,,. C.1: 1.r..  -:.. ..:--!..-, 
PROSECUTIONS AND POLICIES 

- - Washington, DC - Rep. Darrell Issa (R-C.2.J , : s ; l . :> ' ,  5 ~ : :  : :.c : - l il;;;:r.z :a: .:: : y i . ~ ' .  
, * i .A,- ' Attorney for the Southern District of Califc.rr.i3 -.. . 

Ms. Carol C. Lam 

United States Attorney 

880 Front Street, Room 6293 

San Diego, California 92101 

Dear Ms. Lam: 

In response to your comments on the E a r d e r  Fazrol inteznal men; my office 
obtained and released, your statement misses che mark and exhibits a willful disregard to 
the documented 251 incidents in fiscal year 200; %herc :he harder Patrol at the El Cajon 
station apprehended smugglers but led to smuggiin? charges f z r  roughly 62 of the cases. 
The memo I released contains a specific enforcement r,umber for each of the 251 incidents 
that you or the Department of Homeland Securlty can conflrm by simply typing the number 
into a computer database. 

. . 
Your failure to address the substantive lssues rdis62:: in :he memo is consistent with 
previous news reports and comments that I have repea:e<!y heard from Border Patrol agents 
who work closely with your office. You ha-:e pre-;;c,:c!y 3:s:eqarded my requests for - .  information that can help me understand the extent c: :ne prcblems associazed with 
prosecuting alien smuggling cases and the reseurcos ycu  wnzld need to adcpt a zero 
tolerance policy for trafficking in human belrh7s. 

In the case of the memo I releasr::, ch- :a:: :na: you have chosen to focus on 
unspecified alterations to what you freely admi: i >  ci: ",li Bcrrder Patrol document" and 
your assertion that this document was not seer. 3r aFcrovd by Border Patrol management 
does not dismiss the verifiable facts and deta:lz 1: :he memo. I can readrly understand 
that the internal memo, written by a Border P a t r c !  enployee, 1 s  an embarrassment to your 
office as the memo speaks with such candor 35 : : :  t .~:::erc :c prosecution :hat 1: could not 
be embraced and released publicly as a rep::- r ~ - - - = : - - - ~ ~  - -  - . . , - , I ?  the vlews of Bcrder Patrol 
management. 

On Monday, my office requested your assistance in obtaining a copy of the 
report you referenced in your statement but your offlce has not returned that phone call. 
I find your statement that "all dialogue and debate shsuld be based on well-informed and 
accurate data" incredibly disingenuous consider in:^ your record i n  response to my past 
requests for information on criminal aliens and al:er. smuqgllng. 



The last correspondence I sent to you was 3ctsk '? r  13, 2305, r2r::err:::;:; 2:: 2 : : s : .  r-; - ...- -.--. - - 
name of Alfredo Gonzales Garcia, a.k.a. Isi.3rr Z:z:ales .:.??s, t 15,.15E.CJf. I:, t!::~ . . 

L - . . - - -1 -12:. 2 :  CLrLr:1T.e.- 2 -  :Sr!S, letter I asked that if there is some Oarrlcr t: ' _ h ~  r - - c a - , . -  

including smugglers, that I am unaware cf, t r l e . 2 ~ - -  z-T-!..::.: 1::- 1: s :  x: :-:. :..ii:.-. 5215 
, , . . k:::,,: ::...< -- you have the resources and policies in ~ l a c e  i,+-22: t: ::I-::.; :.-. . - . .  - -  - -  .. ;.::,::ns. 

aliens and repeat offenders to justice. 

Finally, as the representative of a Congress:=.rrdi i:s:r::t ri-,at 1: 2 :  :..>I l.: :rr.;~z:e2 b y  
border crimes and as a Member of Congress who 51:s cn :h;. ,7:!d:::a: 1. CCTZ:  ::?r, :he 

. . -.,..... , !F- ::..;t 2 -  :l+ :.t l'.'r. '.' :i5'.'f Intelligence Committee, and the Governme~r ?ef:rr :---.- 
oversight responsibilities for the Department c f :us:: :r a:,2 :hc- ~ ~ . ~ ~ ~ r t n ~ i . :  Z :  i i ~ n s ; i n d  
Security, your lack of coope~ation is hinder1r.g :ne at;:::;' ,:: ::r,:rss: : r  ?rov:Ae c r z p s r  
oversight over your office and to make inforred pcllcy ierls:;zo. I an a s k e ~  :c craf: and 
vote on legislative policies that deternine yczr leqa! a:<i..:r::y a::.i r ~ s c u r c e s  you 
receive and having full and correct infcrmaticn cn a- l s s u e  1 1 ~ ~ -  :h* challenqes of 
stopping alien smugglers is essential. 

I request a joint meeting with you and the Chlei Pa:r;l Age:,: cf t n e  San Dlego Border 
Sector to discuss the prosecution of a l i e ~  smugglers and whar resources are needed to 
establish a zero tolerance policy for prosecuting lndlvlduals uno traffic in human beings. 
My office will contact your office to try and arrange a meeting tlme. 

Sincerely yours, 

Darrell Issa 

Member of Congress 

Representative Issa has been mrsled. Tne d?cunert he -a!::. a "Border Patrol 
Report" is actually an old internal Border Parrol cisrunen:, relatlng : o  a srngle 
substation, that has been substantially altered and pdsse3 2 i f  as a n  offlcia? report. 
Many of the comments in the document to which Representative Issa refers are editorial 
comments inserted by an unidentified indivlduai, and :hey were no: appr2ved by or ever 
seen by Border Patrol management. 

Many important issues are raised by the problem of ilieqal immigration. 
However, we believe that all dialogue and debate should be based on well-informed and 
accurate data. 



-- 5 / 2 2 / 0 6  U.S. A t t o r n e y  C a r o l  Lam 
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P r e s s  S e c r e t a r y  

R e p .  D a r r e l l  I s s a  ( C a l i f o r n i a  4 9 t h )  
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W a s h i n g t o n ,  D.C. 20515  

P h o n e :  202-225-3906 

F a x :  202-225-3303 
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May 24.2006 

Ms. Carol C. Lam 
United States Attorney 
880 Front Street, Room 6293 
San Diego, California 92 101 

Dear Ms. Lam: 

In response to your comments on the Border Patrol internal memo my office 
obtained and released, your statement misses the mark and exhibits a wil l l l  disregard to 
the documented 251 incidents in fiscal year 2004 where the Border Patrol at the El Cajon 
station apprehended smugglers but led to smuggling charges for roughly 6% of the cases. 
The memo I released contains a specific enforcement number for each of the 25 1 
incidents that you or the Department of Homeland Security can confirm by simply typing 
the number into a computer database. 

Your failure to address the substantive issues raised in the memo is consistent 
with previous news reports and comments that I have repeatedly heard from Border 
Patrol agents who work closely with your office. You have previously disregarded my 
requests for information that can help me understand the extent of the problems 
associated with prosecuting alien smuggling cases and the resources you would need to 
adopt a zero tolerance policy for trafficking in human beings. 

In the case of the memo I released, the fact that you have chosen to focus on 
unspecified alterations to what you freely admit is an "old Border Patrol document" and 
your assertion that this document was not seen or approved by Border Patrol management 
does not dismiss the verifiable facts and details in the memo. I can readily understand 
that the internal memo, written by a Border Patrol employee, is an embarrassment to your 
ofice as the memo speaks with such candor about barriers to prosecution that it could not 
be embraced and released publicly as a repon representing the views of Border Patrol 
management. 

On Monday, my office requested your assistance in obtaining a copy of the report 
you referenced in your statement but your office has not returned that phone call. I find 
your statement that "all dialogue and debate should be based on well-informed and 
accurate data*' incredibly disingenuous considering your record in response to my past 
requests for information on criminal aliens and alien smuggling. 



The last correspondence I sent to you ~ v a s  Osrober 13.2005, concerning an alien 
by the name of Alfiedo Gonzales Garcia, a k a .  Isidro Gonzales Alas. FBI ;; lS0566JA5. 
In this letter I asked that if there is some banicr to the prosecution of criminal aliens. 
including smugglers, that I am unaware of. to please communicate i t  so wc can make sure 
you have the resources and policies in place needed to allow .ou  to bring these criminal 
aliens and repeat offenders to justice. 

Finally, as the representative of a Congressional district that is greatly impacted 
by border crimes and as a Member of Congress who sits on the Judiciary Committee, the 
Intelligence Committee, and the Government Reform Cornmittee that collectively have 
oversight responsibilities for the Department of Justice and the Department of Homeland 
Security, your lack of cooperation is hindering the ability of Congress to provide proper 
oversight over your office and to make informed policy decisions. I am asked to craft 
and vote on legislative policies that determine your le_eal authority and the resources you 
receive and having full and correct information on an issue like the challenges of 
stopping alien smugglers is essential. 

I request ajoint meeting with you and the Chief Patrol Agent of the San Diego 
Border Sector to discuss the prosecution of alien smugglers and what resources are 
needed to establish a zero tolerance policy for prosecuting individuals who traffic in 
human beings. My office will contact your ofice to try and arrange a meeting time. 

Sincerely yours. 

Darrell lssa- 
Member of Congress 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 

Subject: 

Tenpas, Ronald J (ODAG) 
Wednesday, May 24.2006 2:02 PM 
Moschella, William; Otis, Lee L; Mercer, Bill (ODAG): Scolinos. Tasia; Fr~dman. Daniel 
(ODAG); Elston, Michael (ODAG) 
FW: REP. ISSA CRITICIZES U.S. AlTORNEY LAM FOR WITHOLDING INFORMA 

TlON ON ALIEN SMUGGLING PROSECUTIONS AND POLICIES 

Attachments: tmp.htm; image001 .gif; image002.jpg: 5.24.06 LamLetter.pdf 

tmp.htm (8 KB) image001.gif (336 image002.jpg (3 5.24.06 
8) KB) nLetter.pdf (I 17 KB 

Furcher :c ny s-mall last n iqh :  on what we 
want Carol to do. 

Ron 

----- Original Message----- 
From: Lam, Carol (USACAS) 
Sent: Wednesday, May 24, 2006 1:55 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Fw: REP. ISSA CRITICIZES U.S. ATTORNE'i LA!!: FOP. WITH3LDING INFORhlA TIOtJ ON ALIEN 
SMUGGLING PROSECUTIONS AND POLICIES 

Ron, 

For what it's worth, I 'have never met Congressman Issa. 

Carol 

----- Original Message----- 
From: Hartman, Debra (USACAS) <DHartman@usa . do j . go-J;, 
To : Lam, Carol (USACAS) <CLam@usa .do j . gov:. 
CC: Porter, Brenda (USACAS) <BPorterl@usa .doj .gov> 
Sent: Wed May 24 10:25:26 2006 
Subject: FW: REP. ISSA CRITICIZES U.S. ATTORrIZY L.U-1 FZP KITii353INS INFOF14A TION ON 
ALIEN SMUGGLING PROSECUTIONS AND POLICIES 

<<5.24.06 LamLetter.pdf>> <<imageOOl.gif>> <<inageOO2.]~q.-> 
If you can't pull'this up we can fax it to yog. SPC suggests that Brenda send it to 

David Smith and I would send it to Public Affairs and OLA so that they are aware of it. I 
will also send it over to David Iglesias' p,ress perscn so that he can send it to his USA. 
Brenda is waiting from a call from Judy Beernar, regar,d:ng the letter from DOJ to Issa. 
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For Immediate Release 

Wednesday, May 24, 2006 
frederick.hill@mail.house.gov 

REP. ISSA CRITICIZES U. S. ATTORNEY LX.1 F3F WITHOLClIEiS IHFCIP.!.L;T:3:: I;:; AilE:: SblL'GGLI!:; 
PROSECUTIONS AND POLICIES 

Washington, DC - Rep. Darrell Issa (R-CA), Eoday, sent the fsllswins le::er co U.2 .  
Attorney for the Southern District of Callfornla Carol Lam: 

Ms. Carol C. Lam 

United States Attorney 

880 Front Street, Room 6293 

San Diego, California 92101 

Dear Ms. Lam: 

In response to your comments on the Border Pacrol internal memc my office 
obtained and released, your statement misses the mark and exhiblis a willful disregard to 
the documented 251 incidents in fiscal year 2G04 where the Border Patro! at the El Cajon 
station apprehended smugglers but led to smuggling charaes for rouqhly 6i of the cases. 
The memo I released contains a specific enforcement number for each of the 251 incidents 
that you or the Department of Homeland Se~urii;~ can confirm by sinply typinq the number 
into a computer database. 

Your failure to address the substantive issues raised In the rnern: 1s c3ns:sten: with 
previous news reports and comments that 1 ha-  repeated!^ h e a r 3  from B~rder Patrol agents 
who work closely with your office. You have previously dlsregardea my requests for 
information that can help me understand the extent cf the problems asscziated with 
prosecuting alien smuggling cases and the resources yo9  wculd nee=! tc,.adopt a zero 
tolerance policy for trafficking in human be;nqs. 

In the case of the memo I released, the fact that you have chosen to focus on 
unspecified a l t e r a t i o n s  t o  what you f ree ly  admit i s  a n  " o l d  B3rde: Patrol document" and 
your assertion that this document was not seen or approved by Border Patro! management 
does not dismiss the verifiable facts and details in the memc. I can readily understand 



d < - , , ! - ' , .  L L  ,dd- that the internal memo, written by a Border PaErsl employee, is an ~rnba~r-::--r- - -  , . - . ' -  . , 

office as the memo speaks with such candcr about barriers t.2 prosezucion :ha: 1: C C U - . ~  nr;: - -  . be embraced and released publicly as a report repr2senting rhc  -:iew 2: Dc,raer Fd:r:sl 
management. 

On Monday, my office requested ycilr 5ssis:izc~ ::I oktainir.~ a ccz!. cf t!~+ 
report you referenced in your statement but ivosr cffize F.2: nct r+:urred :ha: phone call 
I find your statement that "all dialogue an8 debat5 s h c ~ u l ?  'e tased z n  well-lnformed an2 

, . accurate data" incredibly disingenuous consideric? h . 2 ~ :  rlcZr.2 I n  r?s?*cr;se :z n y  past 
requests for information on criminal allens and alien srnu,~q11nq. 

The last correspondence I sen: to you was G=:ober 12, 2005, ccncerning an alien b y  c h e  
name of Alfredo Gonzales Garcia, a.k.a. Isidrc Gonzaies Alas, FBi i l80566J.45. In this 
letter I asked that if there is some barrier to the prosecution of criminal aliens, 
including smugglers, that I am unaware of, tc please communica:e it so we can make sure 
you have the resources and policies in place needed to allow you to bring these crin~nal 
aliens and repeat offenders to justice. 

Finally, as the representative of a Congressional district that is greatly impacted by 
border crimes and as a Member of Congress who sits on the Judiciary Committee, the 
Intelligence Committee, and the Government Reform Committee that collectively have 
oversight responsibilities for the Department of Justice and the Department of Homeland 
Security, your lack of cooperation is hindering the abllity of Congress to provide proper 
oversight over your office and to make informed policy decisions. I am asked to craft and 
vote on legislative policies that determine your legal authority and the resources you 
receive and having full and correct information on an issue like the challenges of 
stopping alien smugglers is essential. 

I request a joint meeting with you and the Chief Patrol Agent of the San Diego Border 
Sector to discuss the prosecution of alien smugglers and what resources are needed to 
establish a zero tolerance policy for prosecuting indi-~iduals who traffic in human beings. 
My office will contact your office to try and arrange a meeting time. 

Sincerely yours, 

Darrell Issa 

Member of Congress 



Representative Issa has been misled. The dcsumenc hs calls h "5srier Facrcl 
Report" is actually an old internal Border Patrci c~zunent, relating c : '  il single 
substation, that has been substantially altered and passed off as an official repcrt. 
Many of the comments in the document to whiz?. Representati7'e Issa refers are editorial 
comments inserted by an unidentified in.li:-liuzi, 5x5 :t,~l: * + r e  n?: appr:..:e:! 51' c , r  ".rer 
seen by Border Patrol management. 

Many important issues are raise,:! b y  th?  ~ r c k l e a ~  ~5 i l l ? - . a :  im~~icratior,. . . 
However, we believe that all dialogue an5 debace  sh!c:k! be S s e d  or, xel--:rif!;rme3 an5 
accurate data. 

-- 5/22/06 U.S. Attorney Carol Lam 

, 

Frederick R. Hill 

Press Secretary 

Rep. Darrell Issa (California 49th) 

211 Cannon House Office Building 

Washington, D.C. 20515 

Phone: 202-225-3906 

Fax: 202-225-3303 
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Ms. Carol C. Lam 
United States Attorney 
880 Front Street, Room 6293 
San Diego, California 92 101 

Dear Ms. Lam: 

In response to your comments on the Border Patrol internal memo my office 
obtained and released, your statement misses the mark and exhibits a willhl disregard to 
the documented 25 1 incidents in fiscal year 2004 where the Border Patrol at the El Cajon 
station apprehended smugglers but led to smuggling charges for roughly 6% of the cases. 
The memo I released contains a specific enforcement number for each of the 25 1 
incidents that you or the Department of Homeland Security can confirm by simply typing 
the number into a computer database. 

Your failure to address the substantive issues raised in the memo is consistent 
with previous news reports and comments that I have repeatedly heard fiom Border 
Patrol agents who work closely with your office. You have previously disregarded my 
requests for information that can help me understand the extent of the problems 
associated with prosecuting alien smuggling cases and the resources you would need to 
adopt a zero tolerance policy for trafficking in human beings. 

In the case of the memo I released. the fact that you have chosen to focus on 
unspecified alterations to what yon freely admit is an "old Border Patrol document" and 
your assertion that this document was not seen or approved by Border Patrol management 
does not dismiss the verifiable facts and details in the memo. 1 can readily understand 
that the internal memo, written by a Border Patrol employee, is an embarrassment to your 
office as the memo speaks with such candor about barriers to prosecution that it could not 
be embraced and released publicly as a repon representing the views of Border Patrol 
management. 

On Monday, my office requested your assistance in obtaining a copy of the report 
you referenced in your statement but your office has not returned that phone call. I find 
your statement that "all dialogue and debate should be based on well-informed and 
accurate data" incredibly disingenuous considering your record in response to my past 
requests for information on criminal aliens and alien smuggling. 



The last correspondence I sent to you was October 13,2005, concerning an alien 
by the name ofAlfred0 Gonzales Garcia, a k a .  lsidro Gonzales Alas, FBI = 180566J.45. 
In this letter I asked that if there is some barrier to the prosecution of crim~nal allens, 
including smugglers, that I am unaware of. to please communicate i t  so we  can mAe sure 
you have the resources and policies in place needed to allow you to bring these criminal 
aliens and repeat offenders to justice. 

Finally, as the representative of a Congessional district that is greatly impacted 
by border crimes and as'a Member of Congress who sits on the Judiciary Committee, the 
Intelligence Committee, and the Government Reform Committee that collectively have 
oversight responsibilities for the Department of Justice and the Depamnent of Homeland 
Security, your lack of cooperation is hindering the ability of Congress to provide proper 
oversight over your office and to make informed policy decisions. 1 am asked to craft 
and vote on legislative policies that determine your legal authority and the resources you 
receive and having full and correct information on an issue like the challenges of 
stopping alien smugglers is essential. 

I request a joint meeting with you and the Chief Patrol Agenr of the San Diego 
Border Sector to discuss the prosecution of alien smugglers and what resources are 
needed to establish a zero tolerance policy for prosecuting individuals who t r a f i ~ c  in 
human beings. My office will contact your office to try and arrange a meeting time. 

Sincerely yours, 

Darrell 1ssa- 
Member of Congress 



T e n ~ a s .  Ronald J (ODAG) 

From: 
Sent: 
To : 
Subject: 

Tenpas, Ronald J (ODAG) 
Wednesday, May 24,2006 2104 PM 
Lam, Carol (USACAS) 
RE: REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOR WITHOLDING INFORMA 

TlON ON ALIEN SMUGGLING PROSECUTIONS AND POLICIES 

Carol : 

- . .  
I let folks know last night about your c>:i:erns an? : - 2 : - - - - -  . 2 - ' . . - t :  r e  :,?p>in; c. 
bit right now in relation to the Hill b!'c ci the searrh u-.rr..lr.i- ~ 2 3 . .  ::.-...: :h;. .n'ee;:eni. 
I'll try to keep folks focused on your Inquire. 

I 

Ron 

----- Original Message----- 
From: Lam, Carol (USACAS) 
Sent: Wednesday, May 24, 2006 1:55 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Fw: REP. ISSA CRITICIZES U.S. ATTO?tJE'i L.A.!!: FOF. h':TH;L3;1;C It!FORIG TIOt: Or: ALIEN 
SMUGGLING PROSECUTIONS AND POLICIES 

Ron, 

For what it's worth, I have never met Congressman Issa. 

Carol 

---- - Original Message----- 
From: Hartman, Debra (USACAS) <DHartman@usa.doj.gov> 
To : Lam, Carol (USACAS) <CLam@usa. doj . gov> 
CC: Porter, Brenda (USACAS) <BPorterl@usa.doj.gov? 
Sent: Wed May 24 10:25:26 2006 
Subject: FW: REP. ISSA CRITICIZES U.S. ATTORNEY La1 FOP WITHOLDING INFORbIA TION ON 
ALIEN SMUGGLING PROSECUTIONS AND POLICIES 

<<5.24.06 LamLetter.pdf>> <<imageOOl.gif>> <<inageOC2.jpg\\ 
If you can't pull this up we can fax it to you. SFC suggests that brenda send it to 

David Smith and I would send it to Pub?lc Affairs and OL;. sc that they are aware of it. I 
will also send it over to David Iglesias' press person sr that he can send it to his USA. 
Brenda is waiting from a call from Judy Eeeman regarding the letter from DOJ to Issa. 

NEWS FROM: 

CONGRESSMAN DARRELL ISSA 

Serving California's 49th District 

211 Cannon House Office Building, Washington, DC 2 0 5 1 5  

(202) 225-3906, (202) 225-3303 (fax) 



For Immediate Release 

Wednesday, May 24, 2006 
frederick.hill@mail.house.gov 

REP. ISSA CRITICIZES U . S . ATTORNEY LAPI FOR WITHClL315;G !!:'CI?J~S.L~..C~~O~: '-j[j .=.:I Ef: S!-~\I~;L11:~ 
PROSECUTIONS AND POLICIES 

Washington, DC - Rep. Darrell Issa (R-CA), today, sent c h e  follcxl~g letcer t~ U.S. 
Attorney for the Southern District of California Carol Lam: 

Ms. Carol C. Lam 

United States Attorney 

880 Front Street, Room 6293 

San Diego, California 92101 

Dear Ms. Lam: 

In response to your comments on the Border Patrol internal memo my office 
obtained and released, your statement misses the mark and exhibits a willful disregard to 
the documented 251 incidents in fiscal year 2004 where the Border Patrol at the El Cajon 
station apprehended smugglers but led to smuggling charaes for roughly 6% of the cases. 
The memo I released contains a specific enforcement number for each of the 251 incidents 
that you or the Department of Homeland Security can confirm by simply typing the number 
into a computer database. 

Your failure to address the substantive issues raised in the memo is consistent with 
previous news reports and comments that I have repeatedly heard from Border Patrol agents 
who work closely with your office. You have previously alsregarded my requests for 
information that can help me understand the extent of the problems associated with 
prosecuting alien smuggling cases and the resources you would need to adopt a zero 
tolerance policy for trafficking in human beings. 

In the case of the memo I released, the fact that you have chosen to focus on 
unspecified alterations to what you freely admit is an "old Border Patrol document" and 
your assertion that this document was not seen or approved by Border Patrol management 
does not dismiss the verifiable facts and details in the memo. I can readily understand 
that the internal memo, written by a Border Patrol employee, is an embarrassment to your 
office as the memo speaks with such candor about barriers to prosecution that it could not 
be embraced and released publicly as a report representing t he  views of Border Pa t ro l  
management. 



- .  
On Monday, my office reques~ed y?ur assistance in ob~ainin: L zzpl. .zr cn? 

report you referenced in your statement but ?cur  zffice has no: returned zh3: phone tail. 
I find your statement that "all dialogue and debate should be based on well-lnfcrrned an.3 
accurate data" incredibly disingenuous cor.zlitr~r;;; yi_?!:_r r e z i r ?  :ri respzr.~? :: 3;' p ~ s t  
requests for information on criminal aiieris afi5 ill?:. srnc2qlin.G. 

The last correspondence I sent to you was Cztober 1 2 ,  2 3 0 5 ,  ~:ncer-i~? a:. all...- ,.. by the 
name of Alfredo Gonzales Garcia, a.k.a. isidrc Gonzales Alas, F51 t 15C5ctSG.?. I F  this 
letter I asked that if there is some barrier rc the ~ r ~ s e ~ u c i ~ r .  af c:l-i:n2: *liens, 
including smugglers, that I am unaware c,f, tc ?less+ czmmunicace i: sc. ~e c-~r. zake sure 
you have the resources and policies in plaze neear3 LC all3w v2:: t? b r : n ,  t t ~ e a e  criminal 
aliens and repeat offenders t,o justice. 

Finally, as the representative of a Congressional disErict that is great:), inpac~ed by 
border crimes and as a Member of Congress who sits on :he Judiciary Conmlzcee, the 
Intelligence Committee, and the Government Reform Corrmitter that c'3llectively have 
oversight responsibilities for the Department of Justice and the Department of Homeland 
Security, your lack of cooperation is hindering the ability of Congress to provide proper 
oversight over your qffice and to make informed policy decisions. I ac asked to craft and 
vote on legislative policies that determine your legal authority and the resources you 
receive and having full and correct information on an issue like the challenges of 
stopping alien smugglers is essential. 

I request a joint meeting with you and the Chief Patrol Agent of the San Diego Border 
Sector to discuss the prosecution of alien smugglers and what resources are needed to 
establish a zero tolerance policy for prosecuting individuals who traffic in human beings. 
My office will contact your office to try and arrange a meeting time. 

Sincerely yours, 

Darrell Issa 

Member of Congress 

Representative Issa has been misled. The document he calls a "Border Patrol 
Report" is actually an old inte'rnal Border Patrol document, relating to a single 
substation, that has been substantially altered and passed off as an official report. 
Many of the comments in the document to which Representative Issa refers are editorial 
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comments inserted by an unidentified in5i- . - :  ?,.;:, .in? - . . . .  ;.;... . :;--: n:,: 2::- . . : :.:...I: . .  - . .  .. - -. ;-.: . . - -  .- 
seen by Border Patrol management. 

Many important issues a r e  r h : s - j  i;; rk .5  c rc t . l e rn  of ill?r;-;: :rr~~::zZiC;::, 
, . . .  . . . However, we believe that all dialogue and ittare sr. :~-:  FC cased  cn ti.;--i-:i:::,r:1+ &n,l 

accurate data. 

-- 5/22/06 U.S. Attorney Carol Lam 

Frederick R. Hill 

Press Secretary 

Rep. Darrell Issa (~alifornia 49th) 

211 Cannon House Office Building 

Washington, D.C. 20515 

Phone: 202-225-3906 

Fax: 202-225-3303 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Charlton, Paul (USAAZ) 
Tuesday, May 30,2006 1 :21 PM 
Tenpas, Ronald J (ODAG) 
Arizona Pilot Project 

Attachments: trnp.htm 

Ron, 

Bill tells me you will have somethin? out tocia;. cr, =t. is .  Thank y;l; 
very much for working on this. I know how D ~ J S ~  :;ox f c i k s  a r e .  X ~ u i 5  
you please cc me on your e-mail? Thanks agaln, 

Paul 



Tenpas, Ronald J (ODAG) 

From: Tenpas, Ronald J (ODAG) 
Sent: Tuesday, May 30,2006 4:48 PM 
To: Charlton, Paul (USAAZ) 
Subject: RE: Arizona Pilot Project 

. .  . ' .. Will do. My secretary is trying to run ricw:: r - ~ . ; : -  -15: (F:.;- ., 1:):: ---. . 2: i n 2  5~ I ',;v 

got names but no list) on this so it may be C ~ T L ~ . . I T T ? X .  I:-. .;;.c h a ~ ~ e ~ :  t. !i-<.:r- - n y  c l d  e -  . . 
mail circulations .on this issue? Seems scu r :<  t: !.:.x ~r a::: c:.it t h l ~  L . ~  2 : ;  7.. .:i :h+ 
problems of ODAG turnover -- no insitc:~>?ii ?.e?.>ry. 

- c  iLtZ:r.?d =L your  ie:te: -- ' Do you care if I circulate the exhiblcs c n a r  ,xer-  t n e  m i - m s s  
that documented problems you'had in specliiz =as+s: 

Ron 

----- Original Message----- 
From: Charlton, Paul (USAAZ) 
Sent: Tuesday, May 30, 2006 1:21 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Arizona Pilot Project 

Ron, 

Bill tells me you will have somethin? cu: toda>. on t h i s .  Thank you 
very much for working on this. I know how busy you folks are. Would 
you please cc me on your e-mail? Thanks again, 

Paul 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Charlton, Paul (USAAZ) 
Tuesday, May 30,2006 5:15 PM 
Tenpas, Ronald J (ODAG) 
FW: Working group on recording post-arrest interviewlinterrogations: Article 

Attachments: tmp.htm 

trnp.htrn (20 KB) 

Ron - here is the'mailing list as i had i: fra::, late last yea' .  s f r  
circulating the memo's here's my thought: It would best :s clrculare 
this proposal as a fiat accompli, that is, it is going to happen, here 
is your chance to give input on what the policy would be like-for that 
period of time. It is a test - if it fails - the cynics wis - if it 
succeeds, we demonstrate that the sky will not fall. Circulating ny 
memo might only serve to generate debate again as to whether it is a 
good idea or not. It is my understanding that this is going to happen, 
only on a test basis .. Do you agree? 

Thanks again, 

Paul 

> 
> From: Bartlett, Mark 
> Sent: Friday, December 09, 2005 1:52 PM 
> To: Rybicki, James E; Hertling, Richard; Wainstein, Kenneth; Howard, 
> Joshua; Sutton, Johnny K. ; Rowan, Patrick (ODAG) ; Wulf, Dacid M. ; 
> Finan, Robert (USMS) ; Harrigan, Thomas M. ; Rowley, Raymond G. ; 
> valerie.caproni@ic.fbi.gov; kevin.favreau@ic.fbi.gov; Charlton, Paul 
> (USAAZ); Hahn, Paul (USAEO); Kenrick, Brian C.; Jaworski, Thomas J.; 
> O'Keefe, Kevin C.; Earp, Mike (USMS) 
> Cc: Elston, Michael (ODAG) 
> Subject: RE: Working group on recording post-arrest 
> interview/interrogat&ons: Article 
> 
> Jim 
> 
> Thanks for the Arizona Republic article. I hope that the GAG 
> recognizes this as an important issue and requests that the working 
> group continue with its work. I have had a chance to obtain updated 
> information on statistics I included in my November 15th email and 
> wanted to provide the update to all of you. 
> -- 5 states have passed legislation requiring that custcdlal 
> interrogations be recorded, at least in some instances. (Illinois, 
> Maine, District of Columbia, New Mexico and Texas) 
> -- 19 states had bills introduced in 2005 requiring the recording 
> of custodial interrogations, at least in some instances. 
> -- 5 states have state supreme court rulings requiring that 
> custodial interrogations be recorded, at least in some instances. 
> (Alaska, Minnesota, Massachusetts, New Jersey and Wisconsin). In 
> addition, 5 other state supreme courts are examining the issue. 
> -- Over 300 law enforcement agencies in 43 states (plus all 
> departments in Alaska and Minnesota) record custodial interrogations. 
> 
> 
> One of the  unfor tunate  aspec ts  of t h i s  debate  i s  t h a t  i t  i s  of ten  
> times framed as liberals/defense attorneys trying to force their 



> agenda on reluctant law enforcement agencies. The resul: is 2 gut 
> reaction that anything that group supports, we should oFpose. In 
> truth, adopting a standard that encourages r2cordinj custodial 
> interrogations would help law enforcem2nt in a nunber of critic21 
> areas. 
> -- Officers would no longer be suk,je=rel - L .  - - - - . - -  u..,.2::zz:~2 iiLlez=:iz~.: 
> about abusive interview tactics. 
> -- Officers would conduct more eff2c:ivr :n=tr..-ic:; b?cao-++ :i-:':~-.: 
> would not have to worry about taking ccpious r , c t e s  bu: ins:ea5 zcul2 
> focus all of their attention on the defendi~~t, hls/her denea-or and 
> the substance of the answers. 
> -- Interviews could be reviewed later 17 aetzil : o  explcre n e K  

> leads and identify inconsistencies that night ha:? Se?c o:.erla:ked 
> initially. 
> -- Suppression motions and hearings wculs drcp cff drarn3t;cally 
> because the evidence as to ,what occurred w z ~ l d  be indlsputabls, and 
> the few suppression motions that are scll? flled would be easily 
> resolved. In addition, a recorded confess~on alnos: guarantees a 
> guilty plea. 
> -- The public's confidence in law enforcemen: would lncrease as 
> courts and the public could hear/see for themselves that officers have 
> nothing to hide. 
> 
> There have been a number of arguments raised against recording 
> custodial interrogations. First, it is not practical, to record a 
> custodial statement in a fast breaking case where arrests are 
> happening in the field. No one is suggesting that a rule be adopted 
> that all custodial statements at all times under all circums~ances 
> must be recorded. A probable cause arrest that leads to a decision to 
> immediately cooperate may not be recorded for a variety of reasons. 
> That, however, does not mean the rule shculd be we never record 
> custodial interrogations. Second, taping a statement can inhibit some 
> individuals from talking. Once again, there 1s no suggestion that the 
> rule be that all statements at all times under all circumstances must 
> be recorded. It should be noted, however, that the response from the 
> 300 plus law enforcement agencies that currently do record statements 
> and the results of a formal 1998 study by the International 
> Association of the Chiefs of Police have not found that recording 
> custodial interrogations impacts a suspect's willingness to calk. 
> Moreover, we can anticipate that to the extent recordation becomes the 
> norm, it will become more and more difficult to explain the absence of 
> recordings in particular cases. 
> 
> It is beyond debate that an electronically recorded statement provides 
> the "best evidence" as to what a suspect said during a cus:odial 
> interrogation. Given that, it appears that EOJ should be ieading the 
> way to acquire the "best evidence" for federal prosecutions. 
> 
> Mark Bartlett 
> FAUSA, WD WA 
> 
> 
> 
> ----- Original Message----- 
> From: Rybicki, James E 
> Sent: Tuesday, December 06, 2005 10:34 9S.l 
> To: david.wulf@atf.gov; Einan, Robert (USMS); Hertling, Rlchard; 
> Wainstein, Kenneth; Harrigan, Thomas M.; Howard, Joshua; 
> raymond.rowley@atf.gov; valerie.caproni@ic.fbi.gov; 
> kevin.favreau@ic.fbi.gov; Sutton, Johnny K . ;  Charlton, Paul (USAAZ); 
> Bartlett, Mark; Rowan, Patrick (ODAG) ; Hahn, Paul (USAEO) ; Kenrick, 
> Brian C.; Jaworski, Thomas J.; O'Keefe, Kevin C.; Earp, Mike (USMS) 
> Cc: Elston, Michael (ODAG) 
> Subject: Working group on r e c o r d i n g  p o s t - a r r e s t  
> interview/interrogations: Article 
> 



> FYI . . .  Article from the Arizona Republic 

> FBI's policy drawing fire 
> 
> Interrogations not taped 
> 
> Dennis Wagner 
> The Arizona Republic 
> Dec. 6, 2005 12: 00 AM 
> 
> In the pursuit of criminals, FBI agents dzr':,cc. t h e  na:::r: r ~ l u : i : l e l : . .  
> use DNA tests, fingerprints, ballistics, F F ~ c ~ . c . ~  x: :,-.l ~ r - . f  i 1 ~ n 7  ar.2 
> the world's most advanced forensic rnethzi5. 
> 
> But a little-known policy at the Federil Bureau ; f  Ir;T:etiga:lon ke.-.p: 
> investigators from using ode of the slz; 15s: :x:.: rest ~f re=:  :-.le to'ls 
> in law enforcement: the tape recorder. 
> 
> That policy appears in Section 7 of the C E I ' s  "Manual cf !nres:lgatl.~.e 
> Operations and Guidelines": "Use of tape recarders f c r  the purpose cf 
> recording the statements of witnesses, suspeits and suL~ects 1s 
> permissible on a limited, highly selective basis, and only when 
> authorized by the SAC (special agent In cnazge) ." 
> 
> Standard F B I  procedure calls for at least two agents to conduct 
> interrogations: one asking questions and the other taking notes. The 
> notes are used later to produce a typed sumar;. kn2xn as Form 302. 
> 
> When agents testify months or years down the roa5, the;. rely on 302s, 
> and memory. As a result, jurors and judges near recollections and 
> interpretations, not what was actually said. And ths defense lawyer 
> often follows up with a cross-examination designee! t c  icpugn the 
> agent's memory, competence or integrity. 
> 
> Critics say the F B I  practice leads to botched ~nvestigatl~ns, lost 
> evidence, unprofessional conduct and damage2 credibility for America's 
> justice system. 
> 
> The policy emerged as a problem for defendants, judges an2 juries 
> during federal trials of Osama bin Laden, Oklahom Zi:y bombing 
> defendant Terry Nichols, TV star Martha Stewart and iesser-known 
> figures. 
> 
> When terrorism suspects were rounded up after the Sep:. 1 1  attacks, 
> their statements were not recorded. 
> 
> When agents conducted a marathon interrogation c :  I;:=h3:s, learning of 
> his involvement with Timothy McVeigh, not a xcri was retalned on tape 
> 
> Responding to questions about the policy, Will i i i r .  :ya.:;.rl .Carter, an FBI 
> spokesman in Washington, D.C., wrote in a r ~  e-mail :hat taping is 
> strictly limited because it "can inhibit full a n 2  frank discussion or 
> can end an interview entirely." 
> 
> Yet most other U.S. enforcement agencies leay- tapln? tc the 
> discretion of investigators - some even encourage cf:ice:s TO record 
> interrogations - without any problem. 
> 
> Phoenix Police Department policy, for example, ins:ril:ts 
> violent-crimes detectives to "make every attempt to audio- or 
> video-tape suspect and critical witness interviews in felony 
> investigations." 
> 
> Officers in Tucson, Mesa, Glendale and Scottsdalc routinely tape 
> interviews, as do detectives at the Maricopa County Sheriff's Office 



> and at the Arizona Department of PuSliz S a f ~ : , .  
> . . 
> Carter refused to provide a copy of the en:lre ~clizy, c l a i e - r ; , ~  I: 1: 

> an "internal FBI document." He said he dld nct :.:n?'< wher: the rule uas 
> instituted or by whom. He did not resra:?? c .  2 : h ~ r  7eta:;ei ques::>cs 
> on the policy. 
> 
> Carter did say that recording inter:.ie:<-c .r,c'-;. t.+ a \ : - r - ~ j  +:::: :3~.~>r.: 

> policy" if the subject is comfortable ,n.:rh 2 f a y  . ~ : F ~ L T . E .  LI.~.,:.::, :.- . . 
> added, "The FBI believes that it wouii xndz-; r 1 l r 2 + ~ ,  :::x: ::,,: : : : T , L : , ~ ~  

> investigations and impede immediate lax-szfcrzeaen: : cs?2csrs  r :  
v . -  - , l e ' S Z  Sri:?r:::.- : > fast-breaking criminal events to reqilLr5 :k.a: all , . ? - -  

> be recorded. " 
> 
> 
> 
> Motive unclear 
> 
> 
> 
> Thomas P. Sullivan, a former U.S. attorne!. fr:~ n2rtnerr. :l:;r.:lt wr~c 
> has studied the issue for several years, described :he FBI prac=,cr as 
> "baffling" and "sorely out of date." 
> 
> "I don't get it," said Sullivan, now a defense lawyer. " T h e y  ha-~e the 
> most sophisticated electronic equipment you can thlnk of In the 
> federal government, and yet they don't use the most slmple equlpnenr." 
> 
> In his research for Northwestern Universi:~ School c: Lau, Sullivan 
> queried police agencies in 43 states and found that recorded 
> interrogations are a benefit to police and the justice system. He also 
> noticed a clear trend toward taping. 
> 
> "Sooner or later, the federal government will get on board," he said. 
> "I've talked to more than 400 police departments and sheriff's offices 
> where recordings are used. I can't remember anyone who didn': like it. 
> 
> A. Melvin McDonald Jr., a criminal-defense lawyer wh? cnce served as 
> the top federal prosecutor in Arizona, referred to the FET policy as 
> "insane." 
> 
> "It blows my mind trying to think of a ratlonal reason tor 11," 
> McDonald said. "They are usually on the cc:::ng e 3 7 e ,  and : c  say, 
> 'We're not going to do this,' just makes no sense. . . . 1:'s 
> Investigations 101. I don't ever question a criminal-defense witness 
> without taping it." 
> 
> Some defenders of the FBI policy suggest tha: taping and tracscribina 
> interviews would become a logistical nightmare and a waste of money 
> for an organization with 11,000 agents. 
> 
> Sullivan said recorded interviews actually save money because they 
> result in more guilty pleas, fewer defense rcotlons tc suppress . . 

> confessions and fewer lawsuits over wronqfu? prcsecu:icr.. t.:~reover, : f  
> FBI agents used tape recorders they wouldn't hace :c double-teaz the : :  
> interviews, so staffing costs would be E ~ J C  in half. 
> 
> Steve Drizen, legal director at northwest err^ Law's Center for Wrongful 
> Convictions, offered another possible motl-e: "The main reason why the 
> FBI does not want to record is that they do not want to l e t  :he public 
> or juries see how brutal their psychological interrogation tactics can . 
> be." 
> 
> Frederic Whitehurst ,  an FBI supervisor-turned-whistle-blower, said: 
> "By not having the real data, the evidence of what was actually said, 
> they can control the interpretation, the spin on i t .  . . . And you 
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> have no way to tell if they're making a ir.is:ak?." 
> 
> For those who doubt that FBI agents ;do~l,5 f c r q e c ,  1s~::~ =kin;s 0:: oz 
> twist the truth, Whitehurst points tc the w s r d s  of Danny O. Cculscn, b 
> high-level administrator at the bureau. In h i s  bjok, Pic^  Heroes: Insli*-' 
> the FBI's Secret Counter-Terror Force, 2::::1~:~ S - 2 s z r i b e l  k.:'..: h e  5 ~ c a z c  
> the target of a criminal probe after a >;rzh+.-l :AS;. 3r.i t g r ; . s  :.I. b.2 
> interviewed only if he could submit a sxcrn s:?:e.~i+nt 3:  ~zr: cf thy 
> case file. 
> 
> "I had seen too many criminal investigations ln ,db.i.:r. r2.1 a?er.zs 
> conducted interviews and then paraphrassai the-r s~t]ect irizc:nra=i:y 
> because they were unfamiliar with the com~l;cjt+i s!:b~e:: n a r r e r  ;: 
> had their own spin on the case already." 

> Pros and cons 
> 

> Jana D. Monroe, special agent in charge for the FEI In Arizona, sald 
> she authorizes taping on a case-by-case basls and considers it a 
> useful strategy in some circumstances. 
> 
> Monroe encourages agents to record interviexs of juvenile defenaants 
> and child-abuse victims in Indian country to document that no coerclon 
> or prompting was used. 
> 
> That rationale does not apply to most cases. In suorz testirony, FBI 
> agents routinely find themselves defending the policy, as well as the 
> accuracy of their Form 302 notes and memories. 
> 
> Monroe noted that some U.S. attorneys have begun to press the FBI for 
> a rule change, adding, "I don't know what the future wiil bring." 
> 
> However, she worried that tape recordings could undermine prosecutions 
> in some cases by revealing lies and psychological ploys that agents 
> sometimes use during interrogations. "That might not look real good to 
> jurors." 
> 
> On the other hand, there is evidence that the FBI's no-~aplnq practlce 
> is a turnoff for those charged with rendering -,*erdicts. 
> 
> Early this year, a federal jury in Philadelphia acquitted a banker 
> accused of lying to agents because the only evldence uas che agent's 
> scribbled notes and testimony. "We wouldn't have been here lf they had 
> a tape recorder," one juror told the Associated Press. 
> 
> The issue also proved troubling in Nichols' 199F federal trial. Under 
> oath, agents acknowledged that Nichols refusei to sla:i a k:irar~da form 
> but claimed he waived his rights to an attorney. Defense aEtorney 
> Ronald Woods challenged that account by Agent Scct Crabtree and 
> demanded to know why investigators failed to tape 9 1 2  hours of 
> questioning with a suspect in the Oklahoma City bombing. 
> 

> Jurors convicted Nichols of conspiracy but found him no: guilty of 
> murder at the Alfred P. Murrah Building. Afterward, jury forewoman 
> Niki Deutchman told reporters the lack of recordings was a key 
> weakness in the government's case. 
> 
> Harvey Silverglate, a Boston defense attorney, said he desplses the 
> FBI policy because it allows agents to twist statements made by 
> witnesses and suspects but also because it puts the natlon at a 



> greater risk of terrorism by undermining th? kureac's 
> i.ntelligence-gathering mission. 
> 
> "The system is not put together for efficlenc;. or accuzar+ - I ,  " 
> Silverglate said. "It's put together far ease of prosecuyisn. An3 in 
> an age of terrorism, it actually poses a :h reaz :: r.a:i:nil s ?=- r i : i ' . "  
> 

> Taping required 
> 

> Illinois, Maine, New Mexico and Washington, D.C., ha*.-? adopted 
> statutes that require tapin'g. Supreme court justices in Alaska, 
> Massachusetts, Minnesota, New Jersey and New Hampshire have crdered 
> police to record suspect interrogations. 
> 
> Detectives in Mesa, Scottsdale, Chandler, Peoria and Gilbert record 
> interviews with felony suspects at leasc half the tlrne. 
> 
> So do their counterpartsin Los Angeles, San Diego, San Francisco, 
> Denver, Miami, Portland, Houston and hundreds of other communities. 
> 
> Sullivan, who has surveyed police agencies nationwide, said most have 
> no formal policy, so it's up to investigators. However, he said the 
> taping of interviews is a clear trend nationwide. 
> 
> Neil Nelson, a police commander and interrogations consultant in St. 
> Paul, Minn., said recording leads to better investigations, more 
> crimes solved, enhanced professionalism and less time spent in court. 
> 
> Nelson started using a recorder during the 1980s because he couldn't 
> keep track of suspect statements when his narcotics team busted crack 
> houses. Now, all police in Minnesota are required to tape suspect 
> interviews by court order. 
> 
> "It is the best tool ever forced down our throats," Nelson said. 
> Nelson, Sullivan and others dispute the argument that audio or video 
> recording interferes with investigations or makes defendants clam up. 
> 
> A 1998 study for the International Association of Chiefs of Police 
> reported "little conclusive evidence" that videotaping affected 
> suspects' willingness to talk. Instead, researchers found, "the 
> majority of agencies that videotape found that they were able to get 
> more incriminating information from suspects on tape than they were in 
> traditional interrogations." 
> 
> 
> 
> The law in many states, including Arizona, allows detectives to record 
> interviews without a suspect's permission or knowledge. Even when a 
> tape machine is visible, Nelson said, suspects usually blab away. And 
> in cases when a defendant gets uptight or refuses to speak, agents can 
> simply turn off the device and take notes. 
> 
> Ultimately, Nelson said, recorded interviews shield de~ectives from 
> allegations of misconduct. 
> 
> "Taping preserves the integrity of the officers and the interrogation 
> process. What you say on tape, you have to be careful. You can't be 
> like Sipowicz on NYPD Blue and expect t o  have a career  i n  law 
> enforcement." 
> 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Charlton, Paul (USAAZ) 
Tuesday, May 30,2006 5:41 PM 
Tenpas, Ronald J (ODAG) 
RE: Arizona Pilot Project 

Ron - I also understand that this is going tc be a v e r y  quick ~urnarzcni 
for them (two weeks) - so it may be bes: tc j ~ s t  get c h e l r  =smmer,ts ?:. 

the policy. Thanks again, 
Paul 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
Sent: Tuesday, May 30, 2006'1:48 PM 
To: Charlton, Paul (USAAZ) 
Subject: RE: Arizona Pilot Project 

Will do. My secretary is trying to run down the e-mail list (Rybicki 
left us and so I've got names but no iist) on this sc it may be 
tommorrow. Do you happen to have any old e-mail circulations on this 
issue? Seems stupid'to have to ask but this is one of the problems of 
ODAG turnover -- no insitutional memory. 

Do you care if I circulate the exhibits that were attached to your 
letter -- the memos that documented problems you had in specific cases? 

Ron 

----- Original Message----- 
From: Charlton, Paul (USAAZ) 
Sent: Tuesday, May 30, 2006 1:21 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Arizona Pilot Project 

Ron, 

Bill tells me you will have something out today on this. Thank you 
very much for working on this. I know how busy you f ~ l k s  are. Would 
you please cc me on your e-mail? Thanks again, 

Paul 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Tuesday, May 30.2006 6:04 PM 
Charlton, Paul (USAAZ) 
RE: Arizona Pilot Project 

r.+ s c r  I ":;; ?;: :f.. : i::b,: r e s i  ~ 7 ,  ::. I think that's right. I need to check w l c k t  b:l: :: ' 

ron 

----- Original Message----- 
From: Charlton, Paul (USAAZ) 
Sent: Tuesday, May 30, 2006 5541 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: RE: Arizona Pilot Project 

-,, * ~ - = k  turnaround Ron - I also understand that this is aolnq i> re ;r ':a':. - -  
for them (two weeks) - so it may be best t: ;us: ye: :b.eiz ccrmrnts cr. 
the policy. Thanks again, 
Paul 

----- Original Message----- 
From: Tenpas, Ronald J (ODAGI 
Sent: Tuesday, May 30, 2006 1:48 PM 
To: Charlton, Paul (USAAZ) 
Subject: RE: Arizona Pilot Project 

Will do. My secretary is trying to run down the e-mail !:st (Rybicki 
left us and so I've got names but no list) 02 this sz  it may be 
tommorrow. Do you happen to have any old e-mall :~rcula:ions on this 
issue? Seems stupid to have to ask but thls 1s one of the problems of 
ODAG turnover -- no insitutional memory. 

Do you care if I circulate the exhibits thac were attached to your 
letter -- the memos that documented problems y 3 u  had I n  specific cases? 

Ron 

----- Original Message----- 
From: Charlton, Paul (USAAZ) 
Sent: Tuesday, May 30, 2006 1:21 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Arizona Pilot Project 

Ron, 

Bill tells me you will have something cut today c:: t k , : s .  Thank you 
very much for working on this. I know how busy ,;;>.:. f-lks are. Would 
you please cc me on your e-mail? Thanks agair,, 

Paul 





Ten pas, Ronald J (ODAG) 

From: 
Sent: 
To: 

Subject: 

Tenpas, Ronald J (ODAG) 
Friday, June 02, 2006 2:55 PM 
- Group Listing; Caproni, Valerie; Chariton. Paul ( U S W ) ;  Earp. Mrke (USMS); Favreau. 
Kevin; Finan, Robert (USMS); Hahn, Paul (USAEO): Harrigan. Thomas M.; Hertling. Richard; 
Howard, Joshua (USANCW); Jaworskr. Thomas J.; Kenrick. Brian C.: O'Keefe. Kevin C.; 
Rowan, Patrick (ODAG); Rowley. Raymond G.: Rybickr. James E; Sutton, Johnny K. 
(USATXW); Wainstein, Kenneth (USADC); Wulf. David M. 
Taping Confessions 

Attachments: Arizona proposal6.pdf; Arizona proposal1 .pdf; arlzona proposal2.pdf; Ar~zona proposal3.pdf; 
Arizona proposal4.pdf; Arizona proposal5.pdf 

Colleagues: 

I have taken over shepherding this issue in ODAG, along with Senior Counsel Mythili Raman, in the wake of the 
combined departures of Bob Trono and Jim Rybicki. Attached you will find a proposal from the District of Arizona 
submitted to the Deputy Attorney General, seeking permission to operate a pilot program in the District of Arizona in 
which taping of interviews of investigatory targets would become the, presumptive norm, although with exceptions for 
certain circumstances. Please provide any comments you have regarding this proposal to me by close of business, 
Tuesday, June 13. If there.are comments, I would appreciate it if component agencies could provide a single 
consolidated response per agencylcomponent - i.e. one for FBI, one for ATF, etc. 

Ron 

Arizona Arizona arizona Arizona Arizona Arizona 
lposal6.pdf (236 KBjposall.pdf (165 KBlposaI2.pdf (186 KBlposal3.pdf (158 KB1pasa14.pdf (164 KB)pasaIS.pdf (207 KB 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 421 6 
Washington, D.C. 20530 
(202) 514-3286 I (202) 305-4343 (fax) 
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U. S .  Department of Justice 

Unired States Arrorncy 
District of A rizonn 

2 Rrnairrancc Square ( 6 0 2 )  5/4-7500 

40 Norrh Cenrml Avorue. S~tirc 1200 FAX ( 6 0 2 )  511-7670 

Phoenu. Arizona 8SW.4406 

February 9,2006 

Michael Nicley, Chief 
Bureau of Customs & Border Protection 
1970 West Ajo Way 
Tucson, AZ 8571 3 

Dear Mr. Nicley: 

Beginning March 1, 2006, the Arizona U.S. Attorney's Office will follow a new 
policy-the "Recording Policy." With limited exceptions this Recording Policy shall require 
the recording of an investigative target's statements, and will be in effect for all cases 
submitted to the Arizona U.S. Attorney's Office. In brief, the Recording Policy: (i) sets out 
a genera1 rule for the recording of an investigative target's statement either overtly or 
covertly at the discretion of the interviewing agency, (ii) clarifies that the rule does not apply 
where taping would be unreasonable; and (iii) defines "investigative target". This policy 
will make all of us more effective in holding those who commit crimes accountable, and it 
is that belief that spawned this policy. The complete Recording Policy is appended to this 
letter. 

Before turning to the detaiIs of the Recording Policy, I want to stress that every effort 
was made to craft the policy with utmost regard for legitimate concerns against recording 
custodial interrogations. First, it often is said that it  is not practical to record a custodial 
statement in a fast-breaking case where arrests are happening in the field, or that there might 
be a variety of reasons .fornot recording where a probable cause arrest leads to a decision to -- 

immediately cooperate. Mindful of those concerns, the Recording Policy does not adopt a 
rule that all custodial statements at all times in all circumstances must be recorded, and does 
adopt an express exception precisely to cover situations where obtaining a taped statement 
would not be practical. Second, some believe that taping a statement can inhibit some 
individuals from talking. However, there is no hard and fast rule under the Recording Policy 



.that all statements in every circumstance must be overtly recorded. Additionally, covert 
recordings are legal and acceptable.' 

While there might be reasonable concerns about any recording policy, no one can 
reasonably dispute that there are sound reasons in favor of a taping policy. Here then is a 
summary of the reasons that I considered in the implementation of the Recording Policy: 

1. Evidentiary Value. A recorded statement is the best evidence as to what was said. 
As such, the Recording Policy eliminates the many baseless, but facially plausible, arguments 
we face from defense counsel that can be made only because there was no recording. 

2. Facilitation of Admissibility. We spend countless hours in extensive hearings 
arguing with defense counsel over admissibility of a defendant's statement. The Recording 

. . 
Policy will reduce this time-consuming litigation. Without a tape recording to rebut 
accusations of improper conduct, defense counsel frequently argues that the defendant's 
mental health or intoxication at the time of the interview make his statement inadrnissable. 
Defense counsel also allege that a defendant was unable to understand the Miranda warnings 
or the exact nature of the questions due to language barriers. The courts have consistently 
noted that these issues would rarely exist if the government taped the confession. I agree. 

3. Jury Impact. A defendant's admission regarding his own criminal conduct is often 
the single most powerful piece of evidence in a case. We have received negative feedback 
fkom jurors regarding the failure of agents to tape confessions. Jurors today are inundated 
with technology. They get much of their information from television and the internet. They 
know that electronic devices can be tiny, effective and cheap. Much of the evidence they 
now see in court has been digitized and is presented to them on flat screen monitors in the 
jury box. As a result, they question why they are asked to take the word of an agent that a 
defendant admitted criminal responsibility, when a defendant's statement could have been - 
recorded using a low tech tape recorder. 

4. Enhancing Law Enforcement. While I have confidence in the credibility of 
agents who testify about what occurred during an unrecorded confession, we are not the 
judge who decides whether. to admit the confession, nor are we the trial jury assessing - *  
whether to convict. We must take steps to enhance our ability to obtain convictions. The 
recording policy will help law enforcement in a number of critical areas. Agents would no 
longer be subjected to cross examinations about abusive interview tactics. Agents would 

The possible dampening effect of overt recordings has been addressed by the 300-plus law 
enforcement agencies that do record statements. The results of a formal 1998 study by the 
International Association of the Chiefs of Police have not found that recording custodial 
interrogations impacts a suspect's willingness to talk. 



conduct more effective interviews because they would not have to itlorry about taking 
copious notes. Instead, agentscould focus all of their attention on the defendant, the 
defendant's demeanor and the substance of the answers. .4gents ivould have an opportunity 
to review the statement interviews later in detail to explore new leads and to identify 
inconsistencies that might have been overlooked initially. The public's confidence in law 
enforcement would increase as courts and the public could hear and see for themselves that 
officers have nothing to hide. 

The Recording Policy strives to take account of all these reasons and concerns. 
Indeed, having given due regard to the common concerns and reasons for tape recording, 
implementing the Recording Policy becomes all the more compelling. 

We are grate&] for the hard work and effort that you and your agents do to combat 
crime in the District of Arizona. By implementing this policy we will be better able to 
ensure that the U.S. Attorney's Office holds the individuals who commit those crimes 
accountable. Thank you for your cooperation in this effort. 

Yours, 

PAUL K. CHARLTON 
United States Attorney 
District of Arizona 



The Recording Policy 

Rule: Cases submitted to the United States Attorney's Office for the - 
District of Arizona for prosecution in which an investigative target's . 
statement has been taken, shall include a recording, by either audio or  
audio and videp, of that statement. The recording may take place either 
surreptitiously or  overtly a t  tlie discretion of the interviewing agency. 
The  recording shall cover the entirety of the interview to include the 
advice of Miranda warnings, and any subsequent questioning. 

Exception: Where a taped statement cannot reasonably be obtained the 
Recording Policy shall not apply. The reasonableness of any unrecorded 
statement shall be determined by the AUSA reviewing the case with the 
written concurrence of his or  her supervisor. 

Definition: Investigative target shall mean any individual interviewed by 
a law enforcement officer who has reasonable suspicion to believe that the 
subject of the interview has committed a crime. A witness who is being 
prepared for testimony is not an investigative target. 
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Memorandum 
-- 

To: Paul K. Charlton, United States Attorney 

From: Kurt M. Altman, AUSA 

Subject: United States v. Jesse Moore, et. al. CR03-00764-PHX-JAT 

Date: November 2 1,2005 

This memo is intended to provide background information on the above referenced case and trial 
results influenced by the lack of a tape recorded confession from John Yellowman. 

Indictment: 

On July 22,2003, Jesse Moore, Joseph Fuentes, Henri H. Markov, John Yellowman, Keith Thomas, 
Mark Case, Nicholas PabIo, and Stephanie Thomas, were indicted in a two count indictment for ( I )  First 
degree murder, and (2) Conspiracy to commit first degree murder. 

Facts: 

On May 9,2001, victim Jesus Lopez-Rocha was murdered near the handball courts and track on the 
FCI Phoenix yard. He was murdered by being stabbed one time in the chest with a prison made shank. The 
murder was orchestrated by Joseph Fuentes and is sidekick Henri Markov, both 91h Street gangsters fiom 
the Phoenix area. Both Fuentes and Markov were at FCI Phoenix as part of the disruption of the Fuentes 
Drug Organization. The victim, Lopez-Rocha, was also a minor player in the Fuentes organization and 
arrived at FCI Phoenix last. Sources (able to testify) indicate that Joseph Fuentes believed Lopez-Rocha 
was a snitch and was the reason he zlnd his organization were in prison. According to sources, from the - 

time he amved at FCI Phoenix, Fuentes was obsessed with retaliating against Lopez-Rocha. 

In order to complete the plan to hurt or kill the victim, Fuentes and Markov had to coordinate with 
the Native American prison population because Lopa-Rocha was Native American, otherwise a race war 
would ensue in the pris,on.- Fkentes and Markov met numerous times with the Native Americans in order& 
ensure Lopez-Rocha would be killed. According to a source, initially the Native American were simply 
going to have Lopez-Rocha "rolled up" or check himself into the SHU for his protection. Fuentes then is 
reported to have offered heroin to the Native Americans for his murder. 

The involvement of each defendant in the conspiracy that lead to Lopez-Rocha's murder is as follows: 

1. Joseph Fuentes: Initiated the plan to kill the victim in retaliation for his perceived disloyalty. 
Arranged and attended meetings with the Native American "Shot Caller" to solicit Native American 
involvement in the murder. 

2. Henri Markov: Attended meetings with Native Americans to arrange for the murder. Obtained, 
copied and distributed paperwork (believed to be PSI of victim) around the FCI Phoenix yard to 
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show the Native Americans that Lopez-Rocha was a "snitch" and deserved to bc hit. 

3. John Yellowman: Native American "Shot Caller" who made the final decision to have victim 
killed. Yellowman tells the FBI that it was his final decision to make, he picked who froin the 
Natives would do the murder, he trained the actual killer on how to do it, and hc made the shank 
that was used. • . 

4. Keith Thomas: Leader of the Natives at FCI Phoenix from the Salt River Rescrvation. (A step 
down from YeIlowman) He was integral in picking the participants and planning the murder. He 
was transferred out of FCI Phoenix prior to the murder but would write letters to his wife with 
instructions to inmates still at Phoenix, which she in turn would re-write or "piggyback" into FCI 
Phoenix as letters from her to defendant Nicholas Pablo. . . 

5. Stephanie Thomas: Sent instructions from Keith Thomas from outside the prison to Nicholas 
PabIo inside the prison. She admit knowing the letters meant someone would get hurt but claims no 
knowledge 6f who or how badly. 

6. Nicholas Pablo: Received instructions from Keith Thomas, through Stephanie, inside FCI Phoenix. 
Pablo is also purported to have knowledge of the place and time of attack. He is also purported to 
have been on the yard at the time of attack, with his own shank, to act as a back up in case the attack 
went bad. He was caught ripping up letters from Stephanie Thomas and trying to flush them 
immediately after the murder. 

7. Mark Case: Source indicates he had knowledge of attack and was on the yard as another backup 
like Pablo. Other evidence linking him to murder is weak. 

8. Jesse Moore: Moore is identified by a source as the actual murderer. This is confirmed by 
Yellowman's statement. 

Trial: 

Defendant's Fuentes, Moore, Yellowman and Pablo were eventually tried beginning November 38? 
2005. Trial ended approximately the second week of February, 2005, with the convictions of Fuentes, 
Pablo, and Moore. Each was sentenced to life imprisonment and each is currently pending appeal. 
YeIlowman was acquitted at trial. The primary evidence against Yellowman was a confession given to the 
FBI. This confession was not recorded electronically although it  was conducted within the prison where 
recording devices were available. There was little to no other evidence against Yellowman. The FBI was 
attacked by the defense on their policy not to tape interviews. It was somewhat effectively attacked by 
using other FBI policies that are public and showing how they are not aIways followed. Although many of 
those policies used to attack the agent were policies not designed for criminal investigations, the defense 
effectively showed that FBI policy is not always followed in other areas and the answer "it's FBI policy not 
to tape record," is not sufficient when it comes to a first degree murder investigation where the death 
penalty is a possibility. 
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In a post trial conversation with the jury the attorneys were told by jurors that without any other 
evidence to connect Yellowrnan with the crime they were unwilling to convict based on a confession that 
was not recorded. Had it been recorded , the jury felt they would have been better able to assess the 
credibility of  the confession by body language and demeanor of Yellowman had it be vide% taped, or at the 
very least listened to the actual words and reactions of the defendant had i t  only been audio recorded. ln my 
professional opinion, I believe the verdict would have been different had the confession been audio and 
video recorded. 

cc: Joseph Welty 
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Oni ttd S l i ~ l e ~  -It t,ornefs ORicc 
District d r i ~ ~ n i ~  

To: Paul Charlton 

From: Kimberly M. Hare 

Subject: USA v. Jimmie Neztsosie, CR-05-934-PCT-FJM 

Date: March 3,2006 

CHARGES : 

On September 15,2005, a federal grand jury returned a four count ind~ctment charging the 
defendant with Kidnapping, Assault with Lntent to Commit Murder, Assault with a Dangerous Weapon, and 
Assault Resulting in Serious Bodily Injury. 

If convicted of all counts at trial, the probable guideline range would be 135-1 68 months. 

FACTS: 

In the early morning hours of August 22, 2005, Ida Webster was found on the porch in front of a 
small travel trailer by Jimmie Neztsosie's sister in law, carol Neztsosie. Webster was only wearing a bra 
and her pants and panties were down to her ankles. Carol observed Webster's face anct neck were purple in 
color, an impression around her neck that appeared to come fiom a rope, a bump and scrape under her left 
eye, blood around her mouth, scrapes on her elbow and a lot of dried blood. Carol covered Webster with a 
bIanket and took her inside the trailer. Navajo Police responded to the residence around 7:39 am. EMTs 
on the scene szid Webster was breathing and had several bruises to her face. 

Jimmie Neztsosie, Webster's live-in boyfhend, was also at the home. He told police that he found 
Webster hanging fiom a metal pole in a shed near the residence at about 5: 15am. He said that he brought 
her down and dragged her to the travel trailer. Neztsosie did not answer when asked why he took so long to 
report the incident. Neztsosie appeared intoxicated and was arrcstcd on the tribal charge of Criminal 
Nuisance. He was booked into the Tuba City Detention Center. 

Webster was taken to Flagstaff Medical Center where she was placed in the htensive Care Unit and 
placed on a ventilator. She hadAnjuries to her neck, a left temporal abrasion, numerous bruises to her arms 
and legs and a cut to the back of her right knee. 

Webster was interviewed. She stated that the last thing she remembered was drinking with Jimmie 
Neztsosie and her fiiends, Stanley Neztsosie and Theresa Walker. She remembered Stanley and Theresa 
leaving md did not remember anything after that. Webster said she attempted suicide eight years ago by 
taking aspirin, but has not contemplated suicide since that time. Webster is living back with Neztsosie's 
family and is uncooperative with the investigation. After she was released fiom the hospital, she refused to 
let SA Karceski take photos of her injuries and she did not want to speak with him. 

Theresa Walker, one of the individuals Webster and Neztsosie were drinking with that evening, told 
investigators Webster said "I want to hang myself." 
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Later that afternoon, Jirnmie Neztsosie was interviewed by the FBI Agent and Navajo Nation 
Criminal Investigators. He initially told them that he found Webster around 3:OOam in the shack hanging 
from a rope. He said she was being supported by a rope around her neck which was secured to a ceiling 
beam in the shack. Neztsosie claimed he took her down from the rope, wrapped her in a blanket and took 
her inside. When confionted with discrepancies in his story, Neztsosie changed it. He told the Agent and 
Investigators that he and Webster got into an argument because he believed Webster had been cheating on 
him. The argument became heated and he punched Webster in the face with his fists about ten times. He 
then got on top of Webster and began to choke her with his right hand. He stated that she tried to free 
herself but eventually went limp and passed out. He said he then got off of her and kicked her in the rib 
area approximately 3 times. He told the officers that he wanted to make it look like a suicide so he dragged 
her to the shack, put a rope around her neck and hung her for approximately ten minutes. He then removed . . 
the rope and carried her into the trailer wrapped in a blanket. He did not call for help. 

PLEAOFFER: 

We are offering a plea to Assault with Intent to Commit Murder which will likely result in a 
guideline range'of 63-78 months. The reason for the plea offer is because the case rests almost entirely on 
the unrecorded statement of the defendant. 

The victim has attempted suicide in the past and a witness she was with the evening of the incident 
says the victim said "I want to hang myself." The evidence contradicting suicide is the prior incident of 
abuse, the victim's state of undress, the defendant's delay in calling the police and the defendant's 
statement. 

At trial the defendant will likely say the victim's clothing came off when he was dragging her back 
to the trailer and that he did not call the police because he was intoxicated and did not want to get into 
trouble. Our best evidence is his statement. 

The statement was not recorded. The interview lasted about two hours and was documented in a 1 K 
page 302. The agent did not take notes during the interview, but rather, had the CI take notes. The 
interview was conducted in English, but the investigators did not ask the defendant if he spoke English. He 
appeared to answer appropriately, but was halting in his responses. The defendant now claims to need a 
Navajo interpreter. I also recently learned that a Navajo speaking CI came in part way through the - 
interview and spoke with the defendant in Navajo. The defendant apparently told that CI the same 
information he told the Agent, but the fact there was an exchange in Navajo is not documented in any 
report. The defendant was also not asked if he was under the influence of any substances. 

These facts leave the Agent and Investigators vulnerable to cross-examination. An audio andor 
video recording of the statement would allow the jury to hear From the defendant's own mouth what he did 
to Ida Webster. The jury would be able to hear and see that the agents did not put words in the defendant's 
mouth, that the defendant understood English and that he was not intoxicated. ' They would also know 
exactly what happened during that entire two hours of the inteniew, rather than being forced to rely on a 
1 % page summary of that interview. 

In addition, the interview was conducted at the Tuba City Detention Center. This facility could be 
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wired with audio and video equipment to allow surreptitious recording of the interviews. 

Lastly, I discussed a11 of these issues with the Agent and CIS. They are all in favor of recording 
interviews, but are limited by FBI policy. 

-.- > 

' .  
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Memorandum 

United Ststcs A tl,arnc)'s O f f  irc 
District o[ ~lrizonn 

To: Paul Charlton, Pat Schneider, Joe We15 

From: Dyanne C. Greer 

Subject: Acquittal in U.S. v. Roger Harrison 

Date: March 6,2086 , 

As you know, I tried this case last week in Prescott and thc defendant was acquitted after a 2 day 
trial and 4 112 hours of deliberation. The defendant was charged with Aggravated Sexual Abuse of a Minor 
(digital penetration of a five year old, although it was charged as touching of the vaginal area, not through 
the clothing, with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of the 
defendant). ~ h e i e  were several issues in the case, but I believe that had the defendant's statement (an 
admission, not a confession) been, taped, we would have had a better shot at a conviction. 

The defendant had gone to junior high with the victim's mother and in February of 2005 they met 
again at Basha's. They dated for a few weeks, and at the end of February, she had him come home with her 
for two days. The second day the mother and the defendant left in the evening to go to the laundromat. 
While they were gone, the 5 year old victim went upstairs, jumped on her 18 year old sisteis bed and said 
"ouch". The sister asked her what was wrong, and the victim was reluctant to say, but eventually told her 
that Roger had put his finger inside of her. Angry, the sister sent her to bed and waited for Mom and the 
defendant to come home. When they did, around 11 :30 p.m., she told her mother, got mad at the defendant 
and hit him; he denied the accusation, saying the victim was lylng and left the house. Police were called, 
and the officer spoke to Mom and the 18 year old, but not the victim (which was good) The next day the 
child was taken to the doctor and the child disclosed fondling. The doctor found her to have a normal exam. 
During the exam, the doctor learned that the child had made a previous accusation that an uncle had poked 
her in the privates with a screwdriver (when she was 3). The doctor notified social services, who FAXed the 
report to the FBI.  The case was apparently not assigned for a few weeks, and SA Sherry-Rice made 
arrangements for a forensic examination at Safechild in Flagstaff once she was assigned the case. That 
interview took place on March 29,2005. During that interview the child reluctantly disclosed digital 
penetration, saying the defendant put his finger up under her pants and underpants. He also said Don't tell. 
All of this had to be obtained with leading questions, as the child did not respond to open ended questions, 
and even then her responses ;ere one and two words. - .. 

SA Rice attempted to locate the defendant, and finally went to his home to interview h m  on May 5, 
2005. She was accompanied by a Navajo police officer. The interview took place at a picnic table outside 
and lasted about an hour. The defendant denied initially, and blamcd this 18 year old, who he said bribed 
the victim to say what she said. SA Rice confi-onted him, asking if it could have been an accident. He then 
stated that the victim had been crawling over his shoulders and began to fall. He tried to catch her and his 
thumb accidentally went under her pants and underpants and penetrated her vagina. SA Rice considered that 
statement a confession (I don't) and didn't confront him further, ending the interview. Her notes became an 
issue in the case because the 302 contained quotes, while she failed to put quotes around the defendant's 
words in her notes when he made the admissions, although she had earlier used quotes around some of his 
statements. 
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Neither SA Rice nor the initial officer went to the scene (the initial officer remained outside), and 
the clothing worn by the victim were never collected. Additionally, the mother continued to have intimate 
relations with the defendant after the incident. 

At trial during opening statement, we found out that the victim's grandfather and uncles had been at 
the home the evening Mom'and defendant went to the laundromat, and that one of the uncles was a 
convicted sex offender. The doctor testified that the normal exam was consistent with the history of 
fondling and could be consistent with digital penetration. The victim was very reluctant to testify, and 
initially disclosed over the clothes fondling (despite intensive prefrial prep and review of her previous 
statement), which didn't help me. I was able to get her to disclose penetration but only by very leading 
questions and the use of a teddy bear, as she was unable to say what he did to her. She did identify Roger as 
the perpetrator. The victim's mother testified about her ongoing relationship and also testified that her older 
daughter had promised the victim Burger King if she told her what was wrong when the victim made the 
initial disclosure, although the 18 year old said this did not happen. This, of course, hurt because it matched 
what the defendant-said. SA Rice testified about the investigation and was'asked about not taping. She 
indicated it was FBI policy, but did agree that there is an exception if SAC approval is obtained, which she 
did not do. She told me that because the interview was outside the tape would not have worked, but I 
pointed out she could have done the interview in her vehicle (which many agents do if there is no other 
private place to conduct the interview). She disagreed with that, saying her vehicle is caged. I also pointed 
out that she didn't even attempt to get approval during the two months she was trying to reach the 
defendant. She also did not have the defendant write out a statement, but testified she thought about it but 
didn't do it. (In my opinion, a written statement is not as helpful as the tape: it is too easy to argue that the 
agent fed the words to the defendant). 

The jury asked for transcripts of the victim and SA Rice, which tells me they were determining the 
credibility of the victim and the reIiability of the defendant's untaped statement. Of course, they did not get 
these, being told to rely on their memory. The jury did not speak to me after the verdict (again, as is always 
the case in Prescott, at least in my cases). 

I have been prosecuting sex abuse cases since 1987, and over the years 1 have taught law 
enforcement techniques to enhance the probability of conviction. As you know, I have also done forensic 
interviews of sexually abused children in my past w e e r  as a pediatric social worker and have testified at 
trials about such interviews..-In my experience, one of the most important developments in winning these, 
cases was law enforcement's taping of the defendant's statement. Defense attorneys will not attack a small 
child directly, especially if the case is the victim's statement vs. the defendant's. Instcad, they will attack the 
law enforcement officer claiming that they put words in the defendant's mouth or skewed their report The 
defense's ability to do so was severely hampered once statements wcrc taped. They could no longer argue 
that the defendant was led into making the statement (and if he was, we knew i t  from the outset of the case 
and could judge if we could proceed). The defendant's words and phrasing often helped convict him, and 
juries could see the defendant's justifications and denials and judge his credibility. In this case, the 
admission (actually an excuse) negated the specific intent necessary for conviction, but if the jury had heard 
the defendant's words, they could conceivably have determined how ludicrous the excuse really was, which 
is more difficult when the agent is testifying to what she heard (especially when quotes were omitted). . Of 
course, we do not know if that was the reason for the acquittal, or if the victim's initial testimony of over the 
clothes fondling, the presence of a convicted sex offender or Mom's continuing to have contact with the 



Memo to Paul Charlton, Pat Schneider, Joe Welty 
March 7,2006 
Page - 3 

defendant played a role. 

While I cannot say a taped statement would have guaranteed a conviction, I firmly believe i t  would 
have been a factor in our favor when the jury began deliberations. When you have a ses abuse case-where 
credibility of the victim and the defendant is such a key element, especially when there is no physical 
evidence (most cases), the jury should hear admissions and confessions in the defendant's own words, rather 
than the agent's. 

Please let me know if you need more information. 



Exhibit 5 
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Local News 
Latest News FBI policy against taping interviews key 
Previous Articles 
Neighborhoods in acquittal 
News Obituaries 
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Photo Journal 
Transportation Sunday, February 06,2005 
Events Calendar . 
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Night Light 
Capitol Notes 
Columnists 

PHILADELPHIA -- The FBI loves using bugs and wiretaps to listen in 
Consumer on crime suspects, but its skittishness about recording its own 
Special Repofis interrogations may have Cost it a case. 
First Amendment 

A federal jury acquitted an invcshncnt banker this week of charges that 
he lied to FBI agents during an interview, in part, jurors said, because 
the only record of the bond tradeis allegedly false statements were the 
scribbles of an agent with bad handwriting. 

During the trial, the agent explained that the FBI, as a matter of policy, 
bars agents from taping their interviews with witnesses and suspects. 

After the verdict several jurors said they couldn't understand why. 

. . - . .. . . . : . .  . - . "We wouldn't have been here if they had a tape recordcr at that 
lJast-gdzeEe.wm meeting," said jury foreman Harvey Grossman, an electrician. 
Headlines 
by . . . . . . . . . . "We didn't 4 9 w  with certainty exactly what was asked," said jwor Patty - -  

Acn, a pharmacist. "My advice to thc FI31 would be to tape their 
interviews." 

The lack of a recording seemed especially glaring because of the nature 
of the case. 

The defendant, Denis Carlson, was one of a number of Philadelphia 
businessmen questioned by the FBI after he was overheard speaking on 
a wiretapped phone with Ronald A. White, a lawyer and Democratic 
fund-raiser who allegedly was trying to buy influence with city officials. 
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As part of the probe, agents tapped City Hall teiephoncs, bugged White's 
office and phones for nine months, and eventually installed a listening 
devick in the office pf Philadelphia Mayor John F. Street. 

Carlson was charged on the grounds that he made statements to nvo FBI 
agents that seemed to conmdict things he said on the phonc to White 
and others. 

The case against him was largely based on recordings of those secretly 
intercepted calls. 

' . 

FBI spokeswoman Jem Williams defended the bureau's decision not to 
tape interviews. 

The bureau's theory, she said, is that subjects in criminal cases tend to 
clam up when they know their words are being recorded, either because 
of nervousness or because they are a.€raid of being caught in a Lie. They 
,also get reluctant to change their stories, which can be a problem if they 
started with a lie. 

"We feel that it could be very chilling, very intimidating," Williams said. 
"Sometimes, it's a journey for people to get to the truth. We have to 
work our way in a very gentle, friendly way to get there." 

The question -- to tape or not to tape -- has been an issue for a variety of 
law enforcement agencies. 

In 1998, the forewoman of a federal jury called FBI agents "arrogant" 
for failing to use a tape recorder during a 9 In-hour interview with 
Oklahoma City bombing defendant Terry Nichols. The lack.of a 
recording was one of the factors that left the jury undecided over 
whether Nichols should get a death sentence. 

Civil rights groups have pressured police to videotape interviews 
routinely so that judges and juries can see interrogation tactics firsthand Today: 

and don't have to rely on an oficeis  recollections. 
\!. ut r 

Illinois recently enacted a law requiring officers to tape all interrogations 
of murder suspects in response to concerns that some had been coerced 
into confessing to crimes they did not commit. 

& , 
- ' I  

0 News: 

Places that mandate taping generally require it only when someone is 
under arrest, not when officers are still in the field, as FBI agents were 
when they interviewed Carlson. 

Williams said requiring thousands of agents to carry pocket recorders 
with them on assignments would be impractical. 

For his part, Carlson said he was glad to be exonerated, an4 after a week 
of listening to himself talk on wiretapped phone lines, wasn't anxious for 
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another chance to hear his voice on tape. 

"I don't think I ever. want to hear a phone ring again," he said. 
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U. S. Department of Justice 

United Stares Artonley 
District of Arizona 

2 Rcnaissancr Sqlrare (602) Sld-7SW 

40 Norrh Ccnrral Avc~~rcc. Suirc 1200 FAX (602) S f  1- 7670 

Phoolir. Ariwm 65004-4408 

March 8, 2006 

Honorable Paul J. McNulty 
Acting Deputy Attorney General 
United States Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-000 1 

Dear Mr. McNulty: 

I write to ask that you aIlow the District of Arizona to go forward with apilot program 
that would, where reasonable, require agents to record confessions. I attach to this request 
my letter to all Special Agents in Charge in the District of Arizona which provides my 
reasoning for this policy. (Exhibit 1). That letter sets out the general rule for the recording 
of confessions, either overtly or covertly at the discretion of the interviewing agency, and 
clarifies that the rule does not apply where recording would be unreasonable. 

For reasons outlined in my letter to the SACS, I feel strongly that we must have such - 
a policy in place. In this letter, I wish to emphasize one additional reason in support of this 
policy. Furthermore, while my proposed policy is directed at all federal agencies, it is the 
FBI which has the only nationwide policy that I a& aware of which discourages agents from 
taping confessions. I will, therefore, focus most of this letter on issues dealing with the FBI. 

. . ..- - 1 

As you know, in this District, the U.S. Attorney has sole jurisdiction for prosecuting 
major crimes in Indian country. In Arizona we have 2 1 Indian reservations to whom we owe 
a trust obligation to provide a fair system ofjustice. The FBI is the lead agency on most of 
those reservations. FBI agents are bright, well trained individuals and we are, to a man and 
woman, gratehl for their dedication and hard work. But, because of the FBI's failure to tape 
confessions, jurors acquit or we must plead down cases, that would otherwise be won, or 
result in more severe sentences had the FBI recorded the confessions. 



I .provide the following cases for you as examples with the AUSAs' supporting 
memoranda attached as exhibits. In February 2005 a jury acquitted John Yellowman, who 
ordered the execution of a Jesus Lopez-Rocha, a Native American, at FCI Phoenix. 
Yellowrnan confessed to an FBI agent. Consistent with FBI policy, the agent did not record 
the interview. In a post trial conversation with the jury, jurors informed the prosecutor that 
they were unwilling to convict Yellowman based on a confession that was not recorded. 
(Exhibit 2). 

On September f5, 2005, a grand jury indicted Jimmie Neztsosie, a Navajo, with 
Kidnaping, Assault with Intent to Commit Murder, Assault with a Dangerous Weapon, and 
Assault Resulting in Serious Bodily Injury. The charges arose out of Neztsosie's assault on 
his live-in gil-lfiiend, Ida Webster, that sent Ms. Webster to the intensive care unit. In an 
interview that lasted approximately two hours, Neztsosie confessed to severely beating and 
choking Ms. Webster. The guidelines, if convicted at trial, were 135 to 168 months. Ms. 
Webster, as &en happens, subsequently refused to cooperate with law enforcement. That 
Ieft the confession as our primary piece of evidence in support of the prosecution. 
Consistent withFBI poIicy, the confession was not taped, and the two hour confession was 
reduced to a one and a half page report written by the FBI agent. The AUSA was forced to 
plead the case to a reduced charge which lowered the guideline range to 63 to 78 months. 
(Exhibit 3). 

On March 2,2006, a jury acquitted Roger Hanison of Aggravated Sexual Abuse of 
a Minor (digital penetration). Harrison had been accused of molesting the five year old child 
of his girlfiiend on the Navajo Reservation. The FBI agent who interviewed Hamson 
obtained a statement in which Hamson admitted that his thumb may have "accidently" 
penetrated the chiId7s vagina. Consistent with FBI policy, the admission was not taped. The 
AUSA prosecuting the case states that she has been prosecuting sex abuse cases since 1987 
and that in her experience, "one-of the most important developments in winning these cases - 
was law enforcement's taping of the defendant's statements." Here the AUSA concluded 
that, "While I cannot say a taped statement would have guaranteed a conviction, I firmly 
believe it would have been a factor in our favor when the jury began deliberations. When 
you have a sex abuse case where the credibility of the victim and the defendant is such a key 
element, especially.whendhere is no physical evidence (most cases), the jury should hear the - , 
admissions and confessions in the defendant's own words, rather than the agents." (Exhibit 
4). 

I note, as well, that we do not seem to be the only District challenged by the FBI's 
poIicy, and attach a news article reflecting an acquittal of an investment banker in a 
Philadelphia trial. The jurors there are reported to have said the acquittal was based, in part, 
on the FBI's failure to tape the defendant's statement. (Exhibit 5). 



Finally, I ask that you consider one other aspect of the FBI policy that has created the 
appearance of a disparate system of justice in our statc. Police agencies in the State of 
Arizona, from the smallest town to the largest city tape confessions. Thus, a murder or rapt: 
committed in Phoenix, and investigated by the Phoenix Policc Department will include a 
video taped confession where the defendant has made a statement. On the other hand, a case 
invoIving a confessed murderer orrapist on Navajo, the nation's largest resewation, will only 
have a summarized report written by an FBI agent. This juxtaposition of policies can icad 
to the conclusion that both Native American defendants and victims are denied a quality of 
justice that those off o i  tht reservation routinely receive. 

I am grateful to you for your commitment to move on this issue expeditiously. For, 
as long as the current policy remains on place, we risk additional acquittals, or greatly 
reduced sentences. 

Thank you again for your consideration of this request. Should you have any questions 
regarding this matter, please do not hesitate to contact me. 

Sincerely yours, 

PAUL K. CHARLTON 
United States Attorney 
District of Arizona 

cc: 
Bill Mercer 
Principle Associate Deputy Attorney General 
Office of the Deputy Attorney General 

Michael Elston 
Chief of Staff to the Deputy Attorney General 
Office of the Attorney General 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Tuesday, June 06,2006 8:26 AM 
Mercer, Bill (ODAG) 
Re: Did our memo to the WG on recording statements of targetslwitnesses go out this weeK? 

Memo is out on witness recording. Responses due beginning of next week. Fbi says they 
already responded to you a couple of weeks ago and will retransmit same memo. 

Alice told me last night she'll have reorg chart at today's odag-crim div mtng 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
To: Tenpas, Ronald J (ODAG) 
Sent: Tue Jun 06 05:35:00 2006 
Subject: Re: Did our memo to the WG on recording statements of targets/witnesses go out 
this weeK? 

What's the stayis of this and Crim Div reorg? 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
To: Tenpas, Ronald J (ODAG) 
Sent: Wed May 31 23:09:09 2006 
Subject: Did our memo to the WG on recording statements of targets/witnesses go out this 
weeK? 

.......................... 
Sent from my BlackBerry Wireless Handheld 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Tuesday, June 06,2006 9 0 5  AM 
Mercer, Bill (ODAG) 
Fw: Taping Confessions 

? 
.......................... 
Sent from my BlackBerry Wireless Handheid 

----- Original Message----- 
From: Valerie.Caproni@ic.fbi(gov 
To: Tenpas, Ronald J (ODAG) 
CC: Elaine.Larnrnert@ic.fbi.gov 
Sent: Fri Jun 02 17:55:58 2006 
Subject: RE: Taping Confessions 

We had sent a memo to Bill Mercer a few weeks ago respondlna LO the 
letter from the District of Arizona. We will dust lt off and sure 
it fully responds to,his proposal and then sen5 it to you. 

----- Original Message----- 
From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Tenpas~usdoj.u~~~~~ 
Sent: Friday, June 02, 2006 4:00 PM 
To: Caproni, Valerie E. 
Subject: FW: Taping Confessions 

Val : 

Looks like we had the wrong e-mail address the firs: time. This bounced 
back to me. Trying again. 

Ron 

From : Tenpas, Ronald J (ODAG) 
Sent: Friday, ~ u n e  02, 2006 2:55 PM 
To : Group Listing; Caproni, Valerie; Charlton, Paul ( U s i ~ k L ) ;  5a rp ,  
Mike (EMS) ; Favreau, Kevin; Finan, Robert (USKS) ; Hahn, Paul (USASO) ; 
Harrigan, Thomas M. ; Hertling, Richard; Howard, Joshua (USAPICK) ; 
Jaworski, Thomas J.; Kenrick, Brian C. ; O'Keefe, Kevin C. ; Rowan, 
Patrick (ODAG) ; Rowley, Raymond G.; Rybicki, James E; Sutton, Johnny E 
(USATXW) ; Wainstein, Kenneth (USADC) ; Wulf, David 1 4 .  
Subject: Taping Confessions 

Colleagues: 

I have taken over shepherding this issue in ODAG, aiong with Senior 
Counsel Mythili Raman, in the wake of the combined departures of Bob 
Trono and Jim Rybicki. Attached you will find a proposal from the 
District of Arizona submitted to the Deputy Attcrney Genezdl, seeking 
permission to operate a pilot program in :he Dlscr~c: of Arizona in 
which taping of interviews of investigatory targets wsuld become the 
presumptive norm, although with exception5 for cer:ain circumstances. 
Please provide any comments you have regarding this proposal to me by 
close of business, Tuesday, June 13. If there are comments, I would 
appreciate it if component agencies could provide a single consolidated 
response per agency/component -- i.e. one for FBI, one for AT:, etc. 

Ron 



Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



Tenpas, Ronald J (ODAG) 

From: Harrigan, Thomas M. 
Sent: Tuesday, June 13,2006 9:22 AM 
To: Tenpas, Ronald J (ODAG) 
Cc: Cirninelli, Michael L.; Landrum, Timothy J; Wing, Timothy D 
Subject: Taping ConfessionslDEA's response 

Attachments: tmp.htm; OE Mernol .doc 

tmp.htm (691 B) OE Memol.doc (62 I 

KB) 
Ron : 

Please f ind  a t tached DEA's response. I f  you have any addlt lona!  q u e s r i ~ n c ,  
p lease  do not h e s i t a t e  t o  c a l l .  Thank you. 



U. S. Department of Justice 
Drug Enforcement Adniinistrntio~i 

MEMORANDUM 
I 

TO: Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 

FROM: Thomas Hamgan 
Chief of Enforcement Operations 

SUBJECT: Proposal by United States Attorney's Office. District of Arizona. for Mandatory 
Recording of Interviews 

Thank you for the opportunity to comment on behalf of the Drug Enforcement Administration 
(DEA) on the proposal by the United States Attorney's Office (USAO), District of Arizona, to issue 
a District policy requiring Federal law enforcement agencies to record defendant intervie\vs, entitled 
"The Recording Policy." While we understand and appreciate the USA07s,concerns in this area we 
do not believe the proposed policy is necessary or practical. 

First, there is no history or pattern of DEA defendant statements being suppressed, or DEA 
defendants be acquitted in the District of Arizona as a result of DEA's current policy which permits 
but does not require recording of defendant inteniews. Thus, speaking for DE.4, we do not believe 
the proposed policy is necessary. 

Second, the proposed policy is overbroad by requiring recording of statements by "investigative 
targets." "Investigative targets" are defined in the policy as individuals for whom a law 
enforcement officer has "reasonable suspicion" has comniittcd a crime. By its own terms, the policy 
is not limited to custodial interrogations. but to an!. inten.ie\v of a subject ~vhen there is reasonable 
suspicion of a crime. Reasonable suspicion is the standard tor investigative or "Tern." stops, so the 
policy as currently drafted would require recording of intewiews in non-custodial investigative 
detention situations on the street. This requirement n.ould be impractical if not impossible in the 
myriad of situations encountered by DE.4 Special .-lgents and Task Force Officers, especially in 
performing interdiction activities. 

Third, although the policy contains an exception for cases "[\v]here a taped statement cannot be 
reasonably obtained", there are no criteria or guidance provided on what is "reasonable." Rather, 
the decision is made on a case-by-case basis after the fact by individual AUSAs and their 
supervisors. It is inevitable that different AUSAs will interpret and apply the reasonableness 



requirement differently. This lack of a uniforni standard \ \ . i l l  make i t  difficult if'not impossible for 
Agents to comply with the policy. Also, this is likely to lead to disputes bet\i.t.cn the CIS:10 and law 
enforcement agencies, and may also result in attcr-npts to ".41iS.4-shop" in an ctf'ort to direct a given 
case to AUSAs or supervisors deemed more lenient in applying the esccption to the recording 
requirement. 

Fourth, the policy requires recordings of the statements gi1.t.n b). invcstl~ati\.c taryets for all 
"[c]ases submitted to the United States Attornq. '~ Office for thc brstricr of . - ~ ~ I L u I I ; ~  for prosecution 
. . .." Thus, the policy suggests that the US.40 ~vould not rtccept for prosecutiotl an!. case in \\.hich 
the required recording(s) were not made. We do not believe i t  is proper for tht. USA0 to reject a 
meritorious prosecution-especially one in\.ol\.ing a.serious or violent Fcdenl crime-because 
recordings of investigative targets have not been made. Rather, the USAO should consider all the 
facts and circumstances in the case, and the available admissible evidence, in dcciding \vhether to 
accept a case for Federal prosecution. 

Fifth, DEA does many multi-district investigations. Adoption of this policy by the District of 
Arizona would inake it very difficult to prosecute cases in the District of Arizona in \vhich 
investigative activity has been by DEA divisions in other districts. Conversely, there would also be 
an adverse impact on multi-district cases prosecuted in other districts if defendant intcmiews are 
recorded in Arizona but not elsewhere. 

Sixth, although this policy should not confer any rights, privileges, or benefits on any criminal 
defendant seeking to suppress his or her statement to law enforcement, see United States v. Caceres, 
440 U.S. 741 (1979), it is likely that defendants will raise alleged violations of the USAO policy in 
seeking to suppress statements in pre-trial hearings, or in seeking acquittal at trial. At a minimum, 
this risks introducing the policy requirements into criminal trials. 

Seventh, the existence of this policy presents civil liability concerns. As an initial matter, the 
failure to follow the policy, even if reasonable, will be admissible in civil litigation and will inject 
an issue that would not otherwise be present. This is exacerbated by the lack of any guidelines in 
the policy as to when exceptions to the recording requirement are reasonable, which is likely to lead 
to issues in civil cases over whether the failure to record an intcrvie\v in a given case was 
"reasonable" under the USAO policy. More importantly, ho\vever, the existence of this policy may 
preclude the United States fiom benefiting from the discretionary function exception in cases 
brought pursuant to the Federal Ton Claims Act. At a minimum, however. in all civil cases, alleged 
violations of the USAO policy would be admissible against the lln~ted States and federal employees 
in civil cases. 

In sum, rather than issuing the proposed policy. \ve believe that the USAO should continue to 
work cooperatively with management of the various Federal law enforcement agencies to address 
the issue of recording interviews. Please feel free to contact mc if you wish additional input on this 
issue. 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Roque, Steve (USMS) 
Tuesday, June 13,2006 12:54 PM 
Tenpas, Ronald J (ODAG) 
Finan, Robert (USMS); Auerbach. Gerald (USMS) 
FW: Taping Confessions 

Mr. Tempas, 

The following is the United Staces !4arshilc Se:..-~cr's rrsp:-s.? 
to the U.S. Attorney's pilot project for tapir:; < o i ~ f ~ ~ s l ~ r ~ ~ :  

, 
The United States Marshals Service (USf.!S) doe5 fir.: req'~:rc-. 

mandatory taping of cell statements or "confessions" Laken by irs 
federal law enforcement agents. The USNS d3es not n:rmil!~~ soli?~: 
confessions to accomplish its investigative nlssion of rracklng 2n. i  
capturing fugitives. Interviews and questlcning cf soxrces a:~d 
witnesses are the principal investigative techniques of the USt-13, rather 
than interrogation seeking confessions. Escause tk.e USXS zonducts mcs: 
investigations in the field, rather than in a ccntrolled static, 
environment, recording devices are generally l~praccical ~nvescigatlce 
tools in accomplishing the USMS mission. Occasionally, an indi-;idual 
in USMS custody may confess to some other crime, but that confession is 
usually spontaneous, and not in response ts any question by a USMS 
officer. Since the confessions made to USMS personnel are usually made 
spontaneously in vehicles and other remote locations, recording devices 
are not available. 

Please contact me if you have any questions or reqnire 
additional information. Thank you. 

Steve Roque 
United States Marshals Service 
Office of General Counsel 
(202) 307-9046 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
Sent: Friday, June 02, 2006 2:55 PM 
To: Caproni, Valerie; Favreau, Kevin; Hertling, Richard; Rowan, Patrick 
(ODAG) ; Rybicki, James E; Wulf, David I.!. ; Wainste~r., i<ennech (USADZ) ; 
Sutton, Johnny K. (USATXW); Rowley, Raymond G.; O'Keefe, Kevln C.; 
Kenrick, Brian C.; Jaworski, Thomas J.; Howard, Josh~a ILISAtI:W); 
Thomas.M.Harrigan@usdoj.gov; Hahn, Paul (USAEO); Flnan, Robert (USMS); 
Earp, Mike (USMS); Charlton, Paul (USAA3; - G r o u p . L ~ s t l n ~ G u s d o ~ . g o v  
Subject: Taping Confessions 

Colleagues: 

I have taken over shepherding this issue in CDAG, along w::k, Senior 
Counsel Mythili Raman, in the wake of the combined departsres of Bob 
Trono and Jim Rybicki. Attached you will flnd a pr~posal from the 
District of Arizona submitted to the Deputy Attorney General, seeking 
permission to operate a pilot program in t h e  Cis:rlc: cf .:ri=ona in 
which taping of interviews of investigatory targera w3uld become the 
presumptive norm, although with exceptions for certain circumstances. 
Please provide any comments you have regarding this proposal to me by 
close of business, Tuesday, June 13. If there are comments, I would 
appreciate it if component agencies could provide a single consolidated 
response per  agencyfcomponent -- i.e. one for FaI ,  one for ATF, etc. 



R o n a l d  J .  T e n p a s  
A s s o c i a t e  D e p u t y  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  of J u s t i c e  
9 5 0  P e n n s y l v a n i a  Avenue ,  N.W. 
Room 4 2 1 6  
W a s h i n g t o n ,  D .C .  2 0 5 3 0  
( 2 0 2 )  5 1 4 - 3 2 8 6  / ( 2 0 2 )  305-4!43 ( f a x )  



,Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Roque, Steve (USMS) 
Tuesday, June 13,2006 2:05 PM 
Tenpas, Ronald J (ODAG) 
Taping Confessions - correction 

Attachments: tmp.htm 

trnp.htrn ( 2  KB) 
, 

Mr. Tenpas, 

My earlier e-mail contained a typo in the respozsr. Here is t h e  
correct response: 

The United States Marshals Service (USMS) dons not requlre 
mandatory taping of all statements or "confessions" taken by its federal 
law enforcement agents. The USMS does not normally solicit confessions 
to accomplish its investigative mission of tracking and capturing 
fugitives. Interviews and questioning of sources and witnesses are the 
principal investigative techniques of the USMS, rather than 
interrogation seeking confessions. Because the USMS conducts most 
investigations in the field, rather than in a controlled static, 
environment, recording devices are generally impractical inues:igative 
tools in accomplishing the USMS mission. Occasionally, an individual 
in USMS custody may confess to some other crime, but that confession is 
usually spontaneous, and not in response to any question by a USMS 
officer. Since the confessions made to USMS personnel are usually made 
spontaneously in vehicles and other remote locations, recording devices 
are not available. 

Sorry for the confusion. 

Steve Roque 
United States Marshals Service 
Office of General Counsel 
(202) 307-9046 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Murphy, Rich (USAIAN) 
Tuesday, June 13,2006 6:22 PM 
Tenpas, Ronald J (ODAG) 
Hahn, Paul (USAEO) 
RE: Taping Confessions 

Attachments: tmp.htm 

Won -- 
Paul forwarded your e-mail to me and 1 r1:cula:ed 1: tc the S:lm:nal 

Chiefs Working Group for response. 
The Criminal Chiefs that replied (abcut 6 ,  wert unan:moas!y i n  fa:':: 

of Arizona's proposal. 
Our group has met with the FBI within :he Fast year cn this issue. 

I think it is safe to say that there is strong sentiment wlthln the 
group, and among criminal chiefs nationally, that there should much 
wider, if not regular, use of recording equlpmenr to document 
confessions and certain witness interviews. 

I received no specific substantive corrmects tc the Arizcna proposal. 

Best regards --- 
Rich Murphy 

from: Hahn, Paul (WSAEO) 
Sent: Friday, June 02, 2006 1:59 PM 
To: Murphy, Rich (USAIAN) 
Subject: FW: Taping Confessions 

FYI. Comment3 are due by COB, Tuesday June Iy. Please send any 
comments by Monday, June 12, as Ron wants coo:dlna=ed resp~ns4s. Have a 
great weekend. 

Paul 

from: Tenpaa, Ronald J (ODAG) 
Sent: Friday, June 02, 2006 2:55  PM 
To: Caproni, Valerie; Favreau, Kevin; Hertllng, Prc r , a rd ;  Rowan, Patrick 
(ODAG) ; Rybicki, James E; Wulf, David M. ; Wa~nctelr., Kenneth (USADC) ; 
Sutton, Johnny K. (USATXW) ; Wowlay, Raymond G.; C'Keefc, Kevin C. ; 
Kenrick, Brian C.; Jaworski, Thomas J. ; Houarci, ;cs!iua (USA!iCW) ; 
Harrigan, Thomas M.; Hahn, Paul (WSAEO); F:na-, bc~ert (USMS); Earp, 
Mike (USMS) ; Charlton, Paul (USAAZ) ; - Grour Llst ln? 
Subject: Taping Confessions 

Colleagues: 

I have taken over shepherding this issue in ODAG, along w i t h  Senior 
Counsel Mythili Raman, in the wake of the combined departures of Bob 



Trono and Jim Rybicki. Attached you wili find a prcpssal frcir .  t h e  
District of Arizona submitted to the Deputy Attorn?;, General, seeking 
permission to operate a pilot program ir. the Distrlzt cf k r i z s n a  ir. 
which taping of interviews of investigatcry t z r ? + t s  ws!:lS beccrne the 
presumptive norm, although with excepricns f a -  serrair. cir:czc:a~z?s. 
Please provide any comments you have r??ir5:nn c!.:? ; r :~:s . ; i  r: F,+ : .,' 

, . close of business, Tuesday, June 13. If thecc sr: :;TLTIT:-,:>, 1 K?~L-::  
. - :, = r .< appreciate it if component agencies coc!i p:.?.:: i 5 s:r.;:-r. -:. .*,.- , . . . - - I  - - -  L... ' -- - 

-r,:: + y  ;-,:?, -.: -. . response per agency/component -- i.e. on? iz.: : = - ,  ,. 

Ron 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N .W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Wednesday, June 14,2006 651 PM 
Mercer, Bill (ODAG) 
RE: Taping Confessions 

Fbi sent something over in hard copy. Marshals slsc. I rf~in;: :::a:'s 1: i:t t h ~ s  p~inc b ~ ~ r  
need to double-check my e-mails. 

Ron 

----- Original Message----- 
From: Mercer, Bill (ODAG) ' 
Sent: Wednesday, June 14, 2006 6:36 PE.1 
To: Tenpas, ~onald J (ODAG) 
Subject: Re: Taping Confessions 

Still haven't seen it. 

Has the deadline for comments passed? If so, K ~ G  hay:e we heard fzcn? 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
Sent: Tue Jun 06 09:05:02 2006 
Subject: Fw: Taping Confessions 

? 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Valerie.Caproni@ic.fbi.gov 
To: Tenpas, Ronald J (ODAG) 
CC: Elaine.Larnrnert@ic.fbi.gov 
Sent: Fri Jun 02 17:55:58 2006 
Subject: RE: Taping Confessions 

We had sent a memo to Bill Mercer a few weeks ago responding to the 
letter from the District of Arizona. We will dusc :t off and make sure 
it fully responds to his proposal and then semi l i  tc yo;. 

----- Original Message----- 
- .  From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Ten~~s~f~s~t].g~~:j 

Sent: Friday, June 02, 2006 4:00 PM 
To: Caproni, Valerie E. 
Subject: FW: Taping Confessions 

Val : 

Looks like we had the wrong e-mail address :he firs: trrne. This bounced 
back to me. Trying again. 

Ron 

From: Tenpas, Ronald J (ODAG) 
Sent: Friday, June 02, 2006 2:55 PM 



To: Group Listing; Caproni, Valerle; Charlcon, P a u l  ( L I S . Y . C ) ;  Lar:, 
Mike (USMS) ; Favreau, Kevin; Finan, Robert (US!.!S) ; tiahn, P a u l  (iJS.AEO) ; 
Harrigan, Thomas M. ; Hertling, Richard; Howard, Joshua (USANCW) ; 
Jaworski, Thomas J.; Kenrick, Brian C. ; O'Kesfe, E s v l ? .  C.; Rowan, 
Patrick (ODAG); Rowley, Raymond G.; Ryblckl, James 5; Sucizon, Johnny E. 
(USATXW) ; Wainstein, Kenneth (USADC) ; Wulf, i)3:'1z 5 : .  
Subject: Taping Confessions 

Colleagues: 

I have taken over shepherding this issue in GDAG,  alonq ~ l c h  S e n l i r  
Counsel Mythili Raman, in the wake of tk.e csnblned dopartur?s of Bob 
Trono and Jim Rybicki. Attached you will flnd a prepcssl fror the 
District of Arizona submitted to the Depucy .?.tcorne;. C r n ? r = i ,  seeking 
permission to operate a pilot program in :he L i s t r i z t  oi Arlzcna in 
which taping of interviews of investigator). targets would becone the 
presumptive norm, although wfth exceptions fcr certain c~rcumstances. 
Please provide any comments you have regarding this propcsal to me by 
close of business, Tuesday, June 13. If there are comments, 1 would 
appreciate it if component agencies could provide a single consolidated 
response per agency/component -- i.e. one for FBI, one for ATF, etc. 

Ron 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



From: 
Sent: 
To: 
Subject: 

Mercer, Bill (ODAG) 
Wednesday, June 14,2006 6:36 PM 
Tenpas, Ronald J (ODAG) 
Re: Taping Confessions 

Still haven't seen it. 

Has the deadline for comments passed? If s:, ys:f~> h a v e  we h53r5 frsrr$: 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
Sent: Tue Jun 06 09:05:02 2006 
Subject: Fw: Taping Confessions 

? 
.......................... 
Sent from my ~lack~e'rr~ Wireless Handheld 

----- Original Message----- 
From: Valerie.Caproni@ic.fbi.gov 
To: Tenpas, Ronald J (ODAG) 
CC: Elaine.Lamrnert@ic.fbi.gov 
Sent: Fri Jun 02 17:55:58 2006 
Subject: RE: Taping Confessions 

We had sent a memo to Bill Mercer a few weeks ago responding to the 
letter from the District of Arizona. We will dust it off and make sure 
it fully responds to his proposal and then send it to you. 

----- Original Message----- 
From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Tenpas@usdoj.gov] 
Sent: Friday, June 02, 2006 4:00 PM 
To: Caproni, Valerie E. 
Subject: FW: Taping Confessions 

Val : 

Looks like we had the wrong e-mail address the first time. This bounced 
back to me. Trying again. 

Ron 

From : Tenpas, Ronald J (ODAG) 
Sent: Friday, June 02, 2006 2:55 PM 
To: Group Listing; Caproni, Valerie; Charlton, Paul (UShAZ); Earp, 
Mike (EMS) ; Fav~eau, Kevin; Finan, Robert (USMS) ; Hahn, Paul (USAEO) ; 
Harrigan, Thomas M.; Hertling, Richard; Howard, Joshua (USANCW); 
Jaworski, Thomas J.; Kenrick, Brian C.; O'Keefe, Ke-n C.; Rowan, 
Patrick (ODAG); Rowley, Raymond G.; Rybicki, James E; Sutton, Johnny K .  
(USATXW); Wainstein, Kenneth (USADC); Wulf, David M. 
Subject : Taping Confessions 

Colleagues: 

I have taken over shepherding this issue in ODAG, along with Senior 



. . Counsel Mythili Raman, in the wake cf the ;-:_:mL::~e.z - - ; ~ ; . ~ : : . J c + s  - -.-- - '-; .--,A 

Trono and Jim Rybicki. Attached you will flni t - .  - - - - , - -  L -.--~:sl 5 1 x 1  t t ~ e  
District of Arizona submitted to the Beput:. .:.:t.~rn~;' G e r l = r . 2 1 ,  s ~ o k i n . , :  
permission to operate a pilot program ir. :he : :s:ri.:r zf .L.rl=>n? in 

. , which taping of interviews of investigator;: t:rs.::c x;.::d uezarnr :he 
presumptive norm, although with excep: ior,:: f - :- -..-:-' : :r-. 2 :  :- :-:::.~:ir::+.: . 

- - Please provide any comments you have r e ~ i t  3 :  !-.; -!.: 5 ;::I :'-:- - -. >.: 
. . close of business, Tuesday, June 13. If t.':::... 2: .. : r x e r . - r ,  : . .<:::-z 

. . appreciate it if component agencies zoulci F :':':: .:e :: 5 ~:~:le - - - , < - . . -  .. . . . - - - . .: .: :. .: : 
-.. - - .  - -- response per agency/component -- i . e .  one f -  r :: - ,  - .,?- ::: .-..: , ~ I T : .  

Ron 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Tenpas, Ronald J (ODAG) 
Thursday, June 15,2006 9:24 AM 
Mercer, Bill (ODAG) 
Raman, Mythili (ODAG) 
RE: Tapiqg Confessions 

- -  - - b : 2 z 5 ? ; 2 J :  - -  . ., .  v , -  - Deadline has passed -- all components - -  . - - ,  r P 7  - - . . ,  "' . . . - ,  - - -  . 1... . - ,  -hi-zfs h a v e  - .- i:..:,.hlQ t h : S  1 5  , u , - 3 T j I,.:. I :- 5 .: : t. ;; . : : . . weighed in. Mythili is summarizing respenssz f o r  ..-,!,- 
an expedite to try and close out befcre yccr. : :pir , r-5. . ---  -.A. . 

Ron I 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
Sent: Wednesday, June 14, 2006 6 : 3 6  PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Re: Taping Confessions 

Still haven't seen it. 

Has the deadline for comments passed? If ss, wno have  we heard frsr,? -------------------------- 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
Sent: Tue Jun 06 09:05:02 2006 
Subject: Fw: Taping Confessions 

? -------------------------- 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Valerie.Caproni@ic.fbi.gov 
To: Tenpas, Ronald J (ODAG) 
CC: Elaine.Lamrnert@ic.fbi.gov 
Sent: Fri Jun 02 17:55:58 2006 
Subject: RE: Taping Confessions 

We had sent a memo to Bill Mercer a few weeks a9c r-zpcr:d:n.! r . c  tnc-  
letter from the District of Arizona. We w: 1: 3 c s :  1: : f s:,d 7.3ke sare 
it fully responds to his proposal and then send i t  tc y s u .  

----- Original Message----- 
From: Ronald.Tenpas@usdoj.gov [ m a i l t o : R c n a ! d . T ~ ~ p ~ s C u s ~ ~ j . ~ c ~ ~ : ;  
Sent: Friday, June 02, 2006 4:00 PM 
To: Caproni, Valerie E. 
Subject: FW: Taping Confessions 

Val : 

Looks like we had the wrong e-mail address the first time. This bounced 
back to me. Trying again. 

Ron 



From : Tenpas, Ronald J (ODAG) 
Sent: Friday, June 02, 2006 2:55 PM 
To : Group Listing; Caproni, Valerie; Ci?arltr,r., Fa?ll (CISiAZ); Zarp, 
Mike (USMS) ; Favreau, Kevin; Finan, Rsbsrr ('c'CE:3) ; Eahr , ,  F a x l  (L'S.iE3) ; 

. - .  , -  c . , . . .  , ;-. ,- - : . -. , Harrigan, Thomas M. ; Hertling, Richari; U - . . . 3 . - , ,  . . .  -. .- - .. - - .:,.;: >.-.. .. ;. 1 ; 
- _ _ . . - .  . L - . . -  Jaworski, Thomas J. ; Kenrick, Brian L'.  ; ; ' :a: :, 1:. . - . .  :. , . . .%.::;, 

Patrick (ODAG) ; Rowley, Raymond G. ; F.ybici;:, -7a~i.r E; L;u:r-:.., Jc'- .- . . . s. ..... . . . . 
(USATXW) ; Wainstein, Kenneth (USADC) ; % ~ l  i, LA-:: r i  :.:. 
Subject : Taping Confessions 

Colleagues: 

I have taken over shepherding this issu? ~ r :  3KP.:, ;:.: z : . :  :;.:I:: 5-::,lr r 
Counsel Mythili Raman, in the wake of the cz r . k i ne2  d?p;r:ur+:- r :  Lc: 
Trono and Jim Rybicki. Attached you w i : l  f i n 5  prcecss! Lr:,r ths.  
District of Arizona submitted to the D?pu-,y At:+--.+.. , , . I -  : Gs.nu:-a:, S F - S ~ L I I C :  

permission to operate a pilot program in t h e  2istrl:: cf Ar:=~ns i L  
which taping of interviews of investigatcr;. tsr3ets w o ~ l 5  b2rocc the 
presumptive norm, although with exceptions f:: zertalr, clr:uzs:anecs. 
Please provide any comments you have reoariiK'? :>.is ~ro>tsi: . . tc me by . .,. . close of business, Tuesday, June 13. I f  tr.ere a r i  corrnents, nudid 
appreciate it if component agencies could provlde a slngle consollaated 
response per agency/component -- i . e .  one f o r  F S l ,  sne for AT?, etc. 

Ron 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Mercer, Bill (ODAG) 
Thursday. June 15,2006 9:33 AM 
Tenpas, Ronald J (ODAG) 
Raman, Mythili (ODAG) 
Re: Taping Confessions 

Many thanks. 
.......................... 
Sent from my BlackBerry Wireless Handheid 

----- Original Message----- ' 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
CC: Raman, Mythili (ODAG) 
Sent: Thu Jun 15 09:23:48 2006 
Subject: RE: Taping Confessions 

Deadline has passed -- all components -- FBI, DEA, ATF, I!arshals --  plus Crim Chlefs have 
weighed in. Mythili is summarizing responses for your and DAG review. She knows this is 
an expedite to try and close out before your departure. 

Ron 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
Sent: Wednesday, June 14, 2006 6:36 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Re: Taping Confessions 

Still haven't seen it. 

Has the deadline for comments passed? If so, who have we heard from? -------------------------- 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Mercer, Bill (ODAG) 
Sent: Tue Jun 06 09:05:02 2006 
Subject: Fw: Taping Confessions 

Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Valerie.Caproni@ic.fbi.gov 
To: Tenpas, Ronald J (ODAG) 
CC: Elaine.Larnmert@ic.fbi.gov 
Sent: Fri Jun 02 17:55:58 2006 
Subject: RE: Taping Confessions 

We had sent a memo to Bill Mercer a few weeks ago responding to the 
letter from the District of Arizona. We will dust it off and make sure 
it fully responds to his proposal and then send it to you. 

----- Original Message----- 



From: Rona ld .Tenpas@usdo j .gov  [ m a i l t c : R o n a ? d . T ~ r , ' j a ~ ~ u s c i ; . ~ . g o ~ . - :  
S e n t :  F r i d a y ,  J u n e  02,  2006 4 :00  PM 
To: C a p r o n i ,  V a l e r i e  E .  
S u b j e c t :  FW: Tap ing  C o n f e s s i o n s  

Val : 

Looks l i k e  we had  t h e  wrong e -ma i l  a d d r e s s  t h e  f l r s r  ::me. T F . i s  b z u n z e 2  
b a c k  t o  m e .  T r y i n g  a g a i n .  

Ron 

From : Tenpas ,  Ronald  J (ODAG) 
S e n t :  F r i d a y ,  ~ ; n e  02,  2006 2 :55  PPl 
To: Group L i s t i n g ;  C a p r o n i ,  V a l e r i e ;  Z n a r l t o n ,  Poul (L1S;l.;.t); ZarF ,  
Mike ( ~ S M S )  ; Favreau ,  Kevin;   inan an, Rober t  (r_lS)lS 1 ; Hann, P a u l  (YS.AC,O) ; 
H a r r i g a n ,  Thomas M . ;  H e r t l i n g ,  R icha rd ;  Howard, J c s h u a  (USANCW); 
J a w o r s k i ,  Thomas J . ;  K e n r i c k ,  B r i a n  C . ;  O 'Keefe ,  I i ~ - . - l r ;  C . ;  Powan, 
P a t r i c k  ( O D A G ) ;  Rowley, Raymond G . ;  R y b l c k l ,  James E ;  S u t t c r ~ ,  Johnny Y. 
(USATXW) ; W a i n s t e i n ,  Kenneth (USADC) ; Wulf,  D a - ~ l d  M .  
S u b j e c t :  Tap ing  C o n f e s s i o n s  

C o l l e a g u e s :  

I have  t a k e n  o v e r  s h e p h e r d i n g  t h i s  i s s u e  I n  ODAG, a l o n g  w l t h  S e n l o r  
Counse l  M y t h i l i  Raman, i n  t h e  wake of  t h e  combined d e p a r t u r e s  of  Bob 
Trono and J i m  R y b i c k i .  A t t a c h e d  you w i l l  f i n d  a  p r o p o s a l  from t h e  
Distr ic t  o f  Ar i zona  s u b m i t t e d  t o  t h e  Deputy A t t o r n e y  G e n e r a l ,  s e e k i n g  
p e r m i s s i o n  t o  o p e r a t e  a  p i l o t  program i n  t h e  D i s t r i c t  o f  Ar i zona  I n  
which t a p i n g  o f  i n t e r v i e w s  o f  i n v e s t i g a t o r y  t a r g e t s  would become t h e  
p r e s u m p t i v e  norm, a l t h o u g h  w i t h  e x c e p t i o n s  f o r  c e r t a i n  c i r c u m s t a n c e s .  
P l e a s e  p r o v i d e  any  comments you have r e g a r d i n g  t h i s  p r o p o s a l  t o  me by 
c l o s e  o f  b u s i n e s s ,  Tuesday,  J u n e  13 .  I f  t h e r e  a r e  comments, I would 
a p p r e c i a t e  i t  i f  component a g e n c i e s  c o u l d  p r o v l d e  a  s i n g l e  consolidated 
r e s p o n s e  p e r  agency/component  -- i . e .  one f o r  FBI, one  f o r  ATF, e t c .  

Ron 

Ronald  J .  Tenpas 
A s s o c i a t e  Deputy A t t o r n e y  G e n e r a l  
Department  o f  J u s t i c e  
950 Pennsy lvan ia  Avenue, N.W.  
Room 4216 
Washington,  D.C. 20530 
(202)  514-3286 / (202)  305-4343 ( f a x )  



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Raman, Mythili (ODAG) 
Thursday, June 15,2006 10: 15 AM 
Tenpas, Ronald J (ODAG) 
RE: Taping Confessions 

When is Bill's departure? 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
Sent: Thursday, June 15, 2006 9:24 AX 
To: Mercer, Bill (ODAG) 
Cc: Raman, Mythili (ODAG) 

C 

Subject: RE: Taping Confessions 

--- .-- Deadline has passed -- all components - -  '31, L.L.-., n;:, " j c ~ ) - i ' ~  ...--.-. I - r  --  p i . ~ ~  Zrlrr; Chiefs have 
weighed in. Mythili is summarizing responses r z :  yc..;:- ani 2.;; re:.lew. S I I ~  knows this is 
an expedite to try and close out before ? b u r  32pa~:u:r. 

Ron 

----- Original Message----- 
From: Mercer, Bill (ODAG) 
Sent: Wednesday, June 14, 2006 6:36 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Re: Taping Confessions 

Still haven't seen it. 

Has the deadline for comments passed? If so, wh? have we heard from? 
.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
TO: Mercer, Bill (ODAG) 
Sent: Tue Jun 06 09:05:02 2006 
Subject: Fw: Taping Confessions 

? .......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Valerie.Caproni@ic.fbi.gov 
To: Tenpas, Ronald J (ODAG) 
CC: Elaine.Larnmert@ic.fbi.gov 
Sent: Fri Jun 02 17:55:58 2006 
Subject: RE: Taping Confessions 

We had sent a memo to Bill Mercer a few w?eks a7, respcndinq c c  the 
letter from the District of Arizona. We will duct :' cff and makc sure 
it fully responds to his proposal and thefi send 1: t: yax. 

----- Original Message----- 
From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Tenpas@1:~~i~~.g0~~] 
Sent: Friday, June 02, 2006 4:00 PM 
To: Caproni, Valerie E. 
Subject: FW: Taping Confessions 



Looks like we had the wrong e-mail address :f!+ :; - - - - -  -:- - -- . . , -  . -,L. m h  .A,- -  - c kc-.--.-  > - . . - - - a  -; 

back to me. Trying again. 

Ron 

- 
From : Tenpas, Ronald J (ODAG) 
Sent: Friday, June 02, 2006 2:55 PM 
To: Group Listing; Caproni, Valerie: Chsr- i:r,r., Fa:.: \i'S.:..L.Z ; x2:: , . . Mike (USMS) ; Favreau, Kevin; Finan, P,obert i US!.:: I ; . . - . . . . ,  b.;k- Z ... L , ,  A -  , r ~ . : : ~ . .  L - . . - - : ,  , . 

, - .  Harrigan, Thomas M. ; Hertling, Richard; Fi2 ; . : ix ,  . I.i. - - ..- . : (:':-;..:: 3; I ; 
Jaworski, Thomas J.; Kenrick, Brian C.; , r , ' L . ~ ~ i -  . . . -  - - T ,  - '  : -2.::;. .:. ; ?.:Xi:., 

, . Patrick (ODAG) ; Rowley, Raymopd G.; Ryb~skl, jam-s f; f:::;r,, ~c.ii:~;i>. :. 

(USATXW) ; Wainstein, Kenneth (USADC) ; Wu! f , >a.:i.2 1.: . 
Subject : Taping Confessions 

Colleagues: 

I have taken over shepherding this issue ir! S G A G ,  alonz wit5 S + r j l c r  
Counsel Mythili Raman, in the wake of the c~nbined d ~ p a r t u r e e  zf E2k 
Trono and Jim Rybicki. Attached you will find a proposal from the 
~istrict of Arizona submitted to the Deputy Aztsrne). Senera l , seeLir.~ 
permission to operate a pilot program in the Dlstrlct o [  Arlzoni in 
which taping of interviews of investigatory targets xoclc becone :he 
presumptive norm, although with exceptions for ceztair. circunstances. 
Please provide any comments you have regarding this pra~csal :o me by 
close of business, Tuesday, June 13. If there are comTents, I would 
appreciate it if component agencies could proclde a single cz~sslidated 
response per agency/component -- i-e. one for FBI, one for ATF, ecc. 

Ron 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Charlton, Paul (USAAZ) 
Thursday, June 15,2006 1 :42 PM 
Tenpas, Ronald J (ODAG) 
RE: Taping Confessions 

Attachments: tmp.htm 

tmp.htm (3 KB) 

Ron - Any responles to dace: .:..re i;? :i+.r=i :: :A;:+. :he ;!+st s t e p  here: 
Paul 

From: Tenpas, Ronald J (ODAG) 
Sent: Friday, June 02, 2006 11:55 AM 
To: Caproni, Valerie; Favreau, Kevin; Hertllng, Xlchard; Rowan, Fatrlc~ 
(ODAG) ; Rybicki, James E; Wulf, David bl .  ; Wainstelr,, i:er.nech ( L ' S A C Z )  ; 
Sutton, Johnny K. (USATXW); Rowley, Raymond G.; O'Keefe, Kevln C.; 
Kenrick, Brian C.; Jaworski, Thomas J.; Howard, .Joshua (USA'JCW); 
Harrigan, Thomas M. ; Hahn, Paul (USAEO) : Finar,, Robert (US?::) ; Earp, 
Mike (USMS) ; Charlton, Paul (USAAZ) ; -Group L;s~lng 
Subject: Taping Confessions 

Colleagues: 

I have taken over shepherding this issue iri ODAG, along with Senior 
Counsel Mythili Raman, in the wake of the combined departures of Bob 
Trono and Jim Rybicki. Attached you will find a proposai from the 
District of Arizona submitted to the Deputy Attorn?;. General, seeking 
permission to operate a pilot program in :he D~strict cf P.z:=ona in 
which taping of interviews of investigatory targets would be~ome the 
presumptive norm, although with exceptions for certaln circumstances. 
Please provide any comments you have regard-ng t!~ls pzoposal tc me by 
close of business, Tuesday, June 13. If there are con.nen:s, I would 
appreciate it if component agencies could provide a single c~nsclidated 
response per agency/component -- i.e. one for '51, one f s r  AT:, etz. 

Ron 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Raman, Mythili (ODAG) 
Friday, June 16, 2006 4:22 PM 
Tenpas, Ronald J (ODAG) 
RE:. Recording Confessions memo 

Attachments: summary memo.wpd 

I've attached the draft for your reviewledits. For the sake of full disclosure, my view on this issue really springs from my 
own experiences as a prosecutor -- i.e., although I have generally not liked recorded statements In my cases. I have had 
several cases in which the agents and I decided to record a post-arrest statement based on the unique circumstances. 
That's why I think it should be left to t h ~  discretion of each agent without the Dept weighing in on whether recording is 
presumptively good or presumptively bad. Welcome any editslchangeslthoughts and slashing of extra words. 

summary 
memo.wpd (28 KB) 

From: Tenpas, Ronald J (ODAG) 
Sent: Friday, June 16, 2006 3:38 PM 
To: Raman, Mythili (ODAG) 
Subjeb. RE: Recording Confessions memo 

Yes, let me see it (not blc you come out differently but blc maybe I will have a useful thought or two). 

Ron 

From: Raman, Mythili (ODAG) 
Sent: Friday, June 16, 2006 2:59 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Recording Confessions memo 

Do you want to take a look before I send to Bill? I should be done with it soon. I wanted to flag this for you, bc I come out 
differently than you probably do on the recommendation re whether to institute the Arizona pilot program 



On March 8, 2006, Paul Charlton. Linitcd States .Attome!. for the District ot' Xrizona, 
requested the Department's permission to institute 3 pilot progr;inl th;ir u.ould rcquirr federal 
investigative agencies in the District of Arizona to record confessions except \\here 3 recording 
cannot be "reasonably obtained." As noted belo\\.. thc in~est igat i i .~ agencics that have been asked 
for their input on this proposal - FBI, DE.4, ATF and UShlS - are unanin~ousl!. opposed to the 
implementation of a recording policy, n.hilc the Criminal Chicfs \Vorking Group strongl!. t;l\.ors tht. 
pilot program. Because the practicality and \\.isdon1 of recording confessions \.arit.s \\.ith e\.ery 
investigation, I recommend against instituting a pilot prograni that \\,auld create a presumption that 
confessions should be recorded. 

I. The USAO's Proposal to I m ~ l e m e n t  a Pilot Program 

A. The "Recording Policy" 

The recording policy proposed by the U.S. Attorne).'~ Office for the District of Arizona 
provides as follows: 

Cases submitted to the United States Attorney's Office for the District of Arizona for 
prosecution in which an investigative target's statement has been taken, shall include 
a recording, by either audio or audio and video, of that statement. The recording 
may take place either surreptitiously or overtly at the discretion of the interviewing 
agency. The recording shallcover the entirety of the inteniew to include the advice 
of Miranda warnings, and any subsequent questioning .... JVItere a taped statement 
cannot reasonably be obtained the Recording Policy shall not applv. The 
reasonableness of any unrecorded statement shall be determined by the AUSA 
reviewing the case with the written concurrence of his or her supenisor. 

(emphasis added). An "investigative target" is defined by the USA0 as "any individual interviewed 
by a law enforcement officer who has reasonable suspicion to believe that the subject of the 
interview has committed a crime." 

Despite the mandatory language of the policy. Paul Charlton. in a letter to the investigative 
agencies in Arizona, emphasized that the policy "does not adopt a rule that all custodial statements 
at all times in all circumstances must be recorded. and does adopt an express exception precisely to 
cover situations where obtaining a taped statement \vould not be practical." Furthermore, he 
emphasized that "there is no hard and fast rule under the Recording Policy that all statements in 
every circumstance must be overtly recorded." He did not, however. ident if' any specific examples 
of what he viewed to be exceptions to the policy. 

B. The USAO's Stated Reasons for Implementing the Pilot Program 

In requesting that the pilot program be permitted to go forward in the Dismct of Arizona, 
USA Charlton has thoughtfully articulated a number of factors favoring such a policy. including that 
(1) a recorded statement is the best evidence of what was said; (2) recordings would facilitate the 



admission of any statements and ~vould sa1.e the go\.crnnient tinie-consunling prctriril litisation: 
(3) recorded statements have a powerful impact on juries and are particular1 iniporti~nr givcn that 
jurors are well aware that electronic de~.ices can be riri).. ett;.c~ive and cheap: aid ( 4 )  recording 
confessions wouldenhance the governnient's ability to obtain con\.ictions. \i.oulij cnsure that azents 
not be subject to unfair attack, would relieve agents of the need to take notes. thereby allon.ing thcni 
to conduct more effective interviews, would alloiv agents to re\.ie\v the taped staremcnts to look for 
additional clues and leads, and would raise the public's co~lfidence in la\\. enforcement. He 
additionallynoted that the U.S. Attorney has sole jurisdiction for prosecuting nir!jor crimes in Indian 
country, and because local police agencies in .Arizona routinely tape confessions. the failure of the 
FBI to record confessions -which, in his \.ie\v. resulted in acquittals or less than desirable pleas in 
at least three different cases prosecuted by his office - hn\.e created an unfair disparity bettveen the 
way that crime is treated in theNative American community and all other communities in Arizona. 

11. O ~ ~ o s i t i o n  to Proposed Recordin? Policv bv investia,ative A ~ e n c i e s  

With the exception of the Criminal Chiefs Workins Group. which expressed a strong 
sentiment that there should be wider, if not regular. use of recording equipment to document 
confessions and certain witness interviews, all other agencies ~vhose input was sought uniformly 
oppose the proposed recording policy. (The Criminal Chiefs Working Group did not articulate any 
reasons for its position beyond the reasons stated by Paul Charlton and did not suggest any 
substantive changes to the Arizona policy.) Although some ofthe investigative agencies' criticisms 
and concerns are focused on Arizona's particular proposal, most of the criticisms concern the 
implementation of any one-size-fits-all recording policy. 

A. FBI 

Under the FBI's current policy, agents may not electronically record confessions or 
interviews, openly or surreptitiously, unless authorized by the Special Agent in Charge ("SAC"). 
In reaffirming that policy in a memorandum issued to all field offices on March 23,2003, the FBI 

noted that (1) the presence of recording equipment might interfere ~vith and undermine a successful 
"rapport-building interviewing technique"; (2 )  FBI agents have only faced occasional, and rarely 
successful, challenges to their testimony; (3 )  "perfectly Ia~vful and acceptable interviewing 
techniques do not always come across in recordcd f~shion to law persons as a proper means of 
obtaining information from defendants"; (4) the need for lo_cistical and transcription support would 
be overwhelming if all FBI offices were required to record most confessions and statements; and 
(5) a mandatory recording policy would create obstacles to the admissibility of lawfully obtained 
statements which, through inadvertence or circumstances beyond the control of the interviewing 
agents, could not be recorded. Despite the presumption in the FBI policy that most confessions are 
not to be recorded, the policy also expressly anticipates that recording would be prudent in some 
situations, and accordingly gives each SAC the authority and flexibility to permit recording if she 
or he deems it advisable. 

The FBI opposes Arizona's proposed recordins policy primarily because the existing FBI 
policy, in its view, already gives SACS flexibility to authorize the recording of statements, as 
evidenced by theFBI PhoenixDivision's internal policy ofrecordins interviews ofchild sex victims 
and by its decision in many cases (including in Indian country cases), to record statements oftargets 



or defendants. The FBI, in opposing the recording polic!.. also takes issue Lvith Paul Charlton's 
description of three failed prosecutions that thc L!S.\O attributcd to tht. FBI's failure to record a 
confession; in each of those three instances. the FBI points out se\.eral other factors that contributed 
to the less than desirable results. More signifrcnntl!.. tht: FBI contends that thc \.rtst rn:qority of 
Indian country cases result in convictions. 

B. DEA 

TheDEAYs current policy is to permit. but not rcquirt.. the recording of defendant intt.vie\s.s. 
In voicing its strong opposition to the proposed pilot program. the DE.A describes that the proposal 
is neither necessary nor practical. Among other things. the DEA notes that there is no histon or 
pattern of the DEA's recording policy resulting in the suppression of defendants' statements or 
acquittals. Additionally, the DEA notes that gi\.en the number of multi-district investigations that 
it and other agencies conduct, the adoption of a recording policy by one district would make i t  
extremely difficult for agents operating in other divisions to conduct multi-district investigations that 
involve the district that requires recording. Moreover, the DEA. like the FBI, notes the likelihood 
that a violation of the USAO recording policy could lead to suppression or acquittals in cases in 
which a confession was not recorded, even where the confession was othenvise obtained lawfully. 
The DEA additionally notes that, at the very least. the failure of an agent to follow the recording 
policy would be admissible in civil litigation and could adversely affect the agencies' ability to 
invoke the discretionary function exception in cases brought under the Federal Tort Claims Act. 

Additionally, the DEA expressed specific concerns about the panicular policy proposed by 
the USAO in Arizona. First, the DEA notes that the recording policy. which anticipates the 
recording of statements of all "investigative targets," is overbroad, as the recording requirement 
would be triggered during even routine interdiction or other Tern, stops. Additionally, the DEA 
notes that because the USAOys policy provides no guidance as to what constitutes a "reasonable" 
reason for not recording a statement, AUSAs and their supevisors might engage in after-the-fact 
second-guessing ofdecisions made by the agents, which may result in disputes between the agencies 
and USAO and "AUSA shopping." Additionally. the DEA notes that the proposed Arizona policy 
would allow the USAO to decline to prosecute an othenvise meritorious case just because recordings 
were not made, rather than considering all the facts and circumstances in the case (including all 
admissible evidence), in deciding whether to accept a case for prosecution. 

C. ATF 

The current policy ofthe ATF is not to require electronic recording, but instead to leave the 
decision about whether to record to the discretion of the individual case agent. In making that 
decision, the case agent may confer with supenfisors and the USAO. 

In voicing its opposition to Arizona's proposed pilot program. the ATF states that the 
Department should not promulgate a one-size-fits all approach to interrogation. Among other things, 
the ATF expressed concern that (1) a suspect may "plaj." to thc camera or be less candid; 
(2) utilizing "covert" recordings would not eliminate the problem of "playing" to the camera or 
withholding information, because the fact that an agency is covertly recording confessions would 
become public after the first trial at which such a recording is played; (3) juries may find otherwise 



proper interrogation techniques unsettling; (1) suspects may confess ivhile being transported to a 
place where an interrogation is to take place: ( 5 )  mandatory recording raises a host of logistical 
questions, including questions about retentionstoragc of recordinss and ~vhat to do In thc event of 
an equipment malfunction; (6) the costs of supporting such a pilot program, including purchasing 
recording equipment and securing transcription srn.icrs. would be cnomlous: (7)  thc mandatory 
language of the Arizona proposal leaves no discret~on to agents on the field: (8)  any bcncfits that 
may result from recording confessions would come at the expense of limiting thc flexibility of 
agents to make the determination of the proper course of conduct depending on the particular 
situation; and (9) the recording policy would hamper task force in~.estigations ivhere federal charges 
are brought in jurisdictions in which local law enforcement officers do not electronically record 
confessions. 

D. USMS 

The USMS does not currently requjre tapins of confessions and. indeed, the USMS notes 
that it does not normally solicit confessions to accomplish its mission of tracking and capturing 
fugitives. The USMS's opposition to a recording policy is based primarily on the impracticality of 
taping in carrying out its mission. Among other things, the UShlS notes that because it conducts 
most of its interviews in the field, rather than in a controlled environment. recording is generally 
impractical. Additionally, the USMS notes that even when a defendant does confess to a crime 
while in USMS custody, that confession is usually spontaneous and not in response to any question 
posed by a USMS officer, and is usually made in vehicles or other remote locations where recording 
is not available. 

111. Recommendation 

I recommend that the Department not authorize a mandatory recording policy, even one 
which, like the one proposed by the USAO in Arizona. anticipates exceptions for situations in which 
recording may not be reasonable. I would also recommend against instituting a pilot program to test 
such a recording policy, as such a program would not provide the Department with any useful 
measures of success that could be extrapolated to other districts. 

As an initial matter, it is abundantly clear that reasonable people - including very 
experienced investigators -can and do differ in their views about the use and efficacy of recording 
in any particular circumstance. The Department should ackno~vledge that different investigations 
and circumstances warrant different approaches to tape recording, and accordingly leave that 
decision to the discretion of the agents in the field, ~ v h o  should be encouraged to consult with their 
immediate supervisors and USAOs. The FBI policy, which allows only the SAC to institute 
"exceptions" to the no-recording policy, creates, in my vic~v, the improper presumption that tape 
recording ordinarily should not be used. Coni.ersely, the Arizona rule creates the improper 
presumption that recording ordinarily should be used. There is no reason. from a law enforcement 
perspective, for the Department to make an across-the-board determination about such a fact-specific 
decision or formalize a view that recording is presumpt~vely sound or presumptively unsound. 

The problems identified by the USAO in Arizona in formulating its recording proposal - 
such as the inadequacy of agents' reports documenting confessions - are not reported to be 



widespread, and isolated acquittals in the District of Arizona should not, in niy vie\\.. lead the 
Department to institute a policy that could hamper multi-district investigations and task force 
investigations. Absent evidence that many or most cases in\,olving unrecorded confessions result 
in acquittals, there is simply an insufficient basis to impose any particular practice on all 
investigative agents around the country. ' 

Although one could reasonably argue that a pilot program could be instituted to study 
whether recording "works," a pilot program in one district \\..ill not give the Department any useful 
measures of success. Measuring the success of such a program by. for example, evaluating the 
number ofacquittals, convictions, guilty pleas or lengths ofsentences. would not be helpful because. 
as seen by the competing views of the FBI and USA0 in the District of Arizona. reasonable people 
can disagree as to the factors that lead to an acquittal or other unfavorable result. Additionally, the 
problem of usefully extrapolating the experience of one district to another district is amplified by 
the fact, as noted by the FBI, that there are numerous variables involved in how and where to 
institute such a pilot program. For example. should the district be one in which the local and state 
agencies record interrogations? Should the district be large or small? Should there be two offices 
selected so that one can operate as a "control"? Should the selected district be one in which there 
are many prosecutions under the Assimilated Crimes Act? Should all target interviews be recorded 
or only those involving certain serious felonies? Should the recordings be surreptitious or overt? 
Given these variables and the resulting unlikelihood that the experience of one district could be 
usefully extrapolated to others, the disruption to multi-district and task force investigations that 
could result from the implementation of a pilot program - not to mention the expense of instituting 
such a program - is not, in my view, worth the potential benefit. 

IV. Summaw 

Given the numerous, legitimate reasons for either recording or not recording a particular 
target's statements in any particular case, the Department should refrain from instituting a policy 
that either creates the presumption that recording is necessary and warranted (like the Arizona 
policy) or creates the presumption that recording is unnecessary or dangerous (like the FBI policy). 
I therefore recommend that the Department not authorize the USAO's request to initiate a pilot 
program. I would also recommend that the Department encourage its investigative components to 
leave the case-specific decision about whether to record a statement in any particular circumstance 
to the discretion of each agent, in consultation with his or her supervisor and assigned prosecutor. 

' The USAO's proposed policy does not appear to be limited to the Department and 
would presumably apply to investigative agencies such as ICE and USPIS. 
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Office of the Deputy Attorney General 

Washington. DC 20530 

June 20,2006 

MEMORANDUM 
I 

TO: William Mercer 
Principal Associate Deputy Attorney General 
Office of the Deputy Attorney General 

FROM: Myth~li Raman P*X) u\& 
Senior Counsel to the Deputy Attorney General 
Ofice of the Deputy Attorney General 

SUBJECT: District of Arizona request to implement recording of confessions. 

On March 8,2006, Paul Charlton, United States Attorney for the District of Arizona, 
requested the Department's permission to institute a pilot program that would require federal 
investigative agencies in the District of Arizona to record confessions except in instances where a 
recording cannot be "reasonably obtained." As noted below, the investigative agencies that have 
been asked foi their input on this proposal - FBI, DEA, ATF and USMS - are unanimously 
.opposed to the implementation of a recording policy, while the Criminal Chiefs Working Group 
strongly favors the pilot program. For the reasons stated below, 1 recommend that the 
Department disapprove the request for the pilot program. 

I. The USAO's Proposal to Implement a Pilot Pro~ram 

A. . The "Recording Policy" 

The recording policy proposed by the U.S. Attorney's Ofice for the District of Arizona 
provides as follows: 

Cases submitted to the United States Attorney's Office for the District of Arizona 
for prosecution in which an investigative target's statement has been taken, shall 
include a recording, by either audio or audio and video, of that statement. The 
recording may take place either surreptitiously or overtly at the discretion of the 
interviewing agency. The recording shall cover the entirety of the interview to 
include the advice of Miranda warnings, and any subsequent questioning .... m e r e  
a taped statement cannot reasonably be obtained the Recording Polig. shall not 
apply. The reasonableness of any unrecorded statement shall be determined by 



the AUSA reviewing the case with the ~vritten concurrence of his or her 
supervisor. 

(emphasis added). An "investigative target" is defined by the USA0 as "any individual 
i n t e ~ e w e d  by a law enforcement officer who has reasonable suspicion to believe that the subject 
of the interview has committed a crime." 

Despite the mandatory language of the policy, Paul Charlton. in a letter to the 
investigative agencies in Arizona, emphasized that the policy "does not adopt a rule that all 
custodial statements at all times in all circumstances must be recorded, and does adopt an express 
exception precisely to cover iituations where obtaining a taped statement would not be 
practical." Furthermore, he emphasized that "there is no hard and fast rule under the Recording 
Policy that all statements in every circumstance must be overtly recorded." He did not. however, 
identify any specific examples of what he viewed to be acceptable exceptions to the policy. 

B. The USAO's Stated Reasons for Implementing the Pilot Program 

In requesting that the Department p m i t  the pilot program to go forward in the District of 
Arizona, USA Charlton has thoughtfully articulated a number of factors favoring such a policy. 
Among other things, he argues that (1) a recorded statement is the best evidence of what was 
said; (2) recordings would facilitate the admission of any statements and would save the 
government time-consuming pretrial litigation; (3) recorded statements have a powerful impact 
on juries and are particularly important given that jurors are well aware that electronic devices 
can be small, effective and cheap; (4) recording confessions would enhance the government's 
ability to obtain convictions and would ensure that agents not be subject to unfair attack; 
(5) recording confessions would relieve agents of theneed to take notes, thereby allowing them 
to conduct more effective interviews; (6) recording statements would allow agents to review the 
taped statements to look for additional clues and leads, and (7) recording would raise the public's 
confidence in law enforcement. He additionally notes that the U.S. Attorney has sole jurisdiction 
for prosecuting major crimes in Indian country. and because local police agencies in Arizona 
routinely tape confessions, the failure of the FBI to record confessions - which, in his view, 
resulted in acquittals or less than desirable pleas in at least three different cases prosecuted by his 
office -has created an unfair disparity between the way that crime is treated in the Native 
American community and all other communities in Arizona. 

11. O~uosi t ion  to P r o ~ o s e d  Recording Policv hv Investigative Azencies 

With the exception of the Criminal Chiefs Working Group, which expressed a strong 
sentiment that there should be wider, if not regular, use of recording equipment to document 
confessions and certain witness interviews, all other agencies whose input was sought uniformly 
oppose the proposed recording policy. (The Criminal Chiefs Working Group did not articulate 
any reasons for its position beyond those stated by Paul Charlton and did not suggest any 
substantive changes to the Arizona policy.) Although some of the investigative agencies' 



criticisms are focused on Arizona's particular proposal, most of the criticisms concern the 
implementation of any one-size-fits-all recording policy. 

A. FBI 

Under the FBI's current policy, agents may not electronically record confessions or 
interviews, openly or surreptitiously, unless authorized by the Special .Agent in Charge ("SAC"). .. 
In reaffirming that policy in a memorandum issued to all field offices on March 23, 2006. the FBI 
argued that (1) the presence of recording equipment might interfere with and undermine a 
successful "rapport-building interviewing technique"; (2) FBI agents have faced on1 y occasional, 
and rarely successful, challenges to their testimony; (3) "perfectly lawful and acceptable 
interviewing techniques do not always come across in recorded fashion to lay persons as a proper 
means of obtaining information kom defendants"; (4) the need for logistical and transcription 
support would be overwhelming if all FBI ofices were required to record most confessions and 
statements; and (5) a mandatory recording policy would create obstacles to the admissibility of 
lawfully obtained statements which, through inadvertence or circumstances beyond the control of 
the interviewing agents, could not be recorded. Despite the presumption in the FBI policy that 
most confessions are not to be recorded, the policy also expressly anticipates that recording can 
be useful in some situations, and accordingly gives each SAC the authority to permit recording if 
she or he deems it advisable. 

The FBI opposes Arizona's proposed recording policy, primarily because the existing FBI 
policy, in its view, already gives SACS flexibility to authorize the recording of statements, as 
evidenced by the FBI Phoenix Division's internal policy of recording interviews of child sex 
victims and by its decision in many cases (including in Indian country cases), to record 
statements of targets or defendants. The FBI, in opposing the recording policy, also takes issue 
with Paul Charlton's description of three failed prosecutions that the USAO attributes to the 
FBI's failure to record a confession; in each of those three instances, the FBI points out several 
other factors that, in its view, contributed to the unfavorable results. More significantly, the FBI 
contends that the vast majority of Indian country cases, even those in which confessions were not 
recorded, have resulted in convictions. 

B. DEA 

The DEA's current policy permits, but does not require, the recording of defendant 
interviews. In voicing its strong opposition to the proposed pilot progrm, the DEA describes that 
the proposal is neither necessary nor practical. Among other things, the DEA notes that there is 
no history or pattern of the DEA's recording policy resulting in acquittals or the suppression of 
defendants' statements. Additionally, the DEA notes that given the number of multi-district 
investigations that it and other agencies conduct. the adoption of a mandator), recording policy by 
one district would make it extremely difficult for agents operating in other divisions to conduct 
multi-district investigations that involve that district. Moreover, the DEA, like the FBI, avers 
that a violation of the USAO recording policy could v e q  \veil lead to suppression or acquittals in 



cases in which a confession was not recorded, even where the confession was othenvise obtained 
lawhlly. The DEA additionally notes that, at the very least. the failure of an agent to follow the 
recording policy would be admissible in civil litigation and could adversely affect agencies' 
ability to invoke the discretionary function exception in cases brought under the Federal Tort 
Claims Act. 

Additionally, the DEA has expressed specific concerns about the particular policy 
proposed by the USAO in Arizona. First, the DEA notes that the recording policy, which 
anticipates the recording of statements of all "investigative tar_eets." is overbroad. as the 
recording requirement would be triggered during even routine interdiction or other Tern? stops. 
Additionally, the DEA notes that because the USAO's policy provides no guidance as to what 
constitutes a "reasonable" reason for not recording a statement, AUSAs and their supervisors 
might engage in after-the-fact second-guessing of decisions made by the agents, which may result 
in disputes between the agencies and USAO and "AUSA shopping." Additionally, the DEA 
avers that the proposed Arizona policy would allow the USAO to decline to prosecute an 
otherwise meritorious case simply because a recording was not made. rather than considering all 
the facts and circumstances in the case (including all admissible evidence), in deciding whether 
to accept a case for prosecution. 

C. ATF 

The ATF's current policy does not require electronic recording, but instead leaves the 
decision about whether to record to the discretion of the individual case agent. In making that 
decision, the case agent may confer with supervisors and the relevant USAO. 

In voicing its opposition to Anzona's proposed pilot program, the ATF states that the 
Department should not promulgate a one-size-fits all approach to interrogation. Among other 
things, the ATF has expressed concern that (1) a suspect may "play" to the camera or be less 
candid; (2) utilizing "covert" recordings would not eliminate the problem of a suspect "playing" 
to the camera or withholding information, because the fact that an agency is covertly recording 
confessions would become public after the first trial at which such a recording is played; 
(3) juries may find otherwise proper interrogation techniques unsettling; (4) suspects may confess 
while being transported to a place where an interrogation is to take place; (5) mandatory 
recording raises a host of logistical questions. including questions about retentionlstorage of 
recordings and what to do in the event of an equipment malfunction; (6) the costs of supporting 
such a pilot program, including purchasing recording equipment and securing transcription 
services, would be enormous; (7) the mandaton language of the .4rizona proposal leaves no 
discretion to agents on the field; and (8) the recording policy would hamper task force 
investigations where federal charges are brought in jurisdictions in which local law enforcement 
officers do not electronically record confessions. In sum. ATF argues that any benefits that may 
result from recording confessions would come at the expense of limiting the flexibility of agents 
to make the decision about whether to record a confession in any particular situation. 



D. USMS 

The USMS does not currently require taping of confessions and, indeed, the UShlS notes 
that it does not normally solicit confessions to accomplish its mission of tracking and capturing 
fugitives. The USMS's opposition to a recording policy is based primarily on the impracticality 
of taping in carrying out its mission. Among other things, the USMS notes that because it 
conducts most of its interviews in the field, rather than in a controlled environment. recording is 
generally impractical. Additionally, the USMS notes that even when a defendant does confess to 
a crime while in USMS custody, that confession is usually spontaneous and not in response ro 
any question posed by a USMS officer, and is usually made in vehicles or other remote locations 
where recording is not available. 

111. Recommendation 

I have set forth below factors that weigh in favor of and against instituting the specific 
pilot program proposed by the USAO in Arizona. On balance, I recommend against 
implementing the pilot program, as I believe that the potential costs, as outlined below, outweigh 
the potential benefits. For purposes of this analysis, I have not assumed that recording 
confessions necessarily is a presumptively wise or presumptively unwise law enforcement 
technique, given that experienced investigators and prosecutors have widely divergent views on 
that issue. 

The following factors weigh in favor of permitting the USAO to institute a pilot program 
that would require the recording of confessions: 

1) As noted in more detail by Paul Charlton, it is possible that at least some classes 
of prosecutions will be benefitted as a result of a mandatory recording policy, for 
example, child molestation cases in which the victim is often not cooperative or 
too &aid to testify. Accordingly, a pilot program, like the one proposed by the 
USAO, would allow the district to make immediate changes that could instantly . 
strengthen at least some of its prosecutions. Additionally, and related, for the 
numerous reasons set forth in the USAO's submission to the Department, law 
enforcement as a whole could very well benefit fiom a policy that mandates 
recording of confessions. 

The FBI's current policy creates a presumption that recording confessions is an 
unwise law enforcement technique. The FBI's decision to vest the discretion in 
the SAC to create "exceptions" to its policy, moreover, makes it difficult for any 
agent (or even the agent's immediate supervisor) to exercise his or her discretion 
to record a confession in any particular case or circumstance in which a recording 
may be warranted. Accordingly, although the FBI argues that i t  allows its agents 
the flexibility to record confessions, the practical effect of allowing only the SAC 
to grant an exception to its policy is the creation of a heavy presumption against 
taping. 



3) Unless a pilot program is initiated, the District of Arizona will not be able to , 

develop any real experience with the possible benefits of recording confessions, 
particularly given the presumption in the FBI's current policy that confessions 
should not be recorded. 

The following factors weigh against permitting the USAO in the District of Arizona to 
institute its proposed pilot prograrn. In my view, these factors far outweigh those fa~roring the 
pilot policy: , 

1) The problems identified by Paul Charlton in formulating his recording policy - 
such as the inadequacy of agents' reports documenting confessions - do not 
appear to be widespread, and isolated acquittals in the District of Anzona should 
not lead the Department to institute a pilot program that could hamper multi- 
district investigations and task force investigations. Absent evidence that many or 
most cases involving unrecorded confessions result in acquittals, there is simply 
an insufficient basis to impose any particular practice on investigative agents in 
any particular district.' 

2) As noted by many of the investigative agencies, mandating the recording of 
confessions could have a harmful effect on law enforcement, such as causing 
some defendants who may have been inclined to confess if they were not 
recorded, to decide not to confess once confronted with a recording device. 

3) No federal agency currently prohibits agents fiom recording a statement, despite 
variances in their approaches to how and by whom the decision to record a 
confession can be made. Accordingly, the need for the USAO's proposed policy 
is unclear. 

4) As noted by some of the agencies, the implementation of a pilot program would 
likely disrupt multi-district investigations that involve the district that is selected 
to implement the program. Additionally, if the local law enforcement authorities 
in that district do not mandate recording of confessions, task force investigations, 
too, could be disrupted. 

5) A new USAO policy that mandates recording of confessions could de facto 
become a new basis on which judges suppress statements - a high cost given the 
uncertainty of the potential benefits. 

6) The USAO has not indicated what measures of success it will use in evaluating 
the pilot program. In my view, measuring the success of such a program by, for 

The USAO's proposed policy does not appear to be limited to the Department and 
would presumably apply to investigative agencies such as ICE and USPIS. 



example, evaluating the number of acquittals. convictions, guilty pleas or lengths 
of sentences, would not be helpful because. as seen by the competing views of the 
FBI and USAO in the District of Arizona. reasonable people can disagree as to the 
factors that lead to any particular result in a case. Similarly, i t  would be difficult. 
if not impossible, to definitively track some of the potential costs of imposing the 
recording policy, such as whether a particular defendant declined to give a 
confession because the agents used recording equipment. Additionallj.. the 
problem of usefully extrapolating the experience of one distnct to another district 
is amplified by the fact that, as noted by the FBI, there are numerous Lrariables 
involved in how and where to institute such a pilot program, including whether 
the district selected for the program should be one in which the local and state 
agencies record interrogations; whether the district selected for the program 
should be large or small; whether two offices should be selected so that one can 
operate as a "control"; whether the selected district should be one in which there 
are many prosecutions under the Assimilated Crimes Act; whether all target 
interviews should be recorded or only those involving certain serious felonies; and 
whether the recordings should be surreptitious or overt. 

IV. Summarv 

For the reasons discussed in my description of the factors weighmg against the pilot 
program, I recommend that the Department not approve the USAO's request to initiate a pilot 
program, as I believe that the potential costs far outweigh the potential benefits. Lfthe 
Department, after fiuther evaluating the USAO's proposal, is inclined to authorize the pilot 

I would recommend that the Department, at the very least, require the USAO in 
Arizona to provide the Department with a proposal of the measures by which the success of the 
pilot program will be assessed,. 

cc: Michael Elston 
Ronald Tenpas 



Ten~as .  Ronald J (ODAGI 

From: 
Sent: 
To: 
Subject: 

Mercer, Bill (ODAG) 
Thursday, June 22,2006 12:34 PM 
Raman, Mythili (ODAG); Tenpas. Ronald J (ODAG) 
FW: Arizona Pilot Program 

----- Original Message----- 
From: Charlton, Paul (USAAZ) 
Sent: Thursday, June 22, 2006 11:59 AM 
To: Mercer, Bill (ODAG) 
Subject: Re: Arizona Pilot Pfogram 

Will do! Thanks. Paul 

----- Original Message----- 
From : Mercer, Bill (ODAG) 
Sent: Thursday, June 22, 2006 11:32 AM Eastern Standara Time 
To: Charlton, Paul (USAAZ) 
Subject: Re: Arizona Pilot Program 

One argument made in opposition is that there isn't any eval.~ation plan. Argument goes 
along the lines of "pilots are designed as a way to learn whether something works, should 
be exported, what the plusses and minuses were, etc.". ,Car, yo: ge: a supplemental piece on 
how you'd go about evaluating the lessons learned, includinq aetting the imput of all key 
stakeholders at the end of the project period? 

.......................... 
Sent from my BlackBerry Wireless Handheld 

----- Original Message----- 
From: Charlton, Paul (USAAZ) 
To: Mercer, Bill (ODAG) ; Mercer, Bill (USAMT) 
Sent: Mon Jun 19 12:30:50 2006 
Subject: Arizona Pilot Program 

Bill, 

I understand that you are going back home In tw: weeks. I'm 
guessing that you're looking forward to that. Ron te:ls me that all the 
responses are in on the Pilot Program request and the;, h a ~ e  argued 
against the project. Bill, I hope that I can count on pour support for 
this project. As I've said before, this is a good :k:ng and one we can 
be proud of having tried to accomplish. Let rn? %no.& l f  y ~ c ' 5  l:ke : c  
talk about this anytime, 

Paul 





Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Monday, July 17, 2006 9:26 AM 
Raman. Mythili (ODAG); Elston. Michael (ODAG) 
FW: FBI to tape more interrogations 

Re interview taping proposal. FYI, Charlton called me Friday look~ng for a status report. I adv~sed that Bill had asked for 
some supplemental briefing before he left but that I generally thought the matter was either before the DAG or shortly 
would be for a resolution. 

Ron 
I 

From: Herding, Richard 
Sent: Monday, July 17, 2006 9:19 AM 
To: Tenpas, Ronald J (ODAG) 
Subject: FBI to tape more interrogations 



Ten~as.  Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Elston, Michael (ODAG) 
Monday, July 17,2006 10:11 AM 
Raman, Mythili (ODAG); Tenpas. Ronald J (ODAG) 
RE: FBI to tape more interrogations 

How about 10:45? 

From: Raman, Mythili (ODAG) 
Sent: Monday, July 17, 2006 9:35 AM 
To: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG) 
Subject: RE: FBI to tape more interrogations 

Mike, 

Would you have a couple minutes today so that we can discuss next steps? 

From: Tenpas, Ronald 3 (ODAG) 
Sent: Monday, July 17, 2006 9:26 AM 
To: Raman, Mythili (ODAG); Elston, Michael (ODAG) 
Su bjed: FW: FBI to tape more interrogations 

Re interview taping proposal. FYI, Charlton called me Friday looking for a status report. I advised that Bill had asked for 
some supplemental briefing before he left but that I generally thought the matter was either before the DAG or shortly 
would be for a resolution. 

Ron 

From: ~ertling, Richard 
Sent: Monday, July 17,2006 9:19 AM 
To: Tenpas, Ronald 3 (ODAG) 
Subject: FBI to tape more interrogations 
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Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Raman, Mythili (ODAG) 
Monday, July 17,2006 10 : l l  AM 
Elston, Michael (ODAG): Tenpas. Ronald J (ODAG) 
RE: FBI to tape more interrogations 

Sure. Will come down to your office then. 

From: Elston, Michael (ODAG) 
Sent: Monday, July 17, 2006 10 : l l  AM 
To: Raman, Mythili (ODAG); Tenpas, Ronald I (ODAG) 
Subject. RE: FBI to tape more interrogations 

How about 10:45? 

From: Raman, Mythili (ODAG) 
Sent: Monday, July 17, 2006 9:35 AM 
To: Tenpas, Ronald I (ODAG); Elston, Michael (ODAG) 
Subject: RE: FBI to tape more interrogations 

Mike, 

Would you have a couple minutes today so that we can discuss next steps? 

From: Tenpas, Ronald J (ODAG) 
Sent: Monday, July 17, 2006 9:26 AM 
To: Raman, Mythili (ODAG); Elston, Michael (ODAG) 
Subject: MI: FBI to tape more interrogations 

Re interview taping proposal. FYI, Charlton called me Friday looking for a status report. I advised that Bill had asked for 
some supplemental briefing before he left but that I generally thought the matter was either before the DAG or shortly 
would be for a resolution. 

Ron 

From: HeNing, Richard 
Sent: Monday, July 17, 2006 9 9 9  AM 
To: Tenpas, Ronald J (ODAG) 
Subject. FBI to tape more interrogations 



Chief 

The attached memo went to PADAG at the beginning of June. The decision reflected in it . 

(apporval of all Fasttrack proposals - renewals and new applications) was a function of a 
conversation that the PADAG and DAG had pre-Ireland. According to PADAG, DAG wanted to 
approve them all. 

It appears that the approval memo got lost somewhere. Our tracking shows it as it being in the 
PADAG's hand fiom early June through the present. I e-mailed Montana for a status update after 
Bill's departure but haven't heard anything back. Thus, I am creating a new package for the 
DAG to sign on the assumption that DAG's original judgment to PADAG still holds and the 
paperwork is simply lost in space somewhere. 

We need to get something on the books on this. USAOs occasionally call re status; plus the last 
written authorization was only good through the end of March. We've had a couple of places 
where the problem has come up in litigation. 

Ron 



- .. -- 
:' I.. 

, 
, 





T e n ~ a s .  Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Elston, Michael (ODAG) 
Wednesday, August 02,2006 8:30 AM 
Tenpas, Ronald J (ODAG) 
AZ Pilot Program 

Ron: 

Have you run this by Lisa Monaco or someone at FBI so it is not a shocker? 

Mike 



Ten~as.  Ronald J (ODAGI 

From: 
Sent: 
To: 
Subject: 

Tenpas, Ronald J (ODAG) 
Wednesday, August 02,2006 9:45 AM 
Elston, Michael (ODAG) 
RE: AZ Pilot Program 

Yes and no. RybickiITrono had a working group that included FBI and other ~nvestrgative agencles that met a couple of 
times (Val Caproni was the FBI "rep") in fall '05lspring '06. That came to a kind of inconclus~ve end when Trono left and 
then Charlton tried to unilaterally impose his program. Once we got the Charlton "pilot program" proposal, we then 
circulated the proposal to all the units again. So they know there IS a proposal for a pilot program. Caproni was the one I 
sent it to at FBI - don't know who she circulated to. The comments in MR's memo are summaries of the comments we 
got back. So they definitely know we have a proposal we are considering. On the other hand. I have given not signals 
about the expected outcome. While I knew that Bill Mercer favored the pilot pretty strongly. I was not sure of DAG's 
response. So I have not wanted to create a "response" for someth~ng Paul may not want to do. For what it is worth, while 
I recommended going forward, I think it is a very close quest~on and I don't feel strongly that authorizing the pilot is the 
right way to go. I can readily see the competing arguments prevailing. 

Ron 

From: Elston, Michael (ODAG) 
Sent: Wednesday, August 02,2006 8:30 AM 
To: Tenpas, Ronald I (ODAG) 
Subject: AZ Pilot Program 

Ron: 

Have you run this by Lisa Monaco or someone at FBI so it is not a shocker? 

Mike 
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U.S. Department of Justice 

Ofice of the Deputy Attorney General 

The Deputy Attorney General Hbshirrgton, D.C. 2Q530 

August 3 ,  .2006 

MEMORANDUM FOR THE UNITED STATES ATTORNEYS FOR THE 
DISTRICT OF ARIZONA 
CENTRAL, DISTRICT OF CALIFORNIA 
EASTERN DISTRICT OF CALIFORNIA 
NORTHERN DISTRICT OF CALIFORMA 
SOUTHERN DISTRICT OF CALIFORNIA 
MIDDLE DISTRICT OF FLORIDA 
SOUTHERN DISTRICT OF FLORIDA 
NORTHERN DISTRICT OF GEORGLA 
DISTRTCT OF IDAHO 
DISTRICT OF KANSAS 
DISTRICT OF NEBRASKA 
DISTRICT OF NEW MEXICO 
EASTERN DISTRTCT OF NEW YORK 
DISTRICT OF NORTH DAKOTA 
DISTRICT OF OREGON 
SOUTHERN DISTRICT OF TEXAS 
WESTERN DISTRICT OF TEXAS 
DISTRICT OF UTAH 
EASTERN DISrnCT OF WASHINGTON 
WESTERN DISTRICT OF WASHINGTON 

. FROM: Paul J. M C N U ~ ~ Y  
Deputy Attorney 

SUBJECT: Reauthorization of Earlv Disposition Program 

Section 401(m)(2)(B) of the 2003 Prosecutorial Remedies and Other Tools to End the 
Exploitation of Children Today Act ("PROTECT Act") instructed the Sentencing Commission to 
promulgate, by October 27,2003, a policy statement authorizing a downward departure of not 
more than 4 levels "pursuant to an early disposition program authorized by the Attorney General 
and the United States Attorney." Pub. L. No. 108-21, 5 401(m)(2)(B), 117 Stat. 650,675 (2003). 
To that end, the United States Sentencing Commission promulgated a policy statement virtually 
tracking the language of the PROTECT Act. Although the PROTECT Act requirement of 
Attorney General authorization only applies by its terms to early disposition programs that rely 
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on downward departures, the Attorney General issued his memo entitled "Department Policy 
Concerning Charging Criminal Offenses, Disposition of Charges, and Sentencing", on 
September 22,2003, that likewise requires Attomey General approval (approval that may be - 
accomplished by obtaining the approval of the Deputy Attorney General') for any early 
disposition program that relies upon "charge bargaining" - i.e., a program whereby the 
Government agrees to charge less than the most serious, readily provable offense. 

On October 29,2004, Deputy Attorney General James B. Comey authorized the following 
United States Attorney's Offices (USAOs) to implement early disposition programs as such 
programs relate to the following classes of cases: 

(1) District of Arizona - illegal reentry after deportation cases 
(2) District of Arizona - transportation or harboring of aliens cases 
(3) District of Arizona - alien babylchild smuggling and "bringing in" (i.e., cases 

involving defendants who are caught guiding defendants across the border) cases 
(4) District of Arizona - drug cases arising along the border 
(5) District of Arizona - first time marijuana offenses along the border involvhg less than 

20 kilograms of marijuana and first time drug backpacking offenses (regardless of the 
amount of marijuana carried) 

(6) Central District of California - illega reentry after deportation cases 
(7) Eastern District of California - illegal reentry after deportation cases 
(8) Northern District of California - illegal reentry after deportation cases 
(9) Southern District of California - illegal reentry after deportation cases 
(1 0) Southern District of California - transportation or harboring of alien cases 
(1 1) Southern District of California - drug cases arising along the border 
(12) Northern District of Georgia - illegal reentry after deportation cases 
(13) District of Idaho - illegal reentry after deportation cases . 

- (14) District of Nebraska - illegal reentry after deportation cases 
(15) District of New Mexico - illegal reentry after deportation cases 
(1 6 )  District of New Mexico - transportation or harboring of alien cases 
(1 7) District of New Mexico - drug backpacking cases 
(1 8) Eastern District of New York - drug courier cases arising out of John F. Kennedy 
International Airport 
(19) District of North Dakota - illegal reentry after d'eportation cases 
(20) District of Oregon - illegal reentry after deportation cases 

"The requiremerit that a fast-track program be approved by the "Attorney General" under the PROTECT 
Act or under the Sentencing Guidelines may also be satisfied by obtaining the approval of the Deputy Attomey 
General. See 28 U.S.C. 5 510; 28 C.F.R. 5 0.15(a). 
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(2 1) Southern District of Texas - Laredo Division drug cases arising along the border 
(22) Southern District of Texas - illegal reentry after deportation cases 
(23) Southern District of Texas - transportation or harb'oring of alien cases 
(24) Western District of Texas -illegal reentry after deportation cases 
(25) Western District of Texas - transportation or harboring of alien cases 
(26) Western District of Washington - illegal reentry after deportation cases 
(27) Southern District of Florida - cases involving aliens using false fiaudulent 
immigration documents 
(28) Western District of Texas - drug cases arising at border ports of entry. 

All of the early disposition programs identified above were authorized through 
September 30,2005. To c0ntinue.a program thereafter, USAOs were required to submit a request 
for reauthorization to the Executive Office for United States Attorneys. The Office of the Deputy 
Attorney General received these requests for reauthorization and has reviewed the same. In order 
to facilitate this review, on September 23,2005, Acting Deputy Attorney General Robert D. 
McCallum, Jr., authorized those early disposition programs identified above to continue through 
October 3 1,2005 and, on October 28,2005, he further extended this authorization through 
December 31,2005. Because additional time was needed to complete the review, on December 
28,2005, I authorized these programs to continue through January 3 1,2006. On January 31, 
2006, I fiuther extended this authorization through March 3,2006. By this memorandum, I am 
approving all of the above programs for the period March 3,2006 through December 31,2006. . 

In addition, the following United States Attorney's Offices &JSAOs) are authorized .through 
December 3 1,2006 to implement or expand early disposition programs as such programs relate 
to the following classes' of cases: 

(29) Southern District of California - illegal reentry after deportation cases (expansion) 
(30) Middle District of Florida - illegal reentry after deportation cases 
(3 1) District of Utah - illegal reentry after deportation cases 
(32) Eastern District of Washington - illegal reentry after deportation cases 
(33) Southern District of Texas - alien smuggling 
(34) District of Kansas - fraudulent document use to gain emplowpent 

All Districts should be aware that continuing re-approval of such programs will depend on 
demonstrable results establishing that the authorized fast track program is permitting the 
prosecution of a significantly larger number of defendants than occurred in the absence of the fast 
track'program or than would occur if the program were discontinued. Districts are also reminded 
to review carefully the directives included in Attorney General Ashcroft's authorizing 
memorandum of September 22,2003, setting minimum terms which any fast track agreement 
must incorporate, and which memorandum also requires, inter alia, that all fast-track dispositions 
be identified in the District's Case Management System. 
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cc: The Attorney General 
The Associate Attorney General 
The Solicitor General 
The Assistant Attorney General, Criminal Division 
The Director, Executive Office for United States Attorneys 
The Chair, Attorney General's Advisory Committee 
The Chair, Sentencing Guidelines Subcommittee of the Attorney General's Advisory 
Committee 
The Assistant Director, Evaluation and Review Staff, Executive Office for U.S. Attorneys 
The Director, Office of Policy and Legislation, Criminal Division 



Tenpas, Ronald J (ODAG) 

From: 
Sent: 
To: 
Subject: 

Elston, Michael (ODAG) 
Tuesday, August 08,2006 3:01 PM 
Tenpas, Ronald J (ODAG) 
Re: Have you heard back from R i u o  re SDCA case and WHC? 

----- Original Message----- 
From: Tenpas, Ronald J (ODAG) 
To: Elston, Michael (ODAG) 
Sent: Tue Aug 08 14:45:50 2006 
Subject: Have you heard back'from Rizzo re SL,C.=. :-asp and  WHCl 

Ronald J. Tenpas 
Associate Deputy Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Room 4216 
Washington, D.C. 20530 
(202) 514-3286 / (202) 305-4343 (fax) 



T e n ~ a s .  Ronald J (ODAG) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Dunn, Clara 
Monday, August 28,2006 6 4 7  PM 
Tenpas, Ronald J (ODAG) 
Hahn, Paul (USAEO); Hahn. Paul (USAEO); Samuels, Julie 
Fast-Track Reauthorizations 

Attachments: tmp.htm 

tmp.htm (5 KB) 

Ron and Paul: 

In preparation to the next reauthorization cycle, 121111 like to update the spreadsheet we 
maintain on authorized FT programs. Since there appear to have been several changes to 
some of the existing programs this year, could you forward the final version of the FT 
programs that were amended prior to their reauthorization? 

In particular, I donii??t have the final version for the following programs (if there is 
one) : 

( 9 )  SDCA illegal reentry, (10) SDCA alien smuggling, ( 2 )  AZ alien smuggling, and ( 2 0 )  
illegal reentry, 

You forwarded and I have the final version of these programs: 

NDCA illegal reentry, . Illegal reentry, alien smuggling, and 

Thank you, 

Clara N. Dunn 

4-3975 
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Tenpas, Ronald J (ODAG) 

From: Tenpas, Ronald J (ODAG) 

Sent: Wednesday, October 11, 2006 5:17 PM 

To: Lewis, Matthew 

Subject: RE: Call to Arizona re Obscenity Case 

Let me see what I can find out. Haven't heard him mention it. I assume this means that the~r hasn't been any 
improvement in the situation? 

Ron 
, 

From: Lewis, Matthew 
Sent: Wednesday, October 11, 2006 1:34 PM 
To: Tenpas, Ronald J (ODAG) 
Subject: Call to Arizona re Obscenity Case 

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the 
assistance of the,district? I am just trying to find out the status of things. 

Regards, 

Matthew Lewis 
U.S. Department of Justice 
Senior Counsel to Asst. Attorney General Alice Fisher, 
Criminal Division 
Tel: (202) 353-1754 
Fax: (202) 51 4-01 08 
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Tenpas, Ronald J (ODAG) 

From: Lewis, Matthew 

Sent: Wednesday, October 11,2006 5 1 7  PM 

To: Tenpas, Ronald J (ODAG) 

Subject: RE: Call to Arizona re Obscenity Case 

Correct. 

From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Tenpas@usdoj.gov] 
Sent: Wednesday, October 11, 2006 5:17 PIY 
To: Lewis, Matthew 
Subject: RE: Call to Arizona re Obscenity Case 

Let me see what I can find out. Haven't heard him mention it. I assume this means that their hasn't been any 
improvement in the situation? 

Ron 

From: Lewis, Matthew 
Sent: Wednesday, October 11, 2006 1:34 PM 
To: Tenpas, Ronald 3 (ODAG) 
Subject: Call to Arizona re Obscenity Case 

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the 
assistance of the district? I am just trying to find out the status of things. 

Regards, 

Matthew Lewis 
U.S. Department of Justice 
Senior Counsel to Asst. Attorney General Alice Fisher, 
Criminal Division 
Tel: (202) 353-1 754 
Fax: (202) 51 4-01 08 
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Tenpas, Ronald J (ODAG) 

From: Tenpas, Ronald J (ODAG) 

Sent: Wednesday, October 11,2006 5:19 PM 

To : Elston, Michael (ODAG) 

Cc: Moschella, William 

Subject: FW: Call to Arizona re Obscenity Case 

Mike: 
I 

Do you know if the DAG has made this call yet to get Charlton in line on supporting the obscenity case out there? 

Ron 

From: Lewis, Matthew 
Sent: Wednesday, October 11, 2006 1:34 PM 
To: Tenpas, Ronald I (ODAG) 
Subject: Call to Arizona re Obscenity Case 

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the 
assistance of the district? I am just trying to find out the status of things. 

Regards, 

Matthew Lewis 
U.S. Department of Justice 
Senior Counsel to Asst. Attorney General Alice Fisher, 
Criminal Division 
Tel: (202) 353-1 754 
Fax: (202) 51 4-01 08 



Tenpas, Ronald J (ODAG) 

From: Elston, Michael (ODAG) 

Sent: Wednesday, October 11,2006 11 :30 PM 

To: Tenpas, Ronald J (ODAG) 

Cc: Elston, Michael (ODAG) 

Subject: RE: Call to Arizona re Obscenity Case 

I do not believe he has. 

From: Tenpas, Ronald 3 (ODAG) 
Sent: Wednesday, October 11, 2006 5:19 PM 
To: Elston, IYichael (ODAG) 
Cc: Moschella, William 
Subject: FW: Call to Arizona re Obscenity Case 

Mike: 

Do you know if the DAG has made this call yet to get Charlton in line on supporting the obscenity case out there? 

Ron 

From: Lewis, Matthew 
Sent: Wednesday, October 11, 2006 1:34 PM 
To: Tenpas, Ronald I (ODAG) 
Subject: Call to Arizona re Obscenity Case 

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the 
assistance of the district? I am just trying to find out the status of things. 

Regards, 

Matthew Lewis 
U.S. Department of Justice 
Senior Counsel to Asst. Attorney General Alice Fisher. 
Criminal Division 
Tel: (202) 353-1 754 
Fax: (202) 514-01 08 
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Tenpas, Ronald J (ODAG) 

From: Lewis, Matthew 

Sent: Tuesday, October 17,2006 2:15 PM 

To: Tenpas, Ronald J (ODAG) 

Subject: RE: Call to Arizona re Obscenity Case 

Any update on this front? 

From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Tenpas@usdoj.gov] 
Sent: Wednesday, October 11, 2006 5:17 PM 
To: Lewis, Matthew 
Subject: RE: Call to Arizona re Obscenity Case 

Let me see what I can find out. Haven't heard him mention it. I assume this means that their hasn't been any 
improvement in the situation? 

Ron 

From: Lewis, Matthew 
Sent: Wednesday, October 11, 2006 1:34 PM 
To: Tenpas, Ronald 3 (ODAG) 
Subject: Call to  Arizona re Obscenity Case 

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the 
assistance of the district? I am just trying to find out the status of things. 

Regards, 

Matthew Lewis 
U.S. Department of Justice 
Senior Counsel to Asst. Attorney General Alice Fisher, 
Criminal Division 
Tel: (202) 353-1 754 
Fax: (202) 514-0108 



Page 1 o f  1 

Tenpas, Ronald J (ODAG) 

From: Tenpas, Ronald J (ODAG) 

Sent: Tuesday, October 17,2006 2:38 PM 

To: Lewis, Matthew 

Subject: RE: Call to Arizona re Obscenity Case 

Call hasn't been made. I'm trying to get it on the DAG's execut~on list, but:as you mlght guess, he's got a lot on 
his plate. Can you give me a little more detailed summary of the problems you are fac~ng right now that make AZ 
participation critical. That might help me move the ball. 

I 

Ron 

From: Lewis, Matthew 
Sent: Tuesday, October 17, 2006 2:15 PM 
To: Tenpas, Ronald 3 (ODAG) 
Subject: RE: Call to Arizona re Obscenity Case 

Any update on this front? 

From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Tenpas@usdoj.gov] 
Sent: Wednesday, October 11, 2006 5: 17 PM 
To: Lewis, Matthew 
Subject: RE: Call to Arizona re Obscenity Case 

Let me see what I can find out. Haven't heard him mention it. I assume this means that their hasn't been any 
improvement in the situation? 

Ron 

From: Lewis, Matthew 
Sent: Wednesday, October 11, 2006 1:34 PM 
To: Tenpas, Ronald 3 (ODAG) 
Subject: Call to Arizona re Obscenity Case 

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the 
assistance of the district? I am just trying to find out the status of things. 

Regards, 

Matthew Lewis 
U.S. Department of Justice 
Senior Counsel to Asst. Attorney General Alice Fisher. 
Criminal Division 
Tel: (202) 353-1 754 
Fax: (202) 51 4-01 08 
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