And I find it a little unusual that some of our colleagues are critical of the Tustice

Department replacing Bush appointees with interim appointments, until such time as we
can get a permanent United States attorney nominated by the president and confirmed by

the committee. .

1 just want to raise three quick examples of delays, unfortunately not caused by the
administration but by this committee itself in terms of confirming high-level nominees at
the Justice Department: for example, Alice Fisher (ph) whose nomination waited a period
of 17 months before this committee actually confirmed her nomination.

Then there's Kenneth Weinstein (ph), who was appointed to a brand new position, as
you know, the head of the Counterterrorism (ph) Division at the Department of Justice.

This was a recommendation by the WMD commission and others. This nomination
was obstructed for six months, until September 6, 2006, which allowed this new,
important position to remain vacant for a half a year.

And then there's the inexplicable, to me, anyway, the case of Steve Bradbury, who
serves in a very important position as head of the Office of Legal Counsel, acting, who's
yet to be confirmed, even though he was nominated June 23. 2005.

And as you know, Mr. Bradbury was very integral to our efforts to deal with this issue
of how do we try terrorist like Khalid Sheikh Mohammed, consistent with the Supreme
Court's decisions and our Constitution. :

So I appreciate your willingness to make sure that the administration nominates U.S.
attorneys on a timely basis. Hopefully, this committee and the Congress, the Senate, will
meet the administration more than halfway and schedule up-or-down votes on the
nominees that the president sends forward.

SESSIONS:

There have been some complaints about replacements of United States attorneys. I served
as a United States attorney for 12 years. I'm sure some people would like to have
removed me before that.

But I am well aware that United States attorneys serve at the pleasure of the president.
The United States attorneys that are being replaced here all, as I understand it, have
served four years or more -- had four-year terms.

And we're now in the second term of this president. And 1 think, to make seven
changes, I think, that's involved here, is not that many, and that the office of the United
States attorney is a very important office, and it has tremendous management
responsibilities and law enforcement responsibilities that cannot fail to meet standards.
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And if someone is not producing, I think 251 i i : g
for that or other reasons that may come up.

GONZALES:

Can I just interrupt here?

SESSIONS: 2

Yes.

GONZALES:

I'mean, there are constant changes in the ranks of our U.S. attorneys.

SESSIONS:

Absolutely. I...

GONZALES:

They come and go. And they leave for a variety of reasons. And so the fact that
someone is leaving -- again, I don't want to get into personal details of individual
attorneys.

I do want to say, however, that -- and I've said this publicly a lot, recently, it seems --
the U.S. attorney positions are very, very important to me, personally.

They are my representative in the community. They are the face of the administration,
quite frankly. They're often viewed as the leader of the law enforcement effort within a
community, not just by state and local but by other federal components.

And so I care very much about who my U.S. attorney is in a particular district. That's
very, very important to me,

And so decisions with respect to U.S. attorneys are made on what's best for the

department but also what's best for the people in the respective district.

SESSIONS:
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I fully understand that \ W -
attorney, there was a vacancy occurred and someone left. And an interim was appointed.
She was a professional prosecutor from -- in San Diego. Deborah Rhodes. She won great
respect in the office and brought the office together when there had been problems.

And I'm pleased to say that Serator Shelby and 1 recommended to you, and you
appointed her permanently, somebody who had never lived in the district before.

But I know you want the best type persons for those (inaudible). I would just note,
though, that there have Been complaints about United States attorneys. I'm aware some of
them are not very aggressive. And they don't need to stay if they're not doing their job.

Here we had 14 House members expressing concerns about the U.S. attorney. Carol
Lam, in San Diego, on the board of there, saying that they -- in effect, that she had a firm

. policy not to prosecute criminal aliens unless they have previously been convicted of two
felonies in the district.

Well, I don't think that's justifiable.

GONZALES:

Senator...

SESSIONS:

Because I don't know if that had anything to do with her removal, but I know there
were a series of 19 House members who wrote letters complaining about that
performance.

And if that's so, I think change is necessary. Go ahead.
(LAUGHTER)
GONZALES:
Well, I was going to say, I'm not going to comment on those kind of reports, quite

frankly.

SESSIONS:

I'm sure you're not.
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GONZALES:
It's not fair to individuals. It's not fair to their privacy. And quite frankly, it's not fair to

others who may have left for different reasons.

SESSIONS:

And with regard to the proposal that would change the United States attorney
appointment that we discussed earlier -- I think the Feinstein amendment is not just re-
establishing previous law; it goes beyond the previous law.

And I think, at this point, we don't have a basis to make that change. But would you
agree it goes beyond the previous law?

GONZALES:

Quite frankly, Senator, I don't know what her amendment would do.

GONZALES:

1 would have concerns if her amendment would require or allow a judge to make a
decision about who's going to serve on my staff.

(CROSSTALK)

SESSIONS:

And if a United States attorney is appointed by the power -- and the U.S. attorney's
part of the executive branch -- you would bring that nomination to the Senate for an up-
or-down vote, would you not?

GONZALES:

Again -- I've said it before, but I'll say it again: | am fully committed to work with the
Senate to ensure that we have presidentially appointed, Senate-confirmed U.S. attorneys
in every district.

Now, these are, of course, very, very important. And I don't have the luxury of letting
vacancies sit vacant. And so I have an obligation to the people in those districts to
appoint interims.

And, of course, even though there may be an interim appointment, their judgment,
their experience or qualifications are still, nonetheless, very, very important to me.
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SESSIONS:
You're exactly right.

WHITEHOUSE:
(OFF-MIKE)
Attorney General, it's nice to see you. Thank you for being here,

I'd like to start with an observation in response to the colloquy between you and
Senator Feinstein, As a former United States attorney and somebody who as U.S.
attorney had very active investigations into public corruption in Rhode Island, I share a
bit the concern of the removal of U.S. attorneys under these circumstances.

And in your response you indicated that you would never do anything for -- I think you
said -- political reasons, and you would certainly never do anything that would impede
the ongoing investigation. i

I'would suggest to you that in your analysis of what the department's posture should be
in these situations you should also consider the potential chilling effect on other United
States attorney when a United States attorney who was involved in an ongoing public
corruption case is removed from office. They are not easy cases to do technically, as you
know. They are fraught with a lot of risk. And I think that U.S. attorneys show a lot of
courage when they proceed with those cases, and any signal that might be interpreted or
misinterpreted as discouraging those kinds of activities I think is one you'd want to be
very, very careful about.

So I would propose to you that that's a consideration you should have in mind as you
make those removal and reappointment decisions.

GONZALES:
It already is, but thank you, Senator. I appreciate that,
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U.S. Department of Justice

Office of Legislative Affairs

B\

Office of the Assistant Attorney General Washington, D.C 20530
January 22, 2007

The Honorable John Conyers, Jr.
Chairman

Committee on the Judiciary

United States House of Representatives
Washington, D.C. 20515

The Honorable Howard L. Berman
Member

Committee on the Judiciary

United States House of Representatives
Washington, D.C. 20515

Dear Chairman Conyers and Representative Berman:

This is in response to your letter, dated January 17, 2007, regarding Carol Lam’s
resignation as United States Attomey for the Southern District of California.

Your letter’s suggestion that Ms. Lam was asked or encouraged to resign in an
effort to disrupt an ongoing public corruption investigation is categorically untrue.
United States Attorneys never are removed, or asked or encouraged to resign, in an effort
to disrupt any particular investigation, criminal prosecution or civil case — including any
public corruption case. Any suggestion to the contrary simply is irresponsible. Indeed,
the Attorney General has directed United States Attorneys to prosecute public corruption
vigorously. A fair examination of the Department of Justice’s performance in this area
clearly demonstrates the Department’s commitment to protect the integrity of government
by rooting out public corruption — whenever it is found and whoever is implicated.

Moreover, the removal of a United States Attomey to impede an ongoing public
corruption investigation would be entirely ineffective. Public corruption investigations
typically involve many agents and prosecutors. The departure of the United States
Attorney, for whatever reason, does not stop or even slow the investigation. Given the
occasional turnover of United States Attorneys, career investi gators and prosecutors
exercise direct responsibility for nearly all such cases.

United States Attorneys serve at the pleasure of the President. Like other high-
ranking Executive Branch officials, they may be removed for any reason or no reason.
The Attorney General and the Deputy Attorney General are responsible for evaluating the
performance of the United States Attorneys and ensuring that they are leading their
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Letter to Chairman Conyers and Representative Berman
January 22, 2007
Page 2

offices effectively. That on occasion in an organization as large as the Justice
Department some United States Attorneys resign — for whatever reason — should come as
no surprise.

With regard to the upcoming United States Attorney vacancy in the Southem
" District of California, the Department will select a person to serve temporarily as United
States Attorney until a Senate-corifirmed United States Attorney is appointed, and the
Administration will consult with home-State Senators to select a person to be nominated,
confirmed and appointed. Please be assured that both persons will be experienced
lawyers who are committed to the Department’s priorities — including the vigorous
prosecution of public corruption.

Sincerely,

[k A W]

Richard A. Hertling
Acting Assistant Attorney General

cc: The Honorable Lamar S. Smith
Ranking Minority Member
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Washington, 8¢ 20515
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January 17, 2007

The Honorzble Alberto Gonzales
U.S. Attomey Generzl )
Robert F. Kennedy Building
‘Washington, DC 20530

.

Dear Mr. Attomey General:

In the last week, we learned that the Administration has asked for the resignation of Carol Lam, United
States Attorney for the Southern District of California, Ms. Lam announced yesterday that she has
subrmitted her resignation effective February 15%,

Prior to her appointment as U.§., Attorney, Ms. Lam was a San Diego Supenior Court Judge and a career
prosecutor. Since her appointment as U S, Attorney in 2002, we have heatd no suggestion that she was
cither unqualified fot the position or that she was guilty of misconduct in her office.

To the contrary, since word of the Administration’s effort to remove Ms. Lam surfaced, reports in the San
Diego Union-Tribune quote other prosecutors and defensc lawyers as being “universally shocked” by her
impending dismissal. San Dicgo’s City Attorney called Lam, “the most outstanding U.S. Attorney we’ve
ever had,” The head of the FBI office in San Dicgo called Lam “crucial to the success of multiple
ongoing investigations” adding that she “has an excellent Teputation and has done an excellent job.”

Given this praise and concern for the potential ramifications of her sudden departure, we are perplexed as
to why you have chosen to remove Ms. Lam from the U.S. Attoneys® office in San Diego now. The one
reason we’ve heard suggested for her dismissal was a decrease in immigration-related prosecutions, yet in
the months of May, June and July of 2006, the U.S. Attorneys® Office in the Southem District of
California was ane of the top three USAOSs in immi gration prosecutions, hardly a record that would lead
to removal,

At the moment, Ms. Lam is leading an office in the middle of a high-profile public corruption
investigation. While the work on this investigation led to the conviction of former-Rep. Cunningham, a
number of other corruption probes have, grown out of the case and arc still pending. We do not doubt that
removing Ms. Lam from the U.S. Attorneys’ office in San Dicgo now will disrupt this investigation.

Forcing Ms. Lam's resignation now leaves the appearance that this growing public corruption probe may
~ bepart of the Administration’s motivation in removing her. If this is untrue, it is vitally important that
this perception be comrected, and we ask you to share with us the basis of your request for her resignation.

Sincerely,
ohn Conyers, Jr. / i’;‘tjward L. Berman
Chairman Member
House Committee on the Judiciary House Committee on the Judiciary

PRINTED ON RECYCLEQ raren
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U.S. Department of Justice

¥fficeof Tegistative Affairs

Office of the Assistant Attorney General Warlungtow, D.C 20330

January 16, 2007

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

The Honorable Dianne Feinstein
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Chairman Leahy and Senator Feinstein:

This is in response to your letter, dated January 9, 2007, regarding the
Administration’s appointment of United States Attorneys.

United States Attomeys are at the forefront of the Department of Justice’s efforts.
They are leading the charge to protect America from acts of terrorism; reduce violent
crime, including gun crime and gang crime; enforce immigration laws; fight illegal drugs,
especially methamphetamine; combat crimes that endanger children and families like
child pornography, obscenity, and human trafficking; and ensure the integrity of the
marketplace and of government by prosecuting corporate fraud and public corruption.
The Attorney General and the Deputy Attorney General are responsible for evaluating the
performance the United States Attorneys and ensuring that United States Attorneys are
leading their offices effectively.

United States Attorneys serve at the pleasure of the President. Thus, like other
high-ranking Executive Branch officials, they may be removed for any reason or no
reason. That on occasion in an organization as large as the Justice Department some
United States Attorneys are removed, or are asked or encouraged to resign, should come
as no surprise. Discussions with United States Attorneys regarding their continued
service generally are non-public, out of respect for those United States Attorneys; indeed,
a public debate about the United States Attorneys that may have been asked or
encouraged to resign only disserves their interests. In any event, please be assured that
United States Attorneys never are removed, or asked or encouraged to resign, in an effort
to retaliate against them or interfere with or inappropriately influence a particular
investigation, criminal prosecution or civil case. United States Attorneys are law
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Letter to Chairman Leahy and Senator Feinstein
January 16, 2007

Page 2

enforcement officials and officers of the court who must carry out their responsibilities
with strict impartiality.

The Administration is committed to having a Senate-confirmed United States
Attorney in all 94 federal districts. When a vacancy in the office of United States
Attomey occurs (because of removal, resignation or for any other reason), the
Administration first must determine who will serve temporarily as United States Attorney
until a new Senate-confirmed United States Attorney is appointed. Because of the
importance of continuity in the office, the Administration often looks to the First
Assistant United States Attorney or another senior manager in the office to serve as
acting or interim United States Attorney. Where neither the First Assistant United States
Attorney nor another senior manager in the office is able or willing to serve as acting or
interim United States Attorney, or where their service would not be appropriate in the
circumstances, the Administration may look to other Department employees to serve as
interim United States Attorney. At no time, however, has the Administration sought to
avoid the Senate confirmation process by (1) appointing an interim United States
Attorney and then (2) refusing to move forward, in consultation with home-State
Senators, on the selection, nomination and (hopefully) confirmation of a new United
States Attomney. The appointment of United States Attommeys by and with the advice and
consent of the Senate unquestionably is the appointment method preferred by the Senate
and the one that the Administration follows.

Last year’s amendment to the Attomey General’s appointment authority was
necessary and appropriate. Prior to the amendment, the Attorney General could appoint
an interim United States Attorney for only 120 days; thereafter, the district court was
authorized to appoint an interim United States Attorney. In cases where a Senate-
confirmed United States Attorney could not be appointed within 120 days, the limitation
on the Attorney General’s appointment authority resulted in numerous, recurring
problems. For example, some district courts — recognizing the oddity of members of one
branch of government appointing officers of another and the conflicts inherent in the
appointment of an interim United States Attorney who would then have many matters
before the court - refused to exercise the court appointment authority, thereby requiring
the Attorney General to make successive, 120-day appointments. In contrast, other
district courts ~ ignoring the oddity and the inherent conflicts — sought to appoint as
interim United States Attorney wholly unacceptable candidates who did not have the
appropriate experience or the necessary clearances. Because the Administration is
committed to having a Senate-confirmed United States Attorney in all 94 federal districts,
changing the law to restore the limitations on the Attorney General's appointment
authority is unnecessary.

Enclosed per your request is information regarding the exercise of the Attorney
General’s authority to appoint interim United States Attorneys. As you will see, the
enclosed information establishes conclusively that the Administration is committed to
having a Senate-confirmed United States Attorney in all 94 federal districts. Indeed,
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Letter to Chairman Leahy and Senator F einstein
January 16, 2007

Page 3

every single time that a United States Attorney vacancy has arisen, the President either
has made a nomination or the Administration is working, in consultation with home-State
Senators, to select candidates for nomination. Such nominations are, of course, subject to
Senate confirmation.

fAAA - //»/‘7

Richard A. Hertling
Acting Assistant Attorney General

Enclosure
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, when the Congress amended the Attorney General’s
authority to appoint interim United States Attorneys, the President has nominated 15
individuals to serve as United States Attomey. The 15 nominations are:
Erik Peterson — Western District of Wisconsin;
Charles Rosenberg — Eastern District of Virginia;
Thomas Anderson — District of Vermont;
Martin Jackley - District of South Dakota; -

* Alexander Acosta — Southern District of Florida;
Troy Eid — District of Colorado;
Phillip Green — Southern District of Iilinois;
George Holding — Eastern District of North Carolina;
Sharon Potter — Northern District of West Virginia;
Brett Tolman — District of Utah;
Rodger Heaton — Central District of Illinois;
Deborah Rhodes — Southern District of Alabama;
Rachel Paulose - District of Minnesota;
John Wood — Western District of Missouri; and
Rosa Rodriguez-Velez — District of Puerto Rico.

® & o 0 0 0 ¢ o o e @ o o o o

All but Phillip Green, John Wood, and Rosa Rodriguez-Velez have been confirmed by
the Senate.

VACANCIES AFTER AMENDMENT TO ATTORNEY GEN ERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, there have been 11 new U.S. Attorney vacancies that have
arisen. For five of the 11 vacancies, the First Assistant United States Attorney (FAUSA)
in the district was selected to lead the office in an acting capacity under the Vacancies
Reform Act, see 5 U.S.C. § 3345(a)(1) (first assistant may serve in acting capacity for
210 days unless a nomination is made). Those districts are:

¢ Central District of California — FAUSA George Cardona is acting United States
Attorney (Cardona is not a candidate for presidential nomination; a nomination is
not yet ready); '

¢ Southern District of Illinois — FAUSA Randy Massey is acting United States
Attorney (Massey is not a candidate for presidential nomination; a nomination
was made last Congress, but confirmation did not occur);
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¢ Northern District of Iowa — FAUSA Judi Whetstine is acting United States
Attorey (Whetstine is not a candidate for nomination and is retiring this month,
necessitating an Attorney General appointment; nomination is not yet ready);
¢ Eastern District of North Carolina — FAUSA George Holding served as acting
United States Attorney (Holding was nominated and confirmed);
¢ Northern District of West Virginia - FAUSA Rita Valdrini served as acting -
United States Attorney (Valdrini was not a candidate for presidential nomination;
another individual was nominated and confirmed).
Forsix of the 11 vacancies, the Department selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attomey
for the district in which the office of United States attorney is vacant”). Those districts
are:

* Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attomney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

¢ Eastern District of Arkansas - Tim Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned (Griffin has expressed
interest in presidential nomination; nomination is not yet ready);

¢ District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division (Taylor has expressed
interest in presidential nomination; nomination is not yet ready);

¢ District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court (Stecher has expressed interest in presidential
nomination; nomination is not yet ready);

* Middle District of Tennessee — Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned (Morford has
expressed interest in presidential nomination; nomination is not yet ready); and

* Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resi gned
(Schlozman expressed interest in presidential appointment; someone else was
nominated).

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

The Attomey General has exercised the authority to appoint interim United States
Attorneys a total of nine times since the authority was amended in March 2006. In two of
the nine cases, the FAUSA had been serving as acting United States Attorney under the
Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a
nomination could be made. Thereafter, the Attorney General appointed that same
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"FAUSA to serve as interim United States Attorney. These districts include:

= District of Puerto Rico ~ Rosa Rodriguez-Velez (Rodriguez-Velez has been
nominated); and

¢ Eastern District of Tennessee — Russ Dedrick (Dedrick has expressed interest in
presidential nomination; nomination is not yet ready).

In one case, the FAUSA had been serving as acting United States Attorney under the
VRA, but the VRA’s 210-day period expired before a nomination could be made.
Thereafter, the Attorney General appointed another Department employee to serve as
interim United States Attorney until a nomination could be submitted to the Senate. That
district is: :

_ » District of Alaska — Nelson Cohen (Cohen is not a candidate for presidential
nomination; nomination is not yet ready).

In the five remaining cases, the Department selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate. Those districts are:

¢ Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attomey
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

* Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attorney when incumbent United States Attomney resigned (Griffin has expressed
interest in presidential nomination; nomination is not yet ready);

* District of Columbia - Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attomney resigned to be appointed Assistant
Attorney General for the National Securi ty Division (Taylor has expressed
interest in presidential nomination; nomination is not yet ready);

- ¢ District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court (Stecher has expressed interest in presidential
nomination; nomination is not yet ready);

¢ Middle District of Tennessee — Craig Morford was appointed interim United
States Attorney when incumbent United States Altorney resigned (Morford has
expressed interest in presidential nomination; nomination is not yet ready); and

¢ Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attomey and FAUSA resigned
(Schlozman expressed interest in presidential appointment; someone else was
nominated).
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Bnited States Semate

WASHINGTON, DC 20510

January 9, 2007

The Honorable Alberto Gonzales
U.S. Department of Justice

950 Pennsylvania Ave, NW
Washington, DC 20530

Dear Attorney General Gonzales:

Recently, it has come to our attention that the Department of Justice
has asked several U.S, Attorneys from around the country to resign their
positions by the end of the month, prior to the end of their terms without
cause. We also understand the intentjon s to have your office appoint
interim replacements and potentially avoid the Senate confirmation process
altogether.

have been made that you desist from moving forward with these efforts and
hold the requests in abeyance.

As you know, U.S. Attorneys around the country serve important
-functions bringing many of the most important and difficult cases. Our U.S.
Attorneys are responsible for taking the lead on public corruption cases and
- many of the anti-terrorism efforts across the country. U.S. Attorneys also
play a vital role in combating traditional crimes like narcotics trafficking,
bank robbery, guns, violence, environmental crime, civil rights violations
and fraud. U.S. Attorneys are also taking the lead on prosecuting computer
hacking, Internet fraud and intellectual property theft; accounting and
' securities fraud and computer chip theft. Continuity in these positions is of
utmost importance, and freedom from any inappropriate influences or the
appearance of influence must be avoided at all costs.
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Please provide information regarding all instances in which you have
exercised the authority to appoint an interim United States Attomey. In
addition, please provide us with information on whether any efforts have
been made to ask or encourage the former or current U.S. Attorneys to
resign their position.

We would appreciate your prompt attention to this matter and written
answers prior to your appearance before the Judiciary Committee on J anuary
18,2007. Please contact us or Senator Feinstein’s chief counsel, Jennifer
Duck (202-224-6975), should you have any questions.

Sincerely yours,

) (R
\_/ Dianne Feinstein Patrick Leahy
United States Senator United States Senator
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United States Senate

WASHINGTON, DC 20510

February 8, 2007

The Honorable Alberto R. Gonzales
Attorncy General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

Dear Attorney General Gonzales:

As you know, the Senate Judiciary Committee held a hearing this week to
examine the growing politicization of the hiring and firing of United States Attomeys,
our nation’s top federal prosecutors.

Unfortunately, the hearing only served to intensify, rather than assuage, our
concerns, particularly given the circumstances surrounding the ouster of Bud Cummins,
who was the U.S. Attomey in the Eastern District of Arkansas until last December.

When you testified before the Committee on J anuary 18, 2007, you stated
unequivocally that you “would never, ever make a change in a U.S. Attorney position for
political reasons.” In a stunning admission, however, Deputy Attorney General Paul
McNulty, in his own testimony on February 6%, acknowledged that Mr. Cummins was
pushed out for no reason other than to install — without Senate confirmation — Tim
Griffin, a former aide to Karl Rove. At the time, Mr. Griffin had minimal federal
prosecution experience, but was highly skilled in opposition research and partisan attacks
for the Republican National Committee. This strikes us as a quintessentially “political”
reason to make a change.

) We recognize, of course, that United States Attorneys scrve at the pleasure of the
President, but as several highly tespected and distinguished former officials of the
Department of Justice have noted, the dismissal of a well-respected U.S. Attorney simply
to reward an inexperienced partisan is unprecedented.

Although Senators expect soon to be briefed privately about the alleged
performance issues of several other U.S. Attorneys, we hope that you will quickly and
publicly address the most troubling aspects of the Cummins ouster and Griffin
appointment. We look forward to a fuller explanation of why a concededly well-
performing prosecutor was terminated in favor of such a partisan figure:

¢ In particular, when was the decision made to appoint Tim Griffin to replace Bud
Cummins?
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s Specifically, who lobbied on behalf of Tim Griffin’s appointment, both inside and
outside the Administration?

¢ Why was Bud Cummins told to resign in June of 2006, when the other dismissed
officials were told in December of 20067 Was the reason to give the replacement,
Tim Griffin, a chance to become ensconced at the U.S. Attorney’s Office in
Arkansas before making the appointment?

* Inlight of the unprecedented nature of the appointment, we are cspecially
interested in understanding the role played by Karl Rove. In particular, what role
did Karl Rove, with whom Griffin was closely associated, play in the decision to
appoint Griffin?

Given that Mr. Rove was himself apparently still being investigated by a U.S.
Attorney in June of 2006, it would be extremely untoward if he were at the same time
leading the charge to oust a sitting U.S. Attorney and install his own former aide.

These questions go to the heart of the public’s confidence in the fair
administration of justice. Once appointed, U.S. Attomneys, perhaps more than any other
public servant, must be above potitics and beyond reproach; they must be seen to enforce
the rule of law without fear or favor.

Given the issues raised in the recent hearing, we are naturally concerned about the
Administration’s professed commitment to keeping politics out of the Department of
Justice. We hope that you will quickly put those concerns to rest.

Sincerely,

. DA’A M

~N
D

Cli 22— =5
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Anited States Senate I 3895?”

WASHINGTON, DC 20510

February 13, 2007

’

The Honorable Alberto Gonzales
Attomney General

Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-

Dear Attorney General Gongzales:

We have read about the forced resignations of selected United States Attorneys around
the country and we want to make sure that neither of our U.S. Attomneys in Michigan will be
subjected to this treatment. Specifically, we would like to know: ’ } ’
_—*\—_'

5 1. Has either of our Michigan U.S. Attorneys been asked to resign?

2. If so, please provide us with the justification for your resignation request
including any negative submissions in his or her personnel file.

Thank you for your cooperation.

Sincerely,

44

Debbie Stabenow Carl Levin

CC. Fred ﬁ'cldins
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The National Association of Former United States Attorneys

President 2006-2007 Executive Director
Atlee'W. Wampler, Il B. Mahlon Brown
305-577-0044 Office (702) 383-8332 Office
305-577-8545 Fax (702) 383-8452 Fax
Email: awampler@wbwcb.com Email: nafusabrown@hotmail.com

February 14, 2007

The Honorable Alberto R. Gonzales

Attorney General of the United States

United State Department of Justice

950 Pennsylvania Avenue, NW )
Washington, DC 20530-0001 -

Re: Media Reports of Termination of United States Attorneys

Dear Attorney General Gonzales,

We are the President and Executive Director of the National Association of Former
United States Attorneys (“NAFUSA”). NAFUSA was founded in March 1979 to promote,
defend and -further the integrity and the preservation of the litigating authority and independence
of the Office of the United States Attorney. Our membership includes United States Attommeys
from every administration back to President Kennedy and includes former United States i
Attorneys from every state in the union. It is with this mission and with our cumulative !
experience as United States Attorneys that we write.

. We are very troubled with recent press accounts concerning the termination of a sizable :
number of United States Attorneys. Historically, United States Attorneys have had a certain !
degree of independence because of the unique and integral role the United States Attomneys play
in federal law enforcement. Among other things, the United States Attorney establishes and
maintains working and trusting relationships with key federal, state and local law enforcement
agencies. In many respects, while the United States Attorney is a representative of the
Department of Justice in each district, the United States Attorncy also brings to bear his or her

"experience and knowledge of the law enforcement needs of the district in establishing priorities
and allocating resources. Most importantly, United States Attorneys have maintained a strong
tradition of insuring that the laws of the United States are faithfully executed, without favor to
anyone and without regard to any political consideration. It is for these reasons that the usual
practice has been for United States Attorneys to be permitted to serve for the duration of the
administration that appointed them.

We are concerned that the role of the United States Attomneys may have been undermined
by what may have been political considerations which run counter to the proper administration of
justice and the tradition of the Department of Justice. While we certainly recognize that the
United States Attorneys serve at the pleasure of the President, we would vigorously oppose any
effort by any Attorney General to remove a United States Attorney as a result of political

PO Box 1010 Las Vegas, NV 82125 Join us on the web at www.nafusa.org
800-896-4942 Toll Free 702-383-8332 Office 702-383-8452 Fax  nafusabrown@hotmail.com
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February 14, 2007
Page2

displeasure or for political reward. Any such effort would undermine the confidence of the
federal judiciary, federal and locat law enforcement agencies, the public, and the thousands of
Assistant United States Attomeys working in those offices.

‘We do not mean to suggest that we know the reasons for each of the terminations or, for
that matter, all of the relevant facts. Indeed, we encourage the Department of Justice and
Congress to make as full arid-as complete a disclosure of the facts surrounding these firings as is
permissible. Still, the reported facts are troubling, perhaps unique in the annals of the
Department of Justice, and certainly raise questions as to whether political considerations
prompted the decision to terminate so many United States Attorneys. It may well be that
legislative attention or a written policy of the Department of Justice is necessary to deal with this
and similar situations in the future to afford continuity and protection to United States Attorneys.
We will be happy to assist the Department or Congress in any such effort.

Atlee W. Wampler ITI
President

Executive Director

Copies to:
® Deputy Attorney General Paul J. McNulty
® United States House of Representatives Committec on the Judiciary (as requested)
* United State Senate Committee on the Judiciary

PO Box 1010 Las Vegas, NV 89125 Join us on the web at www.nafusa.org
800-896-4942 Toll Free 702-383-8332 Office 702-383-8452 Fax  nafusabrown@hotmail.com
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Senator Feinstein Concerned over Resignations
of at Least Seven U.S. Attorneys Across the Country

- Senator Feinstein to question Attorney General Gonzalez
at Judiciary Committee Hearing later this week -

January 16, 2007

Washington, DC — In a speech on the Senate Floor, U.S. Senator Dianne Feinstein (D-
Calif)) today expressed concern about the Jact that a number of U.S. Attorneys have been asked
by the Department of Justice to resign their positions prior to the end of their terms and without
cause.

In a little noticed provision included in the Patriot Act reauthorization last year, the
Administration's authority to appoint interim U.S. Attorneys was greatly expanded. The law was
changed so that if a vacancy arises the Attorney General may appoint a replacement for an
indefinite period of time — thus completely avoiding the Senate confirmation process

Senators Feinstein, Patrick Leahy (D-Vt), and Mark Pryor (D-Ark, ) last week introduced
the Preserving United States Attorney Independence Act, which would prevent further
circumvention of the Senate's constitutional prerogative to confirm U.S. Attorneys and restore
appointment authority to the appropriate District Courts.

The full text of Senator Feinstein's Sfloor statement follows.

Recent newspaper articles have detailed the circumstances surrounding the departure of
several U.S. Attorneys across the country:

¢ Politicizing Prosecutors: “United States atiorneys are so powerful that their impartiality
must be beyond question. One way to ensure that is to require them to submit to
questions from the Senate, and face a confirmation vote.” New York T, imes — 1/15/07.
www.nytimes.com/2007/01/15/opinion‘1 Smon2.him!” r=1&oref=slogin

¢ U.S. Attorney Vacancies Spark Concerns: “As the Bush administration enters its last
two years, a number of U.S. attorneys are departing. causing concern that some high-
profile prosecutions may suffer. As many as seven U.S. attorneys. . . are leaving or
being pushed out.” Wall Street Journal - 1/16/07.
http://online. wsj.conm/google login.him[?url=hitp®.3 A%2F",2Fonline,wsj.com® o Farticl
€%2FSB116891552371 177295 html%3Fmod%3Dgooulencws wsj
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¢ Lam is Asked to Step Down: “The Bush administration has quietly asked San Diego
U.S. Attorney Carol Lam, best known for her high-profile prosecutions of politicians and
corporate executives, to resign her post, a law enforcement official said.” San Diego
Union Tribune — 1/12/07.
http://weblog signonsandiego.com umontrib 20070112 pews In 1 2lam.btmi

* Nevada U.S. Attorney Given Walking Papers: “The Bush administration has forced
Daniel Bogden out of his position as U.S. attorney for the District of Nevada. Nevada's
two senators said Sunday.” Las Vegas Review Journal - 1/16/07.
www.reviewjournal.com/Ivrj_ome/2007 Jan-15-Mon-2007 news’] 1980257 hum}

The following is a transcript of Senator Feinstein's Sloor speech:

“Mr. President, I have introduced an amendment on this bill which has to do with
the appointment of U.S. Attorneys. This is also the subject of the Judiciary Committee's
jurisdiction, and since the Attorney General himself will be before that committee on
Thursday, and I will be asking him some questions, T speak today in morning business on
what I know so much about this situation.

Recently, it came to my attention that the Department of Justice has asked several
U.S. Attorneys from around the country to resign their positions — some by the end of this
month - prior to the end of their terms not based on any allegation of misconduct. In
other words, they are forced resignations.

I have also heard that the Attorney General plans to appoint interim replacements
and potentially avoid Senate confirmation by leaving an interim U.S. Attorney in place for
the remainder of the Bush administration.

How does this happen? The Department sought and essentially was given new
authority under a little known provision in the PATRIOT Act Reauthorization to appoint
interim appointments who are not subject to Senate confirmation and who could remain in
place for the remainder of the Bush administration.

To date, I know of at least seven U.S. Attorneys forced to resign without cause,
without any allegations of misconduct. These include two from my home State, San Diego
and San Francisco, as well as U.S. Attorneys from New Mexico, Nevada, Arkansas, Texas,
Washington and Arizona.

In California, press reports indicate that Carol Lam, U.S. Attorney for San Diego,
has been asked to leave her position, as has Kevin Ryan of San Francisco. The public
response has been shock. Peter Nunez, who served as the San Diego U.S. Attorney from
1982 to 1988, has said, ‘This is like nothing I've ever seen in my 35-plus years.’

He went on to say that while the President has the autharity to fire a U.S. Attorney
for any reason, it is ‘extremely rare’ unless there is an allegation of misconduct.
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To my knowledge, there are no allegations of misconduct having to do with Carol
Lam. She is a distinguished former judge. Rather, the only explanation I have seen are
concerns that were expressed about prioritizing public corruption cases over smuggling
and gun cases.

The most well-known case involves a U.S. Attorney in Arkansas. Senators Pryor
and Lincoln have raised significant concerns about how "Bud” Cummins was asked to
resign and in his place the administration appointed their top lawyer in charge of political
opposition research, Tim Griffin. I have been told Mr. Griffin is quite young, 37, and
Senators Pryor and Lincoln have expressed concerns about press reports that have
indicated Mr. Griffin has been a political operative for the RNC.

While the administration has confirmed that 5 to 10 U.S. Attorneys have been asked

to leave, I have not been given specific details about why these individuals were asked to
~leave. Around the country, though, U.S. Attorneys are bringing many of the most

important and complex cases being prosecuted. They are responsible for taking the lead on
public corruption cases and many of the antiterrorist efforts in the country. As a matter of
fact, we just had the head of the FBI, Bob Mueller. come before the Judiciary Committee at
our oversight hearing and tell us how they have dropped the priority of violent crime
prosecution and, instead, are taking up public corruption cases; ergo, it only follows that
the U.S. Attorneys would be prosecuting public corruption cases.

As a matter of fact, the rumor has it — and this is only rumor — that U.S. Attorney
Lam, who carried out the prosecution of the Duke Cunningham case, has other cases
pending whereby, rumor has it, Members of Congress have been subpoenaed. I have also
been told that this interrupts the flow of the prosecution of these cases, to have the present
U.S. attorney be forced to resign by the end of this month.

Now, U.S. Attorneys play a vital role in combating traditional crimes such as
narcotics trafficking, bank robbery, guns, violence. environmental crimes, civil rights, and
fraud, as well as taking the lead on prosecuting computer hacking, Internet fraud, and
intellectual property theft, accounting and securities fraud, and computer chip theft.

How did all of this happen? This is an interesting story. Apparently, when
Congress reauthorized the PATRIOT Act last Year, a provision was included that modified
the statute that determines how long interim appointments are made. The PATRIOT Act
Reauthorization changed the law to allow interim appointments to serve indefinitely rather
than for a limited 120 days. Prior to the PATRIOT Act Reauthorization and the 1986 law,
when a vacancy arose, the court nominated an interim U.S. Attorney until the Senate
confirmed a Presidential nominee. The PATRIOT Act Reauthorization in 2006 removed
the 120-day limit on that appointment, so now the Attorney General can nominate someone
who goes in without any confirmation hearing by this Senate and serve as U.S. Attorney for
the remainder of the President's term in office. This is a way, simply stated, of avoiding a
Senate confirmation of a U.S. Attorney.
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The rationale to gi Y
judges are also subject to Senate confirmation and are not political positions, there is
greater likelihood that their choice of who should serve as an interim U.S. Attorney would
be chosen based on merit and not manipulated for political reasons. To me, this makes

good sense.

Finally, by having the district court make the appointments, and not the Attorney
General, the process provides an incentive for the administration to move quickly to
appoint a replacement and to work in cooperation with the Senate to get the best qualified
candidate confirmed. ’

I strongly believe we should return this power to district courts to appoint interim
U.S. Attorneys. That is why last week, Senator Leahy, the incoming Chairman of the
Judiciary Committee, the Senator from Arkansas, Senator Pryor, and I filed a bill that
would do just that. Our bill simply restores the statute to what it once was and gives the
authority to appoint interim U.S. Attorneys back to the district court where the vacancy
arises. .

I could press this issue on this bill. However, I do not want to do so because I have
been saying I want to keep this bill as clean as possible, that it is restricted to the items that
are the purpose of the bill, not elections or any other such things. I ought to stick to my
own statement.

Clearly, the President has the authority to choose who he wants working in his
administration and to choose who should replace an individual when there is a vacancy.
But the U.S. Attorneys’ job is too important for there to be unnecessary disruptions, or,
worse, any appearance of undue influence. At a time when we are talking about
toughening the consequences for public corruption, we should change the law to ensure
that our top prosecutors who are taking on these cases are free from interference or the
appearance of impropriety. This is an important change to the law. Again, I will question
the Attorney General Thursday about it when he is before the Judiciary Committee for an
oversight hearing.

I'am particularly concerned because of the inference in all of this that is drawn to
manipulation in the lineup of cases to be prosecuted by a U.S. Atterney. In the San Diego
case, at the very least, we have people from the FBI indicating that Carol Lam has not only
been a straight shooter but a very good prosecutor. Therefore, it is surprising to me to see
that she would be, in effect, forced out, without cause. This would go for any other U.S.
Attorney among the seven who are on that list.

We have something we need to look into, that we need to exercise our oversight
on, and I believe very strongly we should change the law back te where a Federal judge
makes this appointment on an interim basis subject to regular order, whereby the
President nominates and the Senate confirms a replacement”
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Politics and prosecutors
Chicago Tribune
January 22, 2007

EDITORIAL

The appointment of federal prosecutors is not normally a subject that generates much controversy. But some 11
U.S. attorneys have left in the 14st 10 months, some of them at the request of the Justice Department, and critics
charge the White House is purging the ranks for political reasons, while installing administration cronies in
their place.Lending credence to these charges is a change in the law made last year that allows the attorney
general to install successors without going through Senate confirmation. Sen. Dianne Feinstein (D-Calif))
accuses President Bush of "pushing out U.S. attorneys from across the country under a cloak of secrecy and
then appointing indefinite replacements.”

We enjoy a good conspiracy theory as much as anyone, but in this case, the evidence is pretty thin. Keep in
mind-that the prosecutors being replaced are themselves Bush appointees--which casts doubt on the idea that
political motivations are at work. U.S. attorneys serve at the pleasure of the president, and it's not unusual for
them to leave because they have other career plans--or for the attorney general to relieve prosecutors whose
performance he finds unsatisfactory. As for trying to operate without Senate approval, Atty. Gen. Alberto
Gonzales did all he could to dispel that fear when he appeared Thursday before the Senate Judiciary Committee.

"I am fully committed, as the administration's fully committed, to ensure that, with respect to every United

States attorney position in the country, we will have a presidentially appointed, Senate-confirmed United States
attorney," he said. When Feinstein said she thinks the Senate should get to review all appointments, he replied,
"I agree with you." The Justice Department also notes that since the law was changed, the president has sent 15
nominees to the Senate. So much for the charge of plotting to circumvent the usual process. '

Whether the administration has made sound appointments is subject to debate. Critics are particularly
suspicious of Timothy Griffin, a former aide to the Republican National Committee, who was named to the job
in the Eastern District of Arkansas. But Griffin has also served as an Army prosecutor and a special assistant
U.S. attorney. If he is shown to be unsuitable for the job for one reason or another, the Senate can vote him

down.

Another alleged victim of the purge is Carol Lam of San Diego. who prosecuted GOP Rep. Randy "Duke"
Cunningham of California for bribery. But her dismissal may have something to do with the sharp drop in the
number of prosecutions during her term, or with the complaints of Border Patrol agents that she gives low
priority to prosecuting illegal immigrants.

Senators. are frf;e to pursue issues like these during confirmation and oversight hearings. But for the moment,
the administration deserves better than the presumption of guilt.
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Los Angeles Times editorial

January 26, 2007
The rumor bill

Sen. Dianne Feinstein's concerns about the departure of a high-profile U.S. attorney are
premature.

IT'S NEVER A good idea to write legislation in response to a rumor, yet that's exactly
what Sen. Dianne Feinstein appears to have done in the case of Carol Lam. Lam is the
U.S. attorney in San Diego who oversaw the prosecution of former Rep. Randy "Duke"
Cunningham, who pleaded guilty to receiving $2.4 million in bribes from military
contractors and evading more than $1 miliion in taxes. Lam is one of half a dozen U.S.
attorneys, including one in San Francisco, who are stepping down.

Feinstein at least acknowledges that she is responding to a rumor that Lam is being
forced out not because of policy or personality differences with her superiors but because
she is preparing other cases that might ruffle influential feathers. Lam's office has been
investigating a politically connected defense contractor who was described as an
unindicted co-conspirator in the Cunningham case.

This conspiracy theory has another strand: a suddenly controversial provision in the
Patriot Act that allows the attorney general to name an acting U.S. attorney who can
serve until the Senate confirms a new nominee. Feinstein has proposed a bill that would
restore the previous arrangement, in which local federal judges named U.S. attorneys on
an interim basis.

The Justice Department persuasively argues that it hasn't abused its new authority to
bypass the usual Senate confirmation process. Even after they are confirmed by the
Senate, U.S. attorneys still serve at the president's pleasure, and they can be removed if
they are underperforming or if their priorities conflict with the administration's.

A further problem with the conspiracy theory is that it is not easy, as even Watergate
demonstrated, for an administration to stymie a criminal investigation. If the Bush
administration has been scheming to prevent the prosecution of prominent Republicans, it
has been remarkably unsuccessful: Just ask Cunningham. former Rep. Bob Ney or I.
Lewis "Scooter" Libby.

Where politics undeniably plays a role — and not just in this administration — is in the
selection of U.S. attomeys, who often are prominent members of the president's party.
Yet precisely because these positions are political plums, professionals in the Justice
Department and the FBI traditionally exert huge influence in prosecution decisions.
Those same professionals are likely to blow the whistle on improper interference.

Feinstein and other senators certainly should keep their ears pricked for any such alarm.
They also should press Atty. Gen. Alberto R. Gonzales to explain the personnel changes
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Committee that the names of new U.S. attorneys be submitted expeditiously to the
Senate. But cries of a conspiracy are premature, and so is Feinstein's legislation.

The Pot Calling the Kettle “Interim™
Democrats with short memories rail about Bush’s removal of U.S. attorneys.

By Andrew C. McCarthy

In lambasting the Bush administration for politicizin g the appointment of the nation’s
United States attorneys, Democrats may be on the verge of redefining chutzpah.

The campaign is being spearheaded on the Judiciary Committee by Senator Dianne
Feinstein. She contends that at least seven U.S. attorneys — tellingly, including those for
two districts in her home state — have been “forced to resign without cause.” They are,
she further alleges, to be replaced by Bush appointees who will be able to avoid Senate
confirmation thanks to a “little known provision” of the Patriot Act reauthorization law
enacted in 2006.

Going into overdrive, Feinstein railed on the Senate floor Tuesday that *“[t]he public
response has been shock. Peter Nunez, who served as the San Diego U.S. Attorney from
1982 to 1988 has said, ‘This is like nothing I've ever seen in my 35-plus years.”

Yes, the public, surely, is about as “shocked, shocked” as Claude Raines’s Captain
Renault, and one is left to wonder whether Mr. Nunez spent the 1990s living under a
rock.

One of President Clinton’s very first official acts upon taking office in 1993 was to fire
every United States attorney then serving — except one, Michael Chertoff, now
Homeland Security secretary but then U.S. attorney for the District of New Jersey, who
was kept on only because a powerful New Jersey Democrat, Sen. Bill Bradley,
specifically requested his retention,

Were the attorneys Clinton fired guilty of misconduct or incompetence? No. As a class
they were able (and, it goes without saying, well-connected). Did he shove them aside to
thwart corruption investigations into his own party”? No. It was just politics, plain and
simple.

Patronage is the chief spoil of electoral war. For a dozen years, Republicans had been in
control of the White House, and, therefore of the appointment of all U.S. attorneys.
President Clinton, as was his right, wanted his party’s own people in. So he got rid of the
Republican appointees and replaced them with, predominantly, Democrat appointees (or
Republicans and Independents who were acceptable to Democrats).

We like to think that law enforcement is not political, and for the most part — the day-to-
day part, the proceedings in hundreds of courtrooms throughout the country — that is
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true. But appointments are, and have always been political. Does it mean able people are

relieved betore their terms are up? Yes, but that is the way the game is played.

Indeed, a moment’s reflection on the terms served by U.S. attorneys reveals the
emptiness of Feinstein’s argument. These officials are appointed for four years, with the
understanding that they serve at the pleasure of the president, who can remove them for
any reason or no reason. George W. Bush, of course, has been president for six years.
That means every presently serving U.S. attorney in this country has been appointed or
reappointed by this president.

That is, contrary to Clinton, who unceremoniously cashiered virtually all Reagan and
Bush 41 appointees, the current President Bush can only, at this point, be firing his own
appointees. Several of them, perhaps even all of them, are no doubt highly competent.
But it is a lot less unsavory, at least at first blush, for a president to be rethinking his own
choices than to be muscling out another administration’s choices in an act of unvarnished
partisanship.

Feinstein’s other complaint, namely, that the Bush administration is end-running the
Constitution’s appointment process, which requires Senate confirmation for officers of
the United States (including U.S. attorneys), is also unpersuasive.

As she correctly points out, the Patriot Act reauthorization did change prior law.
Previously, under the federal code (Title 28, Section 546), if the position of district U.S.
attorney became vacant, it could be filled for up to 120 days by an interim appointee
selected by the attorney general. What would happen at the end of that 120-day period, if
a new appointee (who would likely also be the interim appointee) had not yet been
appointed by the president and confirmed by the senate? The old law said the power to
appoint an interim U.S. attorney would then shift to the federal district court, whose
appointee would serve until the president finally got his own nominee confirmed.

This was a bizarre arrangement. Law enforcement is exclusively an executive branch
power. The Constitution gives the judiciary no role in executive appointments, and the
congressional input is limited to senate confirmation. U.S. attorneys are important
members of the Justice Department — the top federal law enforcement officers in their
districts. But while the attorney general runs the Justice Department, U.S. attorneys work
not for the AG but for the president. They are delegated to exercise executive authority
the Constitution reposes only in the president, and can thus be terminated at will by the
president. Consequently, having the courts make interim appointments made no practical
sense, in addition to being constitutionally dubious.

The Patriot Act reauthorization remedied this anomaly by eliminating both the role of the
district courts and the 120-day limit on the attorney general’s interim appointments. The

interim appointee can now serve until the senate finally confirms the president’s
nominee.

Is there potential for abuse here? Of course — there’s no conceivable appointments
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the ultimate check on political excess.

So yes, a president who wanted to bypass the Constitution’s appointments process could
fire the U.S. attorney, have the attorney general name an interim appointee, and simply
refrain from submitting a nominee to the senate for confirmation. But we’ve also seen
plenty of abuse from the Senate side of appointments — and such abuse was not
unknown under the old law. Though the president can nominate very able U.S. attorney
candidates — just as this president has also nominated very able Jjudicial candidates —
those appointments are Gften stalled in the confirmation process by the senate’s refusal to
act, its imperious blue-slip privileges (basically, a veto for senators from the home state
of the nominee), and its filibusters.

But that’s politics. The president tries to shame the senate into taking action on qualified
nominees. Senator Feinstein, now, is trying to shame the White House — making sure the
pressure is on the administration not to misuse the Patriot Act modification as an end-
around the confirmation process.

‘Why is Feinstein doing this? After all, the next president may be a Democrat and could
exploit to Democratic advantage the same perks the Bush administration now enjoys.

Well, because Feinstein is not going to be the next president. She is still goingto be a
senator and clearly intends to remain a powerful one. Aside from being enshrined in the
Constitution, the confirmations process is a significant source of senatorial power no
matter who the president is. Practically speaking, confirmation is what compels a
president of either party to consult senators rather than Jjust peremptorily installing the
president’s own people. Over the years, it has given senators enormous influence over the
selection of judges and prosecutors in their states. Feinstein does not want to see that
power diminished.

It’s worth noting, however, that the same Democrats who will be up in arms now were
mum in the 1990s. President Clinton not only fired U.S. attorneys sweepingly and
without cause. He also appointed high executive-branch officials, such as Justice
Department civil-rights division chief Bill Lann Lee, on an “acting” basis even though
their positions called for senate confirmation. This sharp maneuver enabled those
officials to serve even though it had become clear that they would never be confirmed.

Reporting on Lee on February 26, 1998, the New York Times noted: “Under a Federal jaw
known as the Vacancy Act, a person may serve in an acting capacity for 120 days. But
the [Clinton] Administration has argued that another Federal law supercedes the Vacancy
Act and gives the Attorney General the power to make temporary law enforcement
assignments of any duration.”

‘What the Clinton administration dubiously claimed was the law back then is, in fact, the
law right now. Yet, for some strange reason — heaven knows what it could be — Senator
Feinstein has only now decided it’s a problem. Like the public, I'm shocked.
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— Andrew C. McCarthy is a senior fellow at the Foundation for the Defense of
Democracies.

Politics and the Corruption Fighter
The New York Times
January 18, 2007

EDITORIAL ‘

Abstract:  Editorial scores Bush administration for removing several United States
attorneys from their jobs; cites removal of US Atty Carol Lam, prosecutor who was -
investigating Rep Jerry Lewis

In its secretive purge of key United States attorneys, the Bush administration is
needlessly giving comfort to any number of individuals now under federal investigation.
Most prominently, there is Representative Jerry Lewis, the California Republican whose
dealings as appropriations chairman have been under scrutiny in the continuing
investigation of lawmakers delivering quid pro quo favors for contractors and lobbyists.

U.S. Attorney Carol Lam of San Diego is one of a number of prosecutors (there's no
official tally) being forced from office without the courtesy of an explanation. A career
professional, Ms. Lam ran a first-rate investigation of Randy Cunningham, the former
Republican congressman from California, who admitted taking more than $2.4 million in
bribes.

Ms. Lam then tumed her attention to Mr. Lewis as she plumbed Congress's weakness for
"earmarks" -- legislation that lawmakers customize on behalf of deep-pocketed campaign
contributors. The focus moved to Mr. Lewis -- who has denied any wrongdoing -- after’
the disclosure that one of his staff aides became a lobbyist and arranged windfall
contracts worth hundreds of millions.

Stymied by the previous Republican Congress, Ms. Lam was negotiating with the new
Democratic leadership to obtain extensive earmarks documentation for her investigation
when the administration forced her resignation.

Legal professionals are defending Ms. Lam, with the F.B.I. chief in San Diego asking:
"What do you expect her to do? Let corruption exist?" It's especially alarming that the
White House can use a loophole in the Patriot Act to name a successor who will not have

to face questions or confirmation by the Senate. The administration owes the nation a full
explanation of a move that reeks of politics.

Copyright (c) 2007 The New York Times Company

Surging And Purging
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The New York Times

January 19, 2007
EDITORIAL

Abstract:  Paul Krugman Op-Ed column savs dismissals of several federal prosecutors
show Bush administration is trying to protect itself from corruption investigations by
purging independent-minded US attorneys, cites sudden replacement of Arkansas
prosecutor Bud Cummings by J Timothy Griffin. Republican operative for Karl Rove;
notes list also includes Carol Lam, who successfully prosecuted congressman Duke
Cunningham; sees purges as pre-emptive strike against gathering forces of justice and
mocks Atty Gen Alberto Gonzales's denials (M)

There's something happening hére, and what it is seems completely clear: the Bush
administration is trying to protect itself by purging independent-minded prosecutors.

Last month, Bud Cummins, the U.S. attorney (federal prosecutor) for the Eastern District
of Arkansas, received a call on his cellphone while hiking in the woods with his son. He
was informed that he had just been replaced by J. Timothy Griffin, a Republican political
operative who has spent the last few years working as an opposition researcher for Karl
Rove.

Mr. Cummins's case isn't unique. Since the middle of last month, the Bush administration
has pushed out at least four U.S. attorneys, and possibly as many as seven, without
explanation. The list includes Carol Lam, the U.S. attorney for San Diego, who
successfully prosecuted Duke Cunningham, a Republican congressman, on major
corruption charges. The top F.B.I. official in San Diego told The San Diego Union-
Tribune that Ms. Lam's dismissal would undermine multiple continuing investigations.

In Senate testimony yesterday, Attoney General Alberto Gonzales refused to say how
many other attorneys have been asked to resign, calling it a "personnel matter.”

In case you're wondering, such a wholesale firing of prosecutors midway through an
administration isn't normal. U.S. attorneys, The Wall Street Journal recently pointed out,
"typically are appointed at the beginning of a new president's term, and serve throughout
that term." Why, then, are prosecutors that the Bush administration itself appointed
suddenly being pushed out?

The likely answer is that for the first time the administration is really worried about
where corruption investigations might lead.

Since the day it took power this administration has shown nothing but contempt for the
normal principles of good government. For six years ethical problems and conflicts of
interest have been the rule, not the exception.

For a long time the administration nonetheless seemed untouchable, protected‘ both by
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“ts ability 1o justify anything and everything as
necessary for the war on terror. Now, however, the investi gations are closing in on the
Oval Office. The latest news is that J. Steven Griles. the former deputy secretary of the
Interior Department and the poster child for the administration's systematic policy of
putting foxes in charge of henhouses, is finally facing possible indictment.

And the purge of U.S. attorneys looks like a pre-emptive strike against the gathering
forces of justice,

Won't the administratiof have trouble getting its new appointees confirmed by the
Senate? Well, it turns out that it won't have to.

Arlen Specter, the Republican senator who headed the J udiciary Committee until
Congress changed hands, made sure of that last year. Previously, new U.S. attorneys
needed Senate confirmation within 120 days or federal district courts would name
replacements. But as part of a conference committee reconciling House and Senate
versions of the revised Patriot Act, Mr. Specter slipped in a clause eliminating that rule.

As Paul Kiel of TPMmuckraker .com -- which has done yeoman investigative reporting
on this story -- put it, this clause in effect allows the administration "to handpick
replacements and keep them there in perpetuity without the ordeal of Senate
confirmation." How convenient.

Mr. Gonzales says that there's nothing political about the firings. And according to The
Associated Press, he said that district court Judges shouldn't appoint U.S. attomneys
because they "tend to appoint friends and others not properly qualified to be prosecutors."
Words fail me.

Mr. Gonzales also says that the administration intends to get Senate confirmation for
every replacement. Sorry, but that's not at all credible, even if we i gnore the
administration's track record. Mr. Griffin, the political-operative-turned-prosecutor,
would be savaged in a confirmation hearing. By appointing him. the administration
showed that it has no intention of following the usual rules.

The broader context is this: defeat in the midterm elections hasn't led the Bush
administration to scale back its imperial view of presidential power.

On the contrary, now that President Bush can no longer count on Congress to do his
bidding, he's more determined than ever to claim essentially unlimited authority --
whether it's the authority to send more troops into Iraq or the authority to stonewall
investigations into his own administration's conduct.

The next two years, in other words, are going to be a rolling constitutional crisis.

Copyright (c) 2007 The New York Times Company
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No way to appoint justice
THE SAN FRANCISCO CHRONICLE

January 25, 2007
EDITORIAL

THE RECENT resignation of Kevin Ryan as U.S. attorney for the Northern District of

California probably didn't happen because Ryan wasn't partisan enough. Unfortunately,
given the rush of U.S. attorneys' resignations during the last few months, there's no way
to be sure. .

Curious things are afoot in the Justice Department, thanks to an overlooked provision of
the renewed Patriot Act, which allows U.S. Attorney General Alberto Gonzales to
indefinitely appoint new U.S. attorneys without Senate confirmation. Michael Teague,
communications director for Arkansas Sen. Mark Pryor, said that when it came up for
discussion, senators were told that the power would only be used in case of emergencies -
- such as if a U.S. attorney was killed in a terrorist attack, for example, and a quick
substitute was necessary.

It hasn't worked out that way.

In Arkansas, a well-respected and effective U.S. attorney has been replaced with a
political partisan whose qualifications seem thin. In New Mexico, the U.S. attorney said
he was asked to leave without explanation. In Nevada, the recently resigned U.S. attorney
cited "political" reasons for his departure. That same week in California, saw the
departures of not just Ryan, but also the U.S. attorney in San Diego -- who had been
criticized for not prosecuting enough gun and immi gration violations. Most of their
successors have not been named, but if Arkansas is any indication, things look nasty for
justice in America.

With U.S. attorneys responsible for so many crucial prosecutions -- including terrorism,
violent crime and civil rights -- they should be held to the highest standards. If they
aren't, the fallout will be tremendous -- in Arkansas, a defense attoney has filed a motion
against the new appointee, declaring his appointment unconstitutional. If we can't believe
in the credibility of our U.S. attorneys, how can we believe in the credibility of the
courts?

Sen. Dianne Feinstein, D-Calif., is co-sponsoring a bill to restore appointment authority
to the U.S. District Courts, thereby removing politics altogether. We couldn't agree more.

Politics v. Justice
St. Louis Post-Dispatch (MO)
January 23, 2007

Editorial
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Last October, when Harry E. "Bud" Cummins [, the U.S. attorney for the Eastern

District of Arkansas, closed his investigation into the way Missouri Gov. Matt Blunt's
administration handled Missouri's license fee offices, he emphasized, "This office does
not intend to elaborate further about this closed matter.”

We hope that now will change. Mr. Cummins was identified last week as one of at least
nine U.S. attorneys around the country who had been asked by the Bush administration to
resign so they could replaced by new political appointees. Among the nine are
prosecutors who had been pursuing corruption cases against Republican office-holders
and contributors. ‘

The message, spoken or unspoken, in the requests for resignations, was "back off of our
pals." )

Mr. Cummins, who was replaced last week by J. Timothy Griffin, a former operative for
White House political director Karl Rove, said that he'd been asked to step down in June.
That would have been the time when the fee office investigation was in full swing.

The investigation followed news reports that young staffers and politically connected
friends of Mr. Blunt had created management companies to benefit from the sale of
drivers licenses and license plates. Another aspect of the story, one never mentioned
when the investigation was dismissed, was that Mr. Blunt's office had steered state
agencies to politically connected lobbyists.

Among the other U.S. attorneys asked to resign were Carol Lam in San Diego and Kevin
Ryan in San Francisco. Ms. Lam sent former Republican Rep. Randy "Duke"
Cunningham to prison for bribery and now is investigating Rep. Jerry Lewis, R-Calif,,
the former chairman of the House Appropriations Committee. Mr. Ryan made the
infamous BALCO steroid cases and kicked off a national investigation of corporate stock
option fraud. Like Mr. Cummins, Ms. Lam and Mr. Ryan are Republicans appointed to
their jobs by President George W. Bush.

Politics and justice are inextricably intertwined. The 93 U.S. attorneys around the country
and their staffs prosecute federal crimes, but the U.S. attorneys themselves often are not
experienced prosecutors. They usually are chosen for their political connections, swept in
or out with every change of administration. Even so, because political corruption is a top
priority for their offices, they are supposed to be above politics.

Mr. Cummins, for example, got the task of investigating the Missouri fee office scandal
because both of the U.S. attorneys in Missouri at the time had political conflicts.

But with last year's renewal of the U.S.A. Patriot Act, one of the key safeguards against
political interference with the U.S. attorneys offices was removed. A new provision
allows the attorney general to name replacements for U.S. attorneys when they resign
instead of having the president name new ones. This gets around the time-consuming
requirement of Senate confirmation, which ostensibly would help in the war on terror.
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Instead, it looks like it's being used to get around the war on political corruption.

U.S. Attorney General Alberto Gonzales adamantly denied that last week, but
Democratic Sens. Mark Pryor of Arkansas, Dianne Feinstein of California and Patrick
Leahy of Vermont want Congress to take a second look at the law that allows appointees
to skirt Senate confirmation.

' That's an excellent idea. We look forward to hearings on the issue, and trust Mr.
Cummins will be asked'to testify about the reasons for his dismissal.

Copyright (c) 2007 St. Louis Post-Dispatch

You're fired: Furtive Justice Department boots attorneys
Sacramento Bee
January 22, 2007

Editorial

Since the November elections, the Justice Department has asked an unknown number of
U.S. attomeys around the country, including two in California, to resign before the end of
their terms. As Sen. Dianne Feinstein, D-Calif.. has said, these are forced resignations in
districts that have major ongoing cases.

Last week at the Senate Judiciary Committee hearing, Feinstein asked Attorney General
Alberto Gonzales how many U.S. attorneys were being fired, but he would not give a
number.

One Californian departing is Carol Lam, the U.S. attorney in San Diego who is pursuing
corruption related to the prosecution of Rep. Randy "Duke" Cunningham, now in prison,
thanks to her. The other is Kevin Ryan, the U.S. attorney in San Francisco who is in the
middle of investigating whether 25 companies illegally withheld information about
lucrative stock options for top executives.

It is customary that U.S. attorneys are prepared to leave office when a new president is
elected. At the beginning of their terms, presidents have the discretion to name the 93
U.S. attorneys, who then must be confirmed by the Senate. They typically serve until the
president leaves office. These midterm U.S. attorney firings are unusual, particularly
because there are no allegations of misconduct.

Feinstein is alarmed that a little-known, last-minute change to the USA Patriot Act
Reauthorization in March 2006 allows the attorney general to replace U.S. attorneys
without Senate confirmation. The change was not in the original bills approved by the
House and Senate, and thus never got a hearing. At the request of the Justice Department,
Sen. Arlen Specter, R-Pa., added the provision during a House-Senate conference
committee, which reconciles House and Senate bills for a final vote.
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Under the old law, the attorney general could name an interim U.S. attorney for 120 days
and when that term expired, the U.S. District Court would name a replacement until a
presidential nominee was confirmed by the Senate. Feinstein has introduced a bill to
restore the old law.

Presidential appointment with Senate confirmation remains an important check and .
balance in our system of government. The Senate and the House should approve
Feinstein's bill immediately to prevent an unwarranted tilt toward presidential power.

Copyright 2007 The Sacramento Bee

A CASE OF JUSTICE THAT STINKS
Roanoke Times, The (VA)
January 21, 2007

EDITORIAL

This is a new old story, about one of those "little-noticed” provisions in complex
legislation that draws attention only when it starts to stink.

The complex law is the Patriot Act. The smelly provision -- one of many, but a noticeable
one of late - is an innocuous-seeming change in the way the executive branch makes
interim appointments of U.S. attorneys.

In effect, the change allows the attorney general to replace federal prosecutors without
Senate approval. :

The Bush administration seems to be using this new power, in part, to rid the Justice
Department of prosecutors deep into political corruption investigations and to put
political hacks in their place.

Congress should act quickly to strip the law of a provision so ripe for abuse.

Distressingly, lawmakers passed the change without debate last year when the GOP-
dominated Congress approved the USA Patriot Improvement and Reauthorization Act.

The political blog TPMmuckraker.com reports that a spokesman for one of the bill's
Republican managers, Rep. James Sensenbrenner, said then-Senate Judiciary Chairman
Arlen Specter slipped the new language into the bill at the last minute, Separate measures
passed earlier in both houses did not include the change.

U.S. attorneys are appointed by the president and approved by the Senate. When

appointees leave, voluntarily or not, the attorney general can make an interim
appointment that is not subject to a Senate vote.
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Formerly, such an appointment could last up to 120 days. after which a local federal

district court would name a replacement until the vacancy was filled. Now interim
appointments can last indefinitely, at least until the end of a president's term, a process
that circumvents the Senate's check on executive power.

That change began stinking after a series of forced resignations that includes the
impending departure of Carol Lam, the U.S. attorney for San Diego. Lam focused her
office’s efforts on successfully prosecuting former Rep. Duke Cunningham for
corruption.

The head of the FBI's San Diego office bemoans Lam's ouster, saying it will jeopardize a
continuing investigation that has touched several Republican lawmakers. He and several
former federal prosecutors say her firing smells of politics.

Not so, Attorney General Alberto Gonzales insists. He testified at a congressional hearing
Thursday, assuring Democratic Sens. Dianne Feinstein and Patrick Leahy that U.S.
attorneys are never removed to retaliate for or interfere with an investigation or court

case.

"Sources" suggest other reasons for Lam's firing, from her pursuit of public corruption
and white-collar crime at the expense of drug smuggling and gun cases to a poor track
record for convictions. Suspicions that politics underlies all would be hard to prove -- but
they are also hard to dismiss.

One of Gonzales' interim appointments, after all, is J. Timothy Griffin, since late
December the interim U.S. attorney for the Eastern District of Arkansas. His career up to
then was spent largely doing "opposition research" -- digging up dirt on Democrats -- for
the Republican Party and, from 2005 to 2006, for Karl Rove.

The Justice Department forced Griffin's predecessor to resign.

Such examples illustrate, at the least, the potential for putrefying politics to corrupt the
Justice Department's use of truly awesome powers.

Feinstein and Leahy have filed a bill to restore the district court's authority to make
interim appointments. Gonzales' protestations of high principle do not persuade. The
senators should press on.

Copyright (c) 2007 The Roanoke Times

Dropping like flies: Resignations of U.S. attorneys raise suspicion of politically
motivated Justice Department purge.

The Houston Chronicle
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January 25, 2007

Editorial

IN the past year 11 U.S. attorneys have resigned their positions, some under pressure
from their Justice Department superiors and the White House, even through they had
commendable performance records.

Democratic senators are concerned that the hi gh turnover is linked to an obscure, recently
passed provision of the Patriot Act. The provision allows the Bush administration to fill
vacancies with interim prosecutors for the remainder of the president's term without
submitting them to the Senate for confirmation. Previously, interim appointments were
made by a vote of federal judges in the districts served by the outgoing U.S. attorneys.

U.S. Sen. Mark Pryor, D-Ark., contends that in his state U.S. Attorney Bud Cummins
was improperly ousted in favor of a protégé of Bush political adviser Karl Rove.
Likewise in California, U.S. Attorneys Carol Lam of San Diego and Kevin Ryan of San
Francisco were forced from their positions. Sen. Diane F einstein, D-Calif., alleged that
Lam fell out of favor with her Washington bosses for spearheading the bribery
prosecution and conviction of Republican Congressman Randy "Duke" Cunningham last
year. Lam reportedly had other politicians in her sights.

"I am particularly concerned because of the inference ... that is drawn to manipulation in
the lineup of cases to be prosecuted by a U.S. attorney," Feinstein stated. "In the San
Diego case, at the very least, we have people from the FBI indicating that Carol Lam has
not only been a straight shooter but a very good prosecutor."”

U.S. Attorney General Alberto Gonzales denied political motives figured in the multiple
resignations of top prosecutors, and pledged that all interim appointments would be
submitted to the Senate for confirmation. He reiterated that U.S. attorneys serve at the
pleasure of the president and can be removed for a number of reasons, including job
performance and their standing in their districts. That isn't good enough for Feinstein and
her Democratic colleagues, who have introduced legislation to reinstate the appointment
of interim prosecutors by federal judges.

Gonzales is correct that the president is vested with the power to appoint U.S. attorneys.
Unfortunately, the Patriot Act change eliminated the ability of the Senate to exercise its
constitutional oversight of those nominations to make sure they are qualified and not
simply political plums handed out to supporters in the waning years of the administration.

The attorney general's pledge to bring the wave of interim appointees before the Senate
for confirmation is welcome, providing it is done in a speedy fashion. Still, the Patriot
Act needs to be amended to restore judicial appointment of interims.
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i government prosecutors from their positions for

political reasons and then install successors without a thorough vetting by the
constitutionally charged legislative body.
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FEINSTEIN LETTER RE
USA CAROL LAM
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Office of Legislative Affairs

Office of the Assistant Atlomey General Washington, D.C. 20530

August 23, 2006

’

The Honorable Dianne Feinstein
United States Senator
Washington, D.C. 20510

Dear Senator Feinstein:

This is in response to your letter dated June 15, 2006, to the Attorney General regarding
the issue of immigration-related prosecutions in the Southern District of California. We
apologize for any inconvenience our delay in responding may have caused you.

Attached please find the information you requested regarding the number of criminal
immigration prosecutions in the Southern District of California. You also requested intake
guidelines for the Southern District of California United States Attomey’s Office. The details of
any such prosecution or intake guidelines would not be appropriate for public release because the
more criminals know of such guidelines, the more they will conform their conduct to avoid
prosecution.

Please know that immigration enforcement is critically important to the Department and
to the United States Attorney’s Office in the Southemn District of California. That office is
presently committing fully half of its Assistant United States Attomeys to prosecute criminal
immigration cases.

The immigration prosecution philosophy of the Southem District focuses on deterrence
by directing its resources and efforts against the worst immigration offenders and by bringing
felony cases against such defendants that will result in longer sentences. For example, although
the number of immigration defendants who received prison sentences of between 1-12 months
fell from 896 in 2004 to 338 in 2005, the number of immigration defendants who received
sentences between 37-60 months rose from 116 to 246, and the number of immigration
defendants who received sentences greater than 60 months rose from 21 to 77.

Prosecutions for alien smuggling in the Southern District under 8 U.S.C. sec. 1324 are
rising sharply in Fiscal Year 2006. As of March 2006, the halfway point in the fiscal year, there
were 342 alien smuggling cases filed in that jurisdiction. This compare§/favorably with the 484
alien smuggling prosecutions brought there during the entirety of Fiscal Year 2005.
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The Honorable Dianne Feinstein
Page Two

There are few if any matters that are more decply felt than the relationship between parent
and child, and we understand and fully empathize with the enormity of the loss being felt by
Mr. Smith. ‘We very much appreciate your intercst in this matter as well. Please do not hesitate
to contact the Department if we can be of assistance in other matters. :

.

Sincerely,

(Lo € Wosd AL
illiam E. Moschella
Assistant Attorney General
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