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**% Draft Sénate Countéroffer *%
Title: Title IX, Subtitle C
Matter: Improvements to the Regulation of Credit Rating Agencies

1. Add House provision o strike references to “furnish’ and -repla_ce with “file’ (and their
derivations) in existing statute, Information that is “furnished” to the SEC is subject to a lower

 standard of accuracy and liability than information that is “filed” with the SEC (e.g. liability for

misleading statements only atfaches to those who “file’ documents with the SEC. (House bill §
6002, page 1219, lines 3-10, etc.) ' -

Accept

2. Add House provisions concerning conflicts of interest. Provisions include an explicit

prohibition of an NRSRO advising the issuer and rating that issuer’s securities, a Iook-back
requirement at the ratings of an analyst that switches jobs, and public notification of a job change
by an analyst. (House bill pages 1231-1234 and page 1251)

2A (conflicts on consulting) Counteroffer — Sense of the Senate that SEC should use its
authority in Title I5E of the Exchange Act “to prohibit, or require the management and
disclosure of, any conflicts of interest relating to the issuance of credit ratings by a nationally
recognized statistical rating organization, including, without limitation, conflicts of interest
relating to . . . the provision of consulting, advisory, or other services by @ nationally recognized

- statistical rating organization, or any person associated with such nationally recognized

statistical rating organization, ro the obligor, or any affiliate of the obligor. *
2B (Look back) Accept
2C (SEC Employee Notification)  Accept

3. Strike and replace Senate provision for state of mind in private actions of ‘knowing and
réckless’ . Replace with House provision that states a gross negligence requirement for cases
brought against NRSROs in violating the anti-fraud provisions of the securities laws and that
standard is to be applied to NRSROs in the same manner as it is applied to other defendants in
the same lawsuits under the securities laws. Statements made by NRSROs shall not be deemed.
forward-looking statements. An investor in a rated security can recover damages if the process of
determining ratings is deemed grossly negligent and a substantial factor in the economic loss of

the investor. (Strike Senate bill § 933, page 1171 and replace with House bill § 6003, page 1252).

Reject.

4, Strike and replace Senate provision that creates an SRO under the SEC that would assign
responsibility for initial ratings of structured securities to a “qualified” NRSRO. Replace with
House provision that commissions an SEC study to evaluate conflicts of interest, the metrics
applied to determine the ‘accuracy’ of ratings, the use of an independent utility that assigns -
ratings for structured finance, and ability of an SRO-type entity to set appropriate feesto -

-£



compensate and provide incentives for accurate ratings. The SEC will have 1 year to conductthe
study. The SEC will present to Congress recommendations for either regulatory or statutory

" changes that the SEC believes should be made to implement the findings. (Senate bill § 939D,
page 1184 and replace with House bill § 6003, page 1252)

Counteroffer — study plus directing the SEC to set up a mechanism that would have credit rating
assignments made without inappropriate influence arising from conflicts of interest present in
the issuer pay model ) : : .

5. Add House provision that climinates the credit rating agency exemption from the Fair
Disclosure rule when working with issuers. Reg FD mandates the full disclosure of material non-
public information. (House bill § 6007, page 1254)

., .
. Reject.

7. Add House provlsmnth.;:t eli_minafes the NRSRO exemption from expert liability under
Section 11 of the securities laws (Rule 436(g)). (House bill § 6012, page 1264) 3

Reject,
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HOUSE PROPOSED AMENDMENTS TO SUBTITLE C
oF TrrLE IX'

Page 1145, after line 11, insert the following (and
redesignate suecceeding paragraphs aceordingly):

1 (1) in subsection (b)— _
2 (A) in paragraph (1)(A), by striking “fur-
3 nished” and. inserting “filed” and by striking
4 “furnishing”” and inserting: “filing”;
\ 5 (B) in paragraph (1)(B), by striking “fur-
. l S 6 nishing”’ and inserting “filing”; and
~ 7 (C) in ‘the first sentence of paragraph (2),
8 by striking “furnish to” and inserting “file
9 with”; | |

Page 1147, after line 23, insert the following neéw
subparagraph (and redesignate suc_gee"djhg subparagraphs

#/ ACCE'P

aceordingly);
10+ (C) in paragraph (2), by striking “fur-
11 nished to"" and inserting “filed with”;

Page 1148, beginning on line 11, strike “redesig-
nated,” a.n_dl all that follows through line 12, and insert

.. ‘‘redesignated—

£WHLEADE1210\061810,020.xmt
June 13, 2016 {7:08 p.m.)
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(i) by striking “furnish’ and inserting
::ﬁlen; a_nd_ . B ‘
(ii) by striking “or” at the end. |

Page 1151, line 3, strike the closed quotation mark |
and following period and after such line insert the fol-

lovﬁng:

O 0 ~] O ta

£ 107
| é 11
' é’ 12
Y\ _ 13
14
15
16
17
18
19
20
21
I' 22

FAVHLCWET 310\061310,020.%m!
June 13, 2010 (7:08 p.m.)

“(4) LOOK-BACK REQUIREMENT.—

“(A) REVIEW BY THE NATIONALLY RECOG-

' NIZED STATISTICAL RATING ORGANIZATION.— -

Each nationally recognized statistical rating or-
ganization shall establish, maintain, and enforce
policies and procedures reasonably designed to

ensure that, in a,n_y.eaise in which an employee

ofa person subject to a credit rating of the na-

tionally Ijt_ae;ognized statistical rating organiza-
tion or the iséﬁe;, underwriter, or spensor of a.
security or money market instrument subject ‘t'o
a eredit rating of the nationally recognized sta-
tistical rating organization was ..e.mgﬂoyed by the
na.tigually recognized statistical rating organizz}—_
tion and _pa;r*ti;dip.ated in any capacity in deter-
mlmng credit ratings for the pé_rson or the se-
curities or monesr market instruments durmg
the l—year. period preceding the dat; an action
was taken with respect to th‘g. cr.edit. rating, the
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3
nationally recognized statistical rating organiza-
tion shall— |

\"‘__(i) conduct a review to determine
whether any conflicts of interest of the em-
ployee influenced the eredit raﬁng_; and

“(ii) take action to revise the rating if |
appropriate, in accordance with such rules
as the Commission shall prescribe.

“(B) REVIEW BY COMMISSION.—

“{i) IN GENERAL—The Commission
shall conduct periodic reviews of the poli-
cies deseribed in subpara.graﬁil.(A) and the
implementation of the policies at each na-
tionally recognized statistical rating orga-
nization to ,'ensure‘ﬂley a:re ‘reasonably de-
signed and implemented to most effectively
eliminate conflicts of interest.

“(ii) TMING OF REVIEWS—The Com--
migsion shall review the code of ethics a.nd
conflict of interest p‘qlicy of each nationally
recognized st‘ati.stica; rating organization—

“(I) not less frequently than an-
nually; and ' ‘ |

“(TI} whenever such policies are
materially modified or amended.
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.1 “(5) REPORT TO COMMISSION ON CERTAIN EM-
2 PLOYMENT TRANSITIONS —_
3 ' (A) REPORT REQUIRED ~—Each nationally”
4 recognized statistical rating organization shall
5 report to the Commission any case such organi-
6 zation kmows or can reasonably be expected to
- 7 know where a person associated with sueh orga-
| I')/ 8 mzatlon Wlthm the previous 5 years obtams em-
7& & 9 ployment with any obligor, issuer, underwriter,
: \’ZJQ 10 or sponsor of a security or money market in-
Qp" 11 strument for which the organization issued a
12 credit rating during the 12-month period prior.
13 to such e}.nﬁloyment, if such emp-loyee—
14 ‘(i) was a senior officer of such orga- - -
15 nization;
16 “(iiy participated in any capacity in
.17 determining eredit ratings for such obhgor,
18 issuer, underwnter or sponsor or
19 “(1ii) supervised an .employee de-
20 seribed in clause (i).
'21 “(B) PUBLIC DISCLOSURE.—Upon receiv-
22 ing such a report, the Commission shall make
\ 23 - such information publicly available.”.
Page 1153, line 11, strike “and” @d insert, the fol-
lowing: '
| HVHLCIO613100061810.020

June 13, 2010 {7:08 p.rm.)
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)
| yjf 1 (5) in subsection (), by striking “furnish to”
P 3 '-Q{ 2 and inserting “fle with”; |
.(,(’/ 3 ~ (8) in subsection (1)(2)(A)(), by striking “‘fur-
Y\b 4 nished” and inserting "‘ﬁleéiﬁ”; and |

L/Pa.ée 1153, line 12, strike “(5)" and insert “(7)"..

Page 1171, line 9, strike the closed quotation mark
and following period and insert after such line the fol-
lowing: ' '

“(u) PROMIBITED ACTIVITIES.—Beginning 180 days

n e 'date of enactment of the Investor Protection and

_ HAVHLC\061310\061310.020.xml
June 13, 2010 (7:08.p.m.)
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FINANCIAL REFORM CONFERENCE:
SENATE COUNTEROFFER FOR SUBTITLE C OF
TITLE IX

(Page and line numbers refer to Conference Base Text]

Page 1203, after line 17 insert the following:
SEC. 936E. SENSE OF CONGRESS.

It iy the sense of Congress that the Commission
should exercise the rulemalking avithority of the Commis-
sion under section 15E(h)(2)(B) of the Securifies Ez-
change Act of 1934 (15 U.8.C. 780-7(h)(2)(B)) to pre-
vent improper confliets of interest arising from -employe.e;s
of nationally recognized statistical rating organizations
providing services to issuers of s_e_cui‘iﬁes- that are. unre-
lated to the issuance of ecredit ratings, inciuﬂing. con-
sulting, i;,&vis'ory, and other services.

X
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(3) ancillary assistance; advice, or consulting

services ated to any specific credit rating

1

2

3 issuance; and
4 . ‘(4) such further activities -or serviees as the
5 Commission may determjné as nevegsary or appro-
6 priate in the public interest or for the prtection of
7

investors.”.

Page 1171, strike line 10 through page 1173, line
4, and insert the following:

8 \SHC. 935, STANDARDS FOR PRIVATE ACTIONS.

9 (a) IN GENERAL.—Section 21D(b)(2) of the Securi-
10 ties Xxchange Act of 1934 (15 U.S.C. T8u—4({b)(2)) is
/b &11 amended\by inserting before the period é;t ;he' end of the
| /)Q}/ 12 following: “y and in the case of an action brought under
Q\-' 13 this title for myney damages against a credit rating agen-
Q 14 ¢y, it shall be suljeient for purposes of pleading ap’y re-
Q‘{‘Q Q‘SS‘ quired state of mind\for purposes of such action that the
e(b complmnt shall state with partlculanty facts gtwmg rise
@U é{.\) to a strong inference that\the credit rating ageney was

Q@@.ﬂlg grossly negligent in violating the securities laws”.
19 (b) PLEADING STANDARD.—Rection 15E(m) of the
20 Seeurities Exchange Act of 1934 (1H\U.S.C. 780—'-7(:&))

21 amended to read as follows:
22 “(m)-APPLICATION OF ENFORCEMENT\PROVISIONS;
23 PLEADING STANDARD IN PRIVATE RIGHTS OF ACTION.—

FAVHLCOE1310%061210,020.xmi
Jung 13, 2010 {7:08 p._m;}_
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such person.’”. \

the Securities Ex

- of a'security given a rating by a

7
Ytatements made by credit rafing agencies shall not be
de¥med forward losking statements for purposes of section
21E\ In any private right of action commenced against
a cred
pleé,dintg_‘
apply to th

rating agency under the securities laws, the same -

tandards ‘with respect to gross negligence’ shall

(c) REQUIREMENTS FOR LraBmITy.—Seetion 91D of
hangs Act of 1934 (15 TU.S.C. 78u—4)
is amended— B
(1) by redesi

as subsections (d)

pyating subsections (e) through (f)
hrough (g), respectively; and
r subsection (b) ‘the fol-
lowi-rlgzl ' b -
“(c) REQUIREMENTS FOR LIABILITY —A purchaser
'Idit rating agency shall
have the right to recover for damayges if the process of
determining the credit rating was— |
- (1) grossly negligent, based du the.facts and
citcumstances at the time the rating was wsued, and
' “(2) a ‘substantial factor in the etpnomic loss
suffered by the investor. | | o
No action shall be maintained to enforce any liabiliy cre-

_ated under this subsection unless brought within 2 Jears

FAVHLEDS1310\061310.020.xm!
June 18, 2010 (7:08 p._rn'.}'
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wery of the facts constituting the violation

&_initial issuance of the rat-

1 after the ¢
2 and within 3 years after
3 ing”. |
Page 1181, after line 17, insert the following new
- : ; . 3 N
sections (and redesignate suceeeding sections a,nd‘ eon-

form the table of contents accordingly):

22 SEC. 939B. ELIMINATION OF EXEMPTION FROM FAIR DIS.
23 TCRQSURERULE. | |
24 Not later than 90 dayT-after_the date of enactment
25 of this subtitle, the _Securities; Excha.nge ofmuigsion shall

FIVHLCA081 310081 31 0.020.xrnl
June 13,2014 (7:08 pm:)



F\P1I\FSREFORM\RATINGAGENCIES--OFFER2 XML

11 .
ation ¥'D (17 C.F.R. 243.100) toremove-‘ﬁ'om'
2 such regulgtion the exem

1 revige
iqn for entities whose primary
3 business is the issuance of credtbratings (17 C.FR.

-4 243.100(b)(2)(ii)).

Page 1184, strike line 20 through page 1203, line |
17, and insert the follomng (and conform the table of
contents accordmgly)

/E SEC. 939D. STUDY ON ASSIGNED CREDIT RATINGS. R Pd\\ Ké M

6 %) STUDY.~—The Securities. and Exchange Commis-
alNwdertake a study of the—

8 (1) -a,tmgs process for struetured products and
)%(OE( -9 = the aSSOGIa &4 conflicts of interest in both the issuer-
U 10 pay and subscn.er—pa‘y models; |
’ 11 (2) feasibility\of establishing a publie or private |
“12 utility or self-regulatdyy agency thét-assigna nation-
13 ally recognized statistich] ratings organizations to

14 determine the ratings of Ngsuers and obligors of

15 _ structured products including |

16 - (A) an asseésmgntlof'po )ential mechanisms
17 for determining fees for the ona.]iy recog-
18 nized statastmal ratings organizatiohg, if so as-
19 - signed; |

20 (B) appropriate methods for paying Kes to
21 the assigned rating agencies;

f‘:\_VHLC\OG‘! 310\061310.020.xml

sune’13, 2010 (7:08 p.m.),
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(C) the extent to which the creation of

such a system would be viewed as creating
moral hazard on the part of the government;
and |

(D) any constitutional and bﬁher issues
riing the estahlishrﬁent of sueh & system;

VS T T S T RN TR

L&

cufate. credit ratings.
12 (b) REPORT AND RECMMENDA’I"ION;—NO‘[: later
13 than 12 months after the date of enactment of this title,
1I4 the Secuﬁﬁes and Exchange Co 1 igsion shall submit to
15 Committee on Financial Services of h H
16 resentatives and Committee on Banking)
17 Urban Development of the Senate, a report ebgitaini
18 ﬁndmgs under the study required by subsection (a) and -
19 any recommendations for either regulatory or '
. 20 changes that the Commission believes should be mady to
21 implement the findings. -

Page 1203, after line 17, insert the following new
section (and conform the table of contents accordingly):

FAVHLCWO813104061310.020.xm!
June 13, 2010:{7:08 p.m.}
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/_l 1 SEC. 6012. EFFECT OF RULE 436(G).

% é 2 Rule 436(g), promulgated by the Securities and ‘Ex-.
L

QQ' 1 4 shall have no force or effect.

3 change Commission under the Securities Act of 193"3',

FIWVHLC\061310'061310.020.am!
June 13,2010 (7:08 p.m.)
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FINANCIAL REFORM CONFERENCE:
- SENATE COUNTEROFFER FOR SUBTITLE C OF

[Page and line numbers refer to Conference Base Text]

Strike section 989D and insert the fo]ldwing_:
SEC. 939D. STUDY AND RULEMAKING ON ASSIGNED CREDIT
RATINGS. |

(a) DEFINITION.—In this section, the term “struc-
tured finanece product’” means an asset-backed security, as
defined in section 3(a)(77) of the Securities Exchange Act
of 1934, as added by section 941, a structured produet
based on an asset-backed seeurity, and any Gther security,
as determined by the Commission, by rule.

o oo =] o O bh B W N

(b) Sruny.—The Commission shall earry out a study

p—
o

of—

o
Y

(1) the credit rating process for structured fi-

—
[

nance proaucts and the confliets of interest associ-

—t
L]

ated with the issuer-pay and the subseriber-pay
mq'dels;_ |

(2) the feasibility of establishing & syster in
which & publie or private utility or a sélf-fegjulatory

L Rl v
S~ O b M

organization assigns nationally recognized statistical
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1 rating organizations to ,dete‘rminef the credit ratings
2 of -struc"c_mjed finance produets, including—

3 (A) an assessment of potential mechanisms
4 for determining fees for the nationally recog-
5  nized statistical rating organizations; _

6 (B) appropr_'iate methods for paying fees to
7 the'na.tiona.llyl recognized sta,tlstlca.l rating orga-
8 nizations;

9 (C) the extent to which the creation of
10 such a system would be viewed as the creation

- 11 : of moral hazard by the Federal Government;

12 and |
13 | . (D) any constitutionial or other issues con-
14 | cerning the establishment of such a system,
15 ~ (8) the range of metries that could be used to

16 determine the accuracy 'of'_credit ratings; al}d '

17 . (4) alternative means for compensating nation-
18 ally recognized statistical rating organizations that
19 would create incentives for accurate credit ratings.
20 (c) RE'PORT AND RECOMMENDATION.—Not later
21 than 12 months after the date of enactment of this Act,
22 the Gommis_sioﬁ shall submit t6 the Committee on Bank;-
23 ing, Housing, and Urban Affairs of the Senate and the
24 Committee on Financial Services of the House of Rep-
25 resentatives a report that contains— |
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(1) the findings of the study required wnder
subsection (b); and
(2) any 'recommen@ations for regulatory or stat-
utory changes that the  Commission determines
-shdﬁ:ld be made to implement the ﬁndmgs of the
study required wnder subsection (b).

() RULEMARING,—

(1) Rmmme AUTHORIZED.—After submis-
sion of the report under subsection (c), the Commis-
sion may, by rule, as the Commission determines is
necessary or appropriate in the public interest or for
the protection of investors, estai'a_]ish 2 gystem for the
assignment of nationally recog'ni?;ed statistical rating
organizations to determine the credit ratings of
structured finance product_s-,. in & manner that pre-
vents the issuer, sponsor, or underwriter of the
structured finanee i)roduet from selecting the nation-
ally recognized statistical rating organization that
will determine the credit ratings and monitor the
eredit ratings. |

(2) RULE OF CONSTRUCTION.—Nothing in this

subsection may be consirued to limit or suspend any

other rulemaking suthority of the Commission.
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FINANCIAL REFORM CONFERENCE:
SENATE COUNTEROFFER FOR SUBTITLE C OF
TITLE IX

[Page and line numbers refer to Conference Base Text]

Page 1208, after line 17 insert the following:
SEC. 939E. SENSE OF CONGRESS.
It is the sense of Congress that the Commission
should exercise the rulemaking authority of the C_(.)mmis-
sion under section 15B(h)(2)(B) of the Securities Bx-

change Act of 1934 (15 U.8.C. T80-T(h)(2)(B)) to pre-

vent ilhprdper conflicts of interest arising from employees
of nationally recognized statistical rating organizations

providing services to issuers of securities that are unre-

Jated to the issuance of credit ra.tiilgs, inclnding con-

sultmg, ﬁﬁs_m, and other services.

t
|
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FINANCIAL REFORM CONFERENCE:
SENATE COUNTEROFFER FOR SUBTITLE C OF

[Page and line numbers refer to Conference Base Text]

Strike section 989D and insert the following:

SEC: 938D, STUDY AND RULEMAKING ON ASSIGNED CREDIT
RATINGS.

(2) DEFINITION.—In this section, the term “strue-
tured finance product” means an asset-backed security, as
defined in seetion 3(a)(77) of the Sgcuritiés Exchange Act
of 1934, as added by section 941, a structured product
based on an asset-backed seeurity, and any other security,
as determined by the Commission, by rule. |

(b) STuDY.—The Commission shall carry out a study
of—

(1) the eredit rating proeess for structured fi-
nance products and the ‘conflicts of interest éssoe‘i-_ '
ated with the issuer-pay and the subseriber-pay
models;

(2) the feasibility of establishing a system in
which a public or private utility or a self-regulatory

organization assigns nationally recognized statistical
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rating organizations to determine the credit ratings
of structured finance products, ineiu.ding—

(A) an assessment of potential mechanisms
for determining fees for the nationally recog-
nized statistical rating organizations;

(B) appropriate methods for paying fees to |
the nationally recogrized statistieal raﬁng orga-
nizations;

(C) the extent to which the creation of
such a system would be viewed as the creation
of moral hazard by the Federal Government;
and |

(D) any constitutional or other issues con-
cerning the establishment of such a system;

(3) the range of metrics that could be used to
determine the accuracy of credit ratings; and
(4) alternative means for compensating nation-
ally recognized statistical rating organizaﬁens that
would create ineentives for accurate credit ratings.
(¢) REPORT AND RECOMMENDATION.—Not later
than 12 menths after the date of enactment of this Aet,
the Commission shall submit te the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate and the

- Committee on Financial Services of the House of Rep-

resentatives a report that contains—
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(1) the findings of the study required under
subsection (b); and |

{2) any recommendations for regulatory or stat-
utory changes th-a.t' the Commission determines
should be made to implement the findings of the
study required under subsection (b).

(d) RULEMAKING.—

(1) RULEMAKING AUTHORIZED.—After submis-
sion of the report under subsection (¢), the Commis-
sion may, by rule, 'as the Commission determines is
necessary or appropriate in the public interest or for
the protection of investors, establish a system for the
ass-_i_'gnm_ent of nationally recognized statistical rating
organizations to determine the credit ratings of
structured finance produects, in a manner that pre-
vents the issuer, sponsor, or underwriter _of the
structured finance produet from selecting the né_;t_ion—
ally recognized statistical rating organization that
will determine the credit ratings and monitor the
credit ratings. In issuing any rule under this para-
graph, the Commigsion shall give thorough consider-
ation to the ﬁrovision‘s; of seetion 15E (w) of the Se-
curities Exehaﬁge Act of 1934, as that p‘rov‘i-sion‘
would have been amended by section 939D of H.R.
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4173 (111th Congress), as passed by the Senate on
May 20, 2010.
(2) RULE OF CONSTRUCTION.—Nothing in this

subsection may be eonstrued to limit or suspend any

other rulemaking authority of the Comrmission.





