
Department of Energy 
Wssh~ngton.  DC 20585 

January 6: 2004 

The Honorable Henry A. Waxn1a11 
Ranking Member 
Committee on Government Reform 
U.S. House of Representatives 
Washington, D.C. 205 15 

Dear Congresslnan Waxman: 

Secretary Abraham has asked me to respond to the letter dated December 22, 2003, that you and 
Congressman Dingell sent him regarding a report in the National Jour-izal about a meeting that 
Deputy Secretary McSlarrow had with representatives of some trade groups. Your letter states 
that "[tlhis press account suggests that DOE is coordinating with industry 011 a grassroots 
lobbying strategy. We are concerned that such activities may constitute an inappropriate use of 

3 ,  taxpayer dollars. . . . 

1 have discussed with Deputy Secretary McSlarrow the meeting that was reported upon in the 
National Journal and that is the subject of your letter. He has advised me that on the day the 
Senate announced that further consideration of the energy bill would be delayed until 2004, he, 
along with Mr. Dan Brouillette, Staff Director of the House Energy alld Colnmerce Committee, 
and Mr. Alex Flint, Staff Director of the Senate Energy Committee, addressed attendees at a 
meeting on the energy bill hosted by the Edison Electric Institute. Deputy Secretary McSla~rou~,  
Mr. Brouillette and Mr. Flint each spoke for 5 to 10 minutes, after which there was a short 
question and answer period. The thrust of Deputy Secretary McSlarro\v's remarks was to 
communicate the Administration's resolve to continue working with House and Senate leaders, 
and in particular Chairmen Domenici and Tauzin, to meet the President's goal of passing an 
energy bill -- points that Mr. McSlarrow has made repeatedly in many public appearances, 
including appearances before Congressional committees, both before and since this meeting, at 
which he has explained the Administration's position on energy legislation. During the question 
and answer period, the Deputy Secretary declined to endorse specific strategies to meet that goal, 
instead deferring to the representatives of the Chainnen of the House and Senate Committees, 
and reiterated the Adnlinistration's desire to work with the two Chainnen to successfully produce 
energy legislation meeting the President's priorities. 

More generally, with respect to your concern that there is a possibility that this meeting 
implicates the anti-lobbying provisions of 18 U.S.C. 1913 or section 501 of the Energy and 
Water Developlnent Appropriations Act, 2004, Pub. Law No. 108-1 37, let me assure you that 
that is not the case. For over 40 years section 191 3 has been understood as not prohibiting 
officials from supporting the Administration's legislative program through communications with 
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the public in speeches and through most forn-1~ of private comlmunications to members of the 
public. In fact, anti-lobbying provisions have been construed as not lin~iting at all the lobbying 
activities personally undertaken by Senate-conftrn~ed oficials appointed by the President, such 
as Deputy Secretary McSlarronl, when acting \~.it1-1in their areas of subject-matter responsibility, 
as was the case 1-1ere. Because section 501 of t l ~ e  Energy and Water De~lelopment 
Appropriations Act is an appropriation act limitation that specifically refers to1 8 U.S.C. 191 3, i t  
is best understood as not prohibiting expenditures Sol- activities pern~itted by the crilninal law 
provision. 

There is enclosed for your information a copy of the most recent formal guidance to agencies 
fro1-1-1 the Department of Justice regarding anti-lobbying restrictions. a n-1e1-1-1orandum fio11-1 
Attorney General Reno to the heads of all executn e departments and agencies dated April 18, 
1995. Among the attacl-11nents to that memorandun-1 \?as a men-1orandun-1 fi-om Walter Dellinger, 
Assistant Attolney General. Office of Legal Counsel. to the Attorney General and the Deputy 
Attorney General dated April 14, 1 995. 

If you have any further questions regarding this matter, please feel free to contact me or Rick 
Dearborn? Assistant Secretary for Congressional and Intergo\~ernmental Affairs, at (202) 586- 
5450. 

Sincerely, 

Lee Liberman Otis 
General Counsel 

Enclosure 

cc: The Honorable Tom Davis 
Chairn-1al-1, Conlmittee on Government Refon1-1 



FROM : 

SUBJECT: 

~mrnt of Justice The Office of !Legal Counsel of the Depa-' 
(OLC) has prepared the attached guidelines, identifying permitted 
and prohibited activities under the Anti-lobbying Act, 18 U.S.C. 

1913. These guidelines are based on the OfficrBs most recent 
opinicn on this subject, and on the long-standing practice of the 
Departmentes Criminal Division. 

The relevant OLC opinion was issued by then-Assistant 
Attorney General, latsf Attorney General William P. Sarr, It is 
published at 13 OF, O.,.C, 361 (1989) (prelim- print]. A copy of 
the opinion is enclosed fcr your convenience, 

The attached guidelines are, necessarily, general in nature. 
The Office of Legal Counsel is available for consultation should 
you w i s h  advice in connection with specific activities your 
department or agency is considering undertaking. 

cc: The Counsel to the President 
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Of5ce of Legat Counsel 

Oftice of the 
Assi-ruin1 Anorney General 

m B M W  FOR TEE A T T O W Y  G E W W  
AND D X P W  ATTOPSEY G D m  

ASSISTANT A T T O W Y  G m  
OFFICE OF LEG-AL COUNSEL 

The amched O X  guidehes  are based cn a 1989 opinion of the Office, issued by 
ihen Assisme AMomey Geneml W a r n  P. B m ;  and on 10ng-s"~~hting Criminal Division 
practice. The guidelines exp3aPn that the Aqti-kobbyizng Act, 18 U.S .C. $ 19 13, does not 
prohibit officials from supporting m Administration's legislative p r o g m  through d-t 
communications with Congress; through communications with the public in speeches, 
writings, appearances; or though most foms of private commu&c;ltions to members of 
the public. The Act, however, dcxs bar high-expenditure campaigns in which members of 
the public ax expressly urged to write their Senarcrs or Rqresentatlves. 
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April 14, 1995 

G-lJIDEU-m ON 18 U.S.C. 6 1913 

Aqti-"mbbying Act, 18 U.S .C. 8 19 13, prohibits officers and employees sf  the 
e:tecutive bmclis horn engaging in ceriah forns of lobbying. If applied according to its 
Literal terns, section 9993 would have extnordinwj breadth, and it has long k n  =ognized 
that the statute, 3 so app%&, might be unconstitutional. The Ofice of - ~ g d  Counsel has 
interpreted the statute in Paght of its underlying puqmse "to restrict the use of appr~priared 
funds for large-scale, high-expenditwe campaigns spL5caily urging private recipients to 
contact Members of Congress about pending legislative matters on behalf of an 
Administration positiiofi. It Mernsmdun-i for Dick Thornburgh, Attorney General, from 
William P. ~ a f r ,  Assistmt Attorney Gened, Ofice of Legal Counsel, "Ccnstraints Imposed 
by 18 U.S.C. 3 1913 on Lobbying Efforts," 13 Op. O.E.C. 361, 365 (1989) (prelim. print) 
(citation and footnote omifled) (I1 1989 Bak Opinion"). PJthough there has never beers a 
criminal prosecution under the Act since its adopeion in 1919, the Crimhal Division and Cis 
Public Integrity Section have frequently cormstnned the Act in the context of pmiculu 
referrals. The principles that the C.;riminid Division has developed over time provide 
guidance to the meaning of the stamte that is necessary in order for the Act to provide 
reasofiably ascertahabie guidance to those to whom it applies. 

Section A below descri"ces officials whose lobbying activities are not kLhi"Iited by the 
Anti-lobbying Act. Section 8 describes the h d  of lobbying permitted under the Act. 
Section C desc;ibes the h d  of lobbying prohibited by the Act. Section D :scribes a 
further restxi.ctisin that agsncies may wish to observe, although they are nox Arquired to do so 
under the Act. Section E describes additional prohibitions imposed by typical "publicity or 
propaganda" riden, as interpreted by the Comptroller Genead, although identifyizlg the 
precise restnicticons, if any, applicable to any particlala agency q i i i r e s  an examination of 
that agency's appropriations act. 

A. The Department of Justice consistentiy has ccnstmed the Fat i -T~bbyhg Act as not 
limiting the lobbykg activities personally undertaken by the Resident, his aides and 
assistants within the Executive Qfffce of the President, the Vice hsidenr: cabinet members 
withirl their a m s  cf nsps~s ib5 ty ,  md other Senare-conf"ied ofi3cials appoiited by the 
President witbin theb % a s  of responsibifity. 



- 
U 
JJ. Under the Akqti-bbbyi?,o Act, government enpicyees 2vLA.Y: 

CE communicate d i i : l y  with Mem?x:s of Congress and thelr sS;iffs 
i? sappf l  ~f -4drninistrztlon cr depa;t,rnenr positions. The Act 
dces not apply to such direct commur~carion;~. 

6 communicate with the public though p u b k  speeches, 
a F y 4 n c e s  me] published writings to support AdmiTiistration 
positions -- Lrcluding using such public fom to call on the public 
to contact Members of Congress in support of or opposition to 
legislation. 

0 communicate privately with members of the public t o  irJom 
them of A-dmPraistration positions and to promote those positions 
-- but only to the extent that such commu~cations do not 
contravene the hittations 5 s t d  in Section @ below. 

Q lobby Congress or the pubfic (without m y  ~stGct ion imposed 
aL30P"dS by the Avati-Lobbying Act) to suppolib AdminisL~ticsn pa;$' 

on nornjnz~ows, treaties, or my srons-:egislative, con- 
appropfiations issue. The Act apgks only to lobbyhg with 
respect to legislation or apgscsp~iations. 

@. Under the h t i - b b b Y ; ~ g  k t , '  gsvelment empl~yees RBY iY0T: 

Q engage in ssubstmtid "grass roots" lobbying campkigsis of 
telegrams, leEers, a d  other private f ~ m s  of cornmunica~ion 
expressly asking recipients to contiict ?dem&as of Congjrzss, in 
S U P ~ P L  09 or opposition to legislation. Grass roots 1ob"etying 
does not include cornrnuiniczltlon with the public though public 
speeches, a p p m c e s ,  or writkgs. AJthougg.1 the 1989 B m  
@inions does not defme the m e a ~ g  sf  "substantial" g m s  roots 
campaigns, the opinion notes thatthe 1919 Iegislaelve history 
cites an expenditure of $7500 -- rovghly equivalent 80 $509WKl 
in 1989 -- for a campaign of lenes-wrJitin; :sgbg recipients to 
mntact Congress. 

D. Mthosngb wet ~ e r 9 ; d  by the Pati-Lobbying Act, agencies may wish to 
obseme a more gened  restriction with respect to ofi3cia.I~ dher  than those list& in 
Section A: 

f;l ag-hst expressly urgkg citizens to conmct Congress in suppr? 
of or opposition to legislation. As Sectlows E md C tdien 
iogetker Lqdicare, the .hli-h.bbying Act does not forbid 



goverrment employees from urging citizens to cont;lct hfenbers 
of Congress cn 'oeh;;iir of an A-dministztion position, excepr iq 
the contexl of a gmss m e s  campaign. Nevertheless, the 
Comptroller General. following his understanding of the 
Dqmme4%t of justice's historical interpretation of the Act 
b e f ~ r e  the 1989 E m  (pinion, has construed the restriction 2s 

Dehg triggered by explicit ques t s  for citizens to contaci theii 
representatives in support of or opposition to legislation. Given 
the ComptmUer General's interpretation, and given the dz~cul ty  
of predictkg what may be perceived as a grass roots campaign 
in a particular context, agencies may wish to err on the side of 
caution, by r e f e g  from including in their communications 
with private citizens any requests to contact Members of 
Congress in smp~ort of or opposition to legislation. 

E. The Off~ce of Legal Counsel's published cphions do not set out a deta.iIed, 
independent ad~alysis of "'pubGciay or propagmda" riders cont&md in the zippropfiations acts 
of some agencies. The CsmptxoUer Genera has suggested that, under such riders, 
govenment. ernp!oyms zlso &L4U NOT (1) pmvide a d m S s t ~ t i v e  s~1ppoz-t for the lobbying 
activities of private oag-ions, (2 )  prepare ditoilds or other comrnnn.icaelons that wid be 
disseminated without 2 ~ 3  acc~-mte ~ ~ S C ~ Q S U R  06 the government's role in their or'dgh, a d  (33 
appeal to members of the public ts contact thek elected representatives in s~p-ijo"r of or 
opposition to propods b e f o ~  Congress. 
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E Q ~ B  *Li&ri $ 5 O C  OH imprise?ieZ n o t  mers -i;l?~n one yea-, cr 
50tk; &?-,d zft&z'~ct$cs and hezr ing  ky *is ~cperier 
offie= ~i"L,k the2 pover of r ~ ~ s - ~ i n g  h i a ,  &zlL 
hgn~v@d ~ZCE ~ d f i ~ h  O% m ~ b ~ p b r i t .  

c ,ver~ l  Li~2.tailcr.r cn tbiz c " t a a ? i s ~  cxpr.-fvs scspa cf c2j,a 
e pro%+,sion app62z f rce t ! s  ststuta a f rca. 

First, s t a t u t @  applisa snPy tz sc t iv i t i a s  "intandad or 
d g f i ~ e C  to inP1~maca . . . lo91~12tion OT apprapri~tien[s] 
- a  . T ~ U B ~  Iebkying a c k i . ~ i $ b ~ s  r;dls%od "bo ~~t21a.r mitzapafga 

a3 wcmfnaTieno and traetias, EPB EQ% ~U.k j4Ct  to L%a &t~tutg. 
w 

Second, &&a stztuta proh ib i t s  aw9y lokbying t h a t  Po 
e m 2 ~ ~ t @ d  i n  tha t  P a n  sf ^c$a ~HQ%TI%L%W Of a ~ O ~ O O P ~ %  PIFC".IICI cz 
a(?~adlaaa@n%B t h a t  is ptss@nt& ic wri , t t&?  %on&, ex +&at 1s 
cc;mmiczi$@d by telaphans QX aab%@r ~ S V ~ C @ . ~  E&ad d~ ~ a n t a ~ ,  
*4a p;roti.biticn on odg$~r @ d @ v % c ~ [ ~ ] ~  dm3 wok ag-psaX +a prohib i t  
Bpiechao er cfhsr wsrbal comnics t ie?& uct9at aro no% ralzyad by 
gslephana, TBua,  u% dc aot b ~ P f @ v @  staku%@ pzchlbi ts 
p u b l i c  s p ~ a c h s  by ExemBiv@  bra^& q l e g o e a  a b a d  a% g&~azatLng 
po49sllr suppa* Icr i a l o t r a t i ~ n  -gmllclaa and P q 3 % 3 a l i v @  
gs;.oposals, 

mB;scjLf +&a staG&uto xizakt~z claaz it d o a ~  ~ 6 %  prohibit  
~cvammiawt eftic%e%s  ire^ ca icaklsg @%a !4 xs o2 Cenga@sz 
on %%a r e q ~ s t  cf any Ma&@ 2% ==W@Jg, ugh th@ proper 
s P S $ c % ~ l  c h a ~ a s l s ~  BE m~%$ars * ~ o e a  officials @$@ma w@easaaq i3r 
%ha afgisiews candue% ~f public b u  @,ax TI.II&S, 
statsa%e doas nee bar rsntacts baed@- A istration ~ 2 f l c i a l a  
and Cengl~ma -at a=ra in i t fa tad  by E*&r% af C~nqrsss  or t h a t  
r ~ l . a t @  ta r~quasks f c r  % q % o S a t % a n  cr appzopxlati~n~ mat t2%a 
Ex8cutiva Brand3 aagAsyae iw i u l f % $ l ~ & ~ %  of his s82fcial 
due ias  daams nscamazy ts eond~czt ' k h ~  g e l l c  basfn@om- 
eswsistant w5t.b %.his p ~ i a i ~ w ,  mi3 Q % ~ ~ c B  -d th1 t 2 h f n a l  
Divislcw pmvious3.y k a v ~  c o n e l a d e  t?is& ~ a a i o s  $913 dmo not 
apply t e  the 10bbybg a&$vIti@s 8 2  E%Bcu%~v@ Br%m& eiZicia3.a 
vhoss gs~itiona Q y i c a l l y  and h Q s t ~ r % c ~ %  ~ ~ ~ ' A  ar.3 w39.v@ 
e f f o n  to sa%sssea a a ~ p a f i  f o r  tha ni~tratlan's 

3 - @on*&sama G c & ,  vho intrcduce& %%a b%lX, was asked 
% ? h & a % z  $ill waa a$ataadad . . to gr%~an 'k  +&@ ap lopaso  or 
oPP%e@.ro efiP3.a aanamaazt  LZQB G ~ = T ~ ~ % % B G  dirsxztly v i a  t h ~ f r  
E c p r e s a n t a t i v o ~  in C O ~ I ~ P ~ ~ S . "  Ea re$.iaC, "%a, mat is ejgpr~ssly 
P~aegssad . . . , Thwy hev@# 102 cat.xrmJ rig32 tc c c a ~ q i c a 2 3 ~  
just aa ba9crz, w i t Z 1  *L?%9a Hm2323z3 C? C o c ~ ~ a a s , ~  5 8  Cbng. R a c ,  
404 (Hay 25, 1999). 
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