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Mr. Chairman, I’'m pleased to have a chance to testify today. I think it’s
important to help counter some widely held false beliefs about the
administration’s policies on detainee interrogation.

I agreed to testify voluntarily. I did so because the Committee staff gave the
assurance that the aim was a serious review of administration policy — not a
vitriolic hearing designed to promote personal attacks. I wish to note for the
record why I did not attend the originally scheduled hearing: On the
afternoon before that hearing, the Chairman’s staff told me my panel would
include someone who has made a practice lately of directing baseless and
often vicious attacks on me personally. That violated the assurances I had
been given, so I insisted on a new date to testify. I'm glad we quickly
arranged a new hearing date, but I object to the Committee’s having
needlessly issued a subpoena for me. It falsely implies that I was not willing
to appear voluntarily.

The history of war-on-terrorism detainee policy goes back nearly seven
years. It involves many officials and both the law and the facts are
enormously complex. Some critics of the administration have simplified and
twisted that history into what has been called the “torture narrative,” which
centers on the unproven allegation that top-level administration officials
sanctioned or encouraged abuse and torture of detainees.

The “torture narrative” is grounded in the claim that the administration’s top
leaders, including those at the Defense Department, were contemptuous of
the Geneva Convention (which I refer to here as simply “Geneva.”) The
claim is false, however. It is easy to grasp the political purposes of the
“torture narrative” and to see why it is promoted. But these hearings are an



opportunity to check the record — and the record refutes the “torture
narrative”.

The book by Phillipe Sands' is an important prop for that false narrative.
Central to the book is its story about me and my work on the Geneva
Convention. Though I’m not an authority on many points in Sands’s book, I
do know that what he writes about me is fundamentally inaccurate — false
not just in its detail, but in its essence. Sands builds that story, first, on the
accusation that I was hostile to Geneva and, second, on the assertion that [
devised the argument that detainees at GTMO should not receive any
protections under Geneva — in particular, any protections under common
Article 3. But the facts are (1) that I strongly championed a policy of respect
for Geneva and (2) that I did not recommend that the President set aside
common Article 3.

I will briefly review my role in this matter and then discuss Sands’s
misreporting. As it becomes clear that the Sands book is not rigorous
scholarship or reliable history, members of Congress and others may be
persuaded to approach the entire “torture narrative” with more skepticism.

My main involvement in the issue of detainee interrogation was in January
and February 2002. US forces in Afghanistan had just taken custody of the
first detainees. Administration lawyers brought forward to the President the
question of the detainees’ legal status. The lawyers distinguished between
the worldwide US war against al Qaida and the US war with the Taliban
regime in Afghanistan. As I recall, no one in the administration argued that
Geneva applied to the war against al Qaida, which is neither a state nor a
party to Geneva.

There was controversy, however, over whether the war with the Taliban was
governed by Geneva. Some lawyers contended that the President could
lawfully decide that Geneva did not apply even though Afghanistan was a
party to the Convention. Their argument was that Afghanistan was at that
time a failed state, and the Taliban could be seen not as a government, but as
as merely a criminal gang. Those lawyers were obviously straining to give
their client, the President, as much flexibility as possible to handle the
unprecedented requirements of the war on terrorism. I did not question their

! Philippe Sands, Torture Team: Rumsfeld’s Memo and the Betrayal of American Values
(New York: Palgrave Macmillan, 2008).



good faith, but I strongly favored a different approach, one that gave greater
weight to Geneva as a treaty that embodied important American principles.

Secretary of Defense Rumsfeld called in the Chairman of the Joint Chiefs of
Staff, General Richard Myers, and me to dlscuss this controversy. I describe
that discussion in my book, War and Decision.’

The main point that General Myers and I made to the Secretary was that the
United States had a compelling interest in showing respect for Geneva. The
Secretary, we said, should urge the President to acknowledge that Geneva
governed our war with the Taliban. We argued that Taliban detainees
should receive the treatment to which they were entitled under Geneva. But
we did not think they had met the defined conditions for POW privileges
under Geneva.

After our meeting, Secretary Rumsfeld asked me to write up what General
Myers and I had argued for. The Secretary wanted to use the write up as
“talking points” for the National Security Council meeting with the
President on February 4, 2002.

The memo I drafted and then cleared with General Myers stressed that
Geneva is crucial for our own armed forces. It said that it i1s “important that
the President appreciate DOD’s interest in the Convention.” I described
Geneva as a “good treaty” that “requires its parties to treat prisoners of war
the way we want our captured military personnel treated.” I noted that “US
armed forces are trained to treat captured enemy forces according to the
Convention” and this training is “an essential element of US military
culture.” I wrote that Geneva is “morally important, crucial to US morale”
and it is also “practically important, for it makes US forces the gold standard
in the world, facilitating our winning cooperation from other countries.”

The memo said that “US forces are more likely to benefit from the
Convention’s protections if the Convention is applied universally.” So I
warned: It is “Highly dangerous if countries make application of [the]
Convention hinge on subjective or moral judgments as to the quality or

2 Douglas J. Feith, War and Decision: Inside the Pentagon at the Dawn of the War on
Terrorism (New York: Harper, 2008).

3 See attached.



decency of the enemy’s government. (That’s why it is dangerous to say that
[the] US is not legally required to apply the Convention to the Taliban as the
illegitimate government of a ‘failed state.’)”

The memo explained why a “pro-Convention” position is dictated by the
logic of our stand against terrorism. I argued:

o The essence of the Convention is the distinction between soldiers and
civilians (i.e., between combatants and non-combatants).

o Terrorists are reprehensible precisely because they negate that
distinction by purposefully targeting civilians.

o The Convention aims to protect civilians by requiring soldiers to wear
uniforms and otherwise distinguish themselves from civilians.

o The Convention creates an incentive system for good behavior. The
key incentive is that soldiers who play by the rules get POW status if
they [are] captured.

o The US can apply the Convention to the Taliban (and al-Qaida)
detainees as a matter of policy without having to give them POW
status because none of the detainees remaining in US hands played
by the rules.

The memo urged “Humane treatment for all detainees” and recommended
that the President explain that Geneva “does not squarely address
circumstances that we are confronting in this new global war against
terrorism, but while we work through the legal questions, we are upholding
the principle of universal applicability of the Convention.”

This memo represented the thinking of the top civilian and military
leadership of the Defense Department. I felt confident being aligned with
General Myers on this matter and we were both pleased that Secretary
Rumsfeld asked me to make these points to the President at the NSC
meeting, which I did. The department’s leadership took a strongly pro-
Geneva position.

The Committee can therefore see that the charge that the department’s
leadership was hostile to Geneva is untrue. The picture that Mr. Sands’s
book paints of me as an enemy of the Geneva Convention is false — wildly
50.



Mr. Sands also misrepresents my position on the treatment GTMO detainees
were entitled to under Geneva. He writes that I argued that they were
entitled to none at all. But that is not true; I argued simply that they were
not entitled to POW privileges.

I pointed out that Geneva grants POW privileges to captured fighters as a
incentive to encourage good behavior. Geneva’s drafters wisely demanded
that fighters meet four conditions if they are to receive such privileges:

They must (1) wear uniforms, (2) carry their arms openly, (3) operate within
a chain of command and (4) obey the laws of war. These conditions serve
the Convention’s highest purpose, which is protecting the safety of non-
combatants in war zones. Many journalists and others wrongly assume that
if Geneva governs a conflict then the detainees must receive POW treatment.
But that is misconception. Detainees in wars governed by Geneva are
entitled to POW treatment only if they meet these four conditions.

In early 2002, it was clear that the President would be urged by some
commentators to grant POW status to all the detainees as a magnanimous
gesture, without regard to whether they met the conditions. I believed that
would be a bad idea. First of all, it would have the opposite of its intended
humanitarian result. Granting POW status to terrorists who pose as civilians
and who purposefully target civilians would undermine the incentive
mechanism that Geneva’s drafters knew was crucial to the Convention’s
humanitarian purposes.

I had strong views specifically on the issue of POW status because I had
worked on that issue in the Reagan administration Defense Department in
connection with a treaty called “Protocol 1,” which aimed to amend the
Geneva Convention. President Reagan, in line with my analysis, opposed
the amendments. One of his main objections was that they would have
granted POW status to terrorists. I relate in my book the favorable press
reaction to President Reagan’s position:

The New York Times and the Washington Post, not usually Reagan
supporters, both praised his decision. In an editorial titled “Denied: A
Shield for Terrorists,” the New York Times said that Protocol | created
“possible grounds for giving terrorists the legal status of P.O.W.’s,” and
declared that, if the president had ratified it, “nations might also have read
that as legitimizing terrorists.” The Post’s editorial, “Hijacking the Geneva
Conventions,” highlighted POW status for terrorists as among the “worst”

features of Protocol |. “The Reagan administration has often and rightly



been criticized for undercutting treaties negotiated by earlier
administrations,” it concluded. “But it is right to formally abandon Protocol
I. It is doing so, moreover, for the right reason: ‘we must not, and need
not, give recognition and protection to terrorist groups as a price for
progress in humanitarian law.”

Preserving Geneva’s incentive system was an important reason not to grant
POW status to detainees who had not earned it. Also, the purpose of holding
POWs in a conventional war was different from the purpose for holding
detainees in the war on terrorism. The former were held simply to keep
them off the battlefield. But the latter were being held for that reason and
also to interrogate them for information to prevent future 9/11-type attacks.

It was legal and proper — furthermore, it was necessary and urgent — that
U.S. officials interrogate war-on-terrorism detainees effectively. In fighting
the enemy after 9/11, the key intelligence was not discoverable by satellite,
as it was during the Cold War when we could watch from space for signs of
an imminent attack by monitoring armored divisions in the USSR’s western
military district. In our post-9/11 challenge, the most important intelligence
was not visible from space. It was inside the heads of a few individuals.
Our best hope of preventing future attacks against the United States was to
learn what captured terrorists knew about their groups’ plans, capabilities
and organizations.

A detainee entitled to POW status under Geneva could not be subjected to
any kind of pressure at all to provide information. He is required to reveal
only his name, rank and serial number. Interrogators are not allowed to
subject him to even the most ordinary techniques employed every day in
U.S. jails on American criminal defendants. Regarding un/awful combatants,
on the other hand, Geneva does not prohibit ~Aumane forms of pressure by
interrogators.

President Bush had a constitutional duty to safeguard our national defense
and to try to prevent future 9/11-type attacks. He knew the importance of
the intelligence available only through detainee interrogations. It would
have made no sense for him to throw away the possibility of effective
interrogations by bestowing POW status on detainees who were not actually
entitled to it under Geneva.



Three days after the February 4, 2002 NSC meeting at which General Myers
and I made our case, the President decided — in line with the Defense
Department recommendation — that Geneva governed the U.S. conflict with
the Taliban and that the Taliban detainees would not receive POW privileges
because they had not met Geneva’s conditions for eligibility. He decided
also that Geneva did not govern the worldwide U.S. conflict with al Qaida.
So neither the Taliban nor the al Qaida detainees would be given POW
privileges.

So what standard of treatment should these detainees receive? U.S. forces in
Afghanistan had been ordered from the outset to give any and all detainees
“humane treatment.” President Bush reaffirmed the standard of “humane
treatment.”

How to define the term “humane treatment” was a question on which the
President looked to his lawyers for guidance. In his book, Mr. Sands
focuses on whether Article 3 of the Geneva Convention (known as common
Article 3, explained below) should have been the basis for the definition of
“humane treatment.”

This gets to the essence of the book’s attack on me. Mr. Sands asserts that
in the deliberations leading up to the President’s decision on common
Article 3, I not only argued against relying on that provision, but that [ was
somehow the source of the argument. These assertions are false and utterly
without evidence. I did not invent any argument against common Article 3.
I was not even making such an argument. In fact, I was receptive to the
view that common Article 3 should be used.

So Mr. Sand’s account is altogether inaccurate, both in his book and in his
Vanity Fair article. This is important not simply because it smears me. It is
significant because it exposes the astonishing carelessness of his book and
his article. It impeaches Mr. Sands as a commentator.

In the weeks before the NSC meeting on the detainees’ legal status,
administration lawyers discussed how to flesh out the term “humane
treatment.” The President evidently considered this to be a legal rather than
a policy question.

I was a policy official and did not serve in the administration as a lawyer,
but I occasionally raised questions about matters being handled in legal



channels. Two of the questions I know I raised were: Why not use common
Article 3 to define “humane treatment”? And why not use so-called Article
5 tribunals to make individual determinations that the detainees are not
entitled to POW status? I posed these questions not because I had done my
own legal analysis or had firm opinions myself — I had not. Butl
remembered these provisions generally from my Geneva-related work
during the Reagan administration and I thought that using them, if judged
legally appropriate, would be a further sign of U.S. support for Geneva.

Answers came back to me through the Defense Department’s office of the
General Counsel. The lawyers resolved against using Article 5 tribunals
because the President had found that the Taliban fighters collectively failed
to meet the Geneva conditions for POW status, so there was no need for
individual determinations. And the lawyers also decided that common
Article 3 was not applicable because (by its own terms) it covered only
conflicts “not of an international character” and the conflicts with the
Taliban and with al Qaida were both of an international character.

I don’t believe I even attended any of the early 2002 meetings where the
lawyers debated common Article 3. But my understanding is that they gave
the issue good-faith consideration. Stressing that it was a legal (rather than
policy) judgment, the President declared on February 7, 2002 that he
accepted “the legal conclusion of the Department of the Justice” and
determined that “Common Article 3 of Geneva does not apply to either al
Qaeda or Taliban detainees, because, among other reasons, the relevant
conflicts are international in scope and common Article 3 applies only to
‘armed conflict not of an international character.”

Now, I know that lawyers dispute the Justice Department’s legal conclusion
about common Article 3. Reasonable people differ on the matter. Asa
policy official, I never studied the legal arguments in enough depth to have a
confident judgment of my own on this question. When the U.S. Supreme
Court eventually dealt with common Article 3’s applicability to the GTMO
detainees (a question of first impression), the justices split — the majority
ruled against the administration, but there were justices who went the other
way.

In no way does the record bear out Mr. Sands’s allegation that I argued
against using common Article 3, much less that I invented the legal
argument against it. Mr. Sands dragged me into his book and painted me as



a villain without supporting evidence. He seems to have made that mistake
either because he was not rigorous in his research or he interpreted what he
read and heard through his own inaccurate preconceptions.

Mr. Sands’s book is a weave of inaccuracies and distortions. He misquotes
me by using phrases of mine like “That’s the point” and making the word
“that” refer to something different from what I referred to in our interview. I
challenge Mr. Sands to publish whatever on-the-record audio he has of our
interview. I believe it will clearly show that he has given a twisted account.

Likewise, Mr. Sands’s book presents a skewed account of the Rumsfeld
memo referred to in the book’s subtitle. By what he says and what he omits
to say, he gives the reader an extreme misimpression of the nature of
SOUTHCOM’s request for authority to use a list of counter-resistance
techniques on some important, recalcitrant detainees. I hope we will get into
this issue during today’s hearing.

I want to conclude this statement by reiterating that I have focused on issues
relating to me not because they are necessarily the most important, but
because I can authoritatively say that Mr. Sands has presented those issues
inaccurately. His ill-informed attack on me is a pillar of the broader
argument of his book. And that flawed book is a pillar of the argument that
Bush administration officials despised the Geneva Convention and
encouraged abuse and torture of detainees. Congress and the American
people should know that this so-called “torture narrative” is built on sloppy
research, misquotations and unsubstantiated allegations.
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February 3, 2002
Feith draft

Points for 2/4/02 NSC Meeting on Geneva Convention

The options as to law and policy:

B

US is applying the Convention to @/ detainees as a matter of policy.

»

All detainees are getting the humane treatment to which they would be entitled if
the US were legally bound to apply the Convention to them,

None is entitled to POW status under the Convention.

All USG agencies (though State’s position is unclear) agree that US is not legally bound
to apply the Convention to al-Qaida detainees. (Convention applies only to wars
between states or to civil wars, not to a war between a state and al-Qaida worldwide.)

The question for the President: What should USG say about whether the US is legally
bound to apply the Convention to Taliban detainees.

There are three options:
1. Declare that US is not legally required to apply Convention to Taliban,

Option 1 - not a good option, given DOD’s interest in universal respect
for the Convention for the benefit of our own forces.

2, Declare that US is legally required to apply Convention to Taliban.

Option 2 — a good option. Would help dampen criticism.

3. Declare only that US is applying the Convention to Taliban (and to al-Qaida,

for that matter), though USG has not resolved the difficult (but academic)
question of whether we are legally required to do so.

Option 3 — also a good option.

US could make a virtue of its anslytical conundrum by noting that the
legal question is difficult precisely because our war on terrorism is unique
and does not fit neatly into the categories of war envisioned in 1949 by the
Convention’s drafters, (Meanwhile, as noted, the US is applying the
Convention to all detainees.)
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DOD interest in the Geneva Convention

: ’ Important that the President appreciate DOD’s interest in the Convention.
e The Convention is a good treaty.

’ One could quibble about details, but the Convention is a sensible document that
requires its parties to treat prisoners of war the way we want our captured military
personnel treated.

v US armed forces are trained to treat captured enemy forces according to the Convention.

. This training is an essential element of US military culture, It is morally
important, crucial to US morale,

. It is also practically important, for it makes US forces the gold standard in the
world, facilitating our winning cooperation from other countries.

. US forces are more likely to benefit from the Convention’s protections if the Convention
commands is applied universally,

. Highly dangerous if countries make application of Convention hinge on

subjective or moral judgments as to the quality or decency of the enemy’s
government. (That's why it is dangerous to say that US is not legally required to
apply the Convention to the Taliban as the illegitimate government of a “failed

state.”)
. A “pro-Convention™ position reinforces USG’s key themes in the war on terrorism.
- The essence of the Convention is the distinction between soldiers and civilians

(i.e., between combatants and non-combatants).

. Terrorists are reprehensible precisely because they negate that distinction by
purposefully targeting civilians.
. The Convention aims to protect civilians by requiring soldiers to wear uniforms

and otherwise distinguish themselves from civilians,

. The Convention creates an incentive system for good behavior. The key
incentive is that soldiers who play by the rules get POW status if they captured.

. The US can apply the Convention to the Taliban (and al-Qaida) detainees as a
matter of policy without having to give them POW status because none of the
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detainees remaining in US hands played by the rules.

. In sum, US public position on this issue should stress;
. Humane treatment for all detainees.
. US is applying the Convention. All detainees are getting the treatment they are
{or would be) entitled to under the Convention.
. US supports the Convention and promotes universal respect for it.
. The Convention does not squarely address circumstances that we are confronting

in this new global war against terrorism, but while we work through the legal
questions, we are upholding the principle of universal applicability of the
Convention,

TOTAL P.83
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MEMORANDUM FOR TRE VICE PRESIDENT
THE EECRETARY OF STATS

THE SECRETARY OF DEFENSE

THE ATTORNEY GENERAL

CHIEF OF STAFFP 10 THB PRESIDENT
DIRECTOR OF CENTRAL INTELLIGENCE
ASSISTANT TO THE PRESIDENT FOR NATICORAL

SECURITY AFFAIRS
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Humane Treatment of al Qoeda and Taliban Detainees

SUBJECT :

1.

Our recent extensive discussions regarding the status
of a3l Qaeda and Taliban detainees confirm that the apply-
catlon of the Geneva Convention Relative to the Treatment
of Prisconers of War of August 12, 1549 (Geneval to the

conflict with al Qaeda and the Taliban involves complex
By ite terms, Geneva aprplies to conflices
Y

legal questions.
invelving "High Contracting Parties," vhich can only ba
Moreover, it assumes the existence of "regular®
However, tha -

states.

axmed forces fighting on behalf of states.
wayr against teryorism ushers in = new paradigwm, cne in
which groups wvith broad, internasticonal reach commit horrific
actg against innocent civiliang, somectimes with the direct
support of states. OQur Nation recognizes that this new:
paradigm -- ushered in not by us, but by terroriscs --
reqguizres new thinking in the lavw of war, but thinking thst
should nevertheless be conpistent with the principles of

O

Geneva.,

Pursuant to my authority s Commander in Chief and Chief

Executive of the United States, and relying on the opinion

of the Department of Justice dated Januarxy 22, 2002, and on
the Attorney General in his

the legal opinion rendered b
lJetter of Februaxy 1, 2002, I hexeby deteImine as follows:
1 accepr the legal conclusion of the Department of

Jugtice and determine that none of the provisions

of Genevas apply to our conflict with sl Qaeda in
Afghanistan or elsewhere throughout the world because,
anong othex reasons, al Qaeda is not a High Contracting

Party to Genevs,
¥ accept the legal conclusion of the Attoxrney General

and the Depaztment of Justice that I have the authority
between

under the Consetitution ta suvepend Geneva &s ;
the United States and Afghanistan, but I decline te

' NSC DECLASSIFICATION REVIEW [E.O. 12958 ss amended]
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exercise that authority at this time. Accordinglyy I
determine that the provisions of Geneva will apply to
our present conflict with the Taliban. I resezve the
right to exercise this authority in this or furtiire
conflicts. - ;

I slsc accept the legal conclusion of the Deparxtowent of

Justice and determine that common Article 3 Qf Geneve
does not apply to either al Qaeda or Taliban detainees,

because, among cther resacns, the relevant conflicts
are intexrnstional in scope and common Article 3 appliew

only to "armed conflict not of an intermstional

character.”
Beeed on the facty supplied by the Department of

d.
Defense and the recomnendation of the Department of
I determine that the Taliban detajinexs axe

Justice,
vnlawful combatants and, therefoye, do not qualify. as
I note

priscners of waxr under Article 4 of Geneva.
that, because Geneva does not apply teo our conflict

vith al Qacda, 81 Qaeds detainees alsc do not gualify

as priscners of wax. ‘
Of course, our values am a Nation, values that we share with
many nations in the world, call for ug to treat detainees
humancly, including those who are not legally entitled to
such rreatment. Our Naticpn has been and will continue to
be a strong supporter of Geneva and itf principles. - As
a matter of policy, the United States Axrmed Forces shall
continue to treat detainees humaneliv and, to the extent
appropriate and consistent with military necessity, in
a mapner consistent with the principles of Geneva,

The United States will hold states, organizations, and
individuale who gain contro] of United States perscnnel

responsible for treating such personnel humanely and
consistent with applicable law,

1 hereby reaffirm the order previously irsued by the
Secretary of Defense to the United States Axmed Forces

requiring that the detainees be treated humanely and,
to tha extent appropriate and consigtent with military
in a manner consistent with the principles

necessity,
cf Geneva.

I hereby direct the Secretary of State to comnunicate my
determinations in an sppropriate manner to our allies, =nd
othey countries and international organizations cocperzting

in the war against terrorism of glcbal reach.

UNCLASSIFIED






oY

IACLASSIFED

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
TROLN

i BEC -2 M H: B3

| e op g ACTIONMEMO
: 3 iy ~
: SECRETARY OF DEFENSE November 27, 2002 (1:00 PM)
, DEPSEC
FOR: SECRETARY OF DEFENSE

FPROM:  William J. Hayoes II, General Counsel | Jlhopar

SUBJBCT: Counter-Resistance Techniques

The Commander of USSOUTHCOM bas forwarded # request by the Coguaander of
Joint Task Force 170 (wow JTF GTMO) for mpproval of sounter-resistance techniques
10 aid in {be interrogetion of detainoss at Guastenxno Bay (Tab A),

The requesi-contains three categories of counber-resisiance techmqua, with the firet
c.s:cg&ry the least sgg:wssw: and the third category ﬁxz nxwt eggroedive (Teb B).

1 have disoussed this with the Deputy, Doug Peith and Gm&ﬂ Myers. Ibclieve dm
aﬂjommmymcommmdxbonthagu:msﬂerofpobéy,youmthéf:ze&m .
Comrasnder of USSOUTHCOM to empley, i his discretion, ohly Camgmiu Tendll
and the fourth wchnique Listed in Cstcgory T ("Use of mild, non-ivjerious physicel
contect ruch as grabbing, poXing in the chest with the finger, snd light pushing™),

While all Category Il toohmqucs may be legally evu‘lab}c wre believe that, ns a
nutiey of policy, # blanket approval of Category 111 wehmc;uu % pot warranied at this
time. Our Armed Forces we treined (o 8 standard of intrrogation that reflects s
tradition of restraint, ’

RECOMMENDATION: That SECDEF spprove the USSOUTHCOM Commandal’s use
of those counter-resistance techniques listed in Calegories | sod I and the {ourth
technique listed in Category 1T during the intarogation of detainoss at Guantsnarmo Bay.

SECDEF DECISION

Appvovcvdy

Attachments
As stated

Disapproved Other

#vw:w, L Semad 7l,> -l four

.."C:‘
w2

cc: CICS, USDP) A i{»—ﬂ 1/0[7 'y %ML ‘!//M»Jsé /A: g
Q' () /l DEC 0 2 2007

-z,La

Cieciasaficd Under authonty of Executive Order 12958

By Executive Sccrevary, Otfice of the Secrainry of efense
William: F. Marmon, CAPT. USN {‘gp‘ &QQ(E‘F“

June 18,2004
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DEPARTMENT OF DEFENSE
UNITED STATES SOUTHERH COMMAND
CFFICE OF THE COMRANDER
3511 BW ST AVENUE >
BRI L 334724217

25 October 2002

MEMORANDUM FOR Chairman of the Jolat Chicls of Staff, Weshington, DC 20318-9999
SUBJECT: Counter-Resistance Techniques

¥

1, The sctivitics of Joint Task Foree 170 have yielded critical intelligence support for foroes in
combat, coxmbatant commanders, and other intelligencefaw enforcement entities prosecuting the
War on Terrorism, However, despite our bast efforts, some detainees have tenacionsly resisted
our current intenogation methods. Our respective staffy, the Office of the Secretary of Defense,
end Joint Tesk Force 170 have been trying 10 identify counter-resistant techrigues that wo can
Yawfully eoaploy.

9. 1 am farwarding Joint Tusk Foree 170°s proposed counter-resistance technlques. I believe the
first two categorics of fechniques are Jegal and humane. T am vocertain whether all the
techniques in the thind category are Jegal under US law, given the ebsence of judical
interpretation of the TS {ortore siatule. Tam particulardy troubled by the nse of irplied or

_ expressed threats of death of the Getainee or bis family.s However, I desire to hiveas many

pptions as possible at my disposal and therefore request that Department of Defonsc and
Department of Justice lawyers yeview the thind category of techniques,  ~ "o

3, As pant of any review of Joint Task Farce 170"s proposed strategy, I weloome any suggested
interrogation methods that others may propose. I believe we should provide owr interrogators
with &5 many legally permissible tools a3 poesible.

4. Although T am cognizant of the important policy ramifications of some of these proposed
techniques, T firmly believe that we must quickly provide Joint Tesk Foree 170 covmter-
resistance techniques 10 maximize the value of our intelligence collgetion mission.

Encls e T,
' tnerel, US frmy -
Commander
1. JTF 170 CDR Mamo
atd 11 October, 2002
2. JTF 170 SJA Meme
dud 11 October, 2002

3. JTF 170 32 Mmo Declassify Under the Anthority of Executive Order 12958

dtd 11 Ocwober N 2002 By Executive Secretary, Office of the Secistary of Dedense
By Wiltiam P. Mamott, CAPT, USN
June 21, 2004




DEPARTMENTOF DEFENSE
JOINT TASKFORCEAT)
GUANTANAMD BAY, OUBA
APDAE 03360

-

11 Qetober 2002

" provided 1o mo by the JTR-170 Staff Jodpe

IMEMORANDUM FOR Commander, Untied States Southers Commmand, 3511 NW 91t -

Avonue, Miamd, Rlorids 33172-1217
SUBJECT: Counter-Resistancs Strutegies

1. Raquest that you spprovo the interropation tochmiques delinsated in the enclossd Counter-

Registence Strategics memorandom, Ihav:r

provided. .

reviswed this memorandum and the legal tevicw
Advocsle end concar with the legal analyeis

2, T em fully aware of the techniques conrently ormployed to gain velabls infelligence in eoppont

of the Globsl ‘War of Térorism. Althoughithese techniques

cxplozeble intelligence, the sarme metbods

have resulied in signifioznt
veo become Jees effective over Umer Thelieve the

pnerhods and techniques delineared 3 the agcompanying J-2 memorandum will enbanes our
e fforts to extract edditional informstion. Bised on the analyels provided by the JTR-I708JA, I

have concluded that these sechniques do not

3. My point of contact for thiy Issus is 1LTC

2 Bocls

1. JIF 170-32 Memo,
1102

2. JTF 170-81A Memo,
110n 02 :

violate U.S. or inferations] laws,
Jerald Phifer =t DSN 660-3476,

MICHAELE, D
Mzjor Genorel, USA

Cormmanding




PEPERTMENT DF DEFENSE
SOINT TASK FORCE 410
GUANTANATO B, SUBA
APOAE DI

11 Ocigber 2002

WMﬂRmm&mmandm:r Jofor Yk Poree 120

SUBJ: Legal Review of Aggressive Intarrogation Technigues

1. Y have reviowed the memorandum on Counter-Resistance Strategies, dated 11 Oct U2, snd
agroe (hat the proposed strstegles do not violate eppliceble federal low, Attached ise more
dowfled Jegal aualysis that zddresses the proposal, '

2. T recommend that fntermo getors be mroparly trimned inzix:ilsoofthc epmroved methods of
interrogation, sud that intarrogations involving eategary T snd JIT soetbods tndergo 5 lagal

? revicw yrio‘.' to thair o it,

3. This matéer I8 forsvardsd 1o you for your vecommendation xnd setion. v

g )

4 - 2 Bnely IANBE.B

1. JEF 1702 Memo, : "LTC, USA

2 110 @2 Steff Judge Advocate

2. JTF 170-81A Memo,

: 11 Oct 02 .
.
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DEPARTMENT OF DEFENSE
JOINT TARK FORCE 1VD

GUANTANAMO BAY, CUBA
APO AE 05860

11 October 2002

MEMORANDUM FOR Commender, Joint Tesk Force 170

SUBJBCT: Request for Approval of Counter-Resistance Stretegics

-

W4 . .
1.8 PROBLEM: The ewrent guidelines for inferrogation procedures &t GTMO
Hmit the shility of Interrogators to cotntey adveneed resistance,

2. @A) Request spproval for use of the following imerropation plan.

. Category ] techniques, Durlag the inial category of inferrogation the dotaine
should be provided 2 chair snd the environroent should be generally-comfortable, The.
format of the interrogation is the direct sapproach. The wse of rewards Jike cookdes or

. cigarettes may be helpful I the detaines is determined by the fntexrogater fo be ==+
wncooperative, the fateirogator way wse the following technines.

(1) Selling 8t the detatnes (uot divectly In Bis eof or to the lovel that it would cavse
physical pain or hesring problems) . .

{2) Techudguies of deeepiion:

(=) Mniﬁplcintmgmnccimiqncs.

() Interrogatordbentity, The interviswer xay identify Kimself 43 » cifizen of & forelgn
nation or ag ap Interrogstar from a covntry with & reputation for barsh treatment of

detsinees.

b. Category I technigues, With the permyission of the GIC, Interrogation Section, the -
interrogetar mey ke the following techniques, _

(1) The wse of streaspositions (ke etanding), for & maximmm of four bovte.

(2) The wuse of falsificd-doctments or repats,

{3) Use of the jsalationfacitity for up to 50 days, Reguest must be mede to throvgh the
OIC, Interogation Section, to the Director, Joint loterrogation Group (JIG). Extensions
beyond (ie Inktisl 30 days must be eppraved by the Commandiog Genersl For sclected

Declassify Under the Authority of Execulive Crrder 1293%
By Execotive Seeseiary. (ffice of the Secrctary of Defense g
Dy William I, Marrion, CAPT, USK . -
June 21, 2004
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TR 17032
SUBJECT: Request for Approval of Commler-Resletante Strategles

Jexadnees, the OIC, Intessogation Section, Will epprove 21l vantacts with the détsinee, to
inchide medical viskis of 2 non-emergent nature,

(4) Taterrogating the detainee fon casiropmest other than s tandard-interogation '
bootle

(5 DEpTvel10n oF DRk and 04107y Srome
(6) The detalnes may elso have ehood-plased-over his-hesd during-transportation-and..

questiontng. The hood should not restrict breathing in any wxy and the detainte shonid be
under direct observation when hoodad. .

{7} The ust of 28hour interrogations:

(8) Rewovil-ehalicomfort-jtems (lacluding religiousiiemsy

(9) Bwitchingtin-detatnce romm-bot rations to MRS, -
(10) Remoma of clothisg |

an f%rwdﬁr&agz}ng{ﬁhewlng of I aciai-ha‘i,r-eie:, 2

(12} Using dccaimc.sﬂ'imi:\:idnﬂpbabias rucheas-foar of doge) to induce stress, .

Fd

0
{

e. Catogory T techniques, Techniques jn this category may be nsed only by submitting
& request through the Directay, JIG, for epproval by the Commending General with
sppropsiate Jogal review and leformerion to Cowander, USSOUTRCOM. These
techniques ere yequired for & very emall percentage of the most uncooparative detainoes
(st than 3%). The following techniques and other aversive technignes, such as those naed
in 1.8, military interrogation resistance training oz by other U.S, government agencies,
1y be utilzed in v carefully cooxdinated yznner to help intexrogate exceptionally resistant
detainess. Any or these fechuigoes that require more than light grabbing, poking, or
pusking, will be edministered cnly by individuale specificlly trained in thelr safe ]
pplication, ’

(1) Tho use of seenerlos designed to-eomvinee the-detatnes fhut Bexth ot everely
pelnfulconseguencey-axe-tmndrg for him and/or his femiy.

Ty

A Bxpommwmliwm&rﬂ_m&r.(Whh epprofiate medicsl monitering).

(5) Uee-of-awet1owel st < ripping-water to induce the mmisperocption of suffocstion.

r; SRGRESNEFPOTN |
2 .




. o . - ‘7“6 BRE g trveinanat.
. . TUV M &UVE  BINIR T §JA - T 07 P' 'S
JTE 170-72
SUBJECT: Request for Approval of Counter-Resistense Strategies
4) Use of mildmorinurivusphysisal epgmet rich ss gribbing, poking in the chagt
with the finger, aod Ypht pushing, ,
Uy T POC ToT T S T AT T TR G 3476, _
) LIC Usa
Direclor, 12
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DEPARTHENT OF DEFENSE
JOINT TABK FORCE11{
GUANTANARO BAY, CUBA
APO AE 05360

e

FTR 178-8JA 11 Ociober 2002

T ORARD RS FUR COtnEsiler, Jtam 1488 s 110

SUBJRCT: Legel Brief on Proposed Comter Reslstsooe Buatepies

SSUR: T'o ensure the srenriy of the Unlied States end #y Alfizg, maore aggrassive
{ntecrogation techniques than the engs preseatly wsed, such s the methods proposed in the sttached
resommendation, may be required fu arder to obtaln information from defainees That axe resisting
Snterrogeiion cfforts 2nd sre suepocted of having significent biformetian essential to nations seaaity,
This Jegal 'brz‘c;f seferences the recommendations onGioed in the JTP-170-12 memorsndar, dated 11
Oclober 2002, :

2.-@%) FACTS: The Setainees carreatly held 2t Guastuszms Bay, Cubs (OTMO), sre not protosted
by the Geneve Canvendons {60, Nonethelass, DoD dnterropstors trained 1o apply the Genevd
Corventions have breapsing coppanly approved methods af interoption such a8 reppart biilding
Throagh the direct 2pprozeh, rewards, the maltipls uterregator approach, 10 the wss of decoption,
However, becass detataees bave bron sbie 1o cormmanicate xmoby thernaclves wnd debsiel vach other
shout thelr respectivs lnterropetione, thelr Intarrogation resintanss rirlegits have begoms more
sophisticated. Compounding il problens s the fact fhat thers I8 bo catablished cledr polloy for
interrogation Hnita 2nd operstions &l GTMO, end many interrogetons have felt in tho past that they cold
not do erything tht could be considared “controversial” In eccondence with Prowident Busk’s 7 Febroary
2002 directive, the deminses sre not Enerey Privoners of War (EPW), They mut be treated hursenely
nd, subject 1o military necesaity, in scoordasee with the principles of GC,

2 34&#} DISCUSSION: The Office of the Secretary of Defeast (OSD) has not addpied specifis

3 guldclined regarding Intermogetion techuigues for detainee operetions 3t GTMO, While the procedures
outlined bn, Army FM 34-52 Inullipence Intaropation (28 Septeaiey 1992), are wiilized, they ars
constreiued by, and canform to the GC and epplcable iferuations] aw, and thesefare 1re bt binding.
Since the dttainees &re nol EFW), the Geneve Conventions rotations that ardinadly woold govern
caphured eneagy perronnel intezogztions s not binding on U.S. persoone] conducting detsines N
intemrogations 8 GTMO, Coptoquently, bs the gbsence of specific blading pidancsy eod in sooordanes
with ihe Presjdent's directive 1o treat the detelnees hrananely, we mos{ Jonk to sppBeablednternations]. -
and domnesti Tow {%6bder to determineThe Jegehity of the mixe zgpresslin bnesbgation teelinignes
recommended janthe 32 propessl, .

g (1) Iniormetional Law; Althongh no interpations] body of law directly spplies, the more notsble
interpational treatice and reevant lew wre Bsted Below.

: e
Deckzsrily Untdes e Anthority of t.'.)u‘:nli\'\t i’.)yu:?\;w
By Exccotive Suctewry. Offtce of the Sreretary of ]
v Wiliam P, Mamon, CAPT. USN

Jume 23, 2004
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JTFI708TA
SUBJBCT: Lage Brief o Proposed CounterBesltanct Strategles

{1} () InNovember of 1994, the United States retified The Conveetion Agatnst Torturs end Other

Crus], Tnhumane or Deprading Treetmont or Ponishment, Howevey, the United States took & nservation
1o Artick 36, which defined cuel ipbomane end deprading trestméint or punishment, by inftead deferring
to the carren! stendard prticnlated in the B¢h Aendment to {he United States Constitution. Therefore, tho

' United Stetes {2 only prohftited from committing thoso acts that would ofherwise be prohibited undes the

wemrsemnmenme A PG v ey CORTHTO GOAT AT OUISEN 3 Funst cvuel £nd thusual peashmeat, Toe Unired STics

ratified the treaty with the undertending that the convention would not be self-execoting, that ia, thatit
wonld pot czeals & private cxuse of action in U, Cowrts, This convertion s the principa! UN, treaty
regarding torture end other cruel, inhumang, or degrading treatment,

(23 (U Tho lotecnations) Covenant on Civil s0d Politeal Rights (ROCPRY, reitied by the Usited
Stxtes in 1982, probibits Inhomase teatment in Article 7, 2and erbitrry sorest and detention in Article 8,
The Uniled States retified it on the condition that it would not ba self-exscuting, and i took & sesecvation
to Ariicle 7 that we weuld only be bound to the extent that the United States Constimion prohibity crued

rod npusesl poadshment.

3) () The Amediosn Corrvention on Humas Rights farblds fobmuany trestment, sxtdtoary
Jraprisovment, 104 yequbres the sate to promptly inform drtainees of the elurges & patnst them, 1o veview
their $2Y ccnfineznent, snd 10 condoct & trial withix & reasoasble tme, The Urdted Statns gigned tha
comyeation on 1 June 1877, but pover ratified .. e

(4 (U} TheRome Starmts establiched the Intrnstions!Cringtna] Coort and erlminalized jnbomane
treatrot, velewiod deportation, ud fmotis onment. The Unlred Steps not only Failed 1o razify the Rome
Statute, but also leter withdrew frors it ‘

(5) (U} The Unied Naticas® Univerasl Declerstion of Humen Rights, prohibls intmmane o
doprading punithinent, erbitary torest, detention, o exdle. Althoagh international declavations rogy
provide evidence of costomery inarnations] law (which is considered binding on sll nagiony evon without
3 treaty), they eronot enforceable by tiernralves.

(& (U There is yome Puropean care Lew stemiming from the Puropean Court of Human Rights on
the ssue of tortors. Tho Court ruled op ellegation of tortire and other forms of inhumine treatment by
the Britizh in the Neethern Treland confiet, The Britich ruthontier developed practices of interrogation
such a3 foreing detzineas (o stand for Jong hoxrs, placing black hoods vver their heeds, holding the
detaintes prior tointerrogation in ¥ room with contiming Joud natie, 1nd depriving them of sleep, food,
and water, The Buroptan Court concluded 1hat these actz did not rise to e Jevel of torfare &5 defined in”
the Copvention Agzing Tortare, bocsuse torrare was defoed 2 en syprvated forrn of cras]; Intormen, o
. Otgreding treatment or punistmeent, However, the Count 818 find thaf these technigues constitited emuel, |
~inbtrpane, s0d deprading wéemenn Nopethaless, end ar previcady mentioned, not only {3 this Usited
Steses nok 8 part of the Puropeas Homan Rights Court, bat ex previously steted, it only ratified the <
Jebinition of enael, inbuman, end deprading trestmeat consiriant with the US, Constinatlon. St slso
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JTEI70-85A
SUBJECT: Legsl Brief on Propored Counter-Reststance Btrategles

b. (0) Domestic Lews Although the detainss interrogations are 1ot ecourring i the continantal
Urited Stetes, U.S. persornel canducting seid interrogations arv +£1 bound by epplicsbls Federal Law,
speeifically, the Highth Ameadient o the United States Constitofion, 13 V8.C. § 2340, rnd foe rdlitary
tnterrogators, the Uniform Code of MBitary Justice (UCMIL :

T e T e B Arreterdnr s v UiER Sy COBSIUTE [ WAt TR OEative badl FRal
not be required, nor exeessive finss bropesed, nor eyuel end uooswe] pupirbeent inflicted, There i & Isck
of Pighth Amendmznt czse lew relating in the context of intrrrogations, &5 most of the Bighth \
Amendment Higaton in federel comt Tuvolves eithe the death penelty, or 42 U8.C. § 1983 sctions from
inmates beted on prison conditions, The Eighth Amendwment epplies £+ to whether or not torhers
Inbumene treatrnent Rzt soenrred vodtr the fedecal fortnre statais! ,

&) () A principal case b the confinement coutext et is instroctive regarding Eighth Awendment
2nalysss (wirich Is redevant bremse the United States adopied the Copvention Against Tortmre, Croel,
Inbuanans end Degrading Treatment, k did g0 deferring to the Elghth Amendment of the United States
Canstiration) rud conditions of corfipement if & U.5. conrt were W examine the isus 32 Bodsen v,
MeMiliag, 503 US, 1 (1952). The fssue in Hudsog stemmed from 8 42 USC, § 1983 setion ellsying
that # prisen tnmate yuifered minor broises, Jaclsl reelllng, Iooseaod teeth, and » cracked deots] plate
yesulting fromm a bezting by prison guards while bo was cuffed and shackded. In this cave ths Comt bedd
(har vheve Wes 20 poveniments] interest in besting an inmate fn ruch 2 marmer, Toe Court firtber raled

i thar the use of exteaaive physical force against & prisover might constitute croed and wemsua] punishment,
’ even though the Inmats doca et saffer sedous indory. |

L () (U o Hudson, the Court relied on Whilley v, Albers, 475 U8, 312 (1986}, a3 the persinal ease
that esteblishes whether & constitions] violstion has occumred.  The Court sieted that e extent of the
: injory roffered by en inmats §3 oaly one of the fsciors 1o be canridered, but that there §s o ignificant
infury requiresnont io onder 10 ssteblhk an Eighth Amepdrocn viclzien, »od that the sbrence of secions
injory s redevant to, bat does not ead, the Bighth Amwendment inquiry, The Court based §ts decision on
e ¥, .poctied rule that the nbecesgery end wanton infliction of paim . .. constitetes crnel and nonggnal
) punishment fachiddes by the Bighth Amendment,” Whitley a1 319, guoning Iugrsham v, Wright, 430 U8,
3 651, 670 (1577). "The Hudsop Court then held that In the excersive foree of conditions of confinerment
context, the Bighth Aroendment violation test delinested by the Supreme Cort In Hudson is that when
prison aficial mslicionsly and sadivtically vae fores 1o canse haxn, contesposery sandards of deconcy
zre alweys violated, whather or not significant injary 4 evident, Tho extent of fjucy sulieced by e '
{nmate b5 ane fector fhal xoay suggest whether the use of forco votig plensibly have been tioaghs )
necessary in & particnler sitetion, but the question of wWhother the ineasure taken huflicted wnoeoessary ©
.. end wenfon paln and rulfeding, ultimately tume o whether foree wes zpphitd dn a:good feitheffor 10
e . malntadn of vestore dlectpline, of melicioodly and sadisticelly for the yery (emphaxis 2dded) purpose of
- ¢zuping herms. If éo, the Bighth Amendrent cldm will prevall. 5

v»
o
"

;

P Worwithstending the s7pement that U7, persoand are dound by the Constitation, the defainoes confined 88 GTMO
have o Jwisdictonal snding to briny « iection 1§85 action dleging wn Bighth Amopdment vilation In U8,
Frdezzl Cowet

Fvt i}




