OFFICE OF THE VicE PRESIDENT
WASHINGTON. ’
June 23,2008 ,

The Honorable Jerroid Nadier, Chairman B
Subcommittee on the COnstitution, Civil Rights; and Civil Liberties
Committee on the Judiciary, House of Rep;esenta;ives '

Washington, D.C. 20515

Dear Mr. _C}hair_nA]an-:
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Thank you for your assistance.

- Letter from House J»udiciéry Committee .Chair,manJohn Conyers to Chiéf 6f Staff to tHe Vice President

David S. Addington, dated April 11, 2008

Lefter from Counse] to the Vice President AKathlyn L. 'W_'heelbérger_ to House iudic-iaty Committee Chief _
of Staff and Counsel Perry Apelbaum, dated April 18,2008 , : '

Letter from House J ddicié'ry Committee Chairman Joh Cbhyérs to Chief of Staff to the Vice President

.David 8. Addington, dated April 28, 2008 -

 Letter from Counse] to the Vice President .Kathryﬁ L. Wheelbarger to House Judiciary Cdmmiltee Chief -

Fax Cover Shéet, Letter and Sﬁb"poena from House J udiciary Cbmmitt'e_é Chairman John Conyers to

" Chief of Sta}ﬂ“ to the. Vice President David S. Ad‘dingtqn, each dated May 7,2008

House Judiciary Committee, Attn: Mr. Perry Apelbaum, dated May 7, 2008, 4:42 p.m.

-Opinion of the Office of Legal Counsel, Department of Jusfi_ce, "Immunity of Former Counsel to the

President fiom Compelled Congressional Testimony," dated July 10, 2007 (from OLC public website)

Presidential Merriorandum; _"Humane Treatmént of al Qaeda andvTa_liban Detainees,"” dated February 7,
2002 (declassiﬁe_d) : S _ . B

Remarks By the President on the Global War on Terror; The East-Room, The White:House, September

6, 2006 (Office of the Press Secretary released transcript) - -

| Excchtive Order 13440, "Interpretation of the Geneva Conventions Common Article 3 as Applied to a
- Program of Detention and Interrogation Operated by the Central Intelligence Agency" (July 20, 2007)

Sincerely,

-j"'.David S Addington ,
’Chief_’ of Staff - _
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April 11,2008

By Fax and U.S. Maj|

Mr. David S. Addington .
Chief of Staff to the Vice President
The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Dear Mr. Addington:

- forces, issues on which you appear to have played an important role. As early as 2004, written
- reports described you as “a principal author of the White House memo justifying torture of
 terrorism suspects.” Other sources describe You as participating in the preparation of the key

legal memorandum concluding that the protections of the Geneva Conventions are “obsolete”

when considered against the exigencies of the struggle against global terrorism_2

g 'Milbank, Ih Cheney s Shadow, Counsel Pushes the Conservative Cause, Washington Post, Oct. 1 1, 2004..

*Sands, The Green Light, Vanity Fair, May 2008, -



Mr. David S. Addington
- Page Two : '
April 11, 2008

iﬁformatior_i and perspe'ctive that you bring.to the issues, [ therefore 'hopé that you will agree to
- testify at our scheduled hearing. If the date of May 6 poses a particular scheduling problem,

please contact my staff as described below and we will be happy to discuss reasonable
alternatives. Should you decline to testify on a cooperative basis, however, the Committee must

- Thank you for your careful consideration of this invitation. So that we may plan _
accordingly, please contact Committee staff at (202) 225-3951 as soon as possible and no later
- than the close of business on Monday, April 21, 2008, to discuss the details of your appearance.
~ Any further Tesponses and questions should similarly be directed to the Judiciary Committee
. office, 2138 Rayburn House Office Building, Washington, DC 20515 (tel: 202-225-3951, fax:
1202-225-7680). - | - S '

Sincerely,

John Conyers, Jr
~Chairman

cc: Hon. Lamar S, Smith
Hon. Jerrold Nadler ,
- Hon. Trent Franks
- Hon. Brian A. Benczkowski
‘Ms. Margaret Stewart
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OFFICE OF THE VICE PRESIDENT
' WASHINGTON '

April 1 8, 2008

Mr. Perry Apelbaum
Chief of Staff and Counsel
Committee on the Judiciary
House of Representatives _,
Washington, D.C. 20515 -

- Dear Mr. Apelbaunt:

 Asthe U.S. Supreme Court made clear in Barenblat v, United States, 360 U.S. '109_(1959-), the

‘power of Congress under the Constitution to inquire (which Members of Congress and



" The Committee may wish to hold the Committee request in abéyance while it exhausts other
sources for the kinds of information the Committee seeks, or the Commiittee may wish to forgo

"_' This letter is provided as a matter of comity, with respect for the'constitu_tional' role of the House
of Rep_res‘entatives, and reserving al legal authorities and privileges that may apply. '

_ d/ Sincerely, =
Katﬁ yn L. Whe: barger

Counsel to the Vice President

- ¢c: Mr. Sean McLaljghlin
- Minority Chief Counsel
. Comittee on the Judiciary
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April 11, 2008

' By Fax and U.S. Mail

Mr. David S. Addington
Chief of Staff to the Vice President
The White House ' - o
1600 Pennsylvania'A‘venue, NwW
- Washington, DC 20500

" ‘Dear Mr. Ad_dingtoxj:

. T'write to invite yon to appear before the Committee on the Judiciary atour May 6 hearing
~scheduled to explore issues regarding the nature and scope of Presidentia] Power in time of war A
. and'the Administration’ approach to these questions under U.S. and international law. Given
* your personal knowledge of key historical facts, as well as your professional expertise and long
- engagement with these issues, your testimony would be invaluable to the Committee.

- commented in public, your views have not been significantly heard outside the executive branch,
- In consideration of the abiding interest of all Americans jn these matters, and the unique




* Mr. David S. Addington
" Page Two o ’
- April 11, 2008

' Sincetely, :

John thyérs,‘Jx;. o
Chairman
. cc: Hon. Lamar S. Smith * . - |
© Hon. Jerrold Nadler
Hon. Trent Franks .

~'Hon: Brian A, Benczkowski -
Ms, -Ma;‘garet Stewart
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April 28, 2008

By Fax and U.S. Mail
‘Mr. David S. Addington

Chief of Staff to the Vice President .
Office of the Vice President -

- The White House . S
1600 Pennsylvania Avenue, NW '
" Washington, DC 20500 o

 Dear Mr. Addington: -

.. Tam in receipt of the April 18, 2008, letter from counisel to the Vice President responding
* to-my invitation for your voluntarily. appearance before the Committee. I was disappointed to
-receive such a legalistic and argumentative response to my invitation. Iaddress counsel’s * -
particular coricerns below, but let me first state once again that my invitation for your voluntary -
' appearance remains open. I continue to hope that you will accept this opportunity to present your
“views and explain your actions-to the public that you serve. As discussed below, counsel’s letter
has not identified any meaningful obstacles to your appearance, which I hope we can readily
- arrange without even considering the need for formal process. If  we are not able to reach such
- an accommodation sometime this week, however, I will have no choice but to consider the use of
compulsory process. o ' ' '

: Rea_son for the Invitation

~ Counsel’s letter recites three broad quotations from the invitation letter describing the

~ general scope of the hearing and states “[t]he Committee request seeks authoritative

~ representation on the three subjects identified in the Commitice request.” The letter further

. cautions that “[t]he Chief of Staff to the Vice President is an employee of the Vice President, and
not the President, and therefore is not in a position to speak on behalf of the President,”

"April 18, 2008, Letter from Kathryn L. Wheelbarger to_Perry Apelbaum.

2April 18, 2008, Letier f‘mm Kathryn L. Wheélbarger to Perry Apelbaum.



Mr. David S. Addington -
. Page Two '
~ April 28, 2008

apparently beh'e\_/ing that you have been invited to testify as a policy repreSentativé of the ,
President. Finally, counsel Suggests a series of potential witnesses that she believes would be
“appropriate” to call “in lieu of [the] invitation to the Chief of Staff to the Vice President. -

statement on behalf of the President. Instead, the letter quite d-irectly'asks you to share your
“personal knowledge of key historical facts” and “professional expertise” with the Committee.*

Committee would like to hear testimony. For example, the letter simply omits the central
Statement that “[a]s early as 2004, written reports described you as ‘a principal author of the _
‘White House memo justifying torture of terrorism suspects.’ Other sources describe you as
participating in the preparation of the key legal memorandum concluding that the protections of .
the Geneva Conventions are ‘obsolete’ when considered against the exigencies of the struggle
against global terrorism_” In my view, there clearly is ample reason for inviting you to testify.

o PbWet of Congress to Conduct Oversj ht

. The power of inquiry has been employed by Congress throughout our history, over the
- whole range of the national interests concerning which Congress might legislate or decide
upon due investigation not to legislate; it has similarly been utilized in determining what
to appropriate from the national purse, or whether to appropriate. The scope of the power

>April i8, 2008, Letter from Kathryn L. Wheelbarger to Perry Apelbaum.
“April 11, 2008, Letter from John Conyers, Jr. to David S. Addington.

sApril 11,2008, 1etter from John Conyers, Jr. 1o David S. Addington (footnotes onﬁtfed).



Mr. David S. Addington
Page Three
April 28, 2008

-of inquiry, in short, is as penetrating and far-reaching as the potential power to enact and
appropriate under the Constitution.® A o - '

On the issue of legislative authority, counsel’s discussion of the Committee’s purported
lack of power “to regulate by a law what a Vice President communicates in the performance of
the Vice President’s official duties or what a Vice President recommends that a President
communicate in the President’s performance of official duties” simply has no bearing on the
issues at hand. It is hard to know what aspect of the invitation has given rise to concem that the

torture statue,” the federal War Crimes Act,® and the Detainee Treatment Act of 2005,° - and -
possible revisions to the organization and functions of the Department of Justice, its Office of ,
Legal Counsel,' or other executive departments. ' o ’

Committee’s.inquiry. The constitutional basis for such oversight is discussed in McGrain v.

. Daughenty, 273 U S. 135 (1927), and its progeny, including Barenblatt, and the Committeé’s

~ ‘authority to proceed is reflected in Rules X(1)(k), X(2), and XI of the Rules of the House of
‘Representatives (110th Congress).- ' S , T

r’Barenblatt v. United St'ntes, 360 U,S, 109, 111 (1959). This quotation alse makes clear that counsel’s
statement that “the power of Congress under the Constitution 1o inquire (which Members of Congress and
- congressional employees often refer to by the term ‘oversight®) is coextensive with its power to legislate™ is
incomplete, as it omits the equally important constitutional foundation for oversight of the appropriations power.
While the Judiciary Committee is not a direct appropriator, counsel’s comment speaks broadly to the power of
Congress. Congress of course provides funding for the Executive Branch, including Office of the Vice President,
- and could adjust that funding if it concluded, for example, that a Vice Presidential employee was improperly
finterfering with operations of other governient agencies or for any other appropriate policy reason. The

- M18US.C. § 2441
*Pub. L. No. 109-148, §§ 10011006 (2005).

1928 U.S.C.§510 e seq.



Mr. David S. Addington
Page Four
April 28,2008

Concems About Privilege and Immunity

' Finally, counsel raises concern that your testimony-would not be useful to the Committee
because it might be constrained by various privileges, and also refers briefly to the “question of
. immunity from testimony.”" As to immunity, Vice Presidential staff have previously testified
before Congress and I am aware of no authority — and counsel’s letter cites none .- forthe
-proposition that such staff could be immune from testimony before Congress. While the issue of
,the,immunity of senior advisors to the President is currently under litigation, there has been no -

- suggestion that such immunity, even if recognized, would reach to the Vice President’s office, an

entity-that, as you well know, is constitutionally quite different from the Office of the President.

policy, so I have no doubt we can accommiodate the concems that counsel has raised. Given the

scope of your reported actions and the subject of our inquiry, such as claims that you may have
interacted with individuals in the Justice Department and the Department of Defense, including

* field military officers a Guantanamo Bay, it seems clear that many relevant questions exist that -
-do not implicate-executive privilege. - S o '

k% % e
_ Despite the tenor of counsel’s letter, senior White House officials, including White House
Counsels and Chiefs of Staff, and even the Chief of Staff to the Vice President, have previously

testified before committees of Congress, 2 On October 17, 1974, 1 was present when President
Ford hi_fnsélf testified before a House Judiciary_ subcommittee on issues related.to the Nixon

" April 18, 2008, Letter from Kathryn L. Wheelbarger to Perry Apelbaum. While the main privilege issues
~ are addressed above, | assume that counsel’s citation to. the “state secrets” privilege was.an oversight as that is a
‘judge-made litigation privilege that has no application before a Committee of Congress. Similarly, counsel’s stated
concern that “inquiry by a House Committee concerning the Senate functions of the Vice President would not, in any
“event, be appropriate” seems especially out of place given the subject matter of the proposed hearing and the natuie -
 of the invitation to you. ‘ : - . : ' '



Mr. David S. Addington
- Page Five
~ April 28, 2008

Today we face a severe national challenge over charges related to the allegedly harsh
treatment of detainees in U S, custody, reportedly done with legal authorization of the
Department of Justice and explicit approval from the highest officials in qur governmerit. These
are serious matters that substantially impact our national security, the safety and well-being of
~ our troops around the world, and our nation’s legal and moral standing.. As referenced in the
invitation letter, multiple sources place you at the center of these momentous evens, Thus:

. “ You are reported to have “assisted in the drafting” of the now-withdrawn
August 1, 2002, interrogation memorandum issued by Jay Bybee and John
Yoo in the Department of Justice Office of Legal Counsel.”? Another
source states that you “helped shape” this memorandum_ " o

* . You are “believed to have been written” a January 25, 2002, memorandum
Jissued by White House counsel Alberto Gonzales that advised President
Bush that the fight against terrorism “renders obsolete Geneva’s strict
limitation on questioning of enemy prisoners and renders some of its
provisions quaint.”'> S o ’

. Ré;ions 'staie»that_ some in the Juétice~Dépanmerii complained that you
. improperly maintained a “private legal channel” to John Yoo at the Office
of Legal Counse].'s : : : .

. Reports ivndic'ate that ybu paxﬁcipéted_, ina “war council” along with the -
~ White House Counsel, the General Counsel to the Defense Department,
and OLC Deputy John Yoo that shaped the “most important legal-policy

decisions in the war on terror” outside of normal channels and “sometimes
to the exclusion of the intragency process altogether «.' 3

l3Sands, The Green Light, Vanity Fair, May 2008; See also Gelman and Becker, Pushing the Enl-lélape on
 Presidentigl Power, Washingt_on Post, June 25, 2007 (“In an interview, Yoo said that Addington, as well as Gonzales -
and deputy White House counsel Timothy E. F lanigan, contributed to the analysis.”). » ‘

”Ragavan, Cheney's Guy, US News and World Re_pon; May 21, 2006.

* PSands, The Green Light, Vanity Fair, May 2008; Mayer, The Hidden Power, The New Yorker, July 3,
2006, [ «

"Gelman and Becker, Pushing the Env'e'lo'pe. on Presidential P&wer, Washington Post, _Juné 25, 2007.



Mr. David S. Addington
.. Page Six -
 April 28, 2008

. Military officials have stated that you took the lead during a September .
' 2002 visit of high ranking administration lawyers to the detention facility
at Guantanamo Bay, Cuba that “brought ideas” on interrogation methods

from Washington sources to the facility.'® - ‘ - '

. ‘According to one former high-ranking Administration lawyer who worked
. extensively on national-security issues, “the Administration’s legal -
positions were, to a remarkable degree, all Addington.”" '

, These reports describe an extraordinary change in the traditional lines of legal authority

. between the Department of Justice, the White House Counsel, and the President, placing you at

: , ration’s legal policy process on this most sensitive of national issues.

i 'Presumab'ly, you believe that whatever actions you took were necessary and comported with the
law; in such circumstances, I cannot imagine why you would decline to appear and set the record
- straight. The American people deserve no less. : :

g ~ We are certainly willing to accommodate your schedule and I hope that we can work
together to arrange a specific time and date for this appearance if May 6 is not convenient,

' Please have your counsel contact the-J udiciary- Committee staff at (202) 225-3951 as soon as

- -possible and no later than the close of business on Friday, May 2, 2008, t6 make these - _

arrangements. Any further responses and questions should similarly be directed to the Judiciary

- Committee office, 2138 Rayburn Ho'usef()fﬁce Building, Washington, DC 20515 (tel: 202-225-
3951; fax: 202-225-7680). : o s o =

Sincerely,

John Conye
Chairman
cc: Hon. Lamar S. Smith
Hon. Jerrold Nadler -

Hon. Trent Franks - -
Ms. Kathryn L. Wheelbarger

®Sands, The Green Light, Vanity Fair, May 2008.

'"Mayer, The Hidden Power, The New Yorker, July 3, 2006,
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OFFICE OF. THE VICE PRESIDENT
' ' WASHINGTON

“May'1, 2008

Mr. Perry Apelbaum - ,
Chief of Staff and Counsel
Committee on the Judiciary -
‘House of Representatives
Washington, D.C. 20515

Dear Mr. Apelbaum:

This letter follows up on the letter from the Committee on the Judiciary of the House of
Representatives ("Committee”) to the Chief of Staff to the Vice President ("Chief of Staff") of
April 11, 2008, my letter to the Committee of April 18, 2008, and the Committee's letter to the

. Chief of Staff of April 28, 2008. The legal views of the.Office of the Vice President regarding
your request for the Chief of Staff's attendance at the investigative hearing you propose for May
6, 2008 remain as stated in my letter of April 18 and this letter. ' -

The Office of the Vice President remains of the view that the courts, to protect the institution of
~.1he Vice Presidency under the Constitution from encroachment by committees: of Congress,

~-would recognize that a chief of staff or counsel to the Vice President is immune from conipulsion -

to appear before committees of Congress to testify concerning official duties performed for the
Vice President. : S

~In deciding whether to invoke that immunity in this particular case, the Office of the Vice
President has taken account of the Committee letter of April 28, 2008, which confirmed that the '
.Committee proposal to ask questions of the Chief of Staff is substantially narrower in scope than
first appeared from the Committee's letter of April 11, 2008. The Committee letter of April 28,

2008 made clear, with respect to the proposed questioning, that: .
- -- first, the Committee recognizes that the Chief of Staff is not in a position to provide
authoritative representation of the President on issues regarding "the nature and scope of
Presidential power in time of war," "the Administration's approach to these questions under
U.S. and international law," or "United States policies regarding interrogation of persons in
~ the custody of the nation's intelligence services and armed forces" (Page Two of '

Committee Letter of April 28, 2008; quotations from Page One of Committee Letter of
April 11, 2008); S ‘ '

- secdnd, the,CQmmitte'e'qu_e.s'tions to the Chief of Staff would seek only "personal :
~ knowledge of key historical facts" relating to the three subjects quoted above (Page Two of
Committee Letter of April 28, 2008); '

- third, the Committee does not seek information relating to Vice Presidential
- communications or to Vice Presidential recommendations to the President (Page Three of
Committee Letter of April 28, 2008); . ' ‘ - '



- fom"ih-, the Committee does not seek ihformation relating to the Senate functions of the .
. Vice Presidency (Footnote 11 of Committeev Letter of April 28, 2008); and

- - 'ﬁfth, applicable.l'egal privileges may be invoked in respovn'.se' to questions (Page Four of |
. Committee Letter of April 28, 2008). . S » .

Committee would expect the Chief of Staff to share "professional expertise” with the Committee,
‘Because the Chief of Staff's profession is that of an attorney, we assume that the practice of law -
is the profession to which yourefer. To avoid any misunderstanding or surprise, please be clear

render legal advice, opinions or services to the Committee.

The _O'fﬁce:o'fthé Vice President notes that the Committee has not, by the general citationto
"McGrain v. Daugherty. 273 U.S. 135 (1927), and its progeny,” met its burden of demonstrating
a satisfactory- constitutional basis under the principles set forth in Barenblatt v. United States,
360 U.S. 109 (1959) for inquiry by the House of Representatives of the Office of the Vice

. President.. Further, the Committee has not, by the general citations to "Rules X(1)(k), X(Q2), and
- XI" of the House of Representatives for the 110th Congress, met its burden of demonstrating .
 that, if the House had a constitutional basis for such inquiry, the House has ass'igned' Jurisdiction

 of the matter to the Committee on the Judiciary.

~information the Committee seeks, or the Committee may wish to forgo the request altogether. If,
however, the Committee wishes to pursue its request, then -- as a matter of comity, relying onthe
hepresentationS‘in your letters of April 11 and 28, including especially the five points set forth
-, above, and reserving all legal authorities, immunities, questions and privileges, including with
. respect to the lawfulness of the inquiry-under the Constitution and House rules -- the Chief of

We hope and expect that the Committee wil| recognize the importance of protecting the
_ institution of the Vice Presidency under the Constitution, so that present and future Vice
. Presidents can continue to serve America ,effectiv_ely. .

_ / ??erely, S
: - Kathryn L. Wheel% 3
: - Counsel to the Vice President

 cc: Mr. Sean McLaughlin
' Minority Chief Counsel e
Committee on the. Judiciary
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Congress of the Mnited States
“House of Representatioes
COMMITTEE ON THE JUDICIARY

2938 Raveurn House Ofrice Buitoing

WASHINGTON, DC 20515-6216

(202) 2253551
: hunvw.houqa.gcvliudtciurv .
May 7, 2008 -
By Fax
- Mr. David S. Addington

Assistant to the President and _
Chief of Staff to the Vice President and Counsel
- The-White House.
1600 Pennsylvania Avenue, NW )
Washington, DC 20500 '

- Dear Mr. Addington:

Cp.ong

LAMAR § SMITN, Tanea -
RANKING AINGARITY Wit MAEK ©

- F JaMES SCNSENDRERACR, R, Winong.n

WOWARD COMLE tpan Carcling
ELTON GALLEGLY, Culifurniy,

" BOB QOOOLATTE Vitrgin o

STEVE CrARQT, Onig
DANILLE LUNGREN, Catifurnls
CHRIS CavnON, Lhpr,

PIC KLLLEN Figoton
OARRLLL €.15%4, Culiteraig
MIKE FENCE, Indtiar &

4 RAKNDY FORDES Virghale
STEVE KING. tcwee

TOM FLCNCY, figrics
TACNT ERANRS. Griren
LOUIE GOMISERT, Tawge |

JIM JURDAN QR

As discusScd \ﬁtH Counsel to the Vice President Khthryn Wheelbarger, enclosed is a .
" subpoena for your testimony at a hearing before thc.Subcommittee on the Constitution. Civil o
Rights, and Civil Liberties of the House Judiciary Committee on June 26, 2008. We appreciate

* very much the ceoperation-of you and Ms. Wheelbarger in agreeing to accept service by f

ax and

'on the June 26 date for the hearing. and we look forward 1o your testimony. If you have any
" questions, problems, or concems, please direct them to the J udiciary Committee office. 2138

- Raybum House Office Building, ¥ ’ashingto_n_. DC 20515 (tel: 202-225-395], fax: 202-225-

7680). . ,
Siricerely,

Dislgn.

Chairman

cc: Hon. Lamar S. Smith

 Hon. Jerrold Nadler
Hon. Trent Franks’
Kathryn L. Wheelbarger
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UL IARY COMMITTEE

P.ony -

: SUBPOENA
BY AUTHORITY OF THE HOUSE OF REPRESENTATIVES or 'ru}:
CONGRESS OF THE UNITED STATES OF AMERICS
" Davids.
To

Addx’ngton. Assistant 1o the President and Chief of Staff 1o the Vice President and Counsel
You are-héreb‘.y com

A SUb,bommittee on the

manded 1o be and appear befo're_'_thc Committee on the Juascl'ary
Constitution, Civii Rights, and Civil Liberties -

of the House of Represemtatives of the United States at the place, da
to testify tou_chin'g matters ol inquiry ¢
depart without leave of said committee

—_—

i¢ and time specitied below.
ommitted to said comm

ot subcommittee.

ittee or subcommittee: and you are not to
Place oftesﬁmony: 2141 Raybum House Off;

ce Building, Washington, DC 20515
Dute: June 26,2008 -

[0 . to produce the things id

‘ Tilne: 10:00 a.m. o ’ I
—=
committee or. subcommi

catificd on the attached schedule toucliihg matters ot inquiry conumitted to said -
tiee; and you are not 1o depart without Jeave of said
: ‘ Place of production:

Comumittee or subcommittee.

' Date:
|

| ——

To Any authorized Committee stafl to accomplish b
- Kathryn Wheelbarger, Counsel

y fax to 202-456-6429 pursuant to the

authorization of
to the Vice President, on behalf of Mr.

}\ddington

——— -

to serve Llll\l_ inake relurn.
Witness my hand and the scal of the

House of Representatives of th
. atthe city of W’ashington. this 7th

¢ Unitcd States,
day of May

.2008 .

 ME-07-2008

17:30-

L oam



TITToswTeY o VWIMUIARY COMMITTEE - - . o B F.oDy .

PROOF OF SERVICE

S“bPOC“a for Davxd S. Atddmgton Assistant to the Prcudem and Chief of Staff to the Vice: Prcsxdcnt
and Counsel : : :

Address The White House 1600 Pennsy]vama Avc Nw, Washmgton DC 205()0

'be-t’ore. thc Committea 'on’thé Judiciary

1 Subcommittee on the Constitution, Civil ngh‘s and Civil leertles

U.S. House of Repres entatives
)] 10[!: Congress ~

| servetby Grimnamer_ ANdrea Culebras
| Professienal Sinff Memigey | |
_Mannerofsemce Fox m n (2072 Vdsin-(429 To Davm Addmanm

CID Kaﬂm\m Wh(’f’ll’)mfaﬁf
| Date May'i 2008

ngnature of Server [ 2 i !d A LD C{ lLP hm

" |"Address Commmec on the ludlcxary 7138_ Rayburn House Otffice Building, Washington, DC 20515

voras e e - S - e - o ‘AA"TszT.AL P.0GO4
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10! Commmee o, THE JUDIC,A8Y
AIN? MR, PERRY APELBAUM

SUBPOENA . Service acc Ved per e _
' T " Counsel +e Vice Hes:o!wf..s
, o : - }egg( 1o +ie CowinyHeo -
: S . ropnp O M .!).?Qd?o v .
BY AUTHORITY OF THE MOUSE OF_REPRLsL;\mm'L?& 1 ILQ 4(;,9/
CONGRESS OF THE UNITED STATES OF AMERICA .
: /7"/3/""—'57.

. David S.‘Addingt_dn.- Assistant 10 the President and Chief of Staff 10 the Vice Pfcsidcm and Counsel
o ; ) : . i .

You are hereby commanded 1o be and appear bcfér_c the Cormimoe on tne Juaciery

" Subcommittee on the Constitution. Civil Rights, ang Ciwt Liverties

of the House of Represematives of the United States at the piace, daze and time speciticd below.

=t testify touching matters of inquiry committed 1o sajd commitice or subdommiitec: and you are pot (o

dspart without leave of said comminee or Subcommitiee. o .

Place of testimony : 2141 Rayburn House Office Building, Waslungton, DC” 20515

ate: June 26, 2 . :  Time: 1000 am
Dute: June 2€. 200§ | - Time:1000am. ’

Placc of broducﬁon:

l'-:Dalc:" : — Tume: _ —
] : » : .

 To Any authorized Cowmmitiee s1aff 3o accomplish by fax 10 202.456.6429 PUrSUaNt 10 the authurizstoen of

Kathryn i\'héclbmgcr, Ceunse! 10 the Vice President, on behalf of Mr. Addington
T —————— % o e Vice President. o :

— 1o sen e amd maske return,

... Witness my hand and the scal of the House of Representatis s of the Unaed Sutes,
" . 2008

-~ -““ul the city of Washingien. lhisL

W Yl eridier
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VAR D 203 -33F =443 3

1o Comnrms

' | Serdice. accepded el Hio
SUBPOENA - P

- - Counge/ m(:fa Vice Res.

: _ _ )¢ 0 o 1;(10_ Courny o Hee
T o ' O o) ,
BY AUTHORITY OF THE HOUSE OF REPRESEN'I‘A'I‘I\'Egﬂb‘)l%lh'c}?

CONGRESS OF THE UNITED STATES OF AMER‘CA ' M
S4pm ET
‘David S, )\ddington. Assistant 1o the Pre;sidcnt and Chief of Staff to the Vice President and C ounsel

- You are hereby commanded 10 be and appear before the Comminee on the Juaiciay _ _
Subcommittee on the Constitution. Civil Rights, and Civil Liberties :
+ of the House of Representatives of the United State

S at the place, datc and time specitied below.
o [F te testify ‘touching matters of inquiry committed to sajd commitiee or subcommittee:

and You are not to
~ depart-without leave of said committee or subcommitee. :
l-’la-ce oftestfnxon)-:. 2141 Ravbum House Office Buildjng;,\\f'ashmglon, DC 20515 L : : ’
| Date: June 26. 2008 Time: 10:00a.m. o I '

._Ej

to produce the things idcntificd on the attached schedule touching matters bt’il)quiry committed to said -
_ committce or subcommittee; and you are not to depart without leave of said commitice or subconunittee.

_ 'V | Place of production:

| po— mt -

To AnS‘ ahlhorized Committee staff 1o accomplish by fax to 202-456-

Kathryn Wheelbarger, Counse] 10 th

e Vice President. on behalf of Mr. Addington 10 serveé amd moke return,

e, Witness my hand and the scal of the House of Representatis cs of the United States,
AT \f;" at the city of Washington, this 7th

.2008 .

TEE oL THE. :n)b:oAAv
PERRY AP =L BAUM
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¢ IMMUNITY OF FORMER COUNSEL TO THE PRESIDENT FROM
COMPELLED CONGRESSIONAL TESTIMONY

- The Jormer Counsel to the President is immune from compelled congressional testimony about
mallers that arose during her temire as Counsel to the President and that relate to her official duties in
that capacity and is not required to appear in response to a subpoena to testify about sich matters. -

July 10,2007
MEMORANDUM OPINION FOR THE COUNSEL TO THE PRESIDENT
You have asked whether Harriet Miérs, the former Counsel to the President, is legally |

the Judiciary of the House of Representatives. The Committee, We.und'er's'tand, seeks testimony
from Ms. Miers about matters arising during her tenure as Counsel to the President and relating
--10 her official duties in that capacity. Specifically, the Committee wishes to ask Ms. Miers about

Since at least the 19405, Administrations of both political parties have taken the position
that ““the President and his immediate advisers are absolutely immune from testimonial ,
. compulsion by a Congressional committee.’” Assertion of Executive Privilege With Respect .
* 1o Clemency Decision, 23 Op. O.L.C. 1,4 (1999) (opinion of Attorney General Janet Reno)
(quoting Memdtandu’m from John M. Harmon, Assistant Attomey General, Office of Legal
Counse], Rc:,Erecurive Priizilege at 5 (May 23, -1977)). This immunity “is absolute and may
. not be overborne by competing congressional interests.” /d. ' -

, Assistant Attorney General William Reh_hq'uist s'uc"cincﬂ'_v explained this pritioh_ ina
1971 memorandum: - ’ . . B : : :

The President and his immediate advisers—that is, those who customarily meet with.the
President on a regular or frequent basis—should be deemed absolutely immune from
 testimonial compulsion by a congressional committee. They not only may not be -

examined with respect (o their official duties, but they may not even be compelled to

- appear before a congressional committee.

Memorandum from William H. Rehnquist, Assistant Attomey General, Office of Legal Counsel,
“Re: Power of Congressional Committee to Compel A ppearance or Testimony of “White House
Staff™ a7 (Feb. 5, 1971) (“Rehnquist Memo™). In-a 1999 opinion for President Clinton,
Attomney General Reno.concluded that the Counsel to the President “serves as an imimediate
adviser to the President and is therefore immune from compelled congressional testimony.”

Assertion of Executive Privilege, 23 Op. O.L.C. ai 4. _



(jpinions of the Office _af Legalv Counsel in Volume 31

The rationale for the immunity is plain. The President is the head ofone of the -

- independent Branches of the federal Government. Ifa congressional committee could force the
President’s appearance, fundamental separation of powers principles-’including the President’s
independence and autonomy from Congress—would be threatened. As the Office of Legal
Counsel has explained, “[t]he President is a separate branch of government. He may not compel

- congressmen to appear before him. As'a matter of separation of powers, Congress may not
compel him to appear before it.” Memorandum for Edward C. Schmuls, Deputy: Attorney
General, from Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel at 2

(July 29.1982) (*Olson Memorandum’_’).

. The same separation of powers principles that protect a President from combel_led o
congressional. testimony also apply to senior presidential advisers.- Given the numerous demands

- ofhis office, the President must rely upon senior advisers. -As Attomney General Reno explained

éffec"ting the military, foreign affairs, and national security and other aspects of his discharge
of his constitutional responsibilities.™ Assertion of Executive Privilege, 23 Op. O.L.C. at5.! -
- Thus, “[s]ubjecting a senior presidential advisor to the congressional subpoena power would
“be akin to requiring the President himself to appear before Congress on matters relating to the
- performance of his constitutionally assigned functions.” /d; see also Olson Memorandum at 2

(“The President’s close advisors are an extension of the President.”).2

. The fact that Ms. Miers is a former Counsel to the President does not alter the analysis.
. Separation of powers principles dictate that former Presidents and former senior presidential

.independence of the Presidency is to have any validity at all, it must be equally applicable to a -
President after his term of office has‘expired when he is sought to be examined with respect to

any acts occurring while he is President Texts of Truman Letter and Veide Reply, N.Y. Times,

Nov. 13, 1953, at 14 (reprinting Nov_ember 12, 1953 letter by President Truman). “The doc;rine

~ 'Inan analogous context, the Supreme Court held that the immunity provided by the Speech or Debate
Clause of the Constitution to Members of Congress also applies to congressional aides, even though the Clause
 refers only 1o “Senators and Representatives.” U.S. Const. art »§ 6, cl. 1. In justifying expanding the immunity,
the Supreme Court reasoned that-“the day to day work of such aides is so critical to the Members’ performance that ‘
“they must bé treated as the Jatter's alter egos.” Gravel v. United States, 408 US. 606, 616-17 (1972). Any other
appreach, the Court warned, would cause the constitutional immunity to be “inevitably . . . diminished and
* frustrated.” Id. a1 617. : C g :

? See also I listory of Refusals by Executive Branch Officials to Provide Information Demanded by
" ‘Congress, 6 Op.OL.C. 751,771-72 (1982) (documenting how President Truman directed Assistant to the President
John Steelman not to respond (o a congressional subpoena seeking information about confidential communications
between the President and one of his “principal aides™). = :

-2-



Irhmuni(v‘ of Former Counsel 1o the President from C ompelled C ongféssional Testimony

would be shattered, and the President, contrary to our fundamental theory of constitutional )
government, would become a mere arm of the Legislative Branch of the Government if he would
feel during his term of office that his every act might be subject to official inquiry and possible
distortion for political purposes.™ /d. In aradio speech to the Nation, former President Truman
further stressed that it “lis just as important to the independence of the Executive that the actions o
of the President should not be subjected to the questioning by the Congress after he has
completed his term of office as that his actions should not be questioned while he is serving as
President.™ Text of Address by Truman Explaining to Nation His Actions in the White Case,
N.Y. Times, Nov. 17, 1953, at 26, ) : ' :

Because a presidential adviser’s immunity is derivative of the President’s, former

- President Truman's rationale directly applies to former presidential advisers. We have
previously opined that because an “immediate assistant to the President may be said to serve
~ashisalterego . . . . the same considerations that were persuasive to former President Truman
would apply to justify a refusal to appear [before a congressional committee] by . . . a former

* [senior presidential adviser], if the scope of his testimony is to be limited to his activities while
serving in that capacity.”, Memorandum for the Counsel 1o the President from Roger C. Cramton,
Assistant Attorney General, Office of Legal Counsel, Re: Availability of Executive Privilege
‘Where Congressional Committee Secks Testimony of Former White House Official on Advice

Given President on _Q[ﬁcic_zl Matters at 6 (Dec. 21, 1972).

_ o Accordingly, we conclude that Ms. Miers is immune from compelled congressioﬁal :
testimony about miatters, such as the U.S. Attorney resignations, that arose during her tenure as
* Counsel to the President and that relate to her official duties in that capacity; and therefore she is
- not required to appear in response to a subpoena to téstify about such matters. '

S Isl

- STEVEN G. BRADBURY =
Principal Deputy Assistant Attorney General - .
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THE WHITE HOUSE
[}
WASMINGTON : i \
v . "

February 7, 2002

TRE VICE PRESIDENT

MEMORANDUM FOR TR »
| ~ THB SECRETARY OF STATS

. . SUBJECT:

1.

‘ !eaao'r.n !.! {d) : '
: 02/07/12 by RSoubers

Declassify on

“conflict with al Qseda and the

- actg ag

paradigm -- 1
P 3 thinking in

.Jet‘.t:e: of February 1, 2002,

- b. ’ R N
and the Depaztment ¢

THE SECRETARY OF DEFENSE
THE ATTORNEY GENERAL '
- CHIBF OF STAFF TO THB PRESIDENT
~ DIRECTOR OF CENTRAL INTELLIGENCE
ASSISTANT TO THE PRESIDENT FOR NATIONAL

*.  SECURITY AFFAIRS .
CHAIRMAN OF THE JOINT CHIEFS OF STAFF

v}iunga_ne"rze_atment of 2l Qaeda and Talidan betlinecl

ouk recent -extens_-ive‘da"scuaaicm regarding ihc status
confirm that the appli-

of al Oaeda and Taliban detainees

" eation of the Geneva Conventicn Relative to the Treatment.

of August 12, 1549 (Geneva) to the
Taliban involves complex
legal questions. By ite terms, ‘Geneva applies to conflicts '
invelving "High Contracting Parties,® which can only be _
atates. Mcreover, it assumes the existence of "regular*
armed forces fighting on behalf of states. Howvever, the °
8 in a new paradigm, one in -
‘horritic

of Priscners of War

war against terrorism usher!
ticnal reach commic

which groups with broad, interma
sinst innocent civilians, scmetimes with the direct
suppert of states, ' Our Nation recognizes that this new:@
ushered in not by ua, but by terrorists =-- .
requizes new the law of war, but thinking that
should nevexthe ent with the principles of

Geneva, - . A
pursuant to my avthority 28 Co
Executive of the United States,

ice dated January 22, 2002,

less be consist

mmander in Chief and Chief |
and relying on the cpinion
and on

" of the Departmwent of Just
d by the Attocrney Genezral in his

the legal opinion rendere i
1 hereby determine as follows:

a. 1 accept the legal conclusion of the Department of
Justice-and determine that none of the provisions
of Geneva apply to our conflice with al Qaeda in
Afghanistan or elsevhere throughout the world because,
among othex reasons, al Qaeda is not a High Contracting =

party to Geneva. :
" T accept the legal conclusion of the Attoxney General
: £ Justice that I have the authority
under the Constitutien to suspend Geneva as ‘between

the United States and Afghanistan, but I decline to -

" NSC DECLASSIFICATION REVIEW [E.O. 12958 as smended]
DECLASSIFIED IN FULL ON €/17/2004 :

UNCLASSIFIED



Of couxse, ©

“indivicuale who gain

necessity,
‘of Geneva.

_detexminatioc

' : /
. : /
B N . ‘

'UNCLASSIFIED

9
exercise that authority at this time. Accordinglys B
Jetermine that the provisions of Geneva vill agply_ to
our present conflict with the Taliben. I resexve the
right to exercise this authozity ip this or futiire
_conflicts. - R o ' :
c. T alsoc accept the legal conclusion of the Depaxtment of
Justice and deteymine that commnon Article 3 Qf Geneva
does not apply t© ejther al Qaeda or Taliban detaineces,
Lecause, . among cther reascns, the relevant conflicts
-aye international in sccpé and commcn Article 3 applies
cnly to vaxmed conflict not of an international :

character.”
4. Based on the facte supplied bY the Department of
Defense and the recommendation of the Department of
1 determine that the Taliban dctainecs 2are
apd, therefecre, do not quality as
‘priscnexrd of waxr under article 4 of Geneva. I note
that, because Geneva doee not eFply to our conflict
vith al Qaeda, al Qaeda detainees also do not qualify:

-as prisoners of war.
uy values a8 a Nation, values that wve share wi:ﬁ
many pations in the world, call for us to treat detidinees
humanely, including thoee vho are pot legall entitled to
such tyeatment. cur Natiop has been and will continue to
be a styong suppone:‘cf Geneva and its principles.- As
a mattex of policy, the United States Armed Forces shall
continue to treat detainees humanely }, to ! .
appropriate and ccnsistent with m’:llitary.neceanicy‘,
a manner consistent with the principles of Geneva.
The United States will hold states, organizations. and
contrel of United States® pexsonnel .
onnel humanely and '

~ Justice,
unlawful combatants

for treating such pers
h applicable law. '
reviously jpsued _

tes Armed Forces

responsible’
consistent wit

affirm the ordexr P by the:

1 hezeby e
£ Defense to the United St
d humanely and,

SecyetaIy ©
requiring that the &
to the extent appropri
in 8 manner ¢

etainees be treate
ate and consistent Vv
cnsistent with the pr

ith military
inciples

I heyeby direct the Secretary of state to commanicate wy - °
' ione in an sppropriste manner to our allies, 2
othey countried and international organizations coopezating
in the valx against terrorism of clobal reach. '

. essrmes wamoe’

UNCLASSIFIED.
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THE WHITE HOUSE -

- Office of the Press Secretary

For Immediate Release T _ . September 6, 2006

REMARKS BY THE PRESIDENT
ON ‘THE GLOBAL WAR ON TERROR

The East Room

. 1:45 P.M. EDT

THE PRESIDENT: Thank you. Thanks for the warm welcome.
Welcome to the White House. Mr. Vice President, Secretary Rice,
Attorney General Gonzales, Ambassador Negroponte, General _
Hayden, members of the United: States Congress, famllles who lost
loved ones in the terrorlst attacks on our natlon, and my fellowl
;c1tlzens Thanks for coming. : '

'On' the morning of September the 1llth, 2001, our nation

- awoke to a nightmare attack.. Nineteen men, armed with box

__cutters, ‘took control of alrplanes and turned them into

" missiles. They used them to kill nearly 3, 000 innocent people.

We watched the Twin Towers collapse before our eyes -- and it

" became instantly clear that we' d entered a new: world and a-
dangerous new war, : :

- The attacks of September the 1lth horrified our nation.
And amid the grief came new fears and urgent questions: Who had.
attacked us? What did they want? And what else were they '
planning? Americans saw the destruction the terrorists had
caused in New York, and Washington, and Pennsylvanla and they
wondered if there were other terrorist cells in our midst poised.:
to strike; they wondered if there was a- second wave of attacks
still to come.

"With the Twin Towers and the Pentagon still smolderlng, our =
country on edge, and a stream of intelligence coming in about
potential new attacks, my admlnlstratlon faced immediate . -
_challenges: We had to respond to the attack on our country. We
"~ had to wage an unprecedented war against an enemy unlike any we-
had fought before. We had to find the terrorists hiding in
'Bmerica and across the world, before they were able: to strike



our country'again‘ So in the early days and=weeks after 9/11, I

. .directed our.government's senior national security officials to

do everythlng in their power, within our laws, to prevent
another attack :

Nearly five years have passed since these -- those initial
days of shock and sadness -- and we are thankful that the
~ terrorists’ have not succeeded in launching -another attack on our
'soil. This is not for the lack of desire or determination on
- the part of the enemy. As the recently foiled plot in London
'shows, the terrorists are still active, and they're still trying
to strike America, and they're still trying to kill our people..
One reason the terrorists have not succeeded is because of the
hard work of thousands of dedicated men and women :in. our
government, who have toiled day and nlght along with our
allles, to stop the enemy from carrying out their plans And we-
are grateful for these hardworklng c1tlzens of ours. :

Another reason the terrorlsts have not succeeded is becausef
our government ‘has. changed its policies -- and given our
military, intelligence, and law enforcement personnel the tools
they need to fight this enemy and protect our people and
.;preserve our freedoms '

S "The'terrorists who declared war on' America represent no
Lnatlon, they defend no territory, and they wear no uniform.

They do not mass armies on borders, or flotillas of warships on
the high seas.” They operate in the shadows of society; they
send small teams of operatives to infiltrate free. nations; they
~live quietly among their victims; they conspire in secret, and

~ then they strlke without warning. 1In this new war, the most
important source of information on where the terrorists are '
hiding and what they areplanning is the terrorists, o
themselves., Captured terrorists have unique knowledge about how
terrorist networks operate. .They have knowledge of where their
- operatives are deployed, and knowledge about what plots are
.underway. . This 1nte111gence -- this is intelligence that cannot

. be found any other place. And our securlty depends on getting '
this kind of 1nformatlon To win the war on terror, we must be
able to detain, question, and, when approprlate, prosecute
terrorists captured here 1n America, and on the battlefields
around the world. :

: After the 9/11 attacks ~our coalition launched operatlons
across ‘the world to remove terrorist safe havens, and capture or.
kill terrorist operatives and leaders. Working with our allies,
we've captured and detained thousands of terrorlsts and enemy



_‘flghters in. Afghanlstan, in Iraq, and other fronts of - thls war

- on terror. These enemy -- these are enemy combatants, who were
waging war on. our nation. We have a right under the laws of
‘war, and we have an obllgatlon to the American people, to detaln
these enemies and stop them from rejoining the battle.

Most of the enemy combatantsAwe capture are held in .
Afghanistan or in Iraq, where they're questioned by our military
personnel. Many are released after questioning, or turned over
to local authorities -- if we determine that they do not pose a
~continuing threat and no. 1onger have significant 1ntelllgence
value. Others remain in American custody near the battlefield,
to ensure that. they don't return to the fight.

In some cases, we determlne that individuals we have
 captured pose a significant threat, or may have intelligence
that we and our allies need to have: to'prevent new attacks.

Many are al Qaeda operatives.or Taliban fighters trying to

- conceal their identities, and: they withhold information . that

. could ‘save Amerlcan lives. In these cases, it has been :
necessary to move these individuals to an environment where they
can be held secretly {sic]l, questioned by experts, and -- when
approprlate -- prosecuted for terrorlst acts

- Some of these 1nd1v1duals are taken to the United States
Naval Base at Guantanamo Bay, Cuba. - It's important for

‘.Amerlcans and others across the world to understand the klnd of

people held at Guantanamo. These aren't common criminals, or
‘bystanders acc1dentally swept up on the battlefield -- we have
’in place a rigorous process to.ensure those held at Guantanamo
"Bay belong at Guantanamo. Those held at Guantanamo include.
suspected bomb makers, terrorlst trainers, reéruiters and ,
facilitators, and potential suicide ‘bombers. . They are in our
custody so they cannot murder our people: One detainee held at
‘Guantanamo told a questioner questioning him -- he said this:
"I'll never forget your face. I will kill you, your brothers,
your mother, and sisters."’ ' - . '

In addition to the terrorists held at Guantanamo, a small
number of suspected terrorist leaders and operatives captured
during the war have been held and questloned outside the Unlted
- States, in a separate program operated by the Central
- Intelligence Agency. - This group includes individuals believed
~to be the key architects of the September the 11lth attacks, and.
attacks on the USS Cole, an operative involved in the bombings
of our embass1es in Kenya and Tanzania, and individuals involved.
in other attacks that have taken the lives of innocent civilians



across the world. These are dangerous men with unparalleled
‘knowledge about terrorist networks and their_plans for new
attacks. The security of our nation and the lives of our

‘citizens depend on our ablllty to learn what these terrorists
know

‘Many specifics of this program, including where these
detainees have been held and the details of their confinement,
cannot be divulged. Doing so would provide our. enemies with
" information they could use to take retribution against our
allies and harm our country. I can say that questioning the
detainees in this program has given us information that has
" saved innocent lives by helping us stop new attacks -- here in
the United States and across the world. Today, I'm going to
‘'share with you some of the examples provided by our 1ntelllgence
community of how this program.has saved lives; why it remains
vital to the security of the United States, and our friends and
allies; and why it deserves the support of the Unlted States
Congress and the. Amerlcan people. :

, _ .Within months Qf September the 11th, 2001, we captured a
g man known as Abu Zubaydah. - We believe that Zubaydah was a
senior terrorist leader and a trusted associate of Osama bin
Laden. Our 1nte111gence community believes he had. run a
‘terrorist camp -in ‘Afghanistan where’ some. of the 9/11 hijackers
‘trained, and that he helped smuggle al Qaeda leaders out of -
Afghanlstan after coalition forces arrived to liberate that
country. Zubaydah was. severely wounded durlng the firefight . 1
that brought him into custody. -- and he surv1ved only because of
- the medical care arranged by ‘the CIA -

" After he recovered,_Zubaydah_was defiant- and evasive. He
declared his hatred of America. During questioning, he at first
- disclosed what he thought was nominal information -- and then
stopped all cooperation. Well, in fact, the "nominal" -
information he gave us turned out to be quite important. For
example, Zubaydah disclosed Khalid Sheikh Mohammed -- or KSM --
was. the mastermind behind the 9/11 attacks, and used the alias:
"Muktar." This was a vital piece of the puzzle that helped our.
intelligence community pursue KSM. Abu Zubaydah also provided
information. that helped stop a terrorist -attack being planned
for inside the United States -- an attack about which we had no -
previous information. Zubaydah told us that al Qaeda operatives.
were planning to launch an attack .in the U.S., and provided
physical descriptions of the operatives. and 1nformationvon their
general location. Based on the information he provided, the



operatlves were detalned -- one wh11e travellng to the Unlted
States ‘

We knew that Zubaydah had more 1nformatlon that could save
innocent lives, but he stopped talking. As his questioning
proceeded, it became clear that he had received training on how
to resist interrogation. And so the CIA used an alternative set
of procedures. These procedures were designed to be safe, to
comply with our laws, our” Constitution, and our treaty
. obligations. The Department of Justice reviewed the authorized
- ‘methods exten31ve1y and determined them to be lawful. I cannot
describe the specific methods used -- I think you understand
why --.if I did, it would help the terrorists learn how to
resist questioning, ‘and to keep information from us that we need
to prevent new attacks on our country. But I can say the
procedures were tough and they were safe, and lawful and_ .
necessary ' : : ‘

, Zubaydah was questloned using. these procedures, and soon he
began to provide information on. key al Qaeda operatives,
1nclud1ng information that helped us find and capture more of
those responsible for the attacks on September the 11th. For
‘example, Zubaydah identified one of KSM's accompllces in the-
.9/11 attacks -- a terrorist named Ramzi bin al Shibh. The"
information Zubaydah provided helped lead to the capture of bin
al sShibh. .And together these two terrorists provided
'vlnformatlon that - helped in' the planning and ‘execution of the
,operatlon that captured Khalld Shelkh Mohammed

Once in our custody, KSM was questloned by the CIA using
these ‘procedures, and he soon prov1ded information that helped -
~us stop another planned attack on the United States.. - During
:questlonlng, KSM told us about another al Qaeda operative he
knew was in CIA custody -- a terrorist named Majid Khan. KSM
revealed that Khan had been told to dellver $50,000 to
‘individuals working for a - suspected terrorist leader named
-Hambali, the leader of al Qaeda's Southeast A31an affiliate
- known as "J-I".. CIA officers. confronted Khan with this ,
information’ 'Khan confirmed that the money had been delivered
to an operatlve named Zubair, and provided both a physical
description and contact number for thlS operatlve

Based on that 1nformatlon Zubair was captured in June of
2003, and he soon provided information that helped lead to the
capture of Hambali. After Hambali's arrest,  KSM was questioned
again. He identified Hambali's brother as the leader of a "J-I"
‘cell, and Hambali's conduit for communlcatlons with al Qaeda.
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Hambali's brother was soon captured in Pakistan, and, in turn,’
- led us to a cell of 17 Southeast Asian "J-I" operatives. When
confronted with the news that his terror cell had been broken
- up, Hambali admitted that the operatives were being groomed at
KSM's request for attacks inside the United States -- probably

[sic] using airplanes. : ' '

During questioning, KSM also provided many details of other
plots to kill innocent'AmeriCans; For example, he described the
design of planned attacks on buildings inside the United States,
and how operatives were directed to carry them out. He told us
the operatives had been instructed to ensure that the explosives
went off at a point that was high enough to prevent the people

trapped. above from escaping out the windOWSg

- KSM also provided vital information on al Qaeda's efforts
to obtain biclogical weapons. During questioning, KSM admitted
‘that he had met three individuals involved in al Qaeda's efforts
to produce anthrax, a deadly biological agent -- and he ) '
‘identified one of the individuals as a terrorist named Yazid.
KSM apparently believed we already had this information, because
Yazid had been captured and taken- into foreign custody before
. "KSM's arrest. In_fact,'we did not know about Yazid's role: in al
Qaeda's anthrax program. Information from Yazid then helped
- lead to'the capture of his two principal assistants in the
anthrax program. Without the information provided by KSM and
Yazid, we might not have uncovered this al Qaeda biological’
weapcns_program, or stopped this al Qaeda cell from'devéloping
anthrax for attacks against the United States. o

. These are some of the plots that have been stopped because
of the information of this vital program. Terrorists held in
CIA custody have also provided information that helped stop a
planned strike on U.S. Marines at Camp Lemonier in Djibouti --
they were going to use an explosive laden water tanker.. They
helped stop a planned attack on the U.S. consulate in Karachi
using car bombs and motorcycle bombs, and they helped stop a
plot to hijack passenger planes and fly them into Heathrow or
the Canary Wharf in London. . - ' '

- We're getting vital information necessary to do our jobs,
and that's to protect the American people and our allies.

Information from the terrorists in this program has helped
us to identify individuals that al Qaeda deemed suitable for
" Western operations, many of whom we had never heard about
‘before. They include terrorists who were set to case targets



inside the United States, including financial buildings in major
_cities on the East Coast. Information from terrorists in CIA
"custody has played a role in the capture or questioning of

' nearly every senior al Qaeda member or associate detained by the
- U.S. and its allies since this program began. By providing
everything from initial leads to photo identifications, to.
precise locations of where terrorists were hiding, this program
- has helped us ‘to take potential mass murderers off the streets

- before they were able to kill. ’ '

- This program'hae‘also,played a critical role in helping us

. understand the enemy we face in this war. Terrorists in this

' program have painted a picture of al Qaeda's structure and
financing, and communications and logistics. They identified al
Qaeda's travel routes and safe havens, and explained how al
 Qaeda's senior leadership communicates with its operatives in
- places like Iraq. They provided information that allows us --

. that has allowed us to make sense of documents and computer
records that we have seized in terrorist raids. . They ve

‘identified voices in recordlngs of intercepted calls, and helped -

- .us understand the meanlng .of potentlally crltlcal terrorist
‘communications.

.The information we get from these detalnees is corroborated

- by 1ntelllgence, and we've received -- that we've received from.

other sources -- and together this intelligence has helped us -

"connect ‘the dots and stop attacks before they occur.

Information from the terrorists questioned in this program
helped unravel plots.and terrorist cells in Europe and in other -
places. It's helped our allies protect their'people from deadly
enemies. This _program has been, and remains, one of the most
- vital tOols in our war against the terrorists. It is invaluable
to America and to our allies. Were it not for this program, our
. intelligence community believes that al Qaeda and its allies
would have succeeded in launching another attack against the
_American homeland.- By giving us information about terrorist
plans we could not get anywhere else, this program has. saved
innocent 11ves o ' ‘

ThlS program has been subject to multlple legal reviews by :
"the Department of Justice and CIA lawyers; they've determined it -
complied with our laws. This program has received strict _ A
oversight by the CIA's Inspector General. A small number of key
leaders from both political parties on-Capitol‘Hill were briefed
~about this program. All those involved in the questioning of
the terrorlsts are carefully chosen and they're screened from a
- pool of experienced CIA officers. Those selected to conduct the



‘most sensitive. questlonlng had to complete more than 250
additional hours of specialized training before they are allowed'
“to have contact w1th a captured terrorist.

I want to be absolutely clear with our people, and the _
world: The United States does not- torture. It's ‘against our
laws, and it's against our values. I have not authorized it --
“and I will not authorize it. Last year, my administration
worked with Senator John McCain, and I signed into law the.
‘Detainee Treatment Act, which established’'the legal standard for
treatment of detainees wherever they are held. I support .this
act. And as we implement'this law, our government will continue
to use every lawful method to obtain intelligence that can
protect innocent people, ‘and stop another attack like the one we
-experlenced on September the 11th, 2001 '

The CIA program has detalned only a limited number of-
terrorists at any given time -- and once we've determined that
the terrorists held by the CIA have little or no addltlonal
‘intelligence value, many of-them have been returned to their
home countries for prosecution or detention by their
governments. Others have been accused of terrible crimes
" against the American people, and we have a duty to bring those
responsible for these crimes to justice. So we intend to
- prosecute these men, as‘appropriate, for their crimes.

Soon after the war on terror began, 'I authorized a system
of military commissions to try foreign terrorists accused of war
.crimes. -Military commissions have been used by Pres1dents_from
George Washington to Franklin Roosevelt to prosecute war . .
criminals, because the rules for trying enemy combatants in- a -

" time of conflict must be different from those for trying common

criminals or members of our own military. One of the first

- suspected terrorists to be put on trial by military‘commission
-was one of Osama bin Laden's bodyguards -- a man named Hamdan.
‘His lawyers challenged the legality of the military commission
. system. It took more than two years for this case to make its.
~way through the courts. The Court of Appeals for the Dlstrlct
of Columbia Circuit upheld the military commissions we had
.designed, but this past June, the Supreme Court overturned that
- decision. The Supreme Court determined that military
‘commissions are an appropriate venue for trying terrorlsts, but
ruled that mllltary commissions needed to be exp11c1tly
-,authorlzed by the United: States Congress

. So today, I'm sending Congress legislation to specifically
authorize the creation of military commissions to try terrorists



for war crimes. My admlnlstratlon has been worklng with members
of both parties in the House and Senate .on this legislation. We-
~put forward a b111 that ensures these. commissions are
established in a way that protects our natlonal securlty, and
‘ensures a full and. fair ‘trial for those accused. The procedures
~in the bill I am sending to Congress today reflect the reallty
.that we are a nation at war, and that it's essential for us to
~use all reliable ev1dence to brlng these people to Justlce

We're now. approachlng the five- -year anniversary of the 9/11

attacks -- and the families of those murdered that day have
waited patlently for justice. Some of the families are with us
today. -- they should have to wait no longer So I'm announcing

~today that Khalid Sheikh Mohammed,  Abu Zubaydah, Ramzi bin al-
‘Shibh, and 11 other terrorists in CIA custody have been
transferred to the United States Naval Base at Guantanamo Bay
(Applause ) They are being held in the custody of the
- Department of Defense. As soon as. Congress acts.: to authorlze
the military commissions I have- proposed the men’ our : _
1nte111gence officials believe. orchestrated the deaths of nearly
3,000 Americans on September the 11th, 2001, can face justice.
(Applause.) . : : : "

" We'll also seek to prosecute those believed to be

 responsible for the attack on the USS Cole, and an operatlve

‘believed to be involved in the bombings of the American

- embassies in Kenya and Tanzanra With these. prosecutlons, we
will send a clear message to those who kill Americans: No.
.longer -- how long it takes, we will flnd you and we will brlng
you to justlce (Applause.)

These~men;will'be held in a high-security facility at -
Guantanamo. The International Committee of the Red Cross is’ ,
- being advised of their detention, and will have the opportunity
" to meet with them. Those charged with crimes will be given
access to attorneys who will help them prepare their defense --
and they will be presumed. innocent. -While at Guantanamo, they.
will have access to the same food, clothing, medical care, and
opportunities for worship as other detainees. They will be
' questioned subject to the new U.S. Army Field Manual, which the
Department of Defense is issuing today. And they will continue
to be treated with the humanity that they denied others. '

~ As we move forward with the prosecutlons, we w111 continue
to urge nations across the world to take back their nationals at
. Guantanamo who will not be prosecuted by our military -
'commlss1ons Amerlca has no interest in being the world's



vjaller But one of the reasons we have not been able to close'
Guantanamo is that many - countries.have refused to take back
their natlonals held at the fac111ty Other countries have not .
provided adequate assurances that their nationals will not be
mistreated -- or they will not return to the battlefield, as
more than a dozen people released from Guantanamo already have.
We will contlnue working to transfer individuals held at
Guantanamo, and ask other countries to work with us: in this
process. And we will move toward the day when we can eventually ‘
- close the detention fac111ty at Guantanamo Bay.

I know Ametricans have heard conflicting information about
Guantanamo. Let me give you some facts. Of the thousands of-
terrorists captured acrosS the world, only about 770 have ever
‘beeén sent to Guantanamo. Of these, about 315 have been returned
to other countries so far. -- and about 455 remain in our
custody. They are provided the same quality of. medical care as
the American service members who guard them. The International
Committee .of the Red Cross has the opportunity to meet privately
with all who are held there. -The facility has been visited by.
government officials from more than 30 countries, and :
_delegatlons from 1nternatlonal organlzatlons, as well. After _
“the Organlzatlon for Security and. Cooperatlon in Europe came to
gv1s1t one of its delegatlon members called Guantanamo "a model
prison" where people are treated better than in prisons in his

- own country Our troops can take great pride in the work they

do- at Guantanamo Bay -- and so can the American people.

As we prosecute suspected terrorist leaders and operatlves
who have now been transferred to Guantanamo, we'll continue
" searchlng for those who have stepped forward to take their -

"_‘places This nation is going to stay on the offense to protect

the American people. We will continue .to bring the world's most
dangerous terrorists to justice -- and we will continue worklng
. to collect the vital intelligence we need to protect our
'country The current transfers mean that there are now no
terrorists in the. CIA program.. But as more high-ranking
terrorists are captured, the need to obtain intelligence from
them will remain critical -- and having a CIA program for
questlonlng terrorists will continue to be cruc1al to gettlng
11fe saV1ng 1nformatlon

Some may ask: Why are you acknowledglng .this program now°
. There are two reasons why I'm making these limited disclosures -

today. . First, we have largely completed our questlonlng_of the
men -- and to start the process for bringing them to trial, we

must bring them into the open. '.Second, the Supreme Court's
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recent decision has impaired our-ability to prosecute terrorists
through military commissions, and has put in question the future
6f the CIA program. In its ruling on military commissions, the
Court determined- that a provision of the Geneva Conventions
known .as "Common Article Three" applies to our war with al
‘Qaeda. This article includes provisions that prohibit "outrages
“upon personal d;gnlty" and "humiliating and degrading

treatment. The problem is that these and other provisions of -
‘Common Article Three are vague and undefined, and each could be
1nterpreted in different ways by American or foreign judges.

And some believe our military and 1ntelllgence personnel o
‘involved in capturing and questioning terrorists could now be at
risk of prosecution under the War Crimes Act -- simply for doing.
-.their jobs in a thorough and professional way.

This -is unacceptable. Our military and -intelligence -
‘personnel go face to face with the world's most dangerous men.
every day. They have: risked their lives to capture some of the
‘most brutal terrorists on Earth. And they have worked day and
night to find out what the terrorists know so we can stop new
attacks. America owes our brave men and women some things in
return. We owe them their thanks for saving lives and keeping
America safe. And we owe them clear rules, so they can continue
to do their jobs and protect our people." : ' '

" So today, I'm asking Congress to pass legislation that will
clarify the rules for our personnel fighting the war on terror.
- First, I'm asking Congress to list the specific, recognizable
.offenses that would be considered crimes under the War Crimes
Act -- so our personnel can know clearly what 1s prohibited in .
the handling of terrorist enemies. Second, I'm asking that
. Congress make explicit that by following the standards of the
“Detainee Treatment Act our personnel are fulfilling. America'’ s
-obllgatlons under Common Article-Three of the Geneva
Conventions. Third, I'm asking that Congress. make it clear that
‘captured terrorists cannot use the Geneva Conventions as a basis
-to sue our personnel in courts -- in U.S. courts. The men and
women who protect us should not have to fear lawsuits filed by
terrorlsts because they re doing their jobs.

"~ The need.for this legislation is urgent. We need to ensure
that -those questioning terrorists can continue to do everything
within the limits of the law to get information that can save
Amerlcan lives. - My administration will continue to work with
the Congress to get this leglslatlon enacted -- but time is of
the essence. Congress is in session just for a few more weeks, .
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and pa551ng this leglslatlon ought to be the top prlorlty
(Applause ) : _

As we work .with Congress to. pass a good bill, we w1ll also
consult with congress1ona1 leaders on how to ensure that the CIA
program goes forward in a way that follows the law, that meets
the national security needs 6f our country, . and protects the
" brave men and women we ask to obtain information that will save
innocent lives. For the sake of our security, Congress needs to
. act, and update our laws to meet the threats of this new’ era.
.And T know they w111 : :

We're engaged in a global struggle -- and the entlre
civilized world has a stake in its outcome. America is a nation
of ‘law. And as I work with Congress to strengthen ‘and clarlfy
our- laws here at home, I will continue to work with members -of
the international community who have been our partners: in this

.. struggle. I've spoken with leaders of foreign governments, and

worked with them to address their concerns about Guantanamo and
- our detention policies. I'll continue to work with the
international community to construct a common foundation to
hdefend our natlons and protect our freedoms

‘ Free nations have faced new enemies and adjusted ‘to new

; threats before -- and we have prevailed. Like the struggles of
the last century, today's war on terror is, above all, a
struggle for freedom’ and . liberty. The adversaries are

- different, but the stakes in this war are the same: We're
-fighting for our way of life, and our ability. to live in
freedom. We're flghting for the cause of humanity, against
those who seek to impose the.darkness of tyranny and terror upon
the entire world. And we're fighting for a peaceful future for
our children and our grandchlldren

~May God bless-you all. (Applause )

END 2:22 P.M. EDT
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Executive Order 13440 of July 20, 2007

Interpreta_timi_ of the Geneva Conventions Common Article 3
as Applied to a Program of Detention and Interrogation Op-

erated by the Central Intelligence Agency

By the authority vested in me as President and Commander in Chief of

the Armed Forces by the Constitution and the laws of the United States
~ of America, including the Authorization for Use of Military Force (Public
Law 107-40), the Military Commissioris Act of 2006 (Public Law 109-366),

and section 301 of title 3, United States Code, it is hereby ordered as
follows: - ' . : ‘ '

Section 1. General Determinations. (a) The United States is engaged’ in
an armed- conflict with al Qaeda, the Taliban, and associated forces. Members -
of al Qaeda were responsible for the attacks on the United States of September
11, 2001, and for many other terrorist attacks, including against the United
States, its personnel, and its allies throughout the world. These forces con-
tinue to fight the United States and its allies in Afghanistan, Irag, and
elsewhere, and they continue to plan additional acts of terror throughout
the -world. On February 7, 2002, I determined for the United States that

‘members of al Qaeda, the Taliban, and associated forces are unlawful enemy"

combatants who are not entitled to the protections that ‘the Third Geneva
Convention provides to prisoners of war. I hereby reaffirm that determination.

(b) The Military Commissions Act defines certain prohibitions. of Common

‘Article 3 for United States:law, and it reaffirms and reinforces the authority

of the President to ‘interpret the meaning and application .of the Geneva .
Conventions. e : . - ‘

Sec. 2. Definitions. As used in this order: _
(a) “Common Article 3” means Article 3 of the Geneva Conventions.
(.b) “Geneva Conventions' means: L ;

(i) the Convention for the Amelioration of the Condition of the _W()ﬁnded -
and Sick in Armed Forces in the Field, done at Geneva August 12, 1949
(6 UST 3114); _— . ' . . :

(ii) the Convention. for the Amelioration of the Condition of -.'Wounded_;-
Sick and Shipwrecked Members of Armed Forces at Sea, done at Geneva
- August 12, 1949 (6 UST 3217); ' '

- (iii) the Convention Relative to the Treatment of Prisoners of ‘War, done -
- at Geneva August 12, 1949 (6 __UST _3316); and :

(iv).the Convention:Relative to the Protection of Civilian Persons in Time
of War, done at Geneva August 12, 1949 (6 UST 3516). o

(c) “Cruel, inhuman, or degrading treatment or punishment” means the
~ cruel, unusual, and inhumane treatment or punishment prohibited by the

Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United .
States. . . ' ,

Sec. 3. Compliance of a Central Inte?ligérice Agency'Deter-ttion and Interroga-

tion Program with Common Article 3. (a) Pursuant to the authority of the
* President under the Constitution and the laws of the United States, including

the Military Commissions - Act of 2006, this order interprets the. meaning
and application of the text of Common Article 3 with respect to certain
detentions” and interrogations, and shall be treated as authorilative for all
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purposes as a matter of United States law, including satisfaction of the .
international obligations of the United States. I hereby determine that Com-
mon Article 3 shall apply to a program of detention and interrogation
operated by the -Central Intelligence Agency as set forth in this section.
The requirements set forth in this section shall be applied with respect
to defainees in such program without adverse distinction as to their race,
color, religion or faith, sex, birth, or wealth. o -

(b) I hereby determine that a program of detention and interrogation approved

by the Director of the Gentral Intelligence Agency fully complies with the
obligations of the United States under Common Article 3, provided that:

(i) the conditions of confinement and interrogation practices of the program -
do notinclude: =~ - . »
(A) torture, as defined in section 2340 of title 18, United States Code;
(B) any of the acts prohibited by section 2441(d) of title 18, United
States Code, including murder, torture, cruel or inhuman treatment,
mutilation or maiming,  intentionally causing serious bodily injury, -
rape, sexual assault or abuse, taking of hostages, or performing of bio-
logical experiments; - SR S o
(C) other acts of violence serious enough to be considered comparable
to murder, torture, mutilation, and cruel or inhuman treatment, as de--
fined in section 2441(d) of title 18; United States Code; =
(D) any other acts of cruel, inhuman, or degrading treatment or -pun-
_ ishment prohibited by the Military Commissions Act (subsection .6(c)
‘of Public Law 109-366) and the Detainee Treatment Act of 2005 (sec-
tion 1003 of Public Law 109-148 and section 1403 of Public Law
109-163); : ‘
(E) willful and outrageous acts of personal abuse done for the purpose
~ of humiliating or degrading the individual in a manner $o serious that
any reasonable person, considering the _circumstances, would -deem
the acts to be beyond the bounds of human decency, such as sexual
or sexually indecent acts undertaken for the purpose: of humiliation,
forcing the individual to -perform sexual acts. or to pose sexually,
threatening the individual with sexual mutilation, or using the.indi-
_vidual as a human shield; or _ s s
(F) acts intended to denigrate the religion, religious ‘practices, or reli-
- gious objects of the individual; o - .
(i) the conditions of confinement and interrogation practices are to be
used with an alien detainee who is determined by the Director of the .
Central Intelligence Agency: _ S . 4
(A) to be a member or part of or. supporting al Qaeda, the Taliban,
or associated organizations; and =~ = v ’ '
(B) likely to be in possession of information that:
(1) could assist in detecting, mitigating, or preventing terrorist at-
tacks, such.as attacks within the United States or against its Armed
Forces or other personnel, citizens, or facilities, or against allies or
other countries cooperating in the war on terror with the United
States, or their armed forces or other personnel, citizens, of facili-
ties; or _ : _ :

(2) could assist in locating the senior leadership of al Qaeda, the -
Taliban, or associated forces; ’ ‘ o o
(iii) the interrogation practices are “determined by the Director -of the
-Central Intelligence -Agency, based upon professional advice, to be safe
for use with each detainee with whom they are used; and 4
_{iv) detainees in the program receive the basic necessities of life, including
adequate food and water, shelter from the elements, necessary clothing,
protection from extremes of heat and cold, and essential medical care.
(c) The Director of the Central Intelligence Agency shall issue written policies

to govern the program, including guidelines for Central Intelligence Agency

personnel that implement paragraphs (i)}(C), (E), -and (F) of subsection-3(b) -
of this order; and including requirements to ensure: :
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, (i)lsafe‘and- professional operation of the program; |

(ii) the . development of an approved plan of interrogation tailored for
each detainee in the program to be interrogated, consistent with subsection ..
. 3(b)(iv) of this order; g :

(iii) appropriate training for interrogators .and all personnel operating the
program; : - '

~ (iv) effective monitoring of the program, -including  with respect to medical
matters, to ensure the safety of those in the program; and

(v) compliance with applicable law and this order.

' Sec. 4. Assignment of Function. With respect to the program addressed

in this order, the function of the President under section 6(c)(3) of the
Military Commissions Act of 2006 is assigned to the Director of -National
Intelligence. ‘ ' : '

. Sec. 5. General Provisions. (a) Subjé‘ct to 'Subsection (b} of this section,

this order is not intended to, and does not, create any right or benefit, -
substantive or procedural, enforceable at law or in equity, against the United
States, its departments, agencies, or other entities, its officers.or employees,
-or any other person. ' ' : . .

{b) Nothing in this- order shall be construed to prevent or limit reliance
upon this order in a civil, criminal, or administrative proceeding, or other-
wise, by. the Central Intelligence Agency or by any individual acting on
behalf of the Central Intelligence Agency in connection with the program

- addressed in this order. ’

' THE WHITE HOUSE,
~July 20, 2007.



