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Chairman Scott, Ranking Member Gohmert and Members of the Subcommittee: 
 
Representing the American Bar Association 
My name is Stephen Saltzburg, and I am the Wallace and Beverly Woodbury University 
Professor of Law at the George Washington University School of Law.  I am also the immediate 
past-Chair of the American Bar Association (ABA) Criminal Justice Section, and I served as the 
Chair of the ABA Justice Kennedy Commission, which I will reference throughout my 
statement. I am appearing on behalf of the ABA, at the request of its President, H. Thomas 
Wells, Jr., to address the role of mandatory minimum sentencing laws in the over-criminalization 
of our justice system.   
 
The Growth in Federal Criminal Statutes 
In 1998, the American Bar Association's Task Force on the Federalization of Criminal Law, 
chaired by former Attorney General Edwin Meese, issued a report entitled "The Federalization of 
Criminal Law." In order to describe the growth in federal criminal law, the Task Force 
encountered the problem of identifying the number of federal crimes enacted over periods of 
time. The Task Force decided, however, not to "undertake a section by section review of every 
printed federal statutory section," because this would have been too "massive" an undertaking 
given the Task Force's "limited purpose.”  Although the ABA Report did not actually count the 
number of crimes, it drew the following dramatic conclusion from the available data: 
 

The Task Force's research reveals a startling fact about the explosive growth of federal 
criminal law: More than 40% of the federal provisions enacted since the Civil War have 
been enacted since 1970.  
 

Other observers have reported that the pace of new federal criminal law enactment since the 
1998 reported has continued unabated.  
 
Shift from Indeterminate to Determinate Sentencing 
This era of expanding federal criminal law has coincided with a profound shift in sentencing 
policy.  For most of the twentieth century prior to the Sentencing Reform Act of 1984 (the 
“SRA”) and sentencing reform measures enacted in many states, the rehabilitative

 
or “medical” 

model
 
of sentencing prevailed in the federal (and state) courts.

 
The assumption upon which 

sentencing rested was that, through a combination of deterrence, motivated by the unpleasant 
experience of incarceration, and personal renewal -- spurred by counseling, drug treatment, job 
training and the like -- criminal deviance could be treated like any other disorder. The system 
recognized, albeit grudgingly, that some defendants were, in effect, “incurable” and thus could 
only be quarantined through lengthy or life sentences, and that in a few cases the crime was so 
egregious that the public demand for retribution outweighed rehabilitative considerations. But 
the dominant paradigm was rehabilitative. Therefore, sentences were supposed to be 
“individualized,” in the way that medical treatment is individualized, according to the symptoms 
and pathology of the offender.

 
 

 
Before the advent of guideline systems of sentencing, state and federal sentences were described 
as "indeterminate," a word often used to refer to two different, but related, ideas in the sentencing 
context.  
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First, an indeterminate sentencing system is one in which the judge sentences a defendant either 
to a specified term, or to a range of years (e.g., 5-20), but the number of years the defendant 
actually serves is determined later by an administrative body like a parole board.

 
For most of the 

twentieth century, state and federal sentencing was indeterminate in this sense and still is in 
many states for some or all crimes.

 
For example, a federal judge would sentence a federal 

defendant to a specific term of years, but the proportion of the announced term that the defendant 
would actually spend in a cell was controlled primarily by the United States Parole Commission.

 

The Parole Commission, an executive branch agency, not only created its own guidelines for 
determining release dates, but retained discretionary power to set individual release dates 
anywhere within the broad parameters dictated by those guidelines. 
 
Second, federal sentencing before the Guidelines was said to be “indeterminate” in the sense that 
the judge had virtually unlimited discretion to sentence a convicted defendant anywhere within 
the range created by the statutory maximum and minimum penalties for the offense or offenses 
of conviction.  As long as the judge kept within the statutory range, there were virtually no rules 
about how he or she made the choice of sentence. There was no limitation on either the type or 
quality of information a judge could consider at sentencing.  None of this information was 
subject to filtering by the rules of evidence, and the judge was not required to make findings of 
fact. Moreover, so long as the final sentence was within statutory limits, it was essentially 
unreviewable by a court of appeals.

 
 

 
In the 1970s and 1980s, the rehabilitative model of sentencing fell into disfavor among some 
legislators and judges for a variety of reasons, including rising crime,

 
mounting evidence that 

prisoners were not being rehabilitated, and increasing concern that indeterminate sentencing 
produced unjust disparities among similarly situated offenders. A combination of conservatives 
inclined toward tougher sentences and liberals inclined toward checking sentencing disparity 
coalesced to produce sentencing reform in the federal system and in many states. The result was 
the determinate sentencing revolution, which has been characterized by (a) limitations on front-
end judicial sentencing discretion through passage of mandatory minimum sentences for certain 
offenses and sentencing guidelines that narrow the scope of unconstrained judicial sentencing 
discretion for all offenses, (b) elimination of or drastic limitations on parole or other forms of 
administrative early release authority, thus requiring defendants to serve a larger proportion of 
their judicially imposed sentences, and (c) in most places, increases in the statutory and 
guidelines penalties for most serious crimes, particularly violent crimes involving firearms and 
drug offenses.  
 
Effect of Incarceration Rates 
The effect on sentencing decisions was enormous. Beginning in the late 1970s, the United States 
began to respond to concerns about rising crime by implementing an array of policy changes 
which, in the aggregate, produced a steady, dramatic, and unprecedented increase in 
prosecutions, convictions and individuals sentenced to incarceration.  By mid-year 2008, the 
combined number of inmates in federal and state prisons and jails throughout the United States 
exceeded 2.3 million.  This means that 1 of every 131 Americans is incarcerated in prison or jail.   
Between 1970 and 2008, the number of inmates in federal and state prisons increased nearly 
seven-fold from less than 200,000 in 1970 to 1,540,805 by midyear 2008.   Between 1974 and 
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2008, the rate of imprisonment rose from 149 inmates to 762 inmates per 100,000 population, a 
more than five-fold increase.

 
Jail populations have also increased markedly. Between 1985 and 

2008, the number of persons held in local jails more than tripled, from 256,615
 
to 785,556475. 

 
The average length of time spent in prison has also increased.  The average time served in prison 
was about five years between 1992 and 2001. Between 1980 and 1992, the average time served 
was only 18 months. Today, prison sentences of more than ten years are commonplace. 
 
These numbers are unprecedented in American history and represent a marked departure from a 
long period of relative stability in imprisonment rates. During the 45-year period leading up to 
the 1970s, rates of imprisonment in the U.S. (excluding jail populations) held roughly steady at 
about 110 per 100,000.

   

 

Current rates of incarceration in the United States are not only remarkably high in terms of this 
country’s history, but they also are strikingly different from those seen in most of the rest of the 
world, particularly in comparison with other developed countries. The United States now 
imprisons a higher percentage of its residents than any other country, surpassing Russia, South 
Africa, and the states of the former Soviet Union. And the United States incarcerates its residents 
at a rate roughly five to eight times higher than the countries of Western Europe, and twelve 
times higher than Japan. 

 
Heavy Costs of Incarceration 
The costs of the American experiment in mass incarceration have been high. Between 1982 and 
2006, direct expenditures by federal, state, and local governments on corrections jumped from $9 
billion to $68.7 billion, an increase of over 618%.

 
During the same period, combined criminal 

justice expenditures (for police, judicial, and corrections activities) by federal, state, county, and 
municipal governments rose from $35.7 billion in 1982 to $214.3 billion in 2006.

 
Moreover, the 

costs of an aggressive program of incarceration extend beyond the direct dollar outlays of 
governments on functions easily identifiable as part of the criminal justice system. Governments 
themselves incur a variety of collateral costs when a defendant is sent to prison or jail, including 
increased expenditures for the maintenance and health care of dependents of inmates, lost tax 
revenues from income that would have been earned or expenditures that would have been made 
by defendants left free in the community. 

 
Finally, and not least, the families and communities from which inmates come suffer a wide 
variety of tangible and intangible harms from the absence of the inmate. These include the 
emotional, economic, and developmental damage to the children of incarcerated offenders, and 
the disenfranchisement and consequent political alienation of a significant portion of the young 
men in the minority communities in which both crime and punishment are most frequent. 
 
Overall, more than three percent of American adults were incarcerated or under criminal justice 
supervision in 2002. The likelihood of an American going to prison sometime in his or her life 
more than tripled to 6.6 percent between 1974 and 2001. For an African American male born in 
2004, the likelihood of being incarcerated sometime during his lifetime is 32.2 percent.  
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Mandatory Minimum Sentences  
The ABA has devoted significant time and interest to the broad subject of federal sentencing 
reform and has done so with a sense of urgency in recent years particularly through the work of 
its membership Section of Criminal Justice, its Justice Kennedy Commission and its 
Commission on Effective Criminal Sanctions (which I co-chaired). 
 
At the ABA’s August 2003 Annual Meeting in San Francisco, United States Supreme Court 
Justice Anthony M. Kennedy challenged the legal profession to begin a new public dialogue 
about American sentencing and other criminal justice issues.  He raised fundamental questions 
about the fairness and efficacy of a justice system that disproportionately imprisons minorities.  
Justice Kennedy specifically addressed mandatory minimum sentences and stated, “I can neither 
accept the necessity nor the wisdom of federal mandatory minimum sentences.”  He continued 
that “[i]n too many cases, mandatory minimum sentences are unwise or unjust.” 

 
In response to Justice Kennedy’s concerns, the ABA established a Commission (the ABA Justice 
Kennedy Commission) to investigate the state of sentencing and corrections in the United States 
and to make recommendations on how to ameliorate or correct the problems Justice Kennedy 
identified.  One year to the day that Justice Kennedy addressed the ABA, the ABA House of 
Delegates approved a series of policy recommendations submitted by the Kennedy Commission. 
Resolution 121 A, approved August 9, 2004, urged all jurisdictions, including the federal 
government, to “[r]epeal mandatory minimum sentence statutes.”  The same resolution calls 
upon Congress to “[m]inimize the statutory directives to the United States Sentencing 
Commission to permit it to exercise its expertise independently.”  
 
The Kennedy Commission resolution re-emphasized the strong position that the ABA 
traditionally has taken in opposition to mandatory minimum sentences.  The 1994 Standards for 
Criminal Justice on Sentencing (3d ed.) state clearly that “[a] legislature should not prescribe a 
minimum term of total confinement for any offense.”  Standard 18-3.21 (b).  In addition, 
Standard 18-6.1 (a) directs that “[t]he sentence imposed should be no more severe than necessary 
to achieve the societal purpose or purposes for which it is authorized,” and “[t]he sentence 
imposed in each case should be the minimum sanction that is consistent with the gravity of the 
offense, the culpability of the offender, the offender’s criminal history, and the personal 
characteristics of an individual offender that may be taken into account.”  
 
Mandatory minimum sentences raise serious issues of public policy.  Basic dictates of fairness, 
due process and the rule of law require that criminal sentencing should be both uniform between 
similarly situated offenders and proportional to the crime that is the basis of conviction.  
Mandatory minimum sentences are inconsistent with both commands of just sentencing.  
 
Mandatory minimum sentences have resulted in excessively severe sentences.  They operate as a 
mandatory floor for sentencing, and as a result, all sentences for a mandatory minimum offense 
must be at the floor or above regardless of the circumstances of the crime.  This is a one-way 
ratchet upward and, as the Kennedy Commission found, is one of the reasons why the average 
length of sentence in the United States has increased threefold since the adoption of mandatory 
minimums.  Not only are mandatory minimum sentences often harsher than necessary, they too 
frequently are arbitrary, because they are based solely on “offense characteristics” and ignore 
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“offender characteristics.”   Consider, for example, an individual who sells narcotics to feed a 
habit.  She may be subject to a mandatory minimum term of incarceration even though drug 
treatment might be less expensive and more likely to prevent recidivism. 
 
In addition, mandatory minimum sentences can actually increase the very sentencing disparities 
that they, in theory at least, are intended to reduce.  The reason is that they shift sentencing 
discretion away from judges toward prosecutors.  This is because it is the prosecutor who 
chooses to charge a crime with a mandatory minimum sentence.  If the prosecutor chooses to do 
so, the judge’s hands are tied upon conviction no matter how unjust a judge believes a particular 
sentence might be.  And these decisions can exacerbate the problem of sentencing disparity 
because these decisions of prosecutors are hidden from public view and are not subject to 
appellate review. 
 
At great cost to taxpayers, mandatory minimums have forced judges to sentence thousands of 
first-time, non-violent drug offenders to unconscionably long prison terms.  The Judicial 
Conferences of all 12 federal circuits have urged the repeal of mandatory minimum sentences, 
after concluding that they are unfair and ineffective.  Commenting on a minor, first-time drug 
offender sentenced to life imprisonment, Supreme Court Chief Justice William Rehnquist called 
mandatory drug sentencing a “good example of the law of unintended consequences.”  
Numerous studies, including those by the Department of Justice and the U.S. Sentencing 
Commission, indicate that mandatory minimum sentencing is not an effective instrument for 
deterring crime, and a RAND Corporation study found that drug treatment is seven times more 
cost-effective than mandatory minimum sentencing for a large majority of offenders.  
 
Mandatory Minimum Cocaine Sentences 
Justice Kennedy’s 2003 address to the ABA specifically noted the harsh consequences of 
mandatory minimum cocaine sentences: 

 
Consider this case: A young man with no previous serious offense is stopped on the 
George Washington Memorial Parkway near Washington D.C. by United States Park 
Police. He is stopped for not wearing a seatbelt. A search of the car follows and leads to 
the discovery of just over 5 grams of crack cocaine in the trunk. The young man is 
indicted in federal court. He faces a mandatory minimum sentence of five years. If he had 
taken an exit and left the federal road, his sentence likely would have been measured in 
terms of months, not years. 
 
  ***Under the federal mandatory minimum statutes a sentence can be mitigated 
by a prosecutorial decision not to charge certain counts. There is debate about this, but in 
my view a transfer of sentencing discretion from a judge to an Assistant U. S. Attorney, 
often not much older than the defendant, is misguided. Often these attorneys try in good 
faith to be fair in the exercise of discretion. The policy, nonetheless, gives the decision to 
an assistant prosecutor not trained in the exercise of discretion and takes discretion from 
the trial judge. The trial judge is the one actor in the system most experienced with 
exercising discretion in a transparent, open, and reasoned way.  Most of the sentencing 
discretion should be with the judge, not the prosecutors. 
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Justice Kennedy’s views are consistent with ABA policy.  
 

The 2004 Report accompany ABA Resolution 121A emphasized the dangers of shifting 
sentencing authority from judges to prosecutors and the special danger that sentencing of 
minority offenders will be disproportionately harsh:   

 
Aside from the fact that mandatory minimums are inconsistent with the notion that 
sentences should consider all of the relevant circumstances of an offense by an offender, 
they tend to shift sentencing discretion away from courts to prosecutors.   Prosecutors do 
not charge all defendants who are eligible for mandatory minimum sentences with crimes 
triggering those sentences. If the prosecutor charges a crime carrying a mandatory 
minimum sentence, the judge has no discretion in most jurisdictions to impose a lower 
sentence. If the prosecutor chooses not to charge a crime carrying a mandatory minimum 
sentence, the normal sentencing rules apply. Although prosecutors have discretion 
throughout the criminal justice system not to charge offenses that could be charged and 
thereby to affect sentences, their discretion is pronounced in the case of mandatory 
minimums because of the inability of judges to depart downward.  
 
Federal drug sentences also illustrate some of possible effects of mandatory minimum 
sentences on racial disparity. When compared either to state sentences or to other federal 
sentences, federal drug sentences are emphatically longer. For example, in 2000, the 
average imposed felony drug trafficking sentence in state courts was 35 months, while 
the average imposed federal drug trafficking sentence was 75 months.   In 2001, the 
average federal drug trafficking sentence was 72.7 months, the average federal 
manslaughter sentence was 34.3 months, the average assault sentence was 37.7 months, 
and the average sexual abuse sentence was 65.2 months.   
 
These lengthy sentences largely result from the impact of the Anti-Drug Abuse Act of 
1986 (ADAA).  The ADAA created a system of quantity-based mandatory minimum 
sentences for federal drug offenses that increased sentences for drug offenses beyond the 
prevailing norms for all offenders. Its differential treatment of crack and powder cocaine 
has resulted in greatly increased sentences for African-Americans drug offenders. 
 
The Act set forth different quantity-based mandatory minimum sentences for crack and 
powder cocaine, with crack cocaine disfavored by a 100-to-1 ratio when compared to 
powder cocaine. Thus, it takes 100 times the amount of powder cocaine to trigger the 
same five-year and ten-year minimum mandatory sentences as for crack cocaine. The Act 
does three other things: (1) It triggers the mandatory minimums for very small quantities 
of crack -- five grams for a mandatory five-year sentence and 500 grams generates a ten-
year term. (2) It makes crack one of only two drugs for which possession is a felony.  (3) 
It prescribes crack as the only drug that triggers a mandatory minimum sentence for mere 
possession.  
 
The overwhelming majority of crack defendants are African-American, while the 
overwhelming majority of powder cocaine defendants are white or Hispanic. In 1992, 
91.4% of crack offenders were African-American, and in 2000, 84.7% were African-
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American.   The disproportionate penalties for crack offenses obviously have a great 
impact on African-American defendants in federal prosecutions.  (Footnotes omitted)  

 
The ABA has long recognized that legislation is needed to end the disparity in crack versus 
powder cocaine sentencing. At its August meeting in 1995, the House of Delegates of the 
American Bar Association approved a resolution endorsing the proposal submitted by the U.S. 
Sentencing Commission to Congress which would have resulted in crack and powder cocaine 
offenses being treated similarly and would have taken into account in sentencing aggravating 
factors such as weapons use, violence, or injury to another person.  

 
The American Bar Association has not departed from the position that it took in 1995, and the 
U.S. Sentencing Commission’s May 2002 Report to the Congress: Cocaine and Federal 
Sentencing Policy confirms the ABA’s judgment that there are no arguments supporting the 
draconian sentencing of crack cocaine offenders as compared to powder cocaine offenders.  
We continue to believe that Congress should amend federal statutes to eliminate the mandatory 
differential between crack and powder cocaine and urge that the Subcommittee respond 
favorably to the May 2007 recommendation of the U.S. Sentencing Commission to enact 
legislation that treats both types of cocaine similarly.   
 
Not only do we believe that the crack-powder distinction is arbitrary and unjust, but we find 
that it has a large, disparate effect on minorities that calls into question whether the United 
States is adequately concerned with equal justice under law.    

 
It is important to emphasize, however, that the ABA not only opposes the crack-powder 
differential, but we also strongly oppose the mandatory minimum sentences that are imposed 
for all cocaine offenses.  The ABA believes that, if the differential penalty structure is modified 
so that crack and powder offenses are dealt with in a similar manner, the resulting sentencing 
system would remain badly flawed as long as mandatory minimum sentences are prescribed by 
statute.   
 
The Extra-Effect of Drug Mandatory Minimums 
I had the honor serving as the Attorney General’s ex officio representative on the United States 
Sentencing Commission in 1989-1990.  As a result, I had first-hand familiarity with the 
rationales for decisions made by the Commission that have had a continuing effect over the 
years. 
 
There is no doubt that when Congress enacted the mandatory minimum drug sentences in 
1986, they had an overall impact on increasing federal sentences virtually across the board.  By 
imposing penalties higher than the penalties that had been imposed by federal courts over 
many years, Congress impelled the Commission to increase many sentences to maintain some 
consistency in the Guidelines.  Had Congress not enacted mandatory minimum penalties in 
1986, it is clear, I believe, that the sentencing guidelines overall would have been less harsh 
and offenders would have received lower sentences in many cases. 
 
Thus, the effect of the mandatory minimums is not simply to incarcerate individuals who 
receive these sentences longer than a judge would have regarded as necessary.  It is to 
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incarcerate many individuals who do not receive mandatory minimum sentences for longer 
than necessary as a result of the impact that the mandatory minimum sentences have had on the 
federal sentencing guidelines. 
 
Increased Use of Alternatives to Incarceration 
The federal sentencing system could greatly benefit from increased use of effective alternatives 
to incarceration, such as drug courts, intensive supervised treatment programs, diversionary 
programs, home confinement, GPS monitoring, and probation.  Incarceration does not always 
rehabilitate – and sometimes has the opposite effect.  Many state criminal justice systems 
derive great benefit from a variety of alternatives to incarceration, but ever since the advent of 
the sentencing guidelines the federal system has focused almost exclusively on imprisonment.  
Prior to the guidelines, more than 30% of federal defendants were sentenced to probation 
without any term of imprisonment.1  By 2007, that figure had dwindled to a mere 7.7%, as 
92.3% of offenders were sentenced to imprisonment.2  The data reflects a marked and 
consistent trend away from the use of alternatives to incarceration.3 This dramatic curtailment 
of alternatives to incarceration was not dictated by the Sentencing Reform Act of 1984.  
Indeed, 28 U.S.C. § 994(j) provides that “[t]he Commission shall insure that the guidelines 
reflect the general appropriateness of imposing a sentence other than imprisonment in cases in 
which the defendant is a first offender who has not been convicted of a crime of violence or an 
otherwise serious offense ....”  In view of this statute, as well as the purposes of sentencing set 
forth in 18 U.S.C. Section 3553(a), it is not necessary to imprison 92.3% of defendants.  In 
addition to the direct costs associated with these sentences, the negative impact on defendants’ 
prospects for rehabilitation is significant.  Even a brief period of incarceration often causes the 
defendant to suffer loss of employment and family support, the two factors most likely to 

                                                 
1United States Sentencing Commission, Fifteen Years of Guideline Sentencing, Fig.2.2, p.43 

(Nov. 2004). 
22007 Sourcebook of Federal Sentencing Statistics, Fig. D & Table 12. 
3The percentage of defendants sentenced to imprisonment has increased nearly every year for 

which data is available on the Commission’s website: 
2007:   92.3% 
2006:   92.5% 
2005 post-Booker: 92.1% 
2005 pre-Booker: 91.9% 
2004 post-Blakely: 91.0% 
2004 pre-Blakely: 91.3% 
2003:   91.0% 
2002:   90.9% 
2001:   91.2% 
2000:   90.6% 
1999:   89.6% 
1998:   89.0% 
1997:   87.0% 
1996:   88.1% 
1995:   86.4% 

 
Source: For 1998-2007, Annual Sourcebooks of Federal Sentencing Statistics; for 1995-1998, 
www.ussc.gov/linktojp.htm. 

8 



promote rehabilitation and prevent recidivism.  Federal sentencing policy would greatly benefit 
from a renewed commitment to alternatives to imprisonment, particularly if coupled with 
careful data collection and analysis to determine those alternatives that work best for given 
categories of offenses and offenders. 
 
 
State Prosecutors Have Recognized the Importance of Alternatives 
Some individuals deserve to locked up for long periods of time.  No other penalty would 
appropriately recognize the nature of their crimes and adequately protect the community.  The 
ABA Kennedy Commission recognized this as one of its “Ten Basic Principles”: “For offenders 
who commit the most serious criminal acts, particularly acts of violence against others, lengthy 
terms of incarceration are generally warranted to recognize the magnitude of the antisocial act (or 
as retribution or ‘just desserts’), incapacitate the offender for the safety of the community, and send 
a deterrent signal to others.”  
 
But, not every offender needs to be incarcerated.  State prosecutors in many jurisdictions have 
decided that locking up as many people as possible makes little sense and does not reduce 
crime.  They have supported drug courts, drug treatment, mental health courts, homeless 
courts, and are innovating with concepts like a veterans’ court.  The goal of a criminal justice 
system ought to be to reduce crime by appropriately dealing with those who break the law.   
 
The ABA Justice Kennedy Commission offered four basic principles that are relevant to 
today’s discussion.  Participants in criminal justice from across the political spectrum should 
be able to support them all: 
 

(1) There is no universally accepted view of what the goal or purpose of punishment is, but 
there is something of a growing consensus that (a) while incarceration is an appropriate 
punishment for many crimes, it is not the only punishment option that should be available in 
a comprehensive sentencing system; (b) when incarceration is imposed as all or part of a 
sentence, society and offenders benefit when offenders are prepared to reenter society upon 
release from incarceration; (c) while there is a place for harsh punishment in a sentencing 
system, there also is a place for rehabilitation of offenders; and (d) community-based 
treatment alternatives to prison may be both cost-effective and conducive to safer 
communities.  
(2) It is possible to differentiate among crimes, rank them in relative order of seriousness, and 
tailor sentences in order to further public safety, economic efficiency, and the ends of justice. 
Some crimes, but not all, involve egregious conduct. Some crimes, but not all, pose grave 
danger to the community. Criminal codes in the United States have become enormously 
complex and cover an incredible array of human conduct. Some crimes require no mens rea 
at all, while others require specific intent. Some crimes have no readily identifiable victims, 
while others have identifiable victims who have lost lives, health and property.  
* * * 
 (4) As the seriousness of crime and threat of harm diminishes, the need for lengthy periods 
of incarceration also diminishes. Indeed, in many instances society may conserve scarce 
resources, provide greater rehabilitation, decrease the probability of recidivism and increase 
the likelihood of restitution if it utilizes alternatives to incarceration like drug treatment. For 
treatment type alternatives to work, a genuine program must be established and sufficient 
resources must be devoted to it.  
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(5) Sentencing guidelines or other systems that guide sentencing courts in sentencing can, as 
the ABA Standards for Criminal Justice: Sentencing (3d ed. 1994) recognized, help to 
minimize unwarranted and unjustified disparities in punishment among similarly situated 
offenders. However, any system that guides the discretion of sentencing courts runs a risk of 
becoming too wooden unless it permits sentencing courts to take into account individual 
characteristics of an offense or offender that support an increase or decrease in the guideline 
or presumptive sentence that might otherwise be imposed. A combination of guidance and an 
ability to depart offers some hope of a sentencing system in which like offenders are treated 
alike, while differences among offenders are not overlooked. There is no need for mandatory 
minimum sentences in a guided sentencing system. As long as there is transparency – i.e., 
judges explain an increase or decrease in an otherwise applicable sentence – and review of 
such decisions, the right balance between avoiding unwarranted disparities while recognizing 
individual characteristics of offenses and offenders can be maintained, and judges can be held 
accountable for their decisions. This balance can be aided if there is an entity provided with 
sufficient resources and charged with monitoring the sentencing system, providing public 
reports on its operation, and recommending changes in light of crime rates, observed 
sentencing patterns, racial disparity in sentencing and the availability of sentencing 
alternatives. Guided discretion may also be useful when probation and parole revocation 
decisions are made.  
 

Conclusion 
In conclusion, the American Bar Association appreciates the effort of the Subcommittee to bring 
attention to problems attendant to the over-criminalization of federal law and the crucial 
contributing role of federal mandatory minimum sentencing laws.  We support the repeal of 
mandatory minimum laws.  We urge the Judiciary Committee to conduct further hearings on this 
subject.  In addition, we believe there is a growing consensus in the current Congress to act to 
end the crack-powder disparity in sentencing and to repeal specific mandatory minimum 
sentences for simple cocaine possession.  We urge the Subcommittee to move forward and to 
approve such legislation. 
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