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My name is Barbara Arnwine and | am Executive Dimeof the Lawyers’ Committee
for Civil Rights Under Law. The Lawyers’ Committémr Civil Rights Under Lawhereinafter
referred to as the Lawyers’ Committéea nonpartisan, nonprofit organization estabtisine
1963 at the request of President John F. Kenneihytdve the private bar in providing legal
services to address racial discrimination. Thesioisof the Lawyers’ Committee is to secure,
through the rule of law, equal justice under laihe Committee fulfills its mission by using the
skills and resources of the bar to address maifeeial justice and economic opportunity
through legal actions, transactional legal servipablic policy reform, and public education.

For almost 47 years, the Lawyers’ Corterithas advanced racial and gender equality
through a highly effective and comprehensive pnogira/olving educational opportunities, fair
employment and business opportunities, communitgld@ment, open housing, environmental
health and justice, criminal justice, and meanihpéurticipation in the electoral process.

Chairman Nadler, | want to thank the -®dmmittee for the opportunity to testify at this
important hearing on the Fair Housing Act. Almfusty two years ago, Congress passed Title
VIII of the Civil Rights Act of 1968 (the “Fair Haing Act”), which, as amended in 1988,
prohibits discrimination in public and private howgsmarkets that is based on race, color,
national origin, religion, sex, disability, or falial status. Importantly, the Act also requires
communities receiving federal housing assistandetlza federal government to proactively
further fair housing, residential integration, agual opportunity goals. However, equal
opportunity in housing and achieving desegregagighborhoods remain a major challenge in
communities throughout our country, with an imgfactbeyond providing shelter free from
discrimination.

As a multifaceted organization, the Lawyers’ Conteatworks across many disciplines to
address these issues and their impact upon miramitynunities. While we are here today to
focus upon the Fair Housing Act, the Lawyers’ Cotbeai will continue to work with Congress
to address the effect of other statutes and govemtahobligations upon housing patterns and



vice versa. The role of educational patternsgtifercement of environmental justice laws,
criminal statutes, and even voting rights lawsklly a critical role in the development of a
community. Where we live shapes our lives -- oteriactions with others, our work life and
employment opportunities, our health, and our actegublic transportation. The Lawyers’
Committee will draw upon our longstanding expertiseomprehensively combat discriminatory
practices against minority communities so thatthase “equal opportunity for all,” is not just
an ideological concept, but a reality.

l. “THE FUTURE OF FAIR HOUSING”

By way of introduction to my discussionimifportant fair housing and fair lending issues, |
first want to make special note of the National @ussion on Fair Housing and Equal
Opportunity which was formed in 2008, thé"4hniversary of passage of the Fair Housing Act,
by the Lawyers’ Committee, the Leadership Confegemt Civil Rights Education Fund, the
National Fair Housing Alliance, and the NAACP Le@afense and Educational Fund, to
investigate the state of fair housing. The sevemtrer commission was co-chaired by two
former U.S. Housing and Urban Development (HUDYsteies — the Honorable Henry
Cisneros, a Democrat, and the late Jack Kemp, alifepn. Over a six month period in-depth
hearings were held in five major cities -- Chicalgouston, Los Angeles, Boston, and Atlanta —
to assess our progress in achieving fair housinglfo Upon completion of the hearings the
Commission issued a major report in December 20€i8exl “The Future of Fair Housing.” As
briefly summarized in this report:

“The hearings exposed the fact that despite stlegiglation, past and ongoing
discriminatory practices in the nation’s housing sending markets continue to produce
levels of residential segregation that result intcwed disparities between minority and
non-minority households in access to good jobslitgyueducation homeownership
attainment and asset accumulation. This fact lhmbmy to question whether the federal
government is doing all it can to combat housirsginination. Worse, some fear that
rather than combating segregation, HUD and otlaartd agencies are promoting it
through the administration of their housing, lemgliand tax programs.

The report contains several recommendations foutlde Executive Summary of the
Report: In addition, while the Commission did not reacimsensus on recommending action
concerning legislative or regulatory changes, maitiyesses drew attention to a number of areas
where legislative or regulatory changes may be eeéal address confusion about the ways in
which the Fair Housing Act and other laws apply.

! The recommendations in the report’s executive sargninclude: (1) creating an independent fair
housing enforcement agency; (2) reviving the Pedid Fair Housing Council; (3) ensuring compliance
with the “affirmatively furthering fair housing” digation by the federal government; (4) strengthgn
compliance of the affirmatively furthering fair heing obligation by federal grantees; (5) strengitgthe
Fair Housing Initiatives Program (FHIP); (6) adogtia regional approach to fair housing; (7) enguiirat
fair housing principles are emphasized in prograddressing the mortgage and financial crisis; (8)
creating a strong, consistent fair housing edunatampaign; and (9) creating a new collaborative
approach to fair housing issues.

2 Appendix A, entitled “Emerging Fair Housing Legithl@ and Regulatory Issues,” discusses these ideas.
They include (1) amendments to the Community Degéct with respect to discriminatory housing
advertising on the internet; (2) an amendmentéd=hir Housing Act to provide direct enforcemenmt fo
failure to affirmatively further fair housing whidhcludes a claim for damages; (3) addition of @ ne
protected class to the Fair Housing Act — sourda@dme discrimination; (4) clarification of court
decisions to establish that a failure to design@nbtruct accessible housing is a continuing timrteof

2



My esteemed panel member, Dean Okainer aska member of this Commission and can
provide more details of the work and recommendatifrthe Commission.

Il. FAIR HOUSING WORK OF THE LAWYERS’ COMMITTEE

Much of the Lawyers’ Committee’s work is focusedhmusing and community
development issues. One of my first actions whisechme Executive Director of the Lawyers’
Committee in 1989 was to create our Fair Housirajelet. Since then the Lawyers’ Committee
has engaged in a wide variety of activities focuseditigation to enforce fair housing and fair
lending laws and advocacy for fair housing initias and legislation. In 1991, shortly after the
establishment of the Fair Housing Project, we e#te Environmental Justice Project that
works with the private bar to represent and adwoatbehalf of communities of color to address
environmentally discriminatory conditions and dewmis. More recently in 2004 we formed the
Community Development Project, the first natiomahsactional pro bono program that provides
direct legal services to non-profit organizatiomgalved in community development activities in
the most underserved regions of the country. Ofsmuall of these projects work together with
our Education Project to combat discriminatory picgs in predominately minority communities,
particularly the continuance and, in some casesigtemergence of segregated communities.

As set forth below, fair housing litigation broudty the Lawyers’ Committee has
addressed many important fair housing issues, aeokwhich are noted ifihe Future of Fair
Housingreport

A. Fair Housing and the Foreclosure Crisis

Presently, the Lawyers’ Committee’s top fair hoggamiority is fighting the foreclosure
crisis. At its roots, this crisis is a civil righissue. As stated Fhe Future of Fair Housing
report

The roots of this crisis are not simply a resulthef rapid growth of collateralized mortgage
obligations (the purchase and bundling of mortgagiessecurities), the exotic loan products
that were created for this booming secondary maeket the deregulation of the financial
services industry. They also can be traced to téstliscrimination and to more recent racial
discrimination in housing and mortgage lending.eled, in describing the similarity of the
causes of the present foreclosure crisis to pastidiination, one Commission witness
described it as “déja vu all over again.” Simyathe disproportionate impact of foreclosures
on minority homeowners and renters has been urmtatesl by the media. The impact of this
crisis is causing one of the greatest losses oltlwvgathe American minority community in its
history.

The report traces the historical discriminatiotnausing by both government policies
and private redlining of neighborhoods that leftividuals living in predominately minority
neighborhoods without access to mainstream mortigangiing. More recently, there was an
increase in the availability of mortgages to mihyodommunities, but it came primarily through a
newly created subprime mortgage market that madégages available to higher risk and non-

the Fair Housing Act; (5) reject the reasoningdoent case law that overturned decades of caselhét
established that the Fair Housing Act applies it ldiscrimination in the acquisition of housing grakt-
acquisition discrimination; (6) adoption by HUD afegulation outlining the application of the Fair
Housing Act to acts of sexual harassment in thesimgucontext; and (7) develop a general principlzio
housing choice for low-income families receivingéeal housing assistance.
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traditional borrowers, albeit at higher interesesa The subprime market became inundated with
widespread discrimination where predatory lendanmgeated toxic products to minority
communities. Furthermore, lending policies suckielsl spread premiums provided incentives
for predatory lenders, thusresulting in many mityocurrent and future homeowners being
steered to risky subprime loans even when theornreeand credit scores would have qualified
them for prime loans. Analysis of 2006 HMDA datawsied while only 17 percent of white
homeowners had subprime loans, 54 percent of Afifgaericans and 47 percent of Hispanics
had subprime loans. Not surprisingly, when the housing bubble burseicent years, it resulted
in unprecedented numbers of foreclosures and thétirgy disinvestment and blight which fell
disproportionately on minorities, causing probably greatest loss of wealth in minority
communities in history.

The crisis continues. In the midst of the cured@nomic turmoil and foreclosure crisis,
what we call the “second wave” of the foreclosuisis has emerged. Millions of distressed
homeowners have become vulnerable targets to yndous and sometimes criminal third-party
scammers, con-artists, and thieves. These homeswdesperate to keep their homes, are at risk
from individuals and companies posing as "loan tication specialists," some of whom are the
very people who previously peddled subprime loaFtse alleged "rescuers" employ various
scams with disastrous consequences for alreadgdgephomeowners: phantom foreclosure
counseling, lease-back or repurchase scams, frentch@finance, fraudulent loan modification,
bankruptcy foreclosure, and reverse mortgage fraMtile waiting for the promised relief,
homeowners not only lose their money but oftendaéper into default and lose valuable time.

It is this crisis which the Lawyers’ Committee imwfocused on. We have created a
coordinated national campaign entitled the Loan ifflcation Scam Prevention Network
(LMSPN or Network) to support existing efforts hetnational, state and local levels to fight this
scourge. Along with the Lawyers’ Committee, thed@rganizations working on this campaign
are Fannie Mae, Freddie Mac, and NeighborWorks AqaerKey partners in the coalition
include governmental agencies, such as the Fetlexdé Commission, the U.S. Department of
Housing and Urban Development (HUD), U.S. Departneédustice, the U.S. Treasury
Department, the Federal Bureau of Investigatiod,state Attorneys General offices, as well as
leading non-profit organizations from across thentoy.

This new, broad coalition includes a two-part resgo First, NeighborWorks is leading a
national media and outreach campaign to educatetaners and the public on potential scams.
Second, the Lawyers' Committee is leading an effoiticrease reporting and prosecution of
alleged scammers to support ongoing enforcememitefit the federal, state and local levels.
Our website --www.preventloanscams.orgwas just launched and provides the following:

» Creation of National Databaseé\ national database (National Loan Modificat®cam
Database) has been created to house complaintsteddby homeowners against
alleged scammers. These complaints can now be galdmia a simple online
form (found at http://complaint.preventloanscant.atso available in hard copy) by
homeowners, housing counselors and advocates vgorkth homeowners, at
foreclosure prevention events, and through the Howmers' HOPE Hotline (1-888-995-
HOPE). Increasing the number of complaints inDlagabase is a top priority of the
Network.

» Support of State and Local Effort§he Network supports ongoing state and local law
enforcement efforts by sharing complaint informatiproviding access to national data

% SeeThe Future of Fair Housing, pp. 31-33.



to determine whether alleged scammers are operatirmgs jurisdictions and state lines,
working with active coalitions, educating the patdind homeowners, and supporting
commonsense legal and policy reforms.

» Increased Enforcement Action#t is anticipated that as a result of the Natidroan
Modification Scam Database, enforcement activitigsincrease at the state and local
level not only by prosecutors, but also state r@guy agencies. In addition, the Network
will coordinate closely with governmental law erdement and local legal organizations
representing victims of scams to file high impaagation where appropriate.

» Direct Homeowner ContaetTrained volunteers will contact homeowners whgéeh
reported scams to conduct a more substantive intagellect detailed information about
scammers and how they operate and transmit throsnattion to appropriate law
enforcement agencies.

» Public Education A strategic public education effort is underwatilizing both online
and offline tools, to use the information in thet@lmse and the experience of leaders on
the ground to help homeowners identify and avoahrscand paint the clearest picture of
the havoc wrought by loan modification scammers.

B. Discriminatory Housing Advertising on the Internet

1. Post-Hurricane Katrina

After Hurricane Katrina, the Lawyers’ Committee atiexd the Disaster Survivors Legal
Assistance Initiative in large part because ofdisproportionate impact the storm had,
particularly on affordable housing for minoritieBecause of the far-reaching work of that
Initiative, the Lawyers’ Committee emerged as thgamal civil rights organization taking the
lead in providing legal assistance to victims @ sorm.

One of the first fair housing issues that we adsFdsafter Hurricane Katrina was in
December 2005 when we assisted the Greater Newar@rleair Housing Action Center in the
filing of complaints with HUD alleging violations ¢the Fair Housing Act. These alleged
violations were by five internet providers who mmkhousing ads for victims of the hurricane
which contained explicitly discriminatory preferessc The ads included statements such as: “[l]
would love to house a single mom with one child, ragist but white only;” “2 bedrooms, pvt
bath, use of whole home, for white family of ubtd “We would prefer a middle class white
family;” “We are willing to share our home withwéhite woman with children or a married white
couple with children.” Such ads were widespreaerafurricane Katrina as evidenced by five
similar HUD complaints filed in December 2005 by tlational Fair Housing Alliance.

On February 28, 2006 the House Financial Servicgsriittee’s Subcommittee on
Housing and Community Development held a hearintfair Housing Issues on the Gulf Coast
in the Aftermath of Hurricanes Katrina and Rit@ur Director of our Fair Housing Project, Joe
Rich, testified at that hearing and was specifijcaiked to comment on the internet advertising
issue. As noted in his testimony, Mr. Rich statedt that the type of discriminatory ads found
on post Katrina websites violate Section 804(dhefFair Housing Act, but that Section
230(c)(1) of the Communications Decency Act (CDAdluded a provision giving immunity to
providers of “interactive computer service” whicttiuded the following language: “No provider
or user of an interactive computer service shattéated as the publisher or speaker of any
information provided by another information contprdvider.” This broad immunity was being
routinely invoked to dismiss Fair Housing Act claitmased on discriminatory internet housing
advertising. Mr. Rich further testified that: ‘@burts were to accept this distinction between
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housing advertising in the print as opposed tchennternet, the result would be absurd —
discrimination that is illegal in print media woube& permitted on the internet. To make this
proposition more absurd, housing advertising oririternet is growing significantly while
declining in the print media.”

Accordingly, in order to equitably and effectivalgmbat discriminatory advertising, the
Lawyers’ Committee recommends that Congress adsjphle amendment to the CDA which
makes clear that nothing in the CDA limits the égailon of the Fair Housing Act or any similar
state law.

2. Existing Case Law

After our first work on internet advertising issuia 2005 and 2006, the Lawyers’
Committee then urged courts to find that the CDé\ bt immunize internet providers from
violations of the Fair Housing Act by filingmicus curiaébriefs in two major cases addressing
this issue. In a case filed by our Chicago atflj&€hicago Lawyers’ Committee for Civil Rights
Under Law v. Craigslist, Incwe filed amicus briefs in both the district coundeSeventh Circuit
Court of Appeals; and iRair Housing Council, et al. v. Roommates.cone filed an amicus
brief when the case was hea&m bandiy the Ninth Circuit Court of Appeals.

Unfortunately, neither Court accepted our claimsieéad holding that the CDA did
provide immunity to internet providers from Fair liting Act discriminatory advertising claims
as long as the internet sites did not cause theeiimatory notices to be posted and did nothing
else that would take it out of the these protestidiihus, these decisions uphold the illogical
result that discriminatory ads that are illegapiint media are protected by immunity provided
by the CDA if placed on internet sites as longhasihternet provider does nothing to cause or
contribute to the ads that are postekih short, the need for Congress to amend thedaw
eliminate this anomaly still remains.

C. Post-Acquisition Discrimination

Until 2004, there had been over 35 years of predetiat held that discrimination
occurring after a person acquires a home or rengpartment in cases violated Section 804(b) of
the Fair Housing Act. But in a 2004 Seventh CircaseHalprin v. Prairie Single Family
Homes of Dearborn Park Associati@@88 F.3d 327 (7th Cir. 2004), the interpretatbthis
provision was drastically narrowed to cover onlgadimination during the sale or rental of a
dwelling, but not anything that occurred thereafter

The practical effect of the decisionttalprin significantly undermined the effectiveness
of the Act by changing the decisive question frwhetherthere was housing discrimination to
whensuch housing discrimination occurred. Its impsas immediate and severe both in the
Seventh Circuit and in other jurisdictions whelalprin wasrecognized as persuasive authority.
It meant that claims of tenants and homeownersheave indisputably experienced racial,
sexual, or other forms of harassment or discrinonaby landlords, neighbors, or municipal
authorities may not have a remedy under the Fairsthg Act merely because the discrimination
occurred after they took occupancy of their dwellin

* SeeChicago Lawyers’ Committee for Civil Rights UndemLv. Craigslist519 F.3d 666 (7 Cir. 2008)
and FairHousing Council, et al. v. Roommates.c6@i F.3d 1157 (9Cir. 2008)(en banc).

® Because Roommates.com created the discriminatmstipns and choice of answers and designed its
website registration process around them, it ISSEDA immunity and the case was remanded to the
district court to determine if the ads at issudatexd the Fair Housing Act.
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After this decision, several other courts follovied reasoning of this case, including two
cases in which the Lawyers’ Committee participatetCoxv. City of Dallas® a Fifth Circuit
case in which the Lawyers’ Committee participatedraicus curiaethe court held that a city’s
alleged discriminatory refusal to enforce zoningdaand close an illegal dump near homes did
not give rise to a Section 3604(b) claim becausedtrred after acquisition of the homes.
Steele, et al. v. City of PoWentworth (S.D. GA) was a case brought under tlieHr@using Act
by the Lawyers’ Committee alleging that the citifefd to provide water and sewer services to
identifiably African American neighborhoods, whpeoviding those services to identifiably
white neighborhoods. In 2008, the district coustissed the case in a summary judgment
opinion which was based in part on a holding tleatien 804(b) of the Fair Housing Act did not
cover the alleged discrimination because it occlwell after the acquisition of homes in the
minority community. In other words, African American homeowners whd lived in their
neighborhood for decades could not sue a localrgavent under the Fair Housing Act to obtain
water and sewer services or facilities that weradeithheld on a discriminatory basis; but any
individual who wished to move into that same neaghibod — and likely had no knowledge of
the level of services or facilities that the logavernment actually provided — could bring such a
claim.

More recently, however, courts are starting toatefeis radical reinterpretation of the
Fair Housing Act. Most important is the caseBtiich v. Frischholzin which the Seventh
Circuit revisited this issuen banc Based on our long experience in litigating Fdusing Act
cases, the Lawyers' Committee put together a malif our affiliates in Chicago, Washington,
Boston, Philadelphia, San Francisco and Mississglpng with the National Fair Housing
Alliance, and submitted aamicus curiaébrief urging theen banacourt to reverse the panel
decision holding that post-acquisition discrimipativas not covered by the Fair Housing Act.
On November 13, the United States Court of AppfalSeventh Circuit, sittingn bandn the
caseheld in an 8-0 unanimous opinion that plaintiff¥éa claim under the Fair Housing Act for
discrimination by a condominium association thatuwoed after the plaintiffs had purchased their
condo and lived in the dwelling for several yerEhis holding in essence reversed the earlier
Seventh Circuit holding iralprin and held that homeowners have a claim under ttre Fai
Housing Act for discrimination that occurred aftiee plaintiffs had moved into the dwelling they
had purchased.

At about the same time as this decision, the N&ithuit reached the same conclusion in
Committee Concerning Community Improvement v.@iodesto583 F.3d 690 (9Cir. 2009),
a case in which our San Francisco affiliate paotited. There the court held that Section 804(b)
of the Fair Housing Act applied to post-acquisitdiscrimination claims involving timely
provision of public services, such as emergencypamtide services, to majority Latino
neighborhoods because limiting the Act to clainmught at the point of acquisition would
frustrate congressional purpose.

We are hopeful that these two decisions will retilne interpretation Section 804(b) with
respect to post-acquisition and post-rental disaation to what it had uniformly been since the
passage of the Actin 1968. However, we must giavit in light of how far some courts had
strayed prior to these two decisions.

© 430 F.3d 734, 745 (5th Cir. 2005), cert. deniet¥, 5.S. 1130 (2006)
7 2008 U.S. Dist LEXIS 20637 (S.D. Ga. 2008)
8 See 587 F3d 771 (7Cir. 2009)en bany



D. Exclusionary Zoning

One of the priorities of the fair housing prograhtte Lawyers’ Committee has been
fighting discriminatory zoning decisions of muniglies. This discrimination resulted in the
exclusion of affordable housing from white areashefjurisdiction with the consequent result of
(1) discriminating against minorities who dispropmmately seek affordable housing and (2)
perpetuating residential segregation. These &tigftect the stubborn and widespread racial
NIMBYism in our country which continues to cause #xclusion of minorities from areas of
high educational and employment opportunity by parating residential segregation. As the
National Commission on Fair Housing and Equal Oty noted in “The Future of Fair
Housing” at page 10:

When the Fair Housing Act became law in 1968, héylels of residential segregation had
already become entrenched. However, Act’s promssa tool for deterring discrimination and
dismantling segregation remains unfulfilled. Dgrthe forty years since the Act was passed,
these segregated housing patterns have been mauhtay a continuation of discriminatory
governmental decisions and private actions thaF#ieHousing Act has not stopped.

Exclusionary zoning has been a primary barrieninhousing recovery efforts in
Mississippi and New Orleans after Hurricane Katritramany instances, the opposition has been
racially or ethnically based and, as a result, myuecovery for low- and moderate-income
people has been severely hampered, and an affertiabking crisis continues unabated in these
states. The most egregious example of exclusiar@ing is a case that came out of our post
Hurricane Katrina work -Greater New Orleans Fair Housing Action Centertv.B&rnard
Parish (E.D. La). The extraordinary recalcitrance ofBBtrnard Parish, even in the face of
several federal court orders, demonstrates raddBYism at its worst.

Shortly after Hurricane Katrina, St. Bernard ParessB3% white Parish which abuts two
virtually all African-American neighborhoods of Neé®rleans, including the Lower Ninth Ward,
passed a series of restrictive land use ordinacaésjnating in a September 19, 2006 ordinance
that prohibited all but “blood relatives” from rémg homes from homeowners. Almost
immediately, on October 3, 2006, we brought thiseaan behalf of the Greater New Orleans Fair
Housing Center, the same organization we workel witen discriminatory internet ads
appeared in 2005. Shortly thereafter, on NoveriBef006, the Parish agreed to the preliminary
relief sought — an injunction against any impleragioh of the discriminatory ordinance.
Ultimately, St. Bernard Parish formally repealed tiidinance on December 2006 and entered
into a consent decree in 2008.

But the discriminatory actions of St. Bernard Radg&l not end with this consent decree.
In September 2008, after a real estate developomeporation had initiated the process of
developing four affordable multi-family housing @éepments, the Parish passed another
ordinance which placed a twelve month moratoriunthenconstruction of all multi-family
housing with more than 5 units. A motion to enéotice consent decree was filed and resulted in
a detailed 26 page order on March 25, 2009 finttia¢)the Parish's intent in "enacting and
continuing the moratorium is and was racially disimatory.” Despite this, the Parish
continued to place barriers in the way of the depet by failing to issue necessary permits,
leading to two contempt orders in August and Sepeerof 2009° Even then, the Parish’s
recalcitrance continued. The Parish set a spelgation for November 14, 2009, putting to the

641 F. Supp. 2d 563 (E.D. La. 2009)
19 See 648 F. Supp. 2d 805 (E.D. La. 2009) and 2069 Dist. 88539 (E.D. La. 2009)
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voters a referendum to permanently ban the corgiruof multi-family housing complexes of
more than six units in the parish. At that polfit/D stepped in and threatened to cut off federal
funds. Only then did the Parish cancel the elactiod since then has refrained from further
discriminatory zoning.

This last action is very important. HUD’s enfameent of Section 808 of the Fair
Housing Act can be an especially effective toaffectively fighting discriminatory
exclusionary zoning. Courts have long recognibed this “affirmatively furthering” duty
requires HUD to “do more than simply not discrimimiself; it reflects the desire to have
HUD use its grant programs to assist in endingrifisnation and segregation, to the point
where the supply of genuinely open housing incre&Se  Yet, as noted ifihe Future of Fair
Housing(p. 37): “Despite these strong requirements, thgn@ny [at Commission hearings]
unanimously reported that the process was notifuriog as intended. HUD has not been
successful in bringing the affirmatively furtheriogligation life.”

However, since this report there appears to bédlgenings of an important change at
HUD with respect to enforcement of Section 808¢ @htion in St. Bernard demonstrates this.
Especially important is an August 2009 consenteteentered ibJnited States ex rel. Anti
Discrimination Center of Metro New York v. CountyMestchestaen August 2009.
Noteworthy are provisions in the settlement by \tttee County commits to spend $51.6 million
to develop 750 units of affordable housing overrtbgt seven years in County neighborhoods
with small minority populations to promote inclusixesidential patterns. Importantly, the
County is required to take all appropriate actionluding legal action if necessary, to address
inaction or actions by County municipalities thatder this.

HUD’s renewed commitment to enforcement of Sec808 of the Fair Housing Act is
demonstrated by a press release issued just teragayon March 1, 2010, in which Assistant
Secretary for Fair Housing and Equal Opportuniayest:

Our nation's commitment to equality can be founthamy places in our society — in our history
books, in our polling places and our places of @ymlent. Among the most important places it can
be found are our homes and neighborhoods, the t#ttehich fundamentally shape our futures by
determining where our children go to school andtjdias are nearby. Diverse, inclusive
communities offer the most educational, economit employment opportunities to their residents.
They cultivate the kind of social networks our coamities and our country need to compete in
today's increasingly diverse and competitive glazainomy. Indeed, studies have proved that
students of all races and backgrounds are bettpaped for the work force and engage in more
complex and creative thinking when the learn te liva diverse environment.

Despite these documented benefits, we know thé&lhasegregated neighborhoods of concentrated
poverty resulted not in spite of government — lputiany cases because of it. And not just at the
federal level. That is why in order to receive fedéunds local jurisdictions must analyze and take
action to address residential segregation andidiggtion. It is this obligation that the court foai
Westchester County failed to fulfill in a recensedrought by a civil rights organization. To emsur
the county did not lose access to millions of fatidollars, the U.S. Department of Housing and
Urban Development brought the parties togetheed&ah an agreement in which Westchester would
provide 750 affordable, accessible homes over &xé seven years in neighborhoods with in which

1See NAACP v Secretary of Housing and Urban Dewedop817 F.2d 149, 155 {1Cir. 1987)(Breyer,
J.); see als®tero v. New York City Housing Auth84 F.2d 1122, 1134 12Cir. 1973)(“Action must be
taken to fulfill, as much as possible, the goabpén, integrated racial housing patterns and tease the
presence of desegregation, in ghettos, of ractalgy whose lack of opportunities the Act was dextigio
combat.”);Shannon v. HUD577 F.2d 854 (3rd Cir. 1978).
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Westchester would provide 750 affordable, accessibmes over the next seven years in
neighborhoods with little racial diversity possible

HUD is presently considering a much needed reguiatpelling out for recipients of federal
housing assistance the affirmatively furtheringetuthat are required by the affirmatively
furthering fair housing requirement. We strongtgeuthat the regulation be published for
comment as soon as possible, and that HUD'’s nevhasigmon Section 808 enforcement
continue and expand.

In addition,The Future of Fair Housingeport noted that most courts have found no
“direct” cause of action against HUD or HUD grarstemder Section 3608, and that based on
recent decisions on the use of 81983 to enforeer&dtatutes, some courts are becoming
reluctant to entertain a claim based on 83608 agatate or local government entities.
Moreover, the Fair Housing Act contains no admiaiste procedure for HUD to accept a
complaint based on Section 3608, leaving somem&ctf government discrimination without a
remedy. Because the Act does not include a viglaifdSection 3608 as one of the provisions
that the Department of Justice has authority toreef the federal government has no ability to
enforce Section 3608 in court. Thus, one of tleasdpresented in the Commission report is “an
amendment to the Fair Housing Act — defining arifisinatory housing practice to include a
violation of the affirmatively further provision §tion 3608] — that would provide several direct
remedies including an administrative complainte&press private right of action in federal and
state court and an authorization for action bylut®. Department of Justice if the violation
amounted to a pattern and practice of discrimimatioa matter of general public importance.”
(p. 61). This would greatly strengthen enforcentdrihis important provision in the Act.

E. Source of Income Discrimination

Since its inception, the federal Section 8 vougltegram has been a crucial tool in
promoting opportunity for racial and economic hogsilesegregation. The Section 8 program
provides a rare and much needed opportunity foritmeme and minority families to move into
lower-poverty and less-segregated neighborhootie Section 8 program gives the voucher
holder an expanded choice of where to live inclgdirarket rate private housing in suburban
communities. Indeed, housing choice is the paradiip feature of the Section 8 program.

While providing choice is a core component of tieetn 8 program, research supports
the conclusion that landlords’ refusal to acceptaksubsidies in more affluent, predominantly
white, suburban communities is a significant baidesuch choice and consequently economic
and racial integration. However, source of incafiserimination is not a protected class under
the Fair Housing Act. As noted earlief,he Future of Fair Housingeportincluded this as one
of the issues that should be considered, statipg@®: “Discrimination based on source of
income can have a profound effect on the housingeb that are available to home seekers
including an effect of perpetuating neighborhodds aire racially and economically impacted.
For that reason, a systematic examination of tleel fier an amendment to the Fair Housing Act
to prohibit discrimination based on source of inedsneeded.”

Several states and local governments have protiibitarce of income discrimination.
Because of the importance of this issue, the Lasiy@ommittee has participated in three cases
(Connecticut, Maryland and Minnesota) involving lslews as aamicus curiae In each case,
the primary issue was whether the prohibition amre® of income discrimination required
landlords to participate in the Section 8 progrdmthe two cases thus far decide@emmission
on Human Rights & Opportunities v. Sullivan Ass@85 Conn. 208 (S. Ct. Conn, 2008) and
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Montgomery County v. Glenmont Hills Assd@2 MD 250 (Ct of Appeals, 2008) — the courts
agreed with our argument that there was such aresgent.

F. Disparate Impact Claims

In addition toSt. Bernard Parishthe Lawyers’ Committee has two other exclusionary
zoning cases pending in the District Court for Baestern District of New York ACORN (The
New York Association of Community OrganizationsReform Now, et al. v. County of Nassau
and Village of Garden CitandFair Housing in Huntington Committee v. Town of Hogton
Both cases allege intentional discrimination iniagrdecisions which have placed barriers to the
development of affordable housing which would preendesegregated housing patterns in these
jurisdictions. In addition, both cases have clathat these actions also violate the Fair Housing
Act pursuant to a disparate impact analysis. thése claims that are the focus of these cases.

Ever since the early years of litigation under Faé Housing Act, courts have been
called upon to determine whether its prohibitioreslanited to practices prompted by
discriminatory intent or do they also cover thds& produce a discriminatory impact. Although
often challenged, four decades of such litigatias produced a strong consensus that the Act
does include an impact standard. Every one ofléaeen circuits to have considered the issue
has held that the Fair Housing Act prohibits ndiyantentional housing discrimination, but also
housing actions having a disparate impact. HowekierSupreme Court has never directly ruled
on the iselszue of whether the Act includes an imptaridard. Two decisions have openly avoided
the issue:

In recent years, there have been Supreme Couiibapidealing with impact claims
under other civil rights statutes indicating thatle statute’s coverage of such claims must be
determined on the basis of that statute’s partidebet and purposes. Thus, while the
overwhelming consensus among lower courts thatHraiising Act violations may be proved
through an impact standard, defendants contimuébrously contest this issue.

This is especially apparent in fair lending casesight under the Fair Housing Act and
the Equal Credit Opportunity Act. Between 2001 2669, the federal government’s vigorous
fair lending program of the1990s under both thelBend Clinton Administrations dissipated
and fair lending enforcement was left to privateups. Stuart Rossman, Litigation Director of
the National Consumer Law Center, testified in 8eytiter 2008 before the National Fair Housing
Commission that starting in September 2007 twemige fair lending cases had been brought
attacking the discretionary pricing policies of kenincluding the practice of providing yield
spread premiums to brokers thereby incentivizirgdiscriminatory marketing
and pricing of expensive subprime loans to minesitDisparate impact claims are central in all
of these cases. In all of these cases, finanuilalstry defendants are uniformly seeking dismissal
on grounds that Fair Housing Act and Equal Creg@ip@tunity violations cannot be proved a
disparate impact analysis. Thus far in every tlagehas decided such motions to dismiss, the
courts have rejected these arguments. Neverth@lesmsains one of the most important fair
housing issues presently on the horizon.

12 5ee City of Cuyahoga Falls v. Buckeye CommunityeHrapindation 538 U.S. 188, 199-200 (2003);
Town of Huntington, N.Y. v. Huntington Branch, NARAZ88 U.S. 15, 18 (1988).

13 See Smith v. City of JackspB44 U.S. 228, 233-40 (2005) (ADEAee alscRicci v. DeStefandl29
S.Ct. 2658, 2672-73 (2009) (Title VII).
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We have been encouraged by the major turnaroufadrifending enforcement at the
Department of Justice. In a speech before thed@airPUSH Coalition on January 14, 2010,
Assistant Attorney General Thomas Perez statedfdiatending is a top priority for the Civil
Rights Division” and announced he had hired a sppeciunsel for fair lending and established a
dedicated fair lending unit in the Division’s HongiSection. As of the date of the speech, the
unit already had 38 pending fair lending investimyad.

Just last week, the Division announced the filind aettlement of a major fair lending
againstwo subsidiaries of the American International Grdnc. In the settlement, defendants
agreed to pay a minimum of $6.1 million to AfricAmerican customers who were charged
higher broker fees than similarly-situated, nongdisic white customers. The complaint alleges
thathigher total broker fees were charged to blackdweers as the result defendants’ folicy
and practice of allowing unsupervised and subjedtiigcretion by brokers in the setting of direct
fees.” Importantly, it appears that the Departnatieiged that defendants’policies and practices
violated the Fair Housing Act not only becauseinféntional and willful [actions that] were
implemented with reckless disregard for the rigtitblack borrowers,” but they also violated the
Act under a disparate impact analysis. Specificétig Department’sress release announcing
the settlement states that the defendants’ disci@ty pricing practice “had a disparate impact on
African American borrowers, who were charged hidtreker fees than white, non-Hispanic
borrowers on thousands of such loans from July 2008 May 2006, a period of time before the
federal government obtained an ownership intere8imerican International Group Inc.” The
statement goes on to note that thesetices are “not justified by business necessitggitimate
business interests,” and which “cannot be fullylaixmd by factors unrelated to race.”

A vigorous defense of the disparate impact standgithe Department would be of
tremendous importance to fair housing advocatesiould reinvigorate the 1994 Interagency
Policy Statement on Fair Mortgage Lending Practibas states that violations of fair lending
laws could be proven by application of a dispanaiigact analysis. This policy was ignored by
the Department during the Bush administration wihe2001 the Division explicitly stated that it
would not litigate fair housing cases involvingipi@s or practices that relied on a disparate
impact analysis to prove a violation of the Fainiding Act. Disparate impact claims in fair
lending cases are now under attack by financialstrg defendants and thus it is particularly
important for the Department to play a strong ioldefending this standard.

Lastly, regulatory action by HUD concerning thisue is sorely needed. As noted
above, despite the overwhelming consensus amoregy loourts that the Act includes an impact
standard, defendants, especially financial ingtitutlefendants, are engaged in a vigorous and
concerted effort to contest this issue. Lack oflH@uidance in a regulation has contributed to
the continued uncertainty concerning such claifffse Supreme Court has often relied on
interpretive regulations of the agency charged witforcing particular civil rights statutes in
deciding whether those statutes include an impgaotiard:* Courts have consistently held that
HUD regulations are entitled to substantial defeecin determining the meaning of the Act.
Thus, a HUD regulation providing support for themimous views of all courts of appeals would
significantly strengthen defense of the impact dad.

14 See, e.gSmith v. City of JackspB44 U.S. at 239-4Gq. at 243-47 (Scalia, J., concurring®riggs 401
U.S. at 433-34.
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[l. CONCLUSION

The Lawyers’ Committee applauds the Subcommittaetfions to take a close look at the
Fair Housing Act. It is increasingly clear thair faousing is the linchpin to “protecting the
American dream,” not only by providing non-discnmatory housing opportunities and requiring
affirmative steps to further fair housing that vliteak the continued grip of residential
segregation, but also by providing equal opporyuigitminorities in so many crucial facets of
life, especially education, access to employmepbdpnities and adequate health care. Strong
fair housing and fair lending laws with vigorouf@aement of such laws are central to this
endeavor. We look forward to the further heariaddressing these issues and determining what
actions are most important and will be most suduéss
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