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Examining Elena Kagan’s Political Philosophy
Her Record Suggests a Liberal Political Lawyer with Activist Judicial Sympathies

During the Bush Administration, many Democrats argued that a judicial nominee’s personal political
ideology should play a prominent role in the Senate’s determination of whether or not the nominee
should be confirmed.® While the proposition that a nominee should be disqualified based simply on
their private, personal views is contestable, in the case of Ms. Kagan, her political background and
policy views may be relevant, for two key reasons.

First, she has no judicial experience and virtually no litigation experience on which the Senate can judge
her suitability for the bench. Rather, a significant part of her public career has been spent as a political
and legal advisor to presidents. The Senate, by necessity, must assess the record that a particular
nominee brings to the table, and her career as a political advisor and policy advocate are a large part of
her record. Second, while private political views per se may not be relevant, the way in which they are
expressed and implemented can provide insight into a nominee’s ability to be impartial as a judge. They
may also indicate, in some cases, the nominee’s understanding of the proper role of the Supreme Court
in the American system.

The review of Ms. Kagan’s record to date suggests a consistently left-liberal world view and a comfort
with the judiciary imposing those values.

From her formative years, Ms. Kagan has embraced strongly liberal views. She has been quoted as
saying, “Where | grew up -- on Manhattan’s Upper West Side -- nobody ever admitted to voting for
Republicans.”? She said that in her youth in Manhattan, the politicians were “real Democrats -- not the
closet Republicans that one sees so often these days but men and women committed to liberal principles
and motivated by the ideal of an affirmative and compassionate government.”>

As she continued her education at elite institutions such as Princeton and Oxford, Ms. Kagan’s views
remained consistent with those motivations. In 1980, writing for her college newspaper, she rued the
election of Ronald Reagan and Republican Senators, calling them “Moral Majority-backed ... avengers
of ‘innocent life’ and the B-1 bomber.” She hoped that “the next few years will be marked by American
disillusionment with conservative programs and solutions, and that a new, revitalized, perhaps more
leftist left will once again come to the fore.”

Ms. Kagan capped of her college and graduate degrees with major papers lamenting the limited
success of left-wing movements in America. At Princeton, she wrote a thesis on the decline of the
socialist movement in America.> She called the story of socialism’s decline “sad but also chastening ...
for those who, more than a half a century after socialism’s decline, still wish to change America.”®
Liberal academics have judged the piece “a judicious account of [American socialism’s] self-destruction
— with the hope that the left might learn from past mistakes.”” A conservative historian agreed, saying
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that the thesis “does reveal an individual who, like the socialists and unionists she was writing about,
also wanted to ‘change America.””® In the paper’s acknowledgments, Ms. Kagan thanked a relative,
whose ‘involvement in radical causes,” she wrote, ‘led me to explore the history of American radicalism
in the hope of clarifying my own political ideas.””*

In her graduate thesis at Oxford,'® Ms. Kagan wrote sympathetically of the activist Warren Court that, in
her words, “Time and time again ... asserted its right to do no less than lead the nation.”** She also
expressed regret that the Court’s opinions were not structured strongly enough to entrench the changes
the Court tried to impose on America.

Ms. Kagan dedicated much of her career to working for liberal Democrats in partisan staff
positions. She worked as a staff member for the Michael Dukakis presidential campaign in 1988, as
Special Counsel to Senate Judiciary Committee Democrats, and as a domestic policy aide to President
Clinton. According to her, “most of the time I spent in the White House, | did not serve as an attorney; |
was instead a policy adviser.”*?

It is no surprise, then, that leading Democrats have stated that they know her beliefs to fall on the left
hand side of the spectrum. Vice President Biden’s chief of staff, Ron Klain, stated, “Elena is clearly a
legal progressive ... | think Elena is someone who comes from the progressive side of the spectrum.”**
Former White House Counsel Greg Craig, when pushed for information on Ms. Kagan’s legal views,
said simply, “She is largely a progressive in the mold of Obama himself.”**

In addition to embracing a liberal agenda, Ms. Kagan has associated herself with prominent
judicial activists who believe that judges have the power to impose their own views on the law.
After law school, she clerked first for progressive activist, and former liberal Congressman, Abner
Mikva on the D.C. Circuit and then for prominent liberal Justice Thurgood Marshall on the U.S.
Supreme Court. Indeed, as a clerk for Justice Marshall, Ms. Kagan often based recommendations upon
her personal view of the advisability of the public policy result from a ruling, rather than on a
straightforward analysis of the law.'®> Confirming that she shares their expansive view of a judge’s
power in society, Ms. Kagan has gone so far as citing Israeli chief justice Aharon Barak as her “judicial
hero,” adding that “He is the judge or Justice in my lifetime whom, | think, best represents and has best
advanced the values of democracy and human rights, of the rule of law and of justice.”*® Barak is
widely regarded as one of the most activist judges in the world.*

In short, Ms. Kagan has spent much of her career working in politics and advocating liberal causes.
What we know about her views suggests that she believes courts should play a leading role in pushing a
liberal agenda. While there is nothing inappropriate or disqualifying about expressing liberal views, no
one should be confirmed to the Supreme Court who would misuse the power granted to them to advance
their own policy preferences. As a prerequisite to confirmation, Ms. Kagan must demonstrate that she
will be bound by the law as written and apply it even-handedly to all who come before her, and will not
try to “lead the nation”—as she approvingly said of the activist Warren Court—in a direction the law
does not support.
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