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FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES
ACT OF 1949

[As Amended Through P.L. 106–580, Dec. 29, 2000]

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the ‘‘Federal Prop-

erty and Administrative Services Act of 1949’’.
(b) TABLE OF CONTENTS.—The table of contents for this Act is

as follows:
Sec. 1. Short title; table of contents.
Sec. 2. Declaration of policy.
Sec. 3. Definitions.

TITLE I—ORGANIZATION
Sec. 101. General Services Administration.
Sec. 102. Transfer of affairs of Bureau of Federal Supply.
Sec. 103. Transfer of affairs of the Federal Works Agency.
Sec. 106. Redistribution of functions.
Sec. 107. Transfer of funds.
Sec. 109. General supply fund.
Sec. 110. Information Technology Fund.
Sec. 112. Federal information centers.

TITLE II—PROPERTY MANAGEMENT
Sec. 201. Procurements, warehousing, and related activities.
Sec. 202. Property utilization.
Sec. 203. Disposal of surplus property.
Sec. 204. Proceeds from transfer or disposition of property.
Sec. 205. Policies, regulations, and delegations.
Sec. 206. Surveys, standardization, and cataloging.
Sec. 207. Applicability of antitrust laws.
Sec. 208. Employment of personnel.
Sec. 209. Civil remedies and penalties.
Sec. 210. Operation of buildings and related activities.
Sec. 211. Motor vehicle identification and operation.
Sec. 212. Reports to Congress.

TITLE III—PROCUREMENT PROCEDURE
Sec. 301. Declaration of purpose.
Sec. 302. Application and procurement methods.
Sec. 302A. Simplified acquisition threshold.
Sec. 302B. Implementation of simplified acquisition procedures.
Sec. 302C. Implementation of FACNET capability.
Sec. 303. Competition requirements.
Sec. 303A. Planning and solicitation requirements.
Sec. 303B. Evaluation and award.
Sec. 303C. Encouragement of new competition.
Sec. 303D. Validation of proprietary data restrictions.
Sec. 303F. Economic order quantities.
Sec. 303G. Prohibition of contractors limiting subcontractor sales directly to the

United States.
Sec. 303H. Task and delivery order contracts: general authority.
Sec. 303I. Task order contracts: advisory and assistance services.
Sec. 303J. Task and delivery order contracts: orders.
Sec. 303K. Task and delivery order contracts: definitions.
Sec. 303L. Severable services contracts for periods crossing fiscal years.
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Sec. 303M. Design-build selection procedures.
Sec. 304. Contract requirements.
Sec. 304A. Cost or pricing data: truth in negotiations.
Sec. 304B. Multiyear contracts.
Sec. 304C. Examination of records of contractor.
Sec. 305. Contract financing.
Sec. 306. Allowable costs.
Sec. 307. Administrative determinations and delegations.
Sec. 309. Definitions.
Sec. 310. Statutes not applicable.
Sec. 311. Assignment and delegation of procurement functions and responsibilities.
Sec. 312. Determinations and decisions.
Sec. 313. Performance based management: acquisition programs.
Sec. 314. Relationship of commercial item provisions to other provisions of law.
Sec. 314A. Definitions relating to procurement of commercial items.
Sec. 314B. Preference for acquisition of commercial items.
Sec. 315. Contractor employees: protection from reprisal for disclosure of certain in-

formation.
Sec. 316. Merit-based award of grants for research and development.

TITLE IV—FOREIGN EXCESS PROPERTY
Sec. 401. Disposal of foreign excess property.
Sec. 402. Methods and terms of disposal.
Sec. 403. Proceeds; foreign currencies.
Sec. 404. Miscellaneous provisions.

TITLE VI—GENERAL PROVISIONS
Sec. 601. Applicability of existing procedures.
Sec. 602. Repeal and saving provisions.
Sec. 603. Authorizations for appropriations and transfer authority.
Sec. 604. Separability.
Sec. 605. Effective date.
Sec. 606. Sex discrimination.

TITLE VIII—URBAN LAND UTILIZATION
Sec. 801. Short title.
Sec. 802. Declaration of purpose and policy.
Sec. 803. Disposal of urban lands.
Sec. 804. Acquisition or change of use of real property.
Sec. 805. Waiver during national emergency.
Sec. 806. Definitions.

TITLE IX—SELECTION OF ARCHITECTS AND ENGINEERS
Sec. 901. Definitions.
Sec. 902. Policy.
Sec. 903. Requests for data on architectural and engineering services.
Sec. 904. Negotiation of contracts for architectural and engineering services.
Sec. 905. Short title.

SEC. 2. ø40 U.S.C. 471¿ DECLARATION OF POLICY.
It is the intent of the Congress in enacting this legislation to

provide for the Government an economical and efficient system for
(a) the procurement and supply of personal property and nonper-
sonal services, including related functions such as contracting, in-
spection, storage, issue, specifications, property identification and
classification, transportation and traffic management, establish-
ment of pools or systems for transportation of Government per-
sonnel and property by motor vehicle within specific areas, man-
agement of public utility services, repairing and converting, estab-
lishment of inventory levels, establishment of forms and proce-
dures, and representation before Federal and State regulatory bod-
ies; (b) the utilization of available property; (c) the disposal of sur-
plus property; and (d) records management.
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5 Sec. 3FED. PROP. & ADMIN. SERVICES ACT OF 1949

SEC. 3. ø40 U.S.C. 472¿ DEFINITIONS.
As used in titles I through VI of this Act—
(a) The term ‘‘executive agency’’ means any executive depart-

ment or independent establishment in the executive branch of the
Government, including any wholly owned Government corporation.

(b) The term ‘‘Federal agency’’ means any executive agency or
any establishment in the legislative or judicial branch of the Gov-
ernment (except the Senate, the House of Representatives, and the
Architect of the Capitol and any activities under his direction).

(c) The term ‘‘Administrator’’ means the Administrator of Gen-
eral Services provided for in title I hereof.

(d) The term ‘‘property’’ means any interest in property except
(1) the public domain; lands reserved or dedicated for national for-
est or national park purposes; minerals in lands or portions of
lands withdrawn or reserved from the public domain which the
Secretary of the Interior determines are suitable for disposition
under the public land mining and mineral leasing laws; and lands
withdrawn or reserved from the public domain except lands or por-
tions of lands so withdrawn or reserved which the Secretary of the
Interior, with the concurrence of the Administrator, determines are
not suitable for return to the public domain for disposition under
the general public-land laws because such lands are substantially
changed in character by improvements or otherwise; (2) naval ves-
sels of the following categories: Battleships, cruisers, aircraft car-
riers, destroyers, and submarines; and (3) records of the Federal
Government.

(e) The term ‘‘excess property’’ means any property under the
control of any Federal agency which is not required for its needs
and the discharge of its responsibilities, as determined by the head
thereof.

(f) The term ‘‘foreign excess property’’ means any excess prop-
erty located outside the States of the Union, the District of Colum-
bia, Puerto Rico, American Samoa, Guam, the Trust Territory of
the Pacific Islands, and the Virgin Islands.

(g) The term ‘‘surplus property’’ means any excess property not
required for the needs and the discharge of the responsibilities of
all Federal agencies, as determined by the Administrator.

(h) The term ‘‘care and handling’’ includes completing, repair-
ing, converting, rehabilitating, operating, preserving, protecting, in-
suring, packing, storing, handling, conserving, and transporting ex-
cess and surplus property, and, in the case of property which is
dangerous to public health or safety, destroying or rendering innoc-
uous such property.

(i) The term ‘‘person’’ includes any corporation, partnership,
firm, association, trust, estate, or other entity.

(j) The term ‘‘nonpersonal services’’ means such contractual
services, other than personal and professional services, as the Ad-
ministrator shall designate.

(k) The term ‘‘contractor inventory’’ means (1) any property ac-
quired by and in the possession of a contractor or subcontractor
under a contract pursuant to the terms of which title is vested in
the Government, and in excess of the amounts needed to complete
full performance under the entire contract; and (2) any property
which the Government is obligated or has the option to take over
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under any type of contract as a result either or any changes in the
specifications or plans thereunder or of the termination of such
contract (or subcontract thereunder), prior to completion of the
work, for the convenience or at the option of the Government.

(l) The term ‘‘motor vehicle’’ means any vehicle, self propelled
or drawn by mechanical power, designed and operated principally
for highway transportation of property or passengers, exclusive of
any vehicle designed or used for military field training, combat, or
tactical purposes, or used principally within the confines of a regu-
larly established military post, camp, or depot, and any vehicle reg-
ularly used by an agency in the performance of investigative, law
enforcement, or intelligence duties if the head of such agency deter-
mines that exclusive control of such vehicle is essential to the effec-
tive performance of such duties.

TITLE I—ORGANIZATION

SEC. 101. ø40 U.S.C. 751¿ GENERAL SERVICES ADMINISTRATION.
(a) There is hereby established an agency in the executive

branch of the Government which shall be known as the General
Services Administration.

(b) There shall be at the head of the General Services Adminis-
tration an Administrator of General Services who shall be ap-
pointed by the President by and with the advice and consent of the
Senate, and perform his functions subject to the direction and con-
trol of the President.

(c) There shall be in the General Services Administration a
Deputy Administrator of General Services who shall be appointed
by the Administrator of General Services. The Deputy Adminis-
trator shall perform such functions as the Administrator shall des-
ignate and shall be Acting Administrator of General Services dur-
ing the absence or disability of the Administrator and, unless the
President shall designate another officer of the Government, in the
event of a vacancy in the office of Administrator.

(d) Pending the first appointment of the Administrator under
the provisions of this section, his functions shall be performed tem-
porarily by such officer of the Government in office upon or imme-
diately prior to the taking of effect of the provisions of this Act as
the President shall designate, and such officer while so serving
shall receive the salary fixed for the Administrator.

(e) Pending the effective date of other provisions of law fixing
the rates of compensation of the Administrator, the Deputy Admin-
istrator and of the heads and assistant heads of the principal orga-
nizational units of the General Services Administration, and taking
into consideration provisions of law governing the compensation of
officers having comparable responsibilities and duties, the Presi-
dent shall fix for each of them a rate of compensation which he
shall deem to be commensurate with the responsibilities and duties
of the respective offices involved.

(f) The Administrator shall have authority to prescribe regula-
tions to carry out this Act.
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7 Sec. 103FED. PROP. & ADMIN. SERVICES ACT OF 1949

SEC. 102. ø40 U.S.C. 752¿ TRANSFER OF AFFAIRS OF BUREAU OF FED-
ERAL SUPPLY.

(a) The functions of (1) the Bureau of Federal Supply in the
Department of the Treasury, (2) the Director of the Bureau of Fed-
eral Supply, (3) the personnel of such Bureau, and (4) the Secretary
of the Treasury relating to the Bureau of Federal Supply, are here-
by transferred to the Administrator. The records, property, per-
sonnel, obligations, and commitments of the Bureau of Federal
Supply, together with such additional records, property, and per-
sonnel of the Department of the Treasury as the Director of the Of-
fice of Management and Budget shall determine to relate primarily
to functions transferred by this section or vested in the Adminis-
trator by titles II, III, and IV, of this Act, are hereby transferred
to the General Services Administration. The Bureau of Federal
Supply and the office of Director of the Bureau of Federal Supply
are hereby abolished.

(b) The functions of the Director of Contract Settlement and of
the Office of Contract Settlement, transferred to the Secretary of
the Treasury by Reorganization Plan Numbered 1 of 1947, are
transferred to the Administrator and shall be performed by him or,
subject to his direction and control, by such officers and agencies
of the General Services Administration as he may designate. The
Contract Settlement Act Advisory Board created by section 5 of the
Contract Settlement Act of 1944 (58 Stat. 649) and the Appeal
Board established under section 13(d) of that Act are transferred
from the Department of the Treasury to the General Services Ad-
ministration, but the functions of these Boards shall be performed
by them, respectively, under conditions and limitations prescribed
by law. There shall also be transferred to the General Services Ad-
ministration such records, property, personnel, obligations, commit-
ments, and unexpended balances (available or to be made avail-
able) of appropriations, allocations, and other funds of the Treasury
Department as the Director of the Office of Management and Budg-
et shall determine to relate primarily to the functions transferred
by the provisions of this subsection.

(c) Any other provision of this section notwithstanding, there
may be retained in the Department of the Treasury any function
referred to in subsection (a) of this section which the Director of
the Office of management and Budget shall, within ten days after
the effective date of this Act, determine to be essential to the or-
derly administration of the affairs of the agencies of such Depart-
ment, other than the Bureau of Federal Supply, together with such
records, property, personnel, obligations, commitments, and unex-
pended balances of appropriations, allocations, and other funds,
available or to be made available, of said Department, as said Di-
rector shall determine.
SEC. 103. ø40 U.S.C. 753¿ TRANSFER OF AFFAIRS OF THE FEDERAL

WORKS AGENCY.
(a) All functions of the Federal Works Agency and of all agen-

cies thereof, together with all functions of the Federal Works Ad-
ministrator, of the Commissioner of Public Buildings, and of the
Commissioner of Public Roads, are hereby transferred to the Ad-
ministrator of General Services. There are hereby transferred to
the General Services Administration the Public Roads Administra-
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8Sec. 104 FED. PROP. & ADMIN. SERVICES ACT OF 1949

tion, which shall hereafter be known as the Bureau of Public
Roads, and all records, property, personnel, obligations, and com-
mitments of the Federal Works Agency, including those of all agen-
cies of the Federal Works Agency.

(b) There are hereby abolished the Federal Works Agency, the
Public Buildings Administration, the office of Federal Works Ad-
ministrator, the office of Commissioner of Public Buildings, and the
office of Assistant Federal Works Administrator.

RECORDS MANAGEMENT: TRANSFER OF THE NATIONAL ARCHIVES

SEC. 104. [Repealed.]

TRANSFER FOR LIQUIDATION OF THE AFFAIRS OF THE WAR ASSETS
ADMINISTRATION

SEC. 105. [Repealed.]
SEC. 106. ø40 U.S.C. 754¿ REDISTRIBUTION OF FUNCTIONS.

The administrator is hereby authorized, in his discretion, in
order to provide for the effective accomplishment of the functions
transferred to or vested in him by this Act, and from time to time,
to regroup, transfer, and distribute any such functions within the
General Services Administration. The Administrator is hereby au-
thorized to transfer the funds necessary to accomplish said func-
tions and report such transfers of funds to the Director of the Of-
fice of Management & Budget.
SEC. 107. ø40 U.S.C. 755¿ TRANSFER OF FUNDS.

(a) All unexpended balances of appropriations, allocations, or
other funds available or to be made available, for the use of the Bu-
reau of Federal Supply, the War Assets Administration, the Fed-
eral Works Agency, and the National Archives Establishment, and
so much of the other unexpended balances of appropriations, alloca-
tions, or other funds of the Department of the Treasury, available
or to be made available, as the Director of the Office of Manage-
ment & Budget shall determine to relate primarily to functions
transferred to or vested in the Administrator by the provisions of
this Act, shall be transferred to the General Services Administra-
tion for use in connection with the functions to which such balances
relate, respectively.

(b) When other functions are transferred to the General Serv-
ices Administration from any Federal agency, under section 201(a)
(2) or (3), or otherwise under this Act, there shall be transferred
such records, property, personnel, appropriations, allocations, and
other funds of such agency to the General Services Administration
as the Director of the Office of Management & Budget shall deter-
mine to relate primarily to the functions so transferred.

STATUS OF TRANSFERRED EMPLOYEES

SEC. 108. [Repealed.]
SEC. 109. ø40 U.S.C. 756¿ GENERAL SUPPLY FUND.

(a) There is hereby authorized to be set aside in the Treasury
a special fund which shall be known as the General Supply Fund.
Such fund shall be composed of the assets of the general supply
fund (including any surplus therein) created by section 3 of the Act
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9 Sec. 109FED. PROP. & ADMIN. SERVICES ACT OF 1949

of February 27, 1929 (45 Stat. 1342; 41 U.S.C. 7c), and transferred
to the Administrator by section 102 of this Act, such sums as may
be appropriated thereto, and the value, as determined by the Ad-
ministrator, of inventories of personal property from time to time
transferred to the Administrator by other executive agencies under
authority of section 201(a)(2) to the extent that payment is not
made or credit allowed therefore, and the fund shall assume all of
the liabilities, obligations, and commitments of the general supply
fund created by such Act of February 27, 1929. The General Supply
Fund shall be available for use by or under the direction and con-
trol of the Administrator (1) for procuring personal property (in-
cluding the purchase from or through the Public Printer, for ware-
house issue, of standard forms, blankbook work, standard specifica-
tions, and other printed material in common use by Federal agen-
cies not available through the Superintendent of Documents) and
nonpersonal services for the use of Federal agencies in the proper
discharge of their responsibilities, (B)(2) for paying the purchase
price, transportation of personal property and services, and the cost
of personal services employed directly in the repair, rehabilitation,
and conversion of personal property, and (3) for paying other direct
costs of, and indirect costs that are reasonably related to, con-
tracting, procurement, inspection, storage, management, distribu-
tion, and accountability of property and nonpersonal services pro-
vided by the General Services Administration or by special order
through such Administration.

(b) Payment by requisitioning agencies shall be at prices fixed
by the Administrator. Such prices shall be fixed at levels so as to
recover so far as practicable the applicable purchase price, the
transportation cost, inventory losses, the cost of personal services
employed directly in the repair, rehabilitation, and conversion of
personal property, and the cost of amortization and repair of equip-
ment utilized for lease or rent to executive agencies. Such prices
shall also include an additional charge to recover properly allocable
costs payable by the General Supply Fund under subsection (a)(3)
with respect to the supplies or services concerned. Requestioning
agencies shall pay by advance of funds in all cases where it is de-
termined by the Administrator that there is insufficient capital oth-
erwise available in the General Supply Fund. Advances of funds
also may be made by agreement between the requisitioning agen-
cies and the Administrator. Where an advance of funds is not
made, the General Services Administration shall be reimbursed
promptly out of funds of the requestioning agency in accordance
with accounting procedures approved by the Comptroller General:
Provided, That in any case where payment shall not have been
made by the requestioning agency within forty-five days after the
date of billing by the Administrator or the date on which an actual
liability for personal property or services is incurred by the Admin-
istrator, whichever is the later, reimbursement may be obtained by
the Administrator by the issuance of transfer and counterwarrants,
or other lawful transfer documents, supported by itemized invoices.

(c) The General Supply Fund shall be credited with all reim-
bursements, advances of funds, and refunds or recoveries relating
to personal property or services procured through the fund, includ-
ing the net proceeds of disposal of surplus personal property pro-
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cured through the funds and receipts from carriers and others for
loss of, or damage to, personal property procured through the fund;
and the same are hereby reappropriated for the purposes of the
fund.

(d) [Repealed.]
(e)(1) As of June 30 of each year, there shall be covered into

the United States Treasury as miscellaneous receipts any surplus
in the General Supply Fund, all assets, liabilities, and prior losses
considered, above the amounts transferred or appropriated to es-
tablish and maintain said fund.

(2) The Comptroller General shall make audits of the General
Supply Fund in accordance with the provisions of the Accounting
and Auditing Act of 1950 and make reports on the results thereof.

(f) Subject to the requirements of subsections (a) to (e), inclu-
sive, of this section, the General Supply Fund also may be used for
the procurement of personal property and nonpersonal services au-
thorized to be acquired by mixed-ownership Government corpora-
tions, or by the municipal government of the District of Columbia,
or by a requisitioning non-Federal agency when the function of a
Federal agency authorized to procure for it is transferred to the
General Services Administration.

(g) Whenever any producer or vendor shall tender any article
or commodity for sale or lease to the General Services Administra-
tion or to any procurement authority acting under the direction
and control of the Administrator pursuant to this Act, the Adminis-
trator is authorized in his discretion, with the consent of such pro-
ducer or vendor, to cause to be conducted, in such manner as the
Administrator shall specify, such tests as he shall prescribe either
to determine whether such article or commodity conforms to pre-
scribed specifications and standards, or to aid in development of
contemplated specifications and standards. When the Adminis-
trator determines that the making of such tests will serve predomi-
nantly the interest of such producer or vendor, he shall charge such
producer or vendor a fee which shall be fixed by the Administrator
in such amount as will recover the cost of conducting such tests,
including all components of such cost, determined in accordance
with accepted accounting principles. When the Administrator deter-
mines that the making of such tests will not serve predominantly
the interest of such producer or vendor, he shall charge such pro-
ducer or vendor such fee as he shall determine to be reasonable for
the furnishing of such testing service. All such fees collected by the
Administrator may be deposited in the general supply fund to be
used for any purpose authorized by subsection 109(a) of this Act.
SEC. 110. ø40 U.S.C. 757¿ INFORMATION TECHNOLOGY FUND

(a)(1) There is established on the books of the Treasury an In-
formation Technology Fund (hereinafter referred to as the ‘‘Fund’’),
which shall be available without fiscal year limitation. There are
authorized to be appropriated to the Fund such sums as may be
required. For purposes of subsection (b), the Fund shall consist of—

(A) the capital and assets of the Federal telecommuni-
cations fund established under this section (as in effect on De-
cember 31, 1986), which are in such fund on January 1, 1987;
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11 Sec. 110FED. PROP. & ADMIN. SERVICES ACT OF 1949

(B) the capital and assets which are in the automatic data
processing fund established under section 111 of this Act (as
in effect on December 31, 1986) which are in such fund on Jan-
uary 1, 1987; and

(C) the supplies and equipment transferred to the Admin-
istrator under sections 111 and 205(f) of this Act, subject to
any liabilities assumed with respect to such supplies and
equipment.
(2) The Administrator shall determine the cost and capital re-

quirements of the Fund for each fiscal year and shall submit plans
concerning such requirements and such other information as may
be requested for the review and approval of the Director of the Of-
fice of Management and Budget. Any change to the cost and capital
requirements of the Fund for a fiscal year shall be made in the
same manner as provided by this section for the initial fiscal year
determination. If approved by the Director, the Administrator shall
establish rates to be charged agencies provided, or to be provided,
information technology resources through the Fund consistent with
such approvals. Such cost and capital requirements may include
funds—

(A) needed for the purchase (if the Administrator has de-
termined that purchase is the least costly alternative of infor-
mation processing and transmission equipment, software, sys-
tems, and operating facilities necessary for the provision of
such services;

(B) resulting from operations of the Fund, including the
net proceeds of disposal of excess or surplus personal property
and receipts from carriers and others for loss or damage to
property; and

(C) which are appropriated, authorized to be transferred,
or otherwise made available to the Fund.

These plans fulfill the requirements of 31 U.S.C. 1512 and 1513.
(b) The Fund shall—

(1) assume all of the liabilities, obligations, and commit-
ments of the funds described in subparagraphs (A) and (B) of
subsection (a)(1); and

(2) be available for expenses, including personal services
and other costs, and for procurement (by lease, purchase,
transfer, or otherwise) for efficiently providing information
technology resources to Federal agencies and for the efficient
management, coordination, operation, and utilization of such
resources.
(c)(1) In the operation of the Fund, the Administrator is au-

thorized to enter into multiyear contracts for the provision of infor-
mation technology hardware, software, or services for periods not
in excess of five years, if—

(A) funds are available and adequate for payment of the
costs of such contract for the first fiscal year and any costs of
cancellation or termination;

(B) such contract is awarded on a fully competitive basis;
and

(C) the Administrator determines that—
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(i) the need for the information technology hardware,
software, or services being provided will continue over the
period of the contract;

(ii) the use of the multiyear contract will yield sub-
stantial cost savings when compared with other methods of
providing the necessary resources; and

(iii) such a method of contracting will not exclude
small business participation.

(2) Any cancellation costs incurred with respect to a contract
entered into under this subsection shall be paid from currently
available funds in the Fund.

(3) This subsection shall not be construed to limit the authority
of the Administrator to procure equipment and services under sec-
tion 201 of this Act.

(d) Following the close of each fiscal year, the uncommitted
balance of any funds remaining in the Fund, after making provi-
sion for anticipated operating needs as determined by the Office of
Management and Budget, shall be transferred to the general fund
of the Treasury as miscellaneous receipts.

(e) A report on the operation of the Fund shall be made annu-
ally by the Administrator to the Director of the Office of Manage-
ment and Budget. Such report shall identify any proposed in-
creases to the capital of the Fund and shall include a report on in-
formation processing equipment inventory, utilization, and acquisi-
tion.

(f) For purposes of this section, the term ‘‘information tech-
nology resources’’ includes any service or equipment which had
been acquired or provided under this section or section 111 of this
Act, including other information processing and transmission
equipment, software, systems, operating facilities, supplies, and
services related thereto, and maintenance and repair thereof.

øSec. 111. Repealed. Section 5101 of P.L. 104–106 (110 Stat.
680)¿
SEC. 112. ø40 U.S.C. 760¿ FEDERAL INFORMATION CENTERS.

(a) The Administrator is authorized to establish within the
General Services Administration a nationwide network of Federal
information centers for the purpose of providing the public with in-
formation about the programs and procedures of the Federal Gov-
ernment and for other appropriate and related purposes.

(b) The Administrator is authorized to prescribe such rules and
regulations as may be necessary to the functioning of the Federal
information centers.

(c) There is hereby authorized to be appropriated $7,000,000
for the fiscal year ending September 30, 1980, and such sums as
may be necessary for each succeeding fiscal year for carrying out
the purposes of this section.

TITLE II—PROPERTY MANAGEMENT

SEC. 201. ø40 U.S.C. 481¿ PROCUREMENTS, WAREHOUSING, AND RE-
LATED ACTIVITIES.

(a) The Administrator shall, in respect of executive agencies,
and to the extent that he determines that so doing is advantageous
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* So in law. P.L. 98–191, secs. 8(d)(1) & 9(a)(2) enacted conflicting provisions (97 Stat. 1331).
Intent is ‘‘subject to regulations prescribed’’.

to the Government in terms of economy, efficiency, or service, and
with due regard to the program activities of the agencies
concerned—

(1) subject to regulations and regulations * prescribed by
the Administrator for Federal Procurement Policy pursuant to
the Office of Federal Procurement Policy Act, prescribe policies
and methods of procurement and supply of personal property
and nonpersonal services, including related functions such as
contracting, inspection, storage, issue, property identification
and classification, transportation and traffic management,
management of public utility services, and repairing and con-
verting; and

(2) operate, and, after consultation with the executive
agencies affected, consolidate, take over, or arrange for the op-
eration by any executive agency of warehouses, supply centers,
repair shops, fuel yards, and other similar facilities; and

(3) procure and supply personal property and nonpersonal
services for the use of executive agencies in the proper dis-
charge of their responsibilities, and perform functions related
to procurement and supply such as those mentioned above in
subparagraph (1) of this subsection: Provided, That contracts
for public utility services may be made for periods not exceed-
ing ten years; and

(4) with respect to transportation and other public utility
services for the use of executive agencies, represent such agen-
cies in negotiations with carriers and other public utilities and
in proceedings involving carriers or other public utilities before
Federal and State regulatory bodies;

Provided, That the Secretary of Defense may from time to time,
and unless the President shall otherwise direct, exempt the Depart-
ment of Defense from action taken or which may be taken by the
Administrator under clauses (1)–(4) of this subsection whenever he
determines such exemption to be in the best interests of national
security.

(b)(1) The Administrator shall as far as practicable provide any
of the services specified in subsection (a) of this section to any
other Federal agency, mixed ownership corporation (as defined in
section 9101 of title 31, United States Code), or the District of Co-
lumbia, upon its request.

(2)(A) Upon the request of a qualified nonprofit agency for the
blind or other severely handicapped that is to provide a commodity
or service to the Federal Government under the Javits-Wagner-
O’Day Act (41 U.S.C. 46 et seq.), the Administrator may provide
any of the services specified in subsection (a) to such agency to the
extent practicable.

(B) A nonprofit agency receiving services under the authority
of subparagraph (A) shall use the services directly in making or
providing an approved commodity or approved service to the Fed-
eral Government.

(C) In this paragraph—
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* So in law. P.L. 98–191, secs. 8(d)(1) & 9(a)(2) enacted conflicting provisions (97 Stat. 1331).
Intent is ‘‘subject to regulations prescribed’’.

(i) The term ‘‘qualified nonprofit agency for the blind or
other severely handicapped’’ means—

(I) a qualified nonprofit agency for the blind, as de-
fined in section 5(3) of the Javits-Wagner-O’Day Act (41
U.S.C. 48b(3)); and

(II) a qualified nonprofit agency for other severely
handicapped, as defined in section 5(4) of such Act (41
U.S.C. 48b(4)).
(ii) The term ‘‘approved commodity’’ and ‘‘approved service’’

means a commodity and a service, respectively, that has been
determined by the Committee for Purchase from the Blind and
Other Severely Handicapped under section 2 of the Javits-
Wagner-O’Day Act (41 U.S.C. 47) to be suitable for procure-
ment by the Federal Government.
(c) In acquiring personal property, any executive agency, under

regulations to be prescribed by the Administrator, subject to regu-
lations and regulation * prescribed by the Administrator for Fed-
eral Procurement Policy pursuant to the Office of Federal Procure-
ment Policy Act, may exchange or sell similar items and may apply
the exchange allowance or proceeds of sale in such cases in whole
or in part payment for the property acquired: Provided, That any
transaction carried out under the authority of this subsection shall
be evidenced in writing. Sales of property pursuant to this sub-
section shall be governed by section 3709 of the Revised Statutes
(41 U.S.C. 5), except that fixed price sales may be conducted in the
same manner and subject to the same conditions as are applicable
to the sale of property pursuant to section 203(e)(5) of this Act.

(d) In conformity with policies prescribed by the Administrator
under subsection (a) of this section, any executive agency may uti-
lize the services, work, materials, and equipment of any other exec-
utive agency, for the inspection of personal property incident to the
procurement thereof, and notwithstanding section 3678 of the Re-
vised Statutes (31 U.S.C. 628) or any other provision of law such
other executive agency may furnish such services, work, materials,
and equipment for that purpose without reimbursement or transfer
of funds.

(e) Whenever the head of any executive agency determines that
the remaining storage or shelf life of any medical materials or med-
ical supplies held by such agency for national emergency purposes
is of too short duration to justify their continued retention for such
purposes and that their transfer or disposal would be in the inter-
est of the United States, such materials or supplies shall be consid-
ered for the purposes of section 202 of this Act to be excess prop-
erty. In accordance with the regulations of the Administrator, such
excess materials or supplies may thereupon be transferred to or ex-
changed with any other Federal agency for other medical materials
or supplies. Any proceeds derived from such transfers may be cred-
ited to the current applicable appropriation or fund of the trans-
feror agency and shall be available only for the purchase of medical
materials or supplies to be held for national emergency purposes.
If such materials or supplies are not transferred to or exchanged
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with any other Federal agency, they shall be disposed of as surplus
property. To the greatest extent practicable, the head of the execu-
tive agency holding such medical materials or supplies shall make
the determination provided for in the first sentence of this sub-
section at such times as to insure that such medical materials or
medical supplies can be transferred or otherwise disposed of in suf-
ficient time to permit their use before their shelf life expires and
they are rendered unfit for human use.
SEC. 202. ø40 U.S.C. 483¿ PROPERTY UTILIZATION.

(a)(1) Subject to the provisions of paragraph (2) of this sub-
section, in order to minimize expenditures for property, the Admin-
istrator shall prescribe policies and methods to promote the max-
imum utilization of excess property by executive agencies, and he
shall provide for the transfer of excess property among Federal
agencies and to the organizations specified in section 756(f) of this
title. The Administrator, with the approval of the Director of the
Office of Management & Budget, shall prescribe the extent of reim-
bursement for such transfers of excess property: Provided, That re-
imbursement shall be required of the fair value, as determined by
the Administrator, of any excess property transferred whenever net
proceeds are requested pursuant to section 485(c) of this title or
whenever either the transferor or the transferee agency (or the or-
ganizational unit affected) is subject to the Government Corpora-
tion Control Act or is an organization specified in section 756(f) of
this title; and that excess property determined by the Adminis-
trator to be suitable for distribution through the supply centers of
the General Services Administration shall be retransferred at
prices fixed by the Administrator with due regard to prices estab-
lished in accordance with section 756(b) of this title.

(2) The Administrator shall prescribe such procedures as may
be necessary in order to transfer without compensation to the Sec-
retary of the Interior excess real property located within the res-
ervation of any group, band, or tribe of Indians which is recognized
as eligible for services by the Bureau of Indian Affair. Such excess
real property shall be held in trust by the Secretary for the benefit
and use of the group, band, or tribe of Indians, within whose res-
ervation such excess real property is located: Provided, That such
transfers of real property within the State of Oklahoma shall be
made to the Secretary of the Interior to be held in trust for Okla-
homa Indian tribes recognized by the Secretary of the Interior
when such real property (1) is located within boundaries of former
reservations in Oklahoma as defined by the Secretary of Interior
and when such real property was held in trust by the United
States for an Indian tribe at the time of acquisition by the United
States, or (2) is contiguous to real property presently held in trust
by the United States for an Oklahoma Indian tribe and was at any
time held in trust by the United States for an Indian tribe.

(b) Each executive agency shall (1) maintain adequate inven-
tory controls and accountability systems for the property under its
control, (2) continuously survey property under its control to deter-
mine which is excess property, and promptly report such property
to the Administrator, (3) perform the care and handling of such ex-
cess property, and (4) transfer or dispose of such property as
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promptly as possible in accordance with authority delegated and
regulations prescribed by the Administrator.

(c) Each executive agency shall, as far as practicable, (1) make
reassignments of property among activities within the agency when
such property is determined to be no longer required for the pur-
poses of the appropriation from which it was purchased, (2) trans-
fer excess property under its control to other Federal agencies and
to organizations specified in section 109(f), and (3) obtain excess
property from other Federal agencies.

(d) Notwithstanding any other provisions of law, Federal agen-
cies are prohibited from obtaining excess personal property for pur-
poses of furnishing such property to grantees of such agencies, ex-
cept as follows:

(1) Under such regulations as the Administrator may pre-
scribe, any Federal agency may obtain excess personal prop-
erty for purposes of furnishing it to any institution or organiza-
tion which is a public agency or is nonprofit and exempt from
taxation under section 501 of the Internal Revenue Code of
1954, and which is conducting a federally sponsored project
pursuant to a grant made for specific purpose with a specific
termination made: Provided, That—

(A) such property is to be furnished for use in connec-
tion with the grant; and

(B) the sponsoring Federal agency pays an amount
equal to 25 per centum of the original acquisition cost (ex-
cept for costs of care and handling) of the excess property
furnished, such funds to be covered into the Treasury as
miscellaneous receipts.

Title to excess property obtained under this paragraph shall vest
in the grantees and shall be accounted for and disposed of in ac-
cordance with procedures governing the accountability of personal
property acquired under grant agreements.

(2) Under such regulations and restrictions as the Admin-
istrator may prescribe, the provisions of this subsection shall
not apply to the following:

(A) property furnished under section 608 of the For-
eign Assistance Act of 1961, as amended, where and to the
extent that the Administrator of General Services deter-
mines that the property to be furnished under such Act is
not needed for donation pursuant to section 203(j) of this
Act;

(B) scientific equipment furnished under section 11(e)
of the National Science Foundation Act of 1950, as amend-
ed (42 U.S.C. 1870(e));

(C) property furnished under section 203 of the De-
partment of Agriculture Organic Act of 1944 (16 U.S.C.
580a), in connection with the Cooperative Forest Fire Con-
trol Program, where title is retained in the United States;

(D) property furnished in connection with grants to In-
dian tribes as defined in section 3(c) of the Indian Financ-
ing Act (25 U.S.C. 1452(c)); or

(E) property furnished by the Secretary of Agriculture
to any State or county extension service engaged in cooper-
ative agricultural extension work pursuant to the Act of
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May 8, 1914 (7 U.S.C. 341 et seq.); any State experiment
station engaged in cooperative agricultural research work
pursuant to the Act of March 2, 1887 (7 U.S.C. 361a et
seq.); and any institution engaged in cooperative agricul-
tural research or extension work pursuant to sections
1433, 1434, 1444, or 1445 of the National Agricultural Re-
search, Extension, and Teaching Policy Act of 1977 (7
U.S.C. 3195, 3196, 3221, and 3222) or the Act of October
10, 1962 (16 U.S.C. 582a et seq.), where title is retained
in the United States. For the purpose of this provision, the
term ‘‘State’’ means any one of the fifty States, the Com-
monwealth of Puerto Rico, Guam, and American Samoa,
the Commonwealth of the Northern Marianas, the Trust
Territory of the Pacific Islands, the Virgin Islands of the
United States, and the District of Columbia.

This paragraph shall not preclude any Federal agency obtain-
ing property and furnishing it to a grantee of that agency
under paragraph (1) of this subsection.
(e) Each executive agency shall submit during the calendar

quarter following the close of each fiscal year a report to the Ad-
ministrator showing, with respect to personal property—

(1) obtained as excess property or as personal property de-
termined to be no longer required for the purposes of the ap-
propriation from which it was purchased, and

(2) furnished in any manner whatsoever within the United
States to any recipient other than a Federal agency,

the acquisition cost, categories of equipment, recipient of all such
property, and such other information as the Administrator may re-
quire. The Administrator shall submit a report to the Senate (or to
the Secretary of the Senate if the Senate is not in session) and to
the House of Representatives (or to the Clerk of the House if the
House is not in session) summarizing and analyzing the reports of
the executive agencies.

(f) [Repealed.]
(g) Whenever the Administrator determines that the temporary

assignment or reassignment of any space in excess real property to
any Federal agency for office, storage, or related facilities would be
more advantageous than the permanent transfer of such property,
he may make such assignment or reassignment for such period of
time as he shall determine and obtain, in the absence of appropria-
tion available to him therefor, appropriate reimbursement from the
using agency for the expense of maintaining such space.

(h) the Administrator may authorize the abandonment, de-
struction, or donation to public bodies of property which has no
commercial value or of which the estimated cost of continued care
and handling would exceed the estimated proceeds from its sale.
SEC. 203. ø40 U.S.C. 484¿ DISPOSAL OF SURPLUS PROPERTY.

(a) Except as otherwise provided in this section, the Adminis-
trator shall have supervision and direction over the disposition of
surplus property. Such property shall be disposed of to such extent,
at such time, in such areas, by such agencies, at such terms and
conditions, and in such manner, as may be prescribed in or pursu-
ant to this Act.
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(b) The care and handling of surplus property, pending its dis-
position, and the disposal of surplus property, may be performed by
the General Services Administration or, when so determined by the
Administrator, by the executive agency in possession thereof or by
any other executive agency consenting thereto.

(c) Any executive agency designated or authorized by the Ad-
ministrator to dispose of surplus property may do so by sale, ex-
change, lease, permit, or transfer, for cash, credit, or other prop-
erty, with or without warranty, and upon such other terms and
conditions as the Administrator deems proper, and it may execute
such documents for the transfer of title or other interest in prop-
erty and take such other action at it deems necessary or proper to
dispose of such property under the provisions of this title.

(d) A deed, bill of sale, lease, or other instrument executed by
or on behalf of any executive agency purporting to transfer title or
any other interest in surplus property under this title shall be con-
clusive evidence of compliance with the provisions of this title inso-
far as concerns title or other interest of any bona fide grantee or
transferee for value and without notice of lack of such compliance.

(e)(1) All disposals or contracts for disposal of surplus property
(other than by abandonment, destruction, donation, or through con-
tract brokers) made or authorized by the Administrator shall be
made after publicly advertising for bids, under regulations pre-
scribed by the Administrator, except as provided in paragraphs (3)
and (5) of this subsection.

(2) Whenever public advertising for bids is required under
paragraph (1) of this subsection—

(A) the advertisement for bids shall be made at such time
previous to the disposal or contract, through such methods,
and on such terms and conditions as shall permit that full and
free competition which is consistent with the value and nature
of the property involved;

(B) all bids shall be publicly disclosed at the time and
place stated in the advertisement;

(C) award shall be made with reasonable promptness by
notice to the responsible bidder whose bid, conforming to the
invitation for bids, will be most advantageous to the Govern-
ment, price and other factors considered: Provided, That all
bids may be rejected when it is in the public interest to do so.
(3) Disposals and contracts for disposal may be negotiated,

under regulations prescribed by the Administrator, without regard
to paragraphs (1) and (2) of this subsection but subject to obtaining
such competition as is feasible under the circumstances, if—

(A) necessary in the public interest during the period of a
national emergency declared by the President or the Congress,
with respect to a particular lot or lots of personal property or,
for a period not exceeding three months, with respect to a spe-
cifically described category or categories of personal property
as determined by the Administrator;

(B) the public health, safety, or national security will
thereby be promoted by a particular disposal of personal prop-
erty;

(C) public exigency will not admit of the delay incident to
advertising certain personal property;

Q:\COMP\MISC\FPASA49

December 29, 2000 



19 Sec. 203FED. PROP. & ADMIN. SERVICES ACT OF 1949

(D) the personal property involved is of a nature and quan-
tity which, if disposed of under paragraphs (1) and (2) of this
subsection, would cause such an impact on an industry or in-
dustries as adversely to affect the national economy, and the
estimated fair market value of such property and other satis-
factory terms of disposal can be obtained by negotiation;

(E) the estimated fair market value of the property in-
volved does not exceed $15,000;

(F) bid prices after advertising therefor are not reasonable
(either as to all or some part of the property) or have not been
independently arrived at in open competition;

(G) with respect to real property only, the character or con-
dition of the property or unusual circumstances make it im-
practical to advertise publicly for competitive bids and the fair
market value of the property and other satisfactory terms of
disposal can be obtained by negotiation;

(H) the disposal will be to States, Territories, possessions,
political subdivisions thereof, or tax-supported agencies there-
in, and the estimated fair market value of the property and
other satisfactory terms of disposal are obtained by negotia-
tion; or

(I) otherwise authorized by this Act or other law.
(4) Disposals and contracts for disposal of surplus real and re-

lated personal property through contract realty brokers employed
by the Administrator shall be made in the manner followed in simi-
lar commercial transactions under such regulations as may be pre-
scribed by the Administrator: Provided, That such regulations shall
require that wide public notice of availability of the property for
disposal be given by the brokers.

(5)(A) Negotiated sales of personal property at fixed prices may
be made by the Administrator either directly or through the use of
disposal contractors without regard to the limitations set forth in
paragraphs (1) and (2) of this subsection: Provided, That such sales
be publicized to the extent consistent with the value and nature of
the property involved, that the prices established shall reflect the
estimated fair market value thereof, and that such sales shall be
limited to those categories of personal property as to which the Ad-
ministrator determines that such methods of disposal will best
serve the interests of the Government.

(B) Under regulations and restrictions to be prescribed by the
Administrator, property to be sold pursuant to this paragraph may
be offered to organizations specified in paragraph (3)(H) of this sub-
section that have expressed an interest in the property to permit
such an organization a prior opportunity to purchase at the prices
fixed for such property.

(6)(A) Except as otherwise provided by subparagraph (C) of
this paragraph, an explanatory statement shall be prepared of the
circumstances of each disposal by negotiation of—

(i) any personal property which has an estimated fair mar-
ket value in excess of $15,000;

(ii) any real property that has an estimated fair market
value in excess of $100,000, except that any real property dis-
posed of by lease or exchange shall only be subject to clauses
(iii) through (v) of this subparagraph;
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1 So in law. Subsections (f), (g), (h), and (i), should be full measurement.

(iii) any real property disposed of by lease for a term of 5
years or less, if the estimated fair annual rent is in excess of
$100,000 for any of such years;

(iv) any real property disposed of by lease for a term of
more than 5 years, if the total estimated rent over the term of
the lease is in excess of $100,000; or

(v) any real property or real and related personal property
disposed of by exchange, regardless of value, or any property
any part of the consideration for which is real property.
(B) Each such statement shall be transmitted to the appro-

priate committees of the Congress in advance of such disposal, and
a copy thereof shall be preserved in the files of the executive agen-
cy making such disposal.

(C) No such statement need be transmitted to any such com-
mittee with respect to any disposal of personal property made
under paragraph (5) at a fixed price, or to property disposals au-
thorized by any other provision of law to be made without adver-
tising.

(D) The annual report of the Administrator under section 212
shall contain or be accompanied by a listing and description of any
negotiated disposals of surplus property having an estimated fair
market value of more than $15,000, in the case of real property,
or $5,000, in the case of any other property, other than disposals
for which an explanatory statement has been transmitted under
this paragraph.

(f) 1 Subject to regulations of the Administrator, any execu-
tive agency may authorize any contractor with such agency or
subcontractor thereunder to retain or dispose of any contractor
inventory.

(g) 1 The Administrator, in formulating policies with re-
spect to the disposal of surplus agricultural commodities, sur-
plus foods processed from agricultural commodities, and sur-
plus cotton or woolen goods, shall consult with the Secretary
of Agriculture. Such policies shall be so formulated as to pre-
vent surplus agricultural commodities, or surplus food proc-
essed from agricultural commodities, from being dumped on
the market in a disorderly manner and disrupting the market
prices for agricultural commodities.

(h) 1 Whenever the Secretary of Agriculture determines
such action to be required to assist him in carrying out his re-
sponsibilities with respect to price support or stabilization, the
Administrator shall transfer without charge to the Department
of Agriculture any surplus agricultural commodities, foods, or
cotton or woolen goods to be disposed of. Receipts resulting
from disposal by the Department of Agriculture under this sub-
section shall be deposited pursuant to any authority available
to the Secretary of Agriculture, except that net proceeds of any
sale of surplus property so transferred shall be credited pursu-
ant to section 204(c), when applicable. Surplus farm commod-
ities so transferred shall not be sold, other than for export, in
quantities in excess of, or at prices less than, those applicable
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with respect to sales of such commodities by the Commodity
Credit Corporation.

(i) 1 The Secretary of Commerce shall dispose of surplus
vessels of one thousand five hundred gross tons or more which
the Secretary determines to be merchant vessels or capable of
conversion to merchant use, and such vessels shall be disposed
of only in accordance with the provisions of the Merchant Ma-
rine Act, 1936, as amended, and other laws authorizing the
sale of such vessels.
(j)(1) Under such regulations as he may prescribe, the Admin-

istrator is authorized in his discretion to transfer, without cost (ex-
cept for costs of care and handling), any personal property under
the control of any executive agency which has been determined to
be surplus property to the State agency in each State designated
under State law as the agency responsible for the fair and equi-
table distribution, through donation, of all property transferred in
accordance with the provisions of paragraphs (2) and (3) of this
subsection. In determining whether the property is to be trans-
ferred for donation under this subsection, no distinction shall be
made between property capitalized in a working-capital fund estab-
lished under section 2208 of title 10, United States Code, or any
similar fund, and any other property.

(2) In the case of surplus personal property under the control
of the Department of Defense, the Secretary of Defense shall deter-
mine whether such property is usable and necessary for edu-
cational activities which are of special interest to the armed serv-
ices, such as maritime academies, or military, naval, Air Force, or
Coast Guard preparatory schools. If the Secretary determines that
such property is usable and necessary for said purposes, the Sec-
retary shall allocate it for transfer by the Administrator to the ap-
propriate State agency for distribution, through donation, to such
educational activities. If the Secretary determines that such prop-
erty is not usable and necessary for such purposes, it may be dis-
posed of in accordance with paragraph (3) of this subsection.

(3) Except for surplus personal property transferred pursuant
to paragraph (2) of this subsection, the Administrator shall, pursu-
ant to criteria which are based on need and utilization and estab-
lished after such consultation with State agencies as is feasible, al-
locate such property among the States in a fair and equitable basis
(taking into account the condition of the property as well as the
original acquisition cost thereof), and transfer to the State agency
property selected by it for distribution through donation within the
State—

(A) to any public agency for use in carrying out or pro-
moting for the residents of a given political area one or more
public purposes, such as conservation, economic development,
education, parks and recreation, public health, and public safe-
ty; or

(B) to nonprofit educational or public health institutions or
organizations, such as medical institutions, hospitals, clinics,
health centers, providers of assistance to homeless individuals,
providers of assistance to families or individuals whose annual
incomes are below the poverty line (as that term is defined in
section 673 of the Community Services Block Grant Act),
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schools, colleges, universities, schools for the mentally re-
tarded, schools for the physically handicapped, child care cen-
ters, radio and television stations licensed by the Federal Com-
munications Commission a educational radio or educational
television stations, museums attended by the public, and li-
braries serving free all residents of a community, district,
State, or region, which are exempt from taxation under section
501 of the Internal Revenue Code of 1954, for purposes of edu-
cation or public health (including research for any such pur-
pose).

The Administrator, in allocating and transferring property under
this paragraph, shall give fair consideration, consistently with the
established criteria, to expressions of need and interest on the part
of public agencies and other eligible institutions within that State,
and shall give special consideration to requests by eligible recipi-
ents, transmitted through the State agency, for specific items of
property.

(4)(A) before property may be transferred to any State agency,
such State shall develop, according to State law, a detailed plan of
operation, developed in conformity with the provisions of this sub-
section, which shall include adequate assurance that the State
agency has the necessary organizational and operational authority
and capability, including staff, facilities, means and methods of fi-
nancing, and procedures with respect to: accountability, internal
and external audits, cooperative agreements, compliance and utili-
zation reviews, equitable distribution and property disposal, deter-
mination of eligibility, and assistance through consultation with
advisory bodies and public and private groups. The chief executive
officer shall certify and submit the plan to the Administrator. In
the event that a State legislature has not developed, according to
State law, a State plan within two hundred and seventy calendar
days after the date of enactment of this Act, the chief executive of-
ficer of the State shall approve, and submit to the Administrator,
a temporary State plan. No such plan, and no major amendment
thereof, shall be filed with the Administrator until sixty days after
general notice of the proposed plan or amendment has been pub-
lished and interested persons have been given at least thirty days
during which to submit comments. In developing and implementing
the State plan, the relative needs and resources of all public agen-
cies and other eligible institutions within the State shall be taken
into consideration. The Administrator may consult with interested
Federal agencies for purposes of obtaining their views concerning
the administration and operation of this subsection.

(B) The State plan shall provide for the fair and equitable dis-
tribution of property within such State based on the relative needs
and resources of interested public agencies and other eligible insti-
tutions within the State and their abilities to utilize the property.

(C)(i) The State plan of operation shall require the State agen-
cy to utilize a management control system and accounting system
for donable property transferred under this section of the same
types as are required by State law for State-owned property, except
that the State agency, with the approval of the chief executive offi-
cer of the State, may elect, in lieu of such systems, to utilize such
other management control and accounting systems as are effective
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to govern the utilization, inventory control, accountability, and dis-
posal of property under this subsection.

(ii) The State plan of operation shall require the State agency
to provide for the return of donable property for further distribu-
tion if such property, while still usable, has not been placed in use
for the purpose for which it was donated within one year of dona-
tion or ceases to be used by the donee for such purposes within one
year of being placed in use.

(iii) The State plan shall require the State agency, insofar as
practicable, to select property requested by a public agency or other
eligible institution within the State and, if so requested by the re-
cipient, to arrange shipment of that property, when acquired, di-
rectly to the recipient.

(D) Where the State agency is authorized to assess and collect
service charges from participating recipients to cover direct and
reasonable indirect costs of its activities, the method of establishing
such charges shall be set out in the State plan of operation. Such
charges shall be fair and equitable and shall be based on services
performed by the State agency, including, but not limited to,
screening, packing, crating, removal, and transportation.

(E) The State plan of operation shall provide that the State
agency may impose reasonable terms, conditions, reservations, and
restrictions on the use of property to be donated under paragraph
(3) of this subsection and shall impose such terms, conditions, res-
ervations, and restrictions in the case of any passenger motor vehi-
cle and any item of other property having a unit acquisition cost
of $5,000 or more. If the Administrator finds that an item or items
have characteristics that require special handling or use limita-
tions, he may impose appropriate conditions on the donation of
such property.

(F) The State plan of operation shall provide that surplus prop-
erty which the State agency determines cannot be utilized by eligi-
ble recipients shall be disposed of—

(i) subject to the disapproval of the Administrator within
thirty days after notice to him, through transfer by the State
agency to another State agency or through abandonment or de-
struction where the property has no commercial value or the
estimated cost of its continued care and handling would exceed
the estimated proceeds from its sale; or

(ii) otherwise pursuant to the provisions of this Act under
such terms and conditions and in such manner as may be pre-
scribed by the Administrator.

Notwithstanding sections 204 and 402(c) of this Act, the Adminis-
trator, from the proceeds of sale of any such property, may reim-
burse the State agency for such expenses relating to the care and
handling of such property as he shall deem appropriate.

(5) As used in this subsection, (A) the term ‘‘public agency’’
means any State, political subdivision thereof (including any unit
of local government or economic development district), or any de-
partment, agency, instrumentality thereof (including instrumental-
ities created by compact or other agreement between States or po-
litical subdivision), or any Indian tribe, band, group, pueblo, or
community located on a State reservation and (B) the term ‘‘State’’
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means the several States, the District of Columbia, the Common-
wealth of Puerto Rico, Virgin Islands, Guam, and American Samoa.

(k)(1) Under such regulations as he may prescribe, the Admin-
istrator is authorized, in his discretion, to assign to the Secretary
of Health, Education and Welfare for disposal such surplus real
property, including buildings, fixtures, and equipment situated
thereon, as is recommended by the Secretary of Health, Education,
and Welfare as being needed for school, classroom, or other edu-
cational use, or for use in the protection of public health, including
research.

(A) Subject to the disapproval of the Administrator within
thirty days after notice to him by the Secretary of Health, Edu-
cation, and Welfare of a proposed transfer of property for
school, classroom, or other educational use, the Secretary of
Health, Education, and Welfare, through such officers or em-
ployees of the Department of Health, Education, and Welfare
as he may designate, may sell or lease such real property in-
cluding buildings, fixtures, and equipment situated thereon, for
educational purposes to the States and their political subdivi-
sions and instrumentalities, and tax-supported educational in-
stitutions, and to other nonprofit educational institutions
which have been held exempt from taxation under section
101(6) of the Internal Revenue Code.

(B) Subject to the disapproval of the Administrator within
thirty days after notice to him by the Secretary of Health, Edu-
cation, and Welfare of a proposed transfer of property for pub-
lic-health use, the Secretary of Health, Education, and Welfare,
through such officers or employees of the Department of
Health, Education, and Welfare as he may designate, may sell
or lease such real property for public-heath purposes, including
research, to the States and their political subdivisions and in-
strumentalities, and to tax-supported medical institutions, and
to hospitals or other similar institutions not operated for profit
which have been held exempt from taxation under section
101(6) of the Internal Revenue Code.

(C) In fixing the sale or lease value of property to be dis-
posed of under subparagraph (A) and subparagraph (B) of this
paragraph, the Secretary of Health, Education, and Welfare
shall take into consideration any benefit which has accrued or
may accrue to the United States from the use of such property
by any such State, political subdivision, instrumentality, or in-
stitution.

(D) ‘‘States’’ as used in this subsection includes the District
of Columbia, the Commonwealth of Puerto Rico, and the Terri-
tories and possessions of the United States
(2) Under such regulations as he may prescribe, the Adminis-

trator is authorized, in his discretion, to assign to the Secretary of
the Interior for disposal, such surplus real property, including
buildings, fixtures, and equipment situated thereon, as is rec-
ommended by the Secretary of the Interior as needed for use as a
public park or recreation area.

(A) Subject to the disapproval of the Administrator within
thirty days after notice to him by the Secretary of the Interior
of a proposed transfer of property for public park or public rec-
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reational use, the Secretary of the Interior, through such offi-
cers or employees of the Department of the Interior as he may
designate, may sell or lease such real property, including build-
ings, fixtures, and equipment situated thereon, for public park
or public recreational purposes to any State, political subdivi-
sion, instrumentalities thereof, or municipality.

(B) In fixing the sale or lease value of property to be dis-
posed of under subparagraph (A) of this paragraph, the Sec-
retary of the Interior shall take into consideration any benefit
which has accrued or may accrue in the United States from the
use of such property by any such State, political subdivision,
instrumentality, or municipality.

(C) The deed of conveyance of any surplus real property
disposed of under the provisions of this subsection—

(i) 1 shall provide that all such property shall be used and
maintained for the purpose for which it was conveyed in per-
petuity, and that in the event that such property ceases to be
used or maintained for such purpose during such period, all or
any portion of such property shall in its then existing condi-
tion, at the option of the United States, revert to the United
States; and

(ii) 1 may contain such additional terms, reservations, re-
strictions, and conditions as may be determined by the Sec-
retary of the Interior to be necessary to safeguard the interests
of the United States.

(D) ‘‘States’’ as used in this subsection includes the District
of Columbia, the Commonwealth of Puerto Rico, and the terri-
tories and possessions of the United States.
(3) Without monetary consideration to the United States, the

Administrator may convey to any State, political subdivision, in-
strumentalities thereof, or municipality, all of the right, title, and
interest of the United States in and to any surplus real and related
personal property which the Secretary of the Interior has deter-
mined is suitable and desirable for use as a historic monument, for
the benefit of the public. No property shall be determined to be
suitable or desirable for use as a historic monument except in con-
formity with the recommendation of the Advisory Board on Na-
tional Parks, Historic Sites, Buildings and Monuments established
by section 463 of Title 16, and only so much of any such property
shall be so determined to be suitable or desirable for such use as
is necessary for the preservation and proper observation of its his-
toric features.

(A) The Administrator may authorize use of any property
conveyed under this subsection or the Surplus Property Act of
1944, as amended, for revenue-producing activities if the Sec-
retary of the Interior (i) determines that such activities are
compatible with use of the property for history monument pur-
poses, (ii) approves the grantee’s plan for repair, rehabilitation,
restoration, and maintenance of the property, and (iii) ap-
proves the grantee’s plan for financing repair, rehabilitation,
restoration, and maintenance of the property. The Secretary
shall not approve a financial plan unless it provides that in-
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comes in excess of costs of repair, rehabilitation, restoration,
and maintenance shall be used by the grantee only for public
historic preservation, park, or recreational purposes. The Ad-
ministrator may not authorize any uses under this subsection
until the Secretary has examined and approved the accounting
and financial procedures used by the grantee. The Secretary
may periodically audit the records of the grantee, directly re-
lated to the property conveyed.

(B) The deed of conveyance of any surplus real property
disposed of under the provisions of this subsection—

(i) shall provide that all such property shall be used
and maintained for historic monument purposes in per-
petuity, and that in the event that the property ceases to
be used or maintained for that purpose, all or any portion
of the property shall, in its then existing condition, at the
option of the United States, revert to the United States;
and

(ii) may contain such additional terms, reservations,
restrictions, and conditions as may be determined by the
Administrator to be necessary to safeguard the interest of
the United States.
(C) ‘‘States’’ as used in this subsection, includes the Dis-

trict of Columbia, the Commonwealth of Puerto Rico, and the
territories and possessions of the United States.
(4) Subject to the disapproval of the Administrator within thir-

ty days after notice to him of any action to be taken under this sub-
section, except with respect to personal property transferred pursu-
ant to subsection (j)—

(A) 1 The Secretary of Health, Education, and Welfare,
through such officers or employees of the Department of
Health, Education, and Welfare as he may designate, in the
case of property transferred pursuant to the Surplus Property
Act of 1944, as amended, and pursuant to this Act, to States,
political subdivisions, and instrumentalities thereof, and tax-
supported and other nonprofit educational institutions for
school, classroom, or other educational use;

(B) the Secretary of Health, Education, and Welfare,
through such officer or employees of the Department of Health,
Education, and Welfare as he may designate, in the case of
property transferred pursuant to the Surplus Property Act of
1944, as amended, and pursuant to this Act, to States, political
subdivisions and instrumentalities thereof, supported medical
institutions, and to hospitals and other similar institutions not
operated for profit, for use in the protection of public health
(including research);

(C) the Secretary of the Interior, in the case of property
transferred pursuant to the Surplus Property Act of 1944, as
amended, and pursuant to this Act, to States, political subdivi-
sions, and instrumentalities thereof, and municipalities for use
as a public park, public recreational area, or historic monu-
ment for the benefit of the public;
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(D) the Secretary of Defense, in case of property trans-
ferred pursuant to the Surplus Property Act of 1944, as
amended, to States, political subdivisions, and tax-supported
instrumentalities thereof for use in the training and mainte-
nance of civilian components of the armed forces. 1

is authorized and directed—
(i) to determine and enforce compliance with the terms,

conditions, reservations, and restrictions contained in any in-
strument by which such transfer was made;

(ii) to reform, correct, or amend any such instrument by
the execution of a corrective, reformative or amendatory instru-
ment where necessary to correct such instrument or to conform
such transfer to the requirements of applicable law; and

(iii) to (I) grant releases from any of the terms, conditions,
reservations and restrictions contained in, and (II) convey,
quitclaim, or release to the transferee or other eligible user any
right or interest reserved to the United States by, any instru-
ment by which such transfer was made, if he determines that
the property so transferred no longer services the purpose for
which it was transferred, or that such release, conveyance, or
quitclaim deed will not prevent accomplishment of the purpose
for which such property was so transferred: Provided, That any
such release, conveyance, or quitclaim deed may be granted on,
or made subject to, such terms and conditions as he shall deem
necessary to protect or advance the interests of the United
States; or

(E) the Secretary of Housing and Urban Development,
through such officers or employees of the Department of
Housing and Urban Development as the Secretary may des-
ignate, in the case of property transferred under paragraph (6).
(5)(A) Under such regulations as the Administrator may pre-

scribe, the Administrator is authorized, in the discretion of the Ad-
ministrator, to assign to the Chief Executive Officer of the Corpora-
tion for National and Community Service for disposal such surplus
property as is recommended by the Chief Executive Officer as being
needed for national service activities.

(B) Subject to the disapproval of the Administrator, within 30
days after notice to the Administrator by the Chief Executive Offi-
cer of the Corporation for National and Community Service of a
proposed transfer of property for such activities, the Chief Execu-
tive Officer, through such officers or employees of the Corporation
as the Chief Executive Officer may designate, may sell, lease, or
donate such property to any entity that receives financial assist-
ance under the National and Community Service Act of 1990 for
such activities.

(C) In fixing the sale or lease value of such property, the Chief
Executive Officer of the Corporation for National and Community
Service shall comply with the requirements of paragraph (1)(C).

(6)(A) Under such regulations as the Administrator may pre-
scribe, the Administrator may, in the discretion of the Adminis-
trator, assign to the Secretary of Housing and Urban Development
for disposal such surplus real property, including buildings, fix-
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tures, and equipment situated thereon, as is recommended by the
Secretary as being needed for providing housing or housing assist-
ance for low-income individuals or families.

(B) Subject to the disapproval of the Administrator within 30
days after notice to the Administrator by the Secretary of Housing
and Urban Development of a proposed transfer of property for the
purpose of providing such housing or housing assistance, the Sec-
retary, through such officers or employees of the Department of
Housing and Urban Development as the Secretary may designate,
may sell or lease such property for that purpose to any State, any
political subdivision or instrumentality of a State, or any nonprofit
organization that exists for the primary purpose of providing hous-
ing or housing assistance for low-income individuals or families.

(C) The Administrator shall disapprove a proposed transfer of
property under this paragraph unless the Administrator deter-
mines that the property will be used for low-income housing oppor-
tunities through the construction, rehabilitation, or refurbishment
of self-help housing, under terms that require that—

(i) any individual or family receiving housing or housing
assistance constructed, rehabilitated, or refurbished through
use of the property shall contribute a significant amount of
labor toward the construction, rehabilitation, or refurbishment;
and

(ii) dwellings constructed, rehabilitated, or refurbished
through use of the property shall be quality dwellings that
comply with local building and safety codes and standards and
shall be available at prices below prevailing market prices.
(D)(i) The Administrator shall ensure that nonprofit organiza-

tions that are sold or leased property under subparagraph (B) shall
develop and use guidelines to take into consideration any disability
of an individual for the purposes of fulfilling any self-help require-
ment under subparagraph (C)(i).

(ii) For purposes of this subparagraph, the term ‘‘disability’’
has the meaning given such term under section 3(2) of the Ameri-
cans with Disabilities Act of 1990 (42 U.S.C. 12102(2)).

(E)(i) In fixing the sale or lease value of property to be dis-
posed of under this paragraph, the Secretary of Housing and Urban
Development shall take into consideration and discount the value
with respect to any benefit which has accrued or may accrue to the
United States from the use of such property by any such State, po-
litical subdivision, instrumentality, or nonprofit organization.

(ii) The amount of the discount under clause (i) shall be 75 per-
cent of the market value of the property, except that the Secretary
may discount by a greater percentage if the Secretary, in consulta-
tion with the Administrator, determines that a higher percentage
is justified.

(l) 1 Under such regulation as he may prescribe, the Ad-
ministrator is authorized in his discretion to donate to the
American National Red Cross, for charitable purposes, such
property, which was processed, produced, or donated by the
American National Red Cross, as shall have been determined
to be surplus property.
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(m) 1 The Administrator is authorized to take possession of
abandoned and other unclaimed property on premises owned
or leased by the Government to determine when title thereto
vested in the United States, and to utilize, transfer or other-
wise dispose of such property. Former owners of such property
upon proper claim filed within three years from the date of
vesting of title in the United States shall be paid the proceeds
realized from the disposition of such property or, if the prop-
erty is used or transferred, the fair value therefor as of the
time title was vested in the United States as determined by
the Administrator, less in either case the costs incident to the
care and handling of such property as determined by the Ad-
ministrator.
(n) For the purpose of carrying into effect the provisions of sub-

section (j), the Administrator or the head of any Federal agency
designated by the Administrator, and, with respect to subsection
(k)(1), the Secretary of Health, Education, and Welfare or the head
of any Federal agency designated by the Secretary, are authorized
to enter into cooperative agreements with State surplus property
distribution agencies designated in conformity with subsection (j).
Such cooperative agreements may provide for utilization by such
Federal agency, with or without payment or reimbursement, of the
property, facilities, personnel, and services of the State agency in
carrying out any such program, and for making available to such
State agency, with or without payment or reimbursement, prop-
erty, facilities, personnel, or services of such Federal agency in con-
nection with such utilization. Payment or reimbursement, if any,
from the State agency shall be credited to the fund or appropria-
tion against which charges would be made if no payment or reim-
bursement were received. In addition, under such cooperative
agreements and subject to such other conditions as may be imposed
by the Administrator, or with respect to subsection (k)(1) by the
Secretary of Health, Education, and Welfare, any surplus property
transferred to the State agency for distribution pursuant to sub-
section (j)(3) may be retained by the State agency for use in per-
forming its functions. Unless otherwise directed by the Adminis-
trator, title to property so retained shall vest in the State agency.

(o)(1) Six months after the end of the first full fiscal year after
the date of enactment of this paragraph, and biennially thereafter,
the Administrator shall transmit a report to the Congress that cov-
ers the initial period from such effective date and each succeeding
biennial period and contains—

(A) a full and independent evaluation of the operation of
programs for the donation of Federal surplus personal prop-
erty,

(B) statistical information on the amount of excess per-
sonal property transferred to Federal agencies and provided to
grantees and non-Federal organizations and surplus personal
property approved for donation to the State Agencies for Sur-
plus Property and donated to eligible non-Federal organiza-
tions during each succeeding biennial period, and
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(C) such recommendations as the Administrator deter-
mines to be necessary or desirable.
(2) A copy of each report made under paragraph (3) 1 shall also

be simultaneously furnished to the Comptroller General of the
United States. The Comptroller General shall review and evaluate
the report and make any comments and recommendations to the
Congress thereon, as he deems necessary or desirable.

(p)(1)(A) Under such regulation as he may prescribe, the Ad-
ministrator is authorized in his discretion to transfer or convey to
the several States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the Virgin Islands, the Trust
Territory of the Pacific Islands, the Commonwealth of the Northern
Mariana Islands, or any political subdivision or instrumentality
thereof, surplus real and related personal property determined by
the Attorney General to be required for correctional facility use by
the authorized transferee or grantee under an appropriate program
or project for the care or rehabilitation of criminal offenders as ap-
proved by the Attorney General. Transfers or conveyance under
this authority shall be made by the Administrator without mone-
tary consideration to the United States. If the Attorney General de-
termines that any surplus property transferred or conveyed pursu-
ant to an agreement entered into between March 1, 1982, and the
enactment of this subsection was suitable for transfer or convey-
ance under this subsection, the Administrator shall reimburse the
transferee for any monetary consideration paid to the United
States for such transfer or conveyance.

(B) The Administrator may exercise the authority under sub-
paragraph (A) with respect to such surplus real and related prop-
erty needed by the transferee or grantee for—

(i) law enforcement purposes, as determined by the Attor-
ney General; or

(ii) emergency management response purposes, including
fire and rescue services, as determined by the Director of the
Federal Emergency Management Agency.
(2) The deed of conveyance of any surplus real and related per-

sonal property disposed of under the provisions of this subsection—
(A) shall provide that all such property shall be used and

maintained for the purpose for which it was conveyed in per-
petuity, and that in the event the property ceases to be used
or maintained for that purpose, all or any portion of the prop-
erty shall, in its then existing condition, at the option of the
United States, revert to the United States; and

(B) may contain such additional terms, reservations, re-
strictions, and conditions as may be determined by the Admin-
istrator to be necessary to safeguard the interests of the
United States.
(3) With respect to surplus real and related personal property

conveyed pursuant to this subsection, the Administrator is author-
ized and directed—

(A) to determine and enforce compliance with the terms,
conditions, reservations, and restrictions contained in any in-
strument by which such transfer was made;
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(B) to reform, correct, or amend any such instrument by
the execution of a corrective reformative or amendatory instru-
ment where necessary to correct such instrument or to conform
such transfer to the requirements of applicable law; and

(C) to (i) grant releases from any of the terms, conditions,
reservations, and restrictions contained in, and (ii) convey,
quitclaim, or release to the transferee or other eligible user any
right or interest reserved to the United States by any instru-
ment by which such transfer was made, if he determines that
the property so transferred no longer serves the purpose for
which it was transferred, or that such release, conveyance, or
quitclaim deed will not prevent accomplishment of the purpose
for which such property was so transferred: Provided, That any
such release, conveyance, or quitclaim deed may be granted on,
or made subject to, such terms and conditions as he or she
shall deem necessary to protect or advance the interests of the
United States.
(q)(1) Under such regulations as the Administrator, after con-

sultation with the Secretary of Defense, may prescribe, the Admin-
istrator, or the Secretary of Defense, in the case of property located
at a military installation closed or realigned pursuant to a base clo-
sure law, may, in his or her discretion, assign to the Secretary of
Transportation for disposal such surplus real property, including
buildings, fixtures, and equipment situated thereon, as is rec-
ommended by the Secretary of Transportation as being needed for
the development or operation of a port facility.

(2) Subject to the disapproval of the Administrator or the Sec-
retary of Defense within 30 days after notice by the Secretary of
Transportation of a proposed conveyance of property for any of the
purposes described in paragraph (1), the Secretary of Transpor-
tation, through such officers or employees of the Department of
Transportation as he or she may designate, may convey, at no con-
sideration to the United States, such surplus real property, includ-
ing buildings, fixtures, and equipment situated thereon, for use in
the development or operation of a port facility to any State, the
District of Columbia, the Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, the Trust Territory of the Pa-
cific Islands, the Commonwealth of the Northern Mariana Islands,
or any political subdivision, municipality, or instrumentality there-
of.

(3) No transfer of property may be made under this subsection
until the Secretary of Transportation has—

(A) determined, after consultation with the Secretary of
Labor, that the property to be conveyed is located in an area
of serious economic disruption;

(B) received and, after consultation with the Secretary of
Commerce, approved an economic development plan submitted
by an eligible grantee and based on assured use of the property
to be conveyed as part of a necessary economic development
program; and

(C) transmitted to Congress an explanatory statement that
contains information substantially similar to the information
contained in statements prepared under subsection (e)(6).
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(4) The instrument of conveyance of any surplus real property
and related personal property disposed of under this subsection
shall—

(A) provide that all such property shall be used and main-
tained in perpetuity for the purpose for which it was conveyed,
and that if the property ceases to be used or maintained for
that purpose, all or any portion of the property shall, in its
then existing condition, at the option of the United States, re-
vert to the United States; and

(B) contain such additional terms, reservations, restric-
tions, and conditions as the Secretary of Transportation shall
by regulation require to assure use of the property for the pur-
poses for which it was conveyed and to safeguard the interests
of the United States.
(5) With respect to surplus real property and related personal

property conveyed pursuant to this subsection, the Secretary of
Transportation shall—

(A) determine and enforce compliance with the terms, con-
ditions, reservations, and restrictions contained in any instru-
ment by which such conveyance was made;

(B) reform, correct, or amend any such instrument by the
execution of a corrective, reformative, or amendatory instru-
ment if necessary to correct such instrument or to conform
such conveyance to the requirements of applicable law; and

(C)(i) grant releases from any of the terms, conditions, res-
ervations, and restrictions contained in, and (ii) convey, quit-
claim, or release to the grantee any right or interest reserved
to the United States by, any instrument by which such convey-
ance was made, if the Secretary of Transportation determines
that the property so conveyed no longer serves the purpose for
which it was conveyed, or that such release, conveyance, or
quitclaim deed will not prevent accomplishment of the purpose
for which such property was so conveyed, except that any such
release, conveyance, or quitclaim deed may be granted on, or
made subject to, such terms and conditions as the Secretary of
Transportation considers necessary to protect or advance the
interests of the United States.
(6) In this section, the term ‘‘base closure law’’ means the fol-

lowing:
(A) Title II of the Defense Authorization Amendments and

Base Closure and Realignment Act (Public Law 100–526; 10
U.S.C. 2687 note).

(B) The Defense Base Closure and Realignment Act of
1990 (part A of title XXIX of Public Law 101–510; 10 U.S.C.
2687 note).

(C) Section 2687 of title 10, United States Code.
(r) The head of a Federal agency having control of a canine

that has been used by a Federal agency in the performance of law
enforcement duties and that has been determined by the agency to
be no longer needed for official purposes may donate the canine to
an individual who has experience handling canines in the perform-
ance of those duties.

Q:\COMP\MISC\FPASA49

December 29, 2000 



33 Sec. 204FED. PROP. & ADMIN. SERVICES ACT OF 1949

SEC. 204. ø40 U.S.C. 485¿ PROCEEDS FROM TRANSFER OR DISPOSITION
OF PROPERTY

(a) All proceeds under this title from any transfer of excess
property to a Federal agency for its use, or from any sale, lease,
or other disposition of surplus property, shall be covered into the
Treasury as miscellaneous receipts, except as provided in sub-
sections (b), (c), (d), (e), and (h) of this section.

(b) Except as provided in subsection (h), all the proceeds of
such dispositions of surplus real and related personal property
made by the Administrator of General Services shall be set aside
in a separate fund in the Treasury. Not more than an amount to
be determined quarterly by the director of the Office of Manage-
ment and budget may be obligated from such fund by the Adminis-
trator to pay the direct expenses incurred for the utilization of ex-
cess property and the disposal of surplus property under this Act
for fees of appraisers, auctioneers, and realty brokers, for costs of
environmental and historic preservation services, and for adver-
tising and surveying. Such payments from this fund may be used
either to pay such expenses directly or to reimburse the fund or ap-
propriation initially bearing such expenses. Fees paid to apprais-
ers, auctioneers, and brokers shall be in accordance with the scale
of fees customarily paid for such services in similar commercial
transactions, and in no event shall more than 12 per centum of the
proceeds of all dispositions within each fiscal year of surplus real
and related personal property be paid out of such proceeds under
this authorization to meet direct expenses incurred in connection
with such dispositions. Periodically, but not less often than once
each year, any excess funds beyond current operating needs shall
be transferred from the fund to miscellaneous receipts: Provided,
That a report of receipts, disbursements, and transfers to miscella-
neous receipts under this authorization shall be made annually in
connection with the budget estimates to the Director of the Office
of Management and Budget and to the Congress.

(c) Where the property transferred or disposed of was acquired
by the use of funds either not appropriated from the general fund
of the Treasury or appropriated therefrom but by law reimbursable
from assessment, tax, or other revenue or receipts, then the net
proceeds of the disposition or transfer shall be credited to the reim-
bursable fund or appropriation or paid to the Federal agency which
determined such property to be excess: Provided, That the proceeds
shall be credited to miscellaneous receipts in any case when the
agency which determined the property to be excess shall deem it
uneconomical or impractical to ascertain the amount of net pro-
ceeds. A used in this subsection, the term ‘‘net proceeds of the dis-
position or transfer’’ means the proceeds of the disposition or trans-
fer minus all expenses incurred for care and handling and disposi-
tion or transfer.

(d) Any Federal agency disposing of surplus property under
this title (1) may deposit, in a special account with the Treasurer
of the United States, such amount of the proceeds of such disposi-
tions as it deems necessary to permit appropriate refunds to pur-
chasers when any disposition is rescinded or does not become final,
or payments for breach of any warranty, and (2) may withdraw

Q:\COMP\MISC\FPASA49

December 29, 2000 



34Sec. 204 FED. PROP. & ADMIN. SERVICES ACT OF 1949

therefrom amounts so to be refunded or paid, without regard to the
origin of the funds withdraw.

(e) Where any contract entered into by an executive agency or
any subcontract under such contract authorizes the proceeds of any
sale of property in the custody of the contractor or subcontractor
to be credited to the price or cost of the work covered by such con-
tract or subcontract, the proceeds of any such sale shall be credited
in accordance with the contract or subcontract.

(f) Any executive agency entitled to receive cash under any
contract covering the lease, sale or other disposition of surplus
property may in its discretion accept in lieu of cash, any property
determined by the President to be strategic or critical material at
the prevailing market price thereof at the time the cash payment
or payments became or become due.

(g) Where credit has been extended in connection with any dis-
position of surplus property under this title or by War Assets Ad-
ministration (or its predecessor agencies) under the Surplus Prop-
erty Act of 1944, or where such disposition has been by lease or
permit, the Administrator shall administer and manage such cred-
it, lease, or permit, and any security therefor, and may enforce, ad-
just, and settle any right of the Government with respect thereto
in such manner and upon such terms as he deems in the best inter-
est of the Government.

(h)(1) If the Secretary of a military department determines
that real property, and improvements thereon, under the control of
that department (other than property at a military installation des-
ignated for closure or realignment) is excess to the needs of that
department, the Secretary of Defense shall provide that the prop-
erty be made available for transfer without reimbursement to the
other military departments within the Department of Defense. If
the property is not transferred to another military department, the
Secretary of the military department concerned shall request the
Administrator to transfer or dispose of such property in accordance
with the provisions of this Act, section 13(g) of the Surplus Prop-
erty Act of 1944 (50 U.S.C. App. 1622(g)), or other applicable law.

(2) The Administrator shall deposit any proceeds (less expenses
of transferring or disposing of the property as provided in sub-
section (b)) in a special account in the Treasury of the United
States. The amount deposited in such account with respect to the
transfer or disposal of any such property shall be available, to the
extent provided in appropriation Acts, as follows:

(A) 50 percent of such amount shall be available for facility
maintenance and repair or environmental restoration at the
military installation where the property is located.

(B) 50 percent of such amount shall be available for facility
maintenance and repair and for environmental restoration by
the military department that had jurisdiction over the property
before it was disposed of or transferred.
(3) As part of the annual request for authorizations of appro-

priations to the Committee on Armed Services of the Senate and
the Committee on Armed Services of the House of Representatives,
the Secretary of Defense shall include an accounting of each trans-
fer and disposal made in accordance with this subsection during
the fiscal year preceding the fiscal year in which the request is
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1 See section 7 of P.L. 103–123 (107 Stat. 1247), which provides as follows:
‘‘SEC. 7. Section 204 of the Federal Property and Administrative Services Act of 1949 is

amended by adding a subsection (i) to provide that the Administrator may retain from the pro-
ceeds of sales of personal property conducted by the General Services Administration amounts
necessary to recover, to the extent practicable, costs incurred by the General Services Adminis-
tration (or its agent) in conducting such sales. The Administrator shall deposit amounts retained
into the General Supply Fund established under section 109(a) of the Federal Property and Ad-
ministrative Services Act of 1949 and may use such portion of amounts so deposited as is nec-
essary to pay (1) direct costs incurred by the General Services Administration in conducting
sales of personal property, and (2) indirect costs incurred by the General Services Administra-
tion that are reasonably related to those sales. Amounts retained that are not needed to pay
the direct and indirect costs incurred shall periodically, but not less than annually, be trans-
ferred from the General Supply Fund to the general fund or another appropriate account in the
Treasury.’’

made, including a detailed explanation of each such transfer and
disposal and of the use of the proceeds received from it by the De-
partment of Defense.

(4) This subsection does not apply to damaged or deteriorated
military family housing facilities conveyed under section 2854a of
title 10, United States Code.

(5) For purposes of this subsection, the term ‘‘military installa-
tion’’ shall have the meaning given that term in section 2687(e)(1)
of title 10, United States Code. 1

SEC. 205. ø40 U.S.C. 486¿ POLICIES, REGULATIONS, AND DELEGATIONS.
(a) The President may prescribe such policies and directives,

not inconsistent with the provisions of this Act, as he shall deem
necessary to effectuate the provisions of this Act, which policies
and directives shall govern the Administrator and executive agen-
cies in carrying out their respective functions hereunder.

(b) The Comptroller General after considering the needs and
requirements of the executive agencies shall prescribe principles
and standards of accounting for property, cooperate with the Ad-
ministrator and with the executive agencies in the development of
property accounting systems, and approve such systems when
deemed to be adequate and in conformity with prescribed principles
and standards. From time to time the General Accounting Office
shall examine such property accounting systems as are established
by the executive agencies to determine the extent of compliance
with prescribed principles and standards and approved systems,
and the Comptroller General shall report to the Congress any fail-
ure to comply with such principles and standards or to adequately
account for property.

(c) The Administrator shall prescribe such regulations as he
deems necessary to effectuate his functions under this Act, and the
head of each executive agency shall cause to be issued such orders
and directives as such head deems necessary to carry out such reg-
ulations.

(d) The Administrator is authorized to delegate and to author-
ize successive redelegation of any authority transferred to or vested
in him by this Act (except for the authority to issue regulations on
matters of policy having application to executive agencies, the au-
thority contained in section 106, and except as otherwise provided
in this Act) to any official in the General Services Administration
or to the head of any other Federal agency.

(e) With respect to any function transferred to or vested in the
General Services Administration or the Administrator by this Act,
the Administrator may (1) direct the undertaking of its perform-
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ance by the General Services Administration or by any constituent
organization therein which he may designate or establish; or (2)
designate and authorize any executive agency to perform such
function for itself; or (3) designate and authorize any other execu-
tive agency to perform such function: or (4) provide for such per-
formance by any combination of the foregoing methods. Any des-
ignation or assignment of functions or delegation of authority to
another executive agency under this section shall be made only
with the consent of the executive agency concerned or upon direc-
tion of the President.

(f) When any executive agency (including the General Services
Administration and constituent organizations thereof) is authorized
and directed by the Administrator to carry out any function under
this Act, the Administrator may, with the approval of the Director
of the Office of Management and Budget, provide for the transfer
of appropriate personnel, records, property, and allocated funds of
the General Services Administration, or of such other executive
agency as has theretofore carried out such function, to the execu-
tive agency so authorized and directed.

(g) The Administrator may establish advisory committees to
advise with him with respect to any function transferred to or vest-
ed in the Administrator by this Act. The Members thereof shall
serve without compensation but shall be entitled to transportation
and not to exceed $25 per diem in lieu of subsistence, as authorized
by section 5 of the Act of August 2, 1946 (5 U.S.C. 5703(b)–(d),
5707), so serving.

(h) The Administrator shall advise and consult with interested
Federal agencies with a view to obtaining their advice and assist-
ance in carrying out the purposes of this Act.

(i) If authorized by the Administrator, officers and employees
of the General Services Administration having investigatory func-
tions are empowered, while engaged in the performance of their du-
ties in conducting investigations, to administer oaths to any person.
SEC. 206. ø40 U.S.C. 487¿ SURVEYS, STANDARDIZATION AND CATA-

LOGING
(a) As he may deem necessary for the effectuation of his func-

tions under this subchapter, and after adequate advance notice to
the executive agencies affected, and with due regard to the require-
ments of the Department of Defense as determined by the Sec-
retary of Defense, the Administrator is authorized (1) to make sur-
veys of Government property and property management practices
and obtain reports thereon from executive agencies; (2) to cooperate
with executive agencies in the establishment of reasonable inven-
tory levels for property stocked by them and from time to time re-
port any excessive stocking to the Congress and to the Director of
the Office of Management and Budget; (3) to establish and main-
tain such uniform Federal supply catalog system as may be appro-
priate to identify and classify personal property under the control
of Federal agencies: Provided, That the Administrator and the Sec-
retary of Defense shall coordinate the cataloging activities of the
General Services Administration and the Department of Defense so
as to avoid unnecessary duplication; and (4) subject to regulations
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* So in law. P.L. 98–191, secs. 8(d)(1) & 9(a)(2) enacted conflicting provisions (97 Stat. 1331).
Intent is ‘‘subject to regulations promulgated’’.

and regulation * promulgated by the Administrator for Federal Pro-
curement Policy pursuant to the Office of Federal Procurement Pol-
icy Act, to prescribe standardized forms and procedures, except
such as the Comptroller General is authorized by law to prescribe,
and standard purchase specifications.

(b) Each Federal agency shall utilize such uniform Federal
supply catalog system and standardized forms and procedures and
standard purchase specifications, except as the Administrator, tak-
ing into consideration efficiency, economy, and other interests of
the Government, shall otherwise provide.

(c) The General Accounting Office shall audit all types of prop-
erty accounts and transactions at such times and in such manner
as determined by the Comptroller General. Such audit shall be con-
ducted as far as practicable at the place or places where the prop-
erty or records of the executive agencies are kept and shall include
but not necessarily be limited to an evaluation of the effectiveness
of internal controls and audits, and a general audit of the discharge
of accountability for Government-owned or controlled property
based upon generally accepted principles of auditing.
SEC. 207. ø40 U.S.C. 488¿ APPLICABILITY OF ANTITRUST LAWS.

(a) Except as provided by subsection (c), no executive agency
shall dispose of any plant, plants, or other property to any private
interest until such agency has received the advice of the Attorney
General on the question whether such disposal would tend to cre-
ate or maintain a situation inconsistent with the antitrust laws.
Whenever any such disposal is contemplated by any executive
agency, such a agency shall transmit promptly to the Attorney
General notice of such proposed disposal and the probable terms or
conditions thereof. If such notice is given by an executive agency
other than the General Services Administration, a copy of such no-
tice shall be transmitted simultaneously to the Administrator.
Within a reasonable time, in no event to exceed sixty days, after
receipt of such notification, the Attorney General shall advise the
Administrator and any other interested executive agency whether,
so far as he can determine, the proposed disposition would tend to
create or maintain a situation inconsistent with the antitrust laws.

(b) Upon request made by the Attorney General, the Adminis-
trator or any other executive agency shall furnish or cause to be
furnished to the Attorney General such information as the Admin-
istrator or such other executive agency may possess which the At-
torney General determines to be appropriate or necessary to enable
him to give the advice required by this section, or to determine
whether any other disposition or proposed disposition of surplus
property violates or would violate any of the antitrust laws.

(c) This section shall not apply to the disposal of—
(1) real property, if the estimated fair market value is less

than $3,000,000; or
(2) personal property (other than a patent, process, tech-

nique, or invention), if the estimated fair market value is less
than $3,000,000.
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(d) Nothing contained in this Act shall impair, amend, or mod-
ify any of the antitrust laws or limit or prevent the application of
any such law to any person who acquires in any manner any prop-
erty under the provisions of this Act.

As used in this section, the term ‘‘antitrust laws’’ includes the
Act of July 2, 1890 (ch. 647, 26 Stat. 209), as amended; the Act of
October 15, 1914 (ch. 323, 38 Stat. 730), as amended; the Federal
Trade Commission Act (38 Stat. 717), as amended; and sections 73
and 74 of the Act of August 27, 1894 (28 Stat. 570), as amended.
SEC. 208. ø40 U.S.C. 758¿ EMPLOYMENT OF PERSONNEL.

(a) The Administrator is authorized, subject to the civil-service
and classification laws, to appoint and fix the compensation of such
personnel as may be necessary to carry out the provisions of titles
I, II, III, V, and VI of this Act.

(b) To such extent as he finds necessary to carry out the provi-
sions of titles I, II, III, V, and VI of this Act, the Administrator is
hereby authorized to procure the temporary (not in excess of one
year) or intermittent services of experts or consultants or organiza-
tions thereof, including stenographic reporting services, by contract
or appointment, and in such cases such service shall be without re-
gard to the civil-service and classification laws, and, except in the
case of stenographic reporting services by organizations, without
regard to section 3709, Revised Statutes, as amended (41 U.S.C. 5).

(c) Notwithstanding the provisions of section 1222 of the Re-
vised Statutes (10 U.S.C. 576) or of any other provision of law, the
Administrator in carrying out the functions imposed upon him by
this Act is authorized to utilize in his agency the services of offi-
cials, officers, and other personnel in other executive agencies, in-
cluding personnel of the armed services, with the consent of the
head of the agency concerned.
SEC. 209. ø40 U.S.C. 489¿ CIVIL REMEDIES AND PENALTIES.

(a) Where any property is transferred or disposed of in accord-
ance with this Act and any regulations prescribed hereunder, no of-
ficer or employee of the Government shall (1) be liable with respect
to such transfer or disposition except for his own fraud, or (2) be
accountable for the collection of any purchase price for such prop-
erty which is determined to be uncollectible by the Federal agency
responsible therefor.

(b) Every person who shall use or engage in, or cause to be
used or engaged in, or enter into an agreement, combination, or
conspiracy to use or engage in or to cause to be used or engaged
in, any fraudulent trick, scheme, or device, for the purpose of secur-
ing or obtaining, or aiding to secure or obtain, for any person any
payment, property, or other benefits from the United States or any
Federal agency in connection with the procurement, transfer, or
disposition of property hereunder—

(1) shall pay to the United States the sum of $2,000 for
each such act, and double the amount of any damage which the
United States may have sustained by reason thereof, together
with the cost of suit; or

(2) shall, if the United States shall so elect, pay to the
United States, as liquidated damages, a sum equal to twice the
consideration agreed to be given by the United States or any
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Federal agency to such person or by such person to the United
States or any Federal agency, as the case may be; or

(3) shall, if the United States shall so elect, restore to the
United States the money or property thus secured and ob-
tained and the United States shall retain as liquidated dam-
ages any property, money, or other consideration given to the
United States or any Federal agency for such money or prop-
erty, as the case may be.
(c) The several district courts of the United States, the District

Court of the United States for the District of Columbia, and the
several district courts of the Territories and possessions of the
United States, within whose jurisdictional limits the person, or per-
sons, doing or committing such act, or any one of them, resides or
shall be found, shall wheresoever such act may have been done or
committed, have full power and jurisdiction to hear, try, and deter-
mine such suit, and such person or persons are not inhabitants of
or found within the district in which suit is brought may be
brought in by order to the court to be served personally or by publi-
cation or in such other reasonable manner as the court may direct.

(d) The civil remedies provided in this section shall be in addi-
tion to all other criminal penalties and civil remedies provided by
law.
SEC. 210. ø40 U.S.C. 490¿ OPERATION OF BUILDINGS AND RELATED AC-

TIVITIES
(a) Whenever and to the extent that the Administrator has

been or hereafter may be authorized by any provision of law other
than this subsection to maintain, operate, and protect any building,
property, or grounds situated in or outside the District of Colum-
bia, including the construction, repair, preservation, demolition,
furnishing, and equipment thereof, he is authorized in the dis-
charge of the duties so conferred upon him—

(1) to purchase, repair, and clean uniforms for civilian em-
ployees of the General Services, Administration who are re-
quired by law or regulation to wear uniform clothing;

(2) to furnish arms and ammunition for the protection
force maintained by the General Services Administration;

(3) to pay ground rent for buildings owned by the United
States or occupied by Federal agencies, and to pay such rent
in advance when required by law or when the Administrator
shall determine such action to be in the public interest;

(4) to employ and pay personnel employed in connection
with the functions of operation, maintenance, and protection of
property at such per diem rates as may be approved by the Ad-
ministrator, not exceeding rates currently paid by private in-
dustry for similar services in the place where such services are
performed;

(5) without regard to the provisions of section 322 of the
Act of June 30, 1932 (47 Stat. 412), as amended, to pay rental,
and to make repairs, alterations, and improvements under the
terms of any lease entered into by, or transferred to, the Gen-
eral Services Administration for the housing of any Federal
agency which on June 30, 1950, was specifically exempted by
law from the requirements of said section;
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(6) to obtain payments, through advance or otherwise, for
services, space, quarters, maintenance, repair, or other facili-
ties furnished, on a reimbursable basis, to any other Federal
agency, or any mixed-ownership corporation (as defined in the
Government Corporation Control Act), or the District of Colum-
bia, and to credit such payments to the applicable appropria-
tion of the General Services Administration;

(7) to make changes in, maintain, and repair the pneu-
matic tube system connecting buildings owned by the United
States or occupied by Federal agencies in New York City in-
stalled under franchise of the city of New York, approved June
29, 1909, and June 11, 1928, and to make payments of any ob-
ligations arising thereunder in accordance with the provisions
of the Acts approved August 5, 1909 (36 Stat. 120), and May
15, 1928 (45 Stat. 533);

(8) to repair, alter, and improve rented premises without
regard to the 25 per centum limitation of section 322 of the Act
of June 30, 1932 (47 Stat. 412), as amended, upon a determina-
tion by the Administrator that by reason of circumstances set
forth in such determination the execution of such work, with-
out reference to such limitation, is advantageous to the Gov-
ernment in terms of economy, efficiency, or national security:
Provided, That such determination shall show that the total
cost (rentals, repairs, alterations, or improvements) to the Gov-
ernment for the expected life of the lease shall be less than the
cost of alternative space which needs no such repairs, alter-
ations, or improvements;

(9) to pay sums in lieu of taxes on real property declared
surplus by Government corporations, pursuant to the Surplus
Property Act of 1944, where legal title to such property re-
mains in any such Government corporation;

(10) to furnish utilities and other services where such utili-
ties and other services are not provided from other sources to
persons, firms, or corporations occupying or utilizing plants or
portions of plants which constitute (A) a part of the National
Industrial Reserve pursuant to the National Industrial Reserve
Act of 1948, or (B) surplus real property, and to credit the
amounts received therefrom to the applicable appropriation of
the General Services Administration;

(11) at the direction of the Secretary of Defense, to use
proceeds received from insurance against damage to properties
of the National Industrial Reserve for repair or restoration of
the damaged properties;

(12) to acquire, by purchase, condemnation, or otherwise,
real estate and interests therein;

(13) to enter into leases of Federal building sites and addi-
tions to sites, including improvements thereon, until they are
needed for construction purposes, at their fair rental value and
upon such other terms and conditions as the Administrator
deems in the public interest pursuant to the provisions of sec-
tion 203(e) hereof. Such leases may be negotiated without pub-
lic advertising for bids if the lessee is the former owner from
whom the property was acquired by the United States or his
tenant in possession, and the lease is negotiated incident to or
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1 So in law. Should be a semicolon.

in connection with the acquisition of the property. Rentals re-
ceived under leases executed pursuant to this paragraph may
be deposited into the Buildings Management Fund established
by subsection (f) of this section;

(14) to enter into contracts for periods not exceeding five
years for the inspection, maintenance, and repair of fixed
equipment in such buildings which are federally owned; and

(15) to render direct assistance to and perform special
services for the Inaugural Committee (as defined in the Act of
August 6, 1956, 70 Stat. 1049) during an inaugural period in
connection with Presidential inaugural operations and func-
tions, including employment of personal services without re-
gard to the civil service and classification laws; provide Gov-
ernment-owned and leased space for personnel and parking;
pay overtime to guard and custodial forces; erect and remove
stands and platforms; provide and operate first-aid stations;
provide furniture and equipment; and provide other incidental
services in the discretion of the Administrator 1

(16) to enter into leases of space on major pedestrian ac-
cess levels and courtyards and rooftops of any public building
with persons, firms, or organizations engaged in commercial,
cultural, educational, or recreational activities (as defined in
section 105 of the Public Buildings Cooperative Use Act of
1976). The Administrator shall establish a rental rate for such
leased space equivalent to the prevailing commercial rate for
comparable space devoted to a similar purpose in the vicinity
of the public building. Such leases may be negotiated without
competitive bids, but shall contain such terms and conditions
and be negotiated pursuant to such procedures as the Adminis-
trator deems necessary to promote competition and to protect
the public interest;

(17) to make available, on occasion, or to lease at such
rates and on such other terms and conditions as the Adminis-
trator deems to be in the public interest, auditoriums, meeting
rooms, courtyards, rooftops, and lobbies of public buildings to
persons, firms, or organizations engaged in cultural, edu-
cational, or recreational activities (as defined in section 105 of
the Public Buildings Cooperative Use Act of 1976) that will not
disrupt the operation of the building;

(18) to deposit into the fund established by subsection (f)
of this section all sums received under lease or rentals exe-
cuted pursuant to paragraphs (16) and (17) of this subsection,
and each sum shall be credited to the appropriation made for
such fund applicable to the operation of such building; and

(19) to furnish utilities, maintenance, repair, and other
services to persons, firms, or organizations leasing space pur-
suant to paragraphs (16) and (17) of this subsection. Such serv-
ices may be provided during and outside of regular working
hours of Federal agencies.
(b) At the request of any Federal agency or any mixed-owner-

ship corporation (as defined in the Government Corporation Con-
trol Act), or the District of Columbia, the Administrator is hereby
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authorized to operate, maintain, and protect any building owned by
the United States (or, in the case of any wholly owned or mixed-
ownership Government corporation, by such corporation) and occu-
pied by the agency or instrumentality making such request.

(c) At the request of any Federal agency or any mixed-owner-
ship corporation (as defined in the Government Corporation Con-
trol Act), or the District of Columbia, the Administrator is hereby
authorized (1) to acquire land for buildings and projects authorized
by the Congress; (2) to make or cause to be made, under contract
or otherwise, surveys and test borings and to prepare plans and
specifications for such buildings and projects prior to the approval
by the Attorney General of the title to the sites thereof; and (3) to
contract for, and to supervise, the construction and development
and the equipping of such buildings or projects. Any sum available
to any such Federal agency or instrumentality for any such build-
ing or project may be transferred by such agency to the General
Services Administration in advance for such purposes as the Ad-
ministrator shall determine to be necessary, including the payment
of salaries and expenses of personnel engaged in the preparation
of plants and specifications or in field supervision, and for general
office expenses to be incurred in the rendition of any such service.

(d) Whenever the Director of the Office of Management and
Budget shall determine such action to be in the interest of economy
or efficiency, he shall transfer to the Administrator all functions
then vested in any other Federal agency with respect to the oper-
ation, maintenance, and custody of any office building owned by
the United States or any wholly owned Government corporation, or
any office building or part thereof occupied by any Federal agency
under any lease, except that no transfer shall be made under this
subsection—

(1) of any post-office building unless the Director shall first
determine that such building is not used predominantly for
post-office purposes, and functions which are transferred here-
under to the Administrator with respect to any post-office
building may be delegated by him only to another officer or
employee of the General Services Administration or to the
Postmaster General;

(2) of any building located in any foreign country;
(3) of any building located on the grounds of any fort,

camp, post, arsenal, navy yard, naval training station, airfield,
proving ground, military supply depot, or school, or of any
similar facility of the Department of Defense, unless and to
such extent as a permit for its use by another agency or agen-
cies shall have been issued by the Secretary of Defense or his
duly authorized representative;

(4) of any building which the Director of the Office of man-
agement and Budget finds to be a part of a group of buildings
which are (A) located in the same vicinity, (B) utilized wholly
or predominantly for the special purposes of the agency having
custody thereof, and (C) not generally suitable for the use of
other agencies; or

(5) of the Treasury Building, the Bureau of Engraving and
Printing Building, the buildings occupied by the National Bu-
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reau of Standards, and the buildings under the jurisdiction of
regents of the Smithsonian Institution.
(e) Notwithstanding any other provision of law, the Adminis-

trator is authorized, in accordance with policies and directives pre-
scribed by the President under section 205(a) and after consulta-
tion with the heads of the executive agencies affected, to assign
and reassign space of all executive agencies in Government-owned
and leased buildings in and outside the District of Columbia upon
a determination by the Administrator that such assignment or re-
assignment is advantageous to the Government in terms of econ-
omy, efficiency, or national security. Administrator shall, where
practicable, give priority in the assignment of space on any major
pedestrian access level not leased under the terms of subsection
(a)(16) or (a)(17) of this section in such buildings to Federal activi-
ties requiring regular contact with members of the public. To the
extent such space is unavailable, the Administrator shall provide
space with maximum ease of access to building entrances.

(f)(1) There is hereby established in the Treasury of the United
States on such date as may be determined by the Administrator,
a fund (to be known as the Federal Buildings Fund) into which
there shall be deposited the following revenues and collections:

(A) User charges made pursuant to subsection (j) of this
section payable in advance or otherwise.

(B) Proceeds with respect to building sites authorized to be
leased pursuant to subsection (a) of this section.

(C) receipts from carriers and others for loss of, or damage
to, property belonging to the fund.
(2) Moneys deposited into the fund shall be available for ex-

penditure for real property management and related activities in
such amounts as are specified in annual appropriations Acts with-
out regard to fiscal year limitations.

(3) There are hereby merged with the fund established under
this subsection, unexpented balances of (A) the Buildings Manage-
ment Fund (including any surplus therein), established pursuant to
this subsection prior to its amendment by the Public Buildings
Amendments of 1972; (B) the Construction Services Fund, created
by section 296 of this title; and (C) any funds appropriated to Gen-
eral Services Administration under the headings ‘‘Repair and Im-
provement of Public Buildings’’, ‘‘Construction, Public Buildings
Projects’’, ‘‘Sites and Expenses, Public Buildings Projects’’, ‘‘Con-
struction, Federal Office Building Numbered 7, Washington, Dis-
trict of Columbia’’, and ‘‘Additional Court Facilities’’, in any appro-
priation Act, for the years prior to the fiscal year in which the fund
becomes operational. The fund shall assume all the liabilities, obli-
gations, and commitments of the said (1) Buildings Management
Fund, (2) Construction Services Fund,and (3) the appropriations
specified in (C) hereof.

(4) There is authorized to be appropriated to the fund for the
fiscal year in which the fund becomes operational, and for the suc-
ceeding fiscal year, such advances to the fund as may be necessary
to carry out its purposes. Such advances shall be repaid within 30
years, with interest at a rate not less than a rate determined by
the Secretary of the Treasury taking into consideration the current
average market yield on outstanding marketable obligations of the
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United States with remaining period to maturity comparable to the
average maturities of such advances adjusted to the nearest one-
eight of 1 per centum.

(5) In any fiscal year there may be deposited to miscellaneous
receipts in the Treasury of the United States such amount as may
be specified in appropriation Acts.

(6) Nothing in this section shall preclude the Administrator
from providing special services not included in the standard level
user charge on a reimbursable basis and such reimbursements may
be credited to the fund established under this subsection.

(7)(A) The Administrator is authorized to receive amounts from
rebates or other cash incentives related to energy savings and shall
deposit such amounts in the Federal Buildings Fund for use as pro-
vided in subparagraph (D).

(B) The Administrator may accept, from a utility, goods or
services which enhance the energy efficiency of Federal facilities.

(C) In the administration of any real property for which the
Administrator leases and pays utility costs, the Administrator may
assign all or a portion of energy rebates to the lessor to underwrite
the costs incurred in undertaking energy efficiency improvements
in such real property if the payback period for such improvement
is at least 2 years less than the remainder of the term of the lease.

(D) The Administrator may, in addition to amounts appro-
priated for such purposes and without regard to paragraph (2), ob-
ligate for energy management improvement programs—

(i) amounts received and deposited in the Federal Build-
ings Fund under subparagraph (A);

(ii) goods and services received under subparagraph (B);
and

(iii) amounts the Administrator determines are not needed
for other authorized projects and are otherwise available to im-
plement energy efficiency programs.
(8)(A) The Administrator is authorized to receive amounts from

the sale of recycled materials and shall deposit such amounts in
the Federal Buildings Fund for use as provided in subparagraph
(B).

(B) The Administrator may, in addition to amounts appro-
priated for such purposes and without regard to paragraph (2), ob-
ligate amounts received and deposited in the Federal Buildings
Fund under subparagraph (A) for programs which—

(i) promote further source reduction and recycling pro-
grams; and

(ii) encourage employees to participate in recycling pro-
grams by providing funding for child care.
(g) Whenever an agency, or an organizational unit thereof, oc-

cupying a substantial and identifiable segment of space (building,
floor, wing, and so forth) in a location controlled for purposes of as-
signment of space by the Administrator, is moved to such a sub-
stantial and identifiable segment of space in the same or another
location so controlled by the Administrator, furniture and fur-
nishings used by the moving agency or unit shall be moved only
if the Administrator after consultation with the head of the agency
concerned, and with due regard for the program activities of such
agency, shall determine that suitable replacements cannot more
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economically and efficiently be made available in the new space. In
the absence of such determination, suitable furniture and fur-
nishings for the new space shall be provided, as the Administrator
shall determine to be more economical and efficient, (1) from stocks
under the control of the moving agency or (2) from stocks available
to the Administrator, but the same or similar items shall not be
provided from both sources. When furniture and furnishings are
provided for the new space from stocks available to the Adminis-
trator, the items so provided shall remain in the control of the Ad-
ministrator, and the furniture and furnishings previously used by
the moving agency or unit and not moved to the new space shall
pass to the control of the Administrator without reimbursement.
When furniture and furnishings not so moved are carried as assets
of a revolving or working capital fund at the time they pass to the
control of the Administrator, the net book value thereof shall be
written off and the capital of the fund diminished by the amount
of such write-off. When furniture or furnishings which have been
purchased from trust funds pass to the control of the Administrator
pursuant to this subsection, reimbursement shall be made by the
Administrator for the fair market value of such furniture and fur-
nishings.

(h)(1) The Administrator is authorized to enter into lease
agreements with any person, copartnership, corporation, or other
public or private entity, which do not bind the Government for pe-
riods in excess of twenty years for each such lease agreement, on
such terms as he deems to be in the interest of the United States
and necessary for the accommodation of Federal agencies in build-
ings and improvements which are in existence or to be erected by
the lessor for such purposes and to assign and reassign space
therein to Federal agencies.

(2) If the unexpired portion of any lease of space to the Govern-
ment is determined by the Administrator to be surplus property
and the property is thereafter disposed of by sublease by the Ad-
ministrator, the Administrator is authorized, notwithstanding sec-
tion 204(a), to deposit rental received in the buildings management
fund (40 U.S.C. 490(f)) and defray from the fund any costs nec-
essary to provide services to the Governments’ lessee and to pay
the rent not otherwise provided for on the lease of the space to the
Government.

(i)(1) Any executive agency is authorized to install, repair, and
replace sidewalks around buildings, installations, properties, or
grounds under the control of such agency and owned by the United
States within the several States, the District of Columbia, the
Commonwealth of Puerto Rico, and the possession of the United
States, by reimbursement to a State or political subdivision thereof,
the District of Columbia, the Commonwealth of Puerto Rico, and a
possession of the United States, or otherwise.

(2) Installation, repair, and replacement under this subsection
shall be performed in accordance with regulations to be prescribed
by the Administrator of General Services with the approval of the
Director of the Office of Management and Budget.

(3) Funds appropriated to the agency for installation, repair,
and maintenance, generally, shall be available for expenditure to
accomplish the purposes of this subsection.

Q:\COMP\MISC\FPASA49

December 29, 2000 



46Sec. 210 FED. PROP. & ADMIN. SERVICES ACT OF 1949

(4) Nothing contained herein shall increase or enlarge the tort
liability of the United States for injuries to persons or damages to
property beyond such liability presently existing by virtue of any
other law.

(j) The Administrator is authorized and directed to charge any-
one furnished services, space, quarters, maintenance, repair, or
other facilities (hereinafter referred to as space and services), at
rates to be determined by the Administrator from time to time and
provided for in regulations issued by him. Such rates and charges
shall approximate commercial charges for comparable space and
services, except that with respect to those buildings for which the
Administrator of General Services is responsible for alterations
only (as the term ‘‘alter’’ is defined in section 612(5) of Title 40) the
rates charged the occupant for such services shall be fixed by the
Administrator so as to recover only the approximate applicable cost
incurred by him in providing such alterations. The Administrator
may exempt anyone from the charges required by this subsection
if he determines that such charges would be infeasible or imprac-
tical. To the extent any such exemption is granted, appropriations
to the General Services Administration are authorized to reimburse
the fund for any loss of revenue.

(k) Any Executive agency, other than the General Services Ad-
ministration, which provides to anyone space and services set forth
in subsection (j) of this section, is authorized to charge the occu-
pant for such space and services at rates approved by the Adminis-
trator. Moneys derived by such executive agency from such rates
or fees shall be credited to the appropriation or fund initially
charged for providing the service, except that amounts which are
in excess of actual operating and maintenance costs of providing
the service shall be credited to miscellaneous receipts unless other-
wise authorized by law.

(l)(1) The Administrator may establish, acquire space for, and
equip flexiplace work telecommuting centers (in this subsection re-
ferred to as ‘‘telecommuting centers’’) for use by employees of Fed-
eral agencies, State and local governments, and the private sector
in accordance with this subsection.

(2) The Administrator may make any telecommuting center
available for use by individuals who are not Federal employees to
the extent the center is not being fully utilized by Federal employ-
ees. The Administrator shall give Federal employees priority in
using the telecommuting centers.

(3)(A) The Administrator shall charge user fees for the use of
any telecommuting center. The amount of the user fee shall ap-
proximate commercial charges for comparable space and services
except that in no instance shall such fee be less than that nec-
essary to pay the cost of establishing and operating the center, in-
cluding the reasonable cost of renovation and replacement of fur-
niture, fixtures, and equipment.

(B) Amounts received by the Administrator after September
30, 1993, as user fees for use of any telecommuting center may be
deposited into the Fund established under subsection (f) of this sec-
tion and may be used by the Administrator to pay costs incurred
in the establishment and operation of the center.
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(4) The Administrator may provide guidance, assistance, and
oversight to any person regarding establishment and operation of
alternative workplace arrangements, such as telecommuting,
hoteling, virtual offices, and other distributive work arrangements.

(5) In considering whether to acquire any space, quarters,
buildings, or other facilities for use by employees of any executive
agency, the head of that agency shall consider whether the need for
the facilities can be met using alternative workplace arrangements
referred to in paragraph (4).
SEC. 211. ø40 U.S.C. 491¿ MOTOR VEHICLE IDENTIFICATION AND OPER-

ATION.
(a) In order to carry out the policy, expressed in section 2 of

this Act, to provide for an economical and efficient system for
transportation of Government personnel and property, it is further
intended by the Congress in enacting this section to (1) provide for
the proper identification of Government motor vehicles; (2) estab-
lish effective means of limiting their use to official governmental
purposes; (3) reduce the number of Government-owned vehicles to
the minimum necessary for transaction of the public business; (4)
provide wherever practicable for centrally operated interagency
pools or systems for local transportation of Government personnel
and property and (5) establish procedures to insure safe operation
of motor vehicles on Government business.

(b) Subject to regulations issued by the President pursuant to
subsection (c), the Administrator shall in respect of executive agen-
cies, and to the extent that he determines that so doing is advan-
tageous to the Government in terms of economy, efficiency, or serv-
ice, after consultation with and with due regard to the program ac-
tivities of the agencies concerned, (1) consolidate, take over, ac-
quire, or arrange for the operation by any executive agency of,
motor vehicles and other related equipment and supplies for the
purpose of establishing motor vehicle pools and systems to serve
the needs of executive agencies; and (2) provide for the establish-
ment, maintenance, and operation (including servicing and storage)
of motor vehicle pools or systems for transportation of property or
passengers, and for furnishing such motor vehicle and related serv-
ices to executive agencies. Such motor vehicle services may be fur-
nished, as determined by the Administrator, through the use,
under rental or other arrangements, of motor vehicles of private
fleet operators, taxicab companies, local, or interstate common car-
riers, or Government-owned motor vehicles, or combinations there-
of. The Administrator shall, so far as practicable, provide any of
the services specified in this subsection to any Federal agency,
mixed ownership corporation (as defined in the Government Cor-
poration Control Act), or the District of Columbia, upon its request.

(c) The President shall, within ninety days after the effective
date of this section, issue regulations under this section to estab-
lish procedures for the taking effect of determinations made by the
Administrator pursuant to subsection (b). Such regulations shall
provide for adequate notice to executive agencies of any determina-
tions affecting them or their functions; for independent review and
decision as directed by the President of any determination not mu-
tually agreed upon between the Administrator and the agency con-
cerned, including exemption of any agency, in whole or in part,
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from any determination; and for enforcement of determinations be-
coming effective under such regulations. No determination made
pursuant to subsection (b) shall be binding upon any agency except
as provided in such regulations.

(d)(1) The General Supply Fund provided for in section 109
shall be available for use by or under the direction and control of
the Administrator for paying all elements of cost (including the
purchase or rental price of motor vehicles and other related equip-
ment and supplies) incident to the establishment, maintenance,
and operation (including services and storage) of motor vehicle
pools or systems for the transportation of property or passengers,
and to the furnishing of such motor vehicles and equipment and re-
lated services pursuant to subsection (b).

(2) Payments by requisitioning agencies so served shall be at
prices fixed by the Administrator at levels which will recover, so
far as practicable, all such elements of cost, and may, in the Ad-
ministrator’s discretion, include increments for the estimated re-
placement cost of such motor vehicles, equipment, and supplies.
Such increments may, notwithstanding section 109(e) of this Act,
be retained as part of the capital of the General Supply Fund, but
shall be available only for replacement of such motor vehicles,
equipment, and supplies. The purchase price, plus such increments
for the estimated replacement cost, of such motor vehicles and
equipment shall be recovered only through charges for the cost of
amortization. Such costs shall be determined in accordance with
the accrual accounting methods; and financial reports shall be pre-
pared on the basis of such accounting.

(e) Any determination made by the Administrator pursuant to
subsection (b) shall set forth in writing an analytical justification
for the establishment, maintenance, and operation of each such
motor vehicle pool and system. Such justification shall include a
detailed comparison of estimated costs of present and proposed
modes of operation, and a showing that savings can be realized by
the establishment, maintenance, and operation of such pool or sys-
tem.

(f) Whenever any such motor vehicle pool or system has been
established pursuant to subsection (b), the Administrator shall
maintain accurate records of the cost of its establishment, mainte-
nance, and operation. If, during any reasonable period, not exceed-
ing two successive fiscal years, no actual savings are realized on
the basis of the accounting for costs provided in subsection (d) the
Administrator shall discontinue such motor vehicle pool or system,
and shall return to the agency or agencies involved motor vehicles
and related equipment and supplies similar in kind and of a value
reasonably comparable to the value of the motor vehicles and re-
lated equipment and supplies theretofore received by the Adminis-
trator from such agency or agencies.

(g) Whenever the Administrator takes over pursuant to sub-
section (b) any motor vehicle or other related equipment or supplies
from any Government corporation, or from any other agency if such
vehicle, equipment or supplies have been acquired by such agency
through expenditures made from, and not therefore reimbursed to,
any revolving or trust fund authorized by law, the Administrator
shall reimburse such corporation or fund by an amount equal to
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the fair market value of the vehicle, equipment or supplies so
taken over. If thereafter, pursuant to subsection (f), the Adminis-
trator returns to such corporation or agency any motor vehicle,
equipment or supplies, the Administrator shall be reimbursed by
the payment to him, by such corporation or from such fund, of an
amount equal to the fair market value of the vehicle, equipment or
supplies so returned.

(h) When reimbursement is not required under subsection (g),
the value, as determined by the Administrator, of any motor vehi-
cle or other related equipment or supplies taken over under author-
ity of subsection (b) may be added to the capital of the General
Supply Fund, and in the event that property similar in kind is sub-
sequently returned pursuant to subsection (f), the value thereof
may be deducted from the General Supply Fund.

(i) The Administrator, in the operation of motor vehicle pools
or systems, may make provision for the furnishing, sale, and use
of scrip, tokens, tickets, and similar devices for the making of pay-
ment by using agencies for services rendered by the Administrator
in the transportation of property or passengers.

(j) The United States Civil Service Commission shall issue reg-
ulations to govern executive agencies in authorizing civilian per-
sonnel to operate Government-owned motor vehicles for official pur-
poses within the States of the Union, the District of Columbia,
Puerto Rico, and the possessions of the United States. Such regula-
tions shall prescribe standards of physical fitness for authorized op-
erators and may require operators and prospective operators to ob-
tain such State and local licenses or permits as would be required
for the operation by them of similar vehicles for other than official
purposes. The head of each executive agency shall issue such or-
ders and directives as may be necessary to comply with such regu-
lations and shall make appropriate provision therein for periodi-
cally testing the physical fitness of operators and prospective oper-
ators and for the suspension and revocation of authorizations to op-
erate.

(k) Under regulations prescribed by the Administrator, every
motor vehicle acquired and used for official purposes within the
United States, its Territories, or possessions, by any Federal agen-
cy or the District of Columbia shall be conspicuously identified by
showing thereon either (1) the full name of the department, estab-
lishment, corporation, or agency by which it is used and the service
in which it is used, or (2) a title descriptive of the service in which
it is used if such title readily identifies the department, establish-
ment, corporation, or agency concerned, and the legend ‘‘For official
use only’’: Provided, That the regulations issued pursuant to this
section may provide for exemptions from the requirement of this
section when conspicuous identification would interfere with the
purpose for which a vehicle is acquired and used.

(1) Whenever, during the regular course of his duties, there
shall come to the knowledge of the Administrator any violation of
the provisions of section 638a of title 31 or of section 641 of title
18 of the United States Code involving the conversion by a Govern-
ment official or employee of a Government-owned or leased motor
vehicle to his own use or the use of others, the Administrator shall
report such violation to the head of the agency in which the official
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1 Similar provisions of law applicable to defense procurement are found in chapter 137 of title
10, United States Code, set forth beginning on page 67.

or employee concerned is employed, for further investigation and
either appropriate disciplinary action under 638a of Title 31, or
where appropriate referral to the Attorney General for prosecution
under section 641 of Title 18.

(m) [Repealed.]
SEC. 212. ø40 U.S.C. 492¿ REPORTS TO CONGRESS

The Administrator shall submit a report to the Congress, in
January of each year and at such other times as he may deem it
desirable, regarding the administration of his functions under this
Act, together with such recommendations for amendments to this
Act as he may deem appropriate as the result of the administration
of such functions, at which time he shall also cite the laws becom-
ing obsolete by reason of passage or operation of the provisions of
this Act.

TITLE III—PROCUREMENT PROCEDURE 1

SEC. 301. ø41 U.S.C. 251¿ DECLARATION OF PURPOSE.
The purpose of this title is to facilitate the procurement of

property and services.
SEC. 302. ø41 U.S.C. 252¿ APPLICATION AND PROCUREMENT METHODS.

(a) Executive agencies shall make purchases and contracts for
property and services in accordance with the provisions of this title
and implementing regulations of the Administrator; but this title
does not apply—

(1) to the Department of Defense, the Coast Guard, and
the National Aeronautics and Space Administration; or

(2) when this chapter is made inapplicable pursuant to sec-
tion 602(d) of this Act or any other law, but when this title is
made inapplicable by any such provision of law sections 3709
and 3710 of the Revised Statutes, as amended, shall be appli-
cable in the absence of authority conferred by statute to pro-
cure without advertising or without regard to said section
3709.
(b) It is the declared policy of the Congress that a fair propor-

tion of the total purchases and contracts for property and services
for the Government shall be placed with small-business concerns.

(c)(1) This title does not (A) authorize the erection, repair, or
furnishing of any public building or public improvement, but such
authorization shall be required in the same manner as heretofore,
or (B) permit any contract for the construction or repair of build-
ings, roads, sidewalks, sewers, mains, or similar items using proce-
dures other than sealed-bid procedures under section 303(a)(2)(A),
if the conditions set forth in section 303(a)(2)(A) apply or the con-
tract is to be performed outside the United States.

(2) Section 303(a)(2)(A) does not require the use of sealed-bid
procedures in cases in which section 204(e) of title 23, United
States Code, applies.
SEC. 302A. ø41 U.S.C. 252a¿ SIMPLIFIED ACQUISITION THRESHOLD.

(a) SIMPLIFIED ACQUISITION THRESHOLD.—For purposes of ac-
quisitions by executive agencies, the simplified acquisition thresh-

Q:\COMP\MISC\FPASA49

December 29, 2000 



51 Sec. 303FED. PROP. & ADMIN. SERVICES ACT OF 1949

old is as specified in section 4(11) of the Office of Federal Procure-
ment Policy Act.

(b) INAPPLICABLE LAWS.—No law properly listed in the Federal
Acquisition Regulation pursuant to section 33 of the Office of Fed-
eral Procurement Policy Act shall apply to or with respect to a con-
tract or subcontract that is not greater than the simplified acquisi-
tion threshold.
SEC. 302B. ø41 U.S.C. 252b¿ IMPLEMENTATION OF SIMPLIFIED ACQUISI-

TION PROCEDURES.
The simplified acquisition procedures contained in the Federal

Acquisition Regulation pursuant to section 31 of the Office of Fed-
eral Procurement Policy Act shall apply in executive agencies as
provided in such section.
SEC. 302C. ø41 U.S.C. 252c¿ IMPLEMENTATION OF ELECTRONIC COM-

MERCE CAPABILITY.
(a) IMPLEMENTATION OF ELECTRONIC COMMERCE CAPABILITY.—

(1) The head of each executive agency shall implement the elec-
tronic commerce capability required by section 30 of the Office of
Federal Procurement Policy Act (41 U.S.C. 426).

(2) In implementing the electronic commerce capability pursu-
ant to paragraph (1), the head of an executive agency shall consult
with the Administrator for Federal Procurement Policy.

(b) DESIGNATION OF AGENCY OFFICIAL.—The head of each exec-
utive agency shall designate a program manager to implement the
electronic commerce capability for that agency. The program man-
ager shall report directly to an official at a level not lower than the
senior procurement executive designated for the executive agency
under section 16(3) of the Office of Federal Procurement Policy Act
(41 U.S.C. 414(3)).
SEC. 303. ø41 U.S.C. 253¿ COMPETITION REQUIREMENTS.

(a)(1) Except as provided in subsections (b), (c), and (g) and ex-
cept in the case of procurement procedures otherwise expressly au-
thorized by statute, an executive agency in conducting a procure-
ment for property or services—

(A) shall obtain full and open competition through the use
of competitive procedures in accordance with the requirements
of this title and the Federal Acquisition Regulation; and

(B) shall use the competitive procedure or combination of
competitive procedures that is best suited under the cir-
cumstances of the procurement.
(2) In determining the competitive procedures appropriate

under the circumstances, an executive agency—
(A) shall solicit sealed bids if—

(i) time permits the solicitation, submission, and eval-
uation of sealed bids;

(ii) the award will be made on the basis of price and
other price-related factors;

(iii) it is not necessary to conduct discussions with the
responding sources about their bids; and

(iv) there is a reasonable expectation of receiving more
than one sealed bid; and
(B) shall request competitive proposals if sealed bids are

not appropriate under clause (A).
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(b)(1) An executive agency may provide for the procurement of
property or services covered by this section using competitive pro-
cedures but excluding a particular source in order to establish or
maintain any alternative source or sources of supply for that prop-
erty or service if the agency head determines that to do so—

(A) would increase or maintain competition and would
likely result in reduced overall costs for such procurement, or
for any anticipated procurement, of such property or services;

(B) would be in the interest of national defense in having
a facility (or a producer, manufacturer, or other supplier) avail-
able for furnishing the property or service in case of a national
emergency or industrial mobilization;

(C) would be in the interest of national defense in estab-
lishing or maintaining an essential engineering, research, or
development capability to be provided by an educational or
other nonprofit institution or a federally funded research and
development center;

(D) would ensure the continuous availability of a reliable
source of supply of such property or service;

(E) would satisfy projected needs for such property or serv-
ice determined on the basis of a history of high demand for the
property or service; or

(F) in the case of medical supplies, safety supplies, or
emergency supplies, would satisfy a critical need for such sup-
plies.
(2) An executive agency may provide for the procurement of

property or services covered by this section using competitive pro-
cedures, but excluding other than small business concerns in fur-
therance of sections 9 and 15 of the Small Business Act (15 U.S.C.
639; 644).

(3) A contract awarded pursuant to the competitive procedures
referred to in paragraphs (1) and (2) shall not be subject to the jus-
tification and approval required by subsection (f)(1).

(4) A determination under paragraph (1) may not be made for
a class of purchases or contracts.

(c) An executive agency may use procedures other than com-
petitive procedures only when—

(1) the property or services needed by the executive agency
are available from only one responsible source and no other
type of property or services will satisfy the needs of the execu-
tive agency;

(2) the executive agency’s need for the property or services
is of such an unusual and compelling urgency that the Govern-
ment would be seriously injured unless the executive agency is
permitted to limit the number of sources from which it solicits
bids or proposals;

(3) it is necessary to award the contract to a particular
source or sources in order (A) to maintain a facility, producer,
manufacturer, or other supplier available for furnishing prop-
erty or services in case of a national emergency or to achieve
industrial mobilization, (B) to establish or maintain an essen-
tial engineering, research, or development capability to be pro-
vided by an educational or other nonprofit institution or a fed-
erally funded research and development center, or (C) to pro-
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cure the services of an expert for use, in any litigation or dis-
pute (including any reasonably foreseeable litigation or dis-
pute) involving the Federal Government, in any trial, hearing,
or proceeding before any court, administrative tribunal, or
agency, or to procure the services of an expert or neutral for
use in any part of an alternative dispute resolution or nego-
tiated rulemaking process, whether or not the expert is ex-
pected to testify;

(4) the terms of an international agreement or treaty be-
tween the United States Government and a foreign govern-
ment or international organization, or the written directions of
a foreign government reimbursing the executive agency for the
cost of the procurement of the property or services for such
government, have the effect of requiring the use of procedures
other than competitive procedures;

(5) subject to subsection (h), a statute expressly authorizes
or requires that the procurement be made through another ex-
ecutive agency or from a specified source, or the agency’s need
is for a brand-name commercial item for authorized resale;

(6) the disclosure of the executive agency’s needs would
compromise the national security unless the agency is per-
mitted to limit the number of sources from which it solicits
bids or proposals; or

(7) the head of the executive agency—
(A) determines that it is necessary in the public inter-

est to use procedures other than competitive procedures in
the particular procurement concerned, and

(B) notifies the Congress in writing of such determina-
tion not less than 30 days before the award of the contract.

(d)(1) For the purposes of applying subsection (c)(1)—
(A) in the case of a contract for property or services to be

awarded on the basis of acceptance of an unsolicited research
proposal, the property or services shall be considered to be
available from only one source if the source has submitted an
unsolicited research proposal that demonstrates a unique and
innovative concept the substance of which is not otherwise
available to the United States and does not resemble the sub-
stance of a pending competitive procurement; and

(B) in the case of a follow-on contract for the continued de-
velopment or production of a major system or highly special-
ized equipment when it is likely that award to a source other
than the original source would result in (i) substantial duplica-
tion of cost to the Government which is not expected to be re-
covered through competition, or (ii) unacceptable delays in ful-
filling the executive agency’s needs, such property may be
deemed to be available only from the original source and may
be procured through procedures other than competitive proce-
dures.
(2) The authority of the head of an executive agency under sub-

section (c)(7) may not be delegated.
(e) An executive agency using procedures other than competi-

tive procedures to procure property or services by reason of the ap-
plication of subsection (c)(2) or (c)(6) shall request offers from as
many potential sources as is practicable under the circumstances.
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(f)(1) Except as provided in paragraph (2), an executive agency
may not award a contract using procedures other than competitive
procedures unless—

(A) the contracting officer for the contract justifies the use
of such procedures in writing and certifies the accuracy and
completeness of the justification;

(B) the justification is approved—
(i) in the case of a contract for an amount exceeding

$500,000 (but equal to or less than $10,000,000), by the
competition advocate for the procuring activity (without
further delegation) or by an official referred to in clause
(ii) or (iii); and

(ii) in the case of a contract for an amount exceeding
$10,000,000 (but equal to or less than $50,000,000), by the
head of the procuring activity or a delegate who, if a mem-
ber of the armed forces, is a general or flag officer or, if
a civilian, is serving in a position in grade GS–16 or above
under the General Schedule (or in a comparable or higher
position under another schedule); or

(iii) in the case of a contract for an amount exceeding
$50,000,000, by the senior procurement executive of the
agency designated pursuant to section 16(3) of the Office
of Federal Procurement Policy Act (41 U.S.C. 414(3)) (with-
out further delegation); and
(C) any required notice has been published with respect to

such contract pursuant to section 18 of the Office of Federal
Procurement Policy Act and all bids or proposals received in
response to such notice have been considered by such executive
agency.
(2) In the case of a procurement permitted by subsection (c)(2),

the justification and approval required by paragraph (1) may be
made after the contract is awarded. The justification and approval
required by paragraph (1) is not required—

(A) when a statute expressly requires that the procure-
ment be made from a specified source;

(B) when the agency’s need is for a brand-name commer-
cial item for authorized resale;

(C) in the case of a procurement permitted by subsection
(c)(7); or

(D) in the case of a procurement conducted under (i) the
Javits-Wagner-O’Day Act (41 U.S.C. 46 et seq.), or (ii) section
8(a) of the Small Business Act (15 U.S.C. 637(a)).
(3) The justification required by paragraph (1)(A) shall

include—
(A) a description of the agency’s needs;
(B) an identification of the statutory exception from the re-

quirement to use competitive procedures and a demonstration,
based on the proposed contractor’s qualifications or the nature
of the procurement, of the reasons for using that exception;

(C) a determination that the anticipated cost will be fair
and reasonable;

(D) a description of the market survey conducted or a
statement of the reasons a market survey was not conducted;
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(E) a listing of the sources, if any, that expressed in writ-
ing an interest in the procurement; and

(F) a statement of the actions, if any, the agency may take
to remove or overcome a barrier to competition before a subse-
quent procurement for such needs.
(4) The justification required by paragraph (1)(A) and any re-

lated information shall be made available for inspection by the pub-
lic consistent with the provisions of section 552 of title 5, United
States Code.

(5) In no case may an executive agency—
(A) enter into a contract for property or services using pro-

cedures other than competitive procedures on the basis of the
lack of advance planning or concerns related to the amount of
funds available to the agency for procurement functions; or

(B) procure property or services from another executive
agency unless such other executive agency complies fully with
the requirements of this title in its procurement of such prop-
erty or services.

The restriction set out in clause (B) is in addition to, and not in
lieu of any other restriction provided by law.

(g)(1) In order to promote efficiency and economy in contracting
and to avoid unnecessary burdens for agencies and contractors, the
Federal Acquisition Regulation shall provide for—

(A) special simplified procedures for purchases of property
and services for amounts not greater than the simplified acqui-
sition threshold; and

(B) special simplified procedures for purchases of property
and services for amounts greater than the simplified acquisi-
tion threshold but not greater than $5,000,000 with respect to
which the contracting officer reasonably expects, based on the
nature of the property or services sought and on market re-
search, that offers will include only commercial items.
(2)(A) The Administrator of General Services shall prescribe

regulations that provide special simplified procedures for acquisi-
tions of leasehold interests in real property at rental rates that do
not exceed the simplified acquisition threshold.

(B) For purposes of subparagraph (A), the rental rate or rates
under a multiyear lease do not exceed the simplified acquisition
threshold if the average annual amount of the rent payable for the
period of the lease does not exceed the simplified acquisition
threshold.

(3) A proposed purchase or contract for an amount above the
simplified acquisition threshold may not be divided into several
purchases or contracts for lesser amounts in order to use the sim-
plified procedures required by paragraph (1).

(4) In using the simplified procedures, an executive agency
shall promote competition to the maximum extent practicable.

(5) An executive agency shall comply with the Federal Acquisi-
tion Regulation provisions referred to in section 31(f) of the Office
of Federal Procurement Policy Act (41 U.S.C. 427).

(h) The Federal Acquisition Regulation shall ensure that the
requirement to obtain full and open competition is implemented in
a manner that is consistent with the need to efficiently fulfill the
Government’s requirements.
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(i)(1) It is the policy of Congress that an executive agency
should not be required by legislation to award a new contract to
a specific non-Federal Government entity. It is further the policy
of Congress that any program, project, or technology identified in
legislation be procured through merit-based selection procedures.

(2) A provision of law may not be construed as requiring a new
contract to be awarded to a specified non-Federal Government enti-
ty unless that provision of law—

(A) specifically refers to this subsection;
(B) specifically identifies the particular non-Federal Gov-

ernment entity involved; and
(C) specifically states that the award to that entity is re-

quired by such provision of law in contravention of the policy
set forth in paragraph (1).
(3) For purposes of this subsection, a contract is a new contract

unless the work provided for in the contract is a continuation of the
work performed by the specified entity under a preceding contract.

(4) This subsection shall not apply with respect to any contract
that calls upon the National Academy of Sciences to investigate, ex-
amine, or experiment upon any subject of science or art of signifi-
cance to an executive agency and to report on such matters to the
Congress or any agency of the Federal Government.
SEC. 303A. ø41 U.S.C. 253a¿ PLANNING AND SOLICITATION REQUIRE-

MENTS.
(a)(1) In preparing for the procurement of property or services,

an executive agency shall—
(A) specify its needs and solicit bids or proposals in a man-

ner designed to achieve full and open competition for the pro-
curement;

(B) use advance procurement planning and market re-
search; and

(C) develop specifications in such manner as is necessary
to obtain full and open competition with due regard to the na-
ture of the property or services to be acquired.
(2) Each solicitation under this title shall include specifications

which—
(A) consistent with the provisions of this title, permit full

and open competition;
(B) include restrictive provisions or conditions only to the

extent necessary to satisfy the needs of the executive agency
or as authorized by law.
(3) For the purposes of paragraphs (1) and (2), the type of spec-

ification included in a solicitation shall depend on the nature of the
needs of the executive agency and the market available to satisfy
such needs. Subject to such needs, specifications may be stated in
terms of—

(A) function, so that a variety of products or services may
qualify;

(B) performance, including specifications of the range of ac-
ceptable characteristics or of the minimum acceptable stand-
ards; or

(C) design requirements.
(b) In addition to the specifications described in subsection (a),

each solicitation for sealed bids or competitive proposals (other
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than for a procurement for commercial items using special sim-
plified procedures or a purchase for an amount not greater than
the simplified acquisition threshold) shall at a minimum include—

(1) a statement of—
(A) all significant factors and significant subfactors

which the executive agency reasonably expects to consider
in evaluating sealed bids (including price) or competitive
proposals (including cost or price, cost-related or price-re-
lated factors and subfactors, and noncost-related or
nonprice-related factors and subfactors); and

(B) the relative importance assigned to each of those
factors and subfactors; and
(2)(A) in the case of sealed bids—

(i) a statement that sealed bids will be evaluated with-
out discussions with the bidders; and

(ii) the time and place for the opening of the sealed
bids; or
(B) in the case of competitive proposals—

(i) either a statement that the proposals are intended
to be evaluated with, and award made after, discussions
with the offerors, or a statement that the proposals are in-
tended to be evaluated, and award made, without discus-
sions with the offerors (other than discussions conducted
for the purpose of minor clarification) unless discussions
are determined to be necessary; and

(ii) the time and place for submission of proposals.
(c)(1) In prescribing the evaluation factors to be included in

each solicitation for competitive proposals, an executive agency—
(A) shall clearly establish the relative importance assigned

to the evaluation factors and subfactors, including the quality
of the product or services to be provided (including technical
capability, management capability, prior experience, and past
performance of the offeror);

(B) shall include cost or price to the Federal Government
as an evaluation factor that must be considered in the evalua-
tion of proposals; and

(C) shall disclose to offerors whether all evaluation factors
other than cost or price, when combined, are—

(i) significantly more important than cost or price;
(ii) approximately equal in importance to cost or price;

or
(iii) significantly less important than cost or price.

(2) The regulations implementing subparagraph (C) of para-
graph (1) may not define the terms ‘‘significantly more important’’
and ‘‘significantly less important’’ as specific numeric weights that
would be applied uniformly to all solicitations or a class of solicita-
tions.

(d) Nothing in this section prohibits an executive agency
from—

(1) providing additional information in a solicitation, in-
cluding numeric weights for all evaluation factors and subfac-
tors on a case-by-case basis; or
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(2) stating in a solicitation that award will be made to the
offeror that meets the solicitation’s mandatory requirements at
the lowest cost or price.
(e) An executive agency, in issuing a solicitation for a contract

to be awarded using sealed bid procedures, may not include in such
solicitation a clause providing for the evaluation of prices for op-
tions to purchase additional property or services under the contract
unless the executive agency has determined that there is a reason-
able likelihood that the options will be exercised.
SEC. 303B. ø41 U.S.C. 253b¿ EVALUATION AND AWARD.

(a) An executive agency shall evaluate sealed bids and competi-
tive proposals, and award a contract, based solely on the factors
specified in the solicitation.

(b) All sealed bids or competitive proposals received in re-
sponse to a solicitation may be rejected if the agency head deter-
mines that such action is in the public interest.

(c) Sealed bids shall be opened publicly at the time and place
stated in the solicitation. The executive agency shall evaluate the
bids in accordance with subsection (a) without discussions with the
bidders and, except as provided in subsection (b), shall award a
contract with reasonable promptness to the responsible source
whose bid conforms to the solicitation and is most advantageous to
the United States, considering only price and the other price-re-
lated factors included in the solicitation. The award of a contract
shall be made by transmitting, in writing or by electronic means,
notice of the award to the successful bidder. Within 3 days after
the date of contract award, the executive agency shall notify, in
writing or by electronic means, each bidder not awarded the con-
tract that the contract has been awarded.

(d)(1) An executive agency shall evaluate competitive proposals
in accordance with subsection (a) and may award a contract—

(A) after discussions with the offerors, provided that writ-
ten or oral discussions have been conducted with all respon-
sible offerors who submit proposals within the competitive
range; or

(B) based on the proposals received and without discus-
sions with the offerors (other than discussions conducted for
the purpose of minor clarification), if, as required by section
303A(b)(2)(B)(i), the solicitation included a statement that pro-
posals are intended to be evaluated, and award made, without
discussions, unless discussions are determined to be necessary.
(2) If the contracting officer determines that the number of

offerors that would otherwise be included in the competitive range
under paragraph (1)(A) exceeds the number at which an efficient
competition can be conducted, the contracting officer may limit the
number of proposals in the competitive range, in accordance with
the criteria specified in the solicitation, to the greatest number that
will permit an efficient competition among the offerors rated most
highly in accordance with such criteria.

(3) Except as otherwise provided in subsection (b), the execu-
tive agency shall award a contract with reasonable promptness to
the responsible source whose proposal is most advantageous to the
United States, considering only cost or price and the other factors
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included in the solicitation. The executive agency shall award the
contract by transmitting, in writing or by electronic means, notice
of the award to such source and, within 3 days after the date of
contract award, shall notify, in writing or by electronic means, all
other offerors of the rejection of their proposals.

(e)(1) When a contract is awarded by the head of an executive
agency on the basis of competitive proposals, an unsuccessful offer-
or, upon written request received by the agency within 3 days after
the date on which the unsuccessful offeror receives the notification
of the contract award, shall be debriefed and furnished the basis
for the selection decision and contract award. The executive agency
shall debrief the offeror within, to the maximum extent practicable,
5 days after receipt of the request by the executive agency.

(2) The debriefing shall include, at a minimum—
(A) the executive agency’s evaluation of the significant

weak or deficient factors in the offeror’s offer;
(B) the overall evaluated cost and technical rating of the

offer of the contractor awarded the contract and the overall
evaluated cost and technical rating of the offer of the debriefed
offeror;

(C) the overall ranking of all offers;
(D) a summary of the rationale for the award;
(E) in the case of a proposal that includes a commercial

item that is an end item under the contract, the make and
model of the item being provided in accordance with the offer
of the contractor awarded the contract; and

(F) reasonable responses to relevant questions posed by
the debriefed offeror as to whether source selection procedures
set forth in the solicitation, applicable regulations, and other
applicable authorities were followed by the executive agency.
(3) The debriefing may not include point-by-point comparisons

of the debriefed offeror’s offer with other offers and may not dis-
close any information that is exempt from disclosure under section
552(b) of title 5, United States Code.

(4) Each solicitation for competitive proposals shall include a
statement that information described in paragraph (2) may be dis-
closed in post-award debriefings.

(5) If, within one year after the date of the contract award and
as a result of a successful procurement protest, the executive agen-
cy seeks to fulfill the requirement under the protested contract ei-
ther on the basis of a new solicitation of offers or on the basis of
new best and final offers requested for that contract, the head of
such executive agency shall make available to all offerors—

(A) the information provided in debriefings under this sub-
section regarding the offer of the contractor awarded the con-
tract; and

(B) the same information that would have been provided
to the original offerors.
(f)(1) When the contracting officer excludes an offeror submit-

ting a competitive proposal from the competitive range (or other-
wise excludes such an offeror from further consideration prior to
the final source selection decision), the excluded offeror may re-
quest in writing, within 3 days after the date on which the ex-
cluded offeror receives notice of its exclusion, a debriefing prior to
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award. The contracting officer shall make every effort to debrief the
unsuccessful offeror as soon as practicable but may refuse the re-
quest for a debriefing if it is not in the best interests of the Govern-
ment to conduct a debriefing at that time.

(2) The contracting officer is required to debrief an excluded of-
feror in accordance with subsection (e) of this section only if that
offeror requested and was refused a preaward debriefing under
paragraph (1) of this subsection.

(3) The debriefing conducted under this subsection shall
include—

(A) the executive agency’s evaluation of the significant ele-
ments in the offeror’s offer;

(B) a summary of the rationale for the offeror’s exclusion;
and

(C) reasonable responses to relevant questions posed by
the debriefed offeror as to whether source selection procedures
set forth in the solicitation, applicable regulations, and other
applicable authorities were followed by the executive agency.
(4) The debriefing conducted pursuant to this subsection may

not disclose the number or identity of other offerors and shall not
disclose information about the content, ranking, or evaluation of
other offerors’ proposals.

(g) The contracting officer shall include a summary of any de-
briefing conducted under subsection (e) or (f) in the contract file.

(h) The Federal Acquisition Regulation shall include a provi-
sion encouraging the use of alternative dispute resolution tech-
niques to provide informal, expeditious, and inexpensive procedures
for an offeror to consider using before filing a protest, prior to the
award of a contract, of the exclusion of the offeror from the com-
petitive range (or otherwise from further consideration) for that
contract.

(i) If the agency head considers that a bid or proposal evi-
dences a violation of the antitrust laws, such agency head shall
refer the bid or proposal to the Attorney General for appropriate
action.

(j)(1)(A) In preparing a solicitation for the award of a develop-
ment contract for a major system, the head of an agency shall con-
sider requiring in the solicitation that an offeror include in its offer
proposals described in subparagraph (B). In determining whether
to require such proposals, the head of the agency shall give due
consideration to the purposes for which the system is being pro-
cured and the technology necessary to meet the system’s required
capabilities. If such proposals are required, the head of the agency
shall consider them in evaluating the offeror’s price.

(B) The proposals that the head of an agency is to consider re-
quiring in a solicitation for the award of a development contract
are the following:

(i) Proposals to incorporate in the design of the major sys-
tem items which are currently available within the supply sys-
tem of the Federal agency responsible for the major system,
available elsewhere in the national supply system, or commer-
cially available from more than one source.

(ii) With respect to items that are likely to be required in
substantial quantities during the system’s service life, pro-
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posals to incorporate in the design of the major system items
which the United States will be able to acquire competitively
in the future.
(2)(A) In preparing a solicitation for the award of a production

contract for a major system, the head of an agency shall consider
requiring in the solicitation that an offeror include in its offer pro-
posals described in subparagraph (B). In determining whether to
require such proposals, the head of the agency shall give due con-
sideration to the purposes for which the system is being procured
and the technology necessary to meet the system’s required capa-
bilities. If such proposals are required, the head of the agency shall
consider them in evaluating the offeror’s price.

(B) The proposals that the head of an agency is to consider re-
quiring in a solicitation for the award of a production contract are
proposals identifying opportunities to ensure that the United
States will be able to obtain on a competitive basis items procured
in connection with the system that are likely to be reprocured in
substantial quantities during the service life of the system. Pro-
posals submitted in response to such requirement may include the
following:

(i) Proposals to provide to the United States the right to
use technical data to be provided under the contract for com-
petitive reprocurement of the item, together with cost to the
United States, if any, of acquiring such technical data and the
right to use such data.

(ii) Proposals for the qualification or development of mul-
tiple sources of supply for the item.
(3) If the head of an agency is making a noncompetitive award

of a development contract or a production contract for a major sys-
tem, the factors specified in paragraphs (1) and (2) to be considered
in evaluating an offer for a contract may be considered as objec-
tives in negotiating the contract to be awarded.

(k) PROTEST FILE.—(1) If, in the case of a solicitation for a con-
tract issued by, or an award or proposed award of a contract by,
the head of an executive agency, a protest is filed pursuant to the
procedures in subchapter V of chapter 35 of title 31, United States
Code, and an actual or prospective offeror so requests, a file of the
protest shall be established by the procuring activity and reason-
able access shall be provided to actual or prospective offerors.

(2) Information exempt from disclosure under section 552 of
title 5, United States Code, may be redacted in a file established
pursuant to paragraph (1) unless an applicable protective order
provides otherwise.

(l) AGENCY ACTIONS ON PROTESTS.—If, in connection with a
protest, the head of an executive agency determines that a solicita-
tion, proposed award, or award does not comply with the require-
ments of law or regulation, the head of such executive agency—

(1) may take any action set out in subparagraphs (A)
through (F) of subsection (b)(1) of section 3554 of title 31,
United States Code; and

(2) may pay costs described in paragraph (1) of section
3554(c) of such title within the limits referred to in paragraph
(2) of such section.
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(m) PROHIBITION ON RELEASE OF CONTRACTOR PROPOSALS.—(1)
Except as provided in paragraph (2), a proposal in the possession
or control of an executive agency may not be made available to any
person under section 552 of title 5, United States Code.

(2) Paragraph (1) does not apply to any proposal that is set
forth or incorporated by reference in a contract entered into be-
tween the agency and the contractor that submitted the proposal.

(3) In this subsection, the term ‘‘proposal’’ means any proposal,
including a technical, management, or cost proposal, submitted by
a contractor in response to the requirements of a solicitation for a
competitive proposal.
SEC. 303C. ø41 U.S.C. 253c¿ ENCOURAGEMENT OF NEW COMPETITION.

(a) In this section, ‘‘qualification requirement’’ means a re-
quirement for testing or other quality assurance demonstration
that must be completed by an offeror before award of a contract.

(b) Except as provided in subsection (c), the head of the agency
shall, before enforcing any qualification requirement—

(1) prepare a written justification stating the necessity for
establishing the qualification requirement and specify why the
qualification requirement must be demonstrated before con-
tract award;

(2) specify in writing and make available to a potential of-
feror upon request all requirements which a prospective offer-
or, or its product, must satisfy in order to become qualified,
such requirements to be limited to those least restrictive to
meet the purposes necessitating the establishment of the quali-
fication requirement;

(3) specify an estimate of the costs of testing and evalua-
tion likely to be incurred by a potential offeror in order to be-
come qualified;

(4) ensure that a potential offeror is provided, upon re-
quest, a prompt opportunity to demonstrate at its own expense
(except as provided in subsection (d)) its ability to meet the
standards specified for qualification using qualified personnel
and facilities of the agency concerned or of another agency ob-
tained through interagency agreement, or under contract, or
other methods approved by the agency (including use of ap-
proved testing and evaluation services not provided under con-
tract to the agency);

(5) if testing and evaluation services are provided under
contract to the agency for the purposes of clause (4), provide
to the extent possible that such services be provided by a con-
tractor who is not expected to benefit from an absence of addi-
tional qualified sources and who shall be required in such con-
tract to adhere to any restriction on technical data asserted by
the potential offeror seeking qualification; and

(6) ensure that a potential offeror seeking qualification is
promptly informed as to whether qualification is attained and,
in the event qualification is not attained, is promptly furnished
specific information why qualification was not attained.
(c)(1) Subsection (b) of this section does not apply with respect

to a qualification requirement established by statute prior to the
date of enactment of this section.
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(2) Except as provided in paragraph (3), if it is unreasonable
to specify the standards for qualification which a prospective offer-
or or its product must satisfy, a determination to that effect shall
be submitted to the advocate for competition of the procuring activ-
ity responsible for the purchase of the item subject to the qualifica-
tion requirement. After considering any comments of the advocate
for competition reviewing such determination, the head of the pro-
curing activity may waive the requirements of paragraphs (2)
through (5) of subsection (b) for up to two years with respect to the
item subject to the qualification requirement.

(3) The waiver authority contained in paragraph (2) shall not
apply with respect to any qualified products list.

(4) A potential offeror may not be denied the opportunity to
submit and have considered an offer for a contract solely because
the potential offeror has not been identified as meeting a qualifica-
tion requirement, if the potential offeror can demonstrate to the
satisfaction of the contracting officer that the potential offeror or
its product meets the standards established for qualification or can
meet such standards before the date specified for award of the con-
tract.

(5) Nothing contained in this subsection requires the referral
of an offer to the Small Business Administration pursuant to sec-
tion 8(b)(7) of the Small Business Act if the basis for the referral
is a challenge by the offeror to either the validity of the qualifica-
tion requirement or the offeror’s compliance with such requirement.

(6) The head of an agency need not delay a proposed procure-
ment in order to comply with subsection (b) or in order to provide
a potential offeror with an opportunity to demonstrate its ability to
meet the standards specified for qualification.

(d)(1) If the number of qualified sources or qualified products
available to compete actively for an anticipated future requirement
is fewer than two actual manufacturers or the products of two ac-
tual manufacturers, respectively, the head of the agency concerned
shall—

(A) periodically publish notice in the Commerce Business
Daily soliciting additional sources or products to seek qualifica-
tion, unless the contracting officer determines that such publi-
cation would compromise national security; and

(B) bear the cost of conducting the specified testing and
evaluation (excluding the costs associated with producing the
item or establishing the production, quality control, or other
system to be tested and evaluated) for a small business con-
cern or a product manufactured by a small business concern
which has met the standards specified for qualification and
which could reasonably be expected to compete for a contract
for that requirement, but such costs may be borne only if the
head of the agency determines that such additional qualified
sources or products are likely to result in cost savings from in-
creased competition for future requirements sufficient to offset
(within a reasonable period of time considering the duration
and dollar value of anticipated future requirements) the costs
incurred by the agency.
(2) The head of an agency shall require a prospective con-

tractor requesting the United States to bear testing and evaluation

Q:\COMP\MISC\FPASA49

December 29, 2000 



64Sec. 303D FED. PROP. & ADMIN. SERVICES ACT OF 1949

costs under paragraph (1)(B) to certify as to its status as a small
business concern under section 3 of the Small Business Act.

(e) Within seven years after the establishment of a qualifica-
tion requirement, the need for such qualification requirement shall
be examined and the standards of such requirement revalidated in
accordance with the requirements of subsection (b). The preceding
sentence does not apply in the case of a qualification requirement
for which a waiver is in effect under subsection (c)(2).

(f) Except in an emergency as determined by the head of the
agency, whenever the head of the agency determines not to enforce
a qualification requirement for a solicitation, the agency may not
thereafter enforce that qualification requirement unless the agency
complies with the requirements of subsection (b).
SEC. 303D. ø41 U.S.C. 253d¿ VALIDATION OF PROPRIETARY DATA RE-

STRICTIONS.
(a) A contract for property or services entered into by an execu-

tive agency which provides for the delivery of technical data, shall
provide that—

(1) a contractor or subcontractor at any tier shall be pre-
pared to furnish to the contracting officer a written justifica-
tion for any restriction asserted by the contractor or subcon-
tractor on the right of the United States to use such technical
data; and

(2) the contracting officer may review the validity of any
restriction asserted by the contractor or by a subcontractor
under the contract on the right of the United States to use
technical data furnished to the United States under the con-
tract if the contracting officer determines that reasonable
grounds exist to question the current validity of the asserted
restriction and that the continued adherence to the asserted
restriction by the United States would make it impracticable
to procure the item competitively at a later time.
(b) If after such review the contracting officer determines that

a challenge to the asserted restriction is warranted, the contracting
officer shall provide written notice to the contractor or subcon-
tractor asserting the restriction. Such notice shall state—

(1) the grounds for challenging the asserted restriction;
and

(2) the requirement for a response within 60 days justi-
fying the current validity of the asserted restriction.
(c) If a contractor or subcontractor asserting a restriction sub-

ject to this section submits to the contracting officer a written re-
quest, showing the need for additional time to comply with the re-
quirement to justify the current validity of the asserted restriction,
additional time to adequately permit the submission of such jus-
tification shall be provided by the contracting officer as appro-
priate. If a party asserting a restriction receives notices of chal-
lenges to restrictions on technical data from more than one con-
tracting officer, and notifies each contracting officer of the existence
of more than one challenge, the contracting officer initiating the
first in time challenge, after consultation with the party asserting
the restriction and the other contracting officers, shall formulate a
schedule of responses to each of the challenges that will afford the
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party asserting the restriction with an equitable opportunity to re-
spond to each such challenge.

(d)(1) Upon a failure by the contractor or subcontractor to sub-
mit any response under subsection (b), the contracting officer shall
issue a decision pertaining to the validity of the asserted restric-
tion.

(2) If a justification is submitted in response to the notice pro-
vided pursuant to subsection (b), a contracting officer shall within
60 days of receipt of any justification submitted, issue a decision
or notify the party asserting the restriction of the time within
which a decision will be issued.

(e) If a claim pertaining to the validity of the asserted restric-
tion is submitted in writing to a contracting officer by a contractor
or subcontractor at any tier, such claim shall be considered a claim
within the meaning of the Contract Disputes Act of 1978 (41 U.S.C.
601 et seq.).

(f)(1) If, upon final disposition, the contracting officer’s chal-
lenge to the restriction on the right of the United States to use
such technical data is sustained—

(A) the restriction on the right of the United States to use
the technical data shall be canceled; and

(B) if the asserted restriction is found not to be substan-
tially justified, the contractor or subcontractor, as appropriate,
shall be liable to the United States for payment of the cost to
the United States of reviewing the asserted restriction and the
fees and other expenses (as defined in section 2412(d)(2)(A) of
title 28) incurred by the United States in challenging the as-
serted restriction, unless special circumstances would make
such payment unjust.
(2) If, upon final disposition, the contracting officer’s challenge

to the restriction on the right of the United States to use such tech-
nical data is not sustained—

(A) the United States shall continue to be bound by the re-
striction; and

(B) the United States shall be liable for payment to the
party asserting the restriction for fees and other expenses (as
defined in section 2412(d)(2)(A) of title 28) incurred by the
party asserting the restriction in defending the asserted re-
striction if the challenge by the United States is found not to
be made in good faith.

SEC. 303E. COMMERCIAL PRICING FOR SUPPLIES.
[Repealed.]

SEC. 303F. ø41 U.S.C. 253f¿ ECONOMIC ORDER QUANTITIES.
(a) Each executive agency shall procure supplies in such quan-

tity as (A) will result in the total cost and unit cost most advan-
tageous to the United States, where practicable, and (B) does not
exceed the quantity reasonably expected to be required by the
agency.

(b) Each solicitation for a contract for supplies shall, if prac-
ticable, include a provision inviting each offeror responding to the
solicitation to state an opinion on whether the quantity of the sup-
plies proposed to be procured is economically advantageous to the
United States and, if applicable, to recommend a quantity or quan-
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tities which would be more economically advantageous to the
United States. Each such recommendation shall include a
quotation of the total price and the unit price for supplies procured
in each recommended quantity.
SEC. 303G. ø41 U.S.C. 253g¿ PROHIBITION OF CONTRACTORS LIMITING

SUBCONTRACTOR SALES DIRECTLY TO THE UNITED
STATES.

(a) Each contract for the purchase of property or services made
by an executive agency shall provide that the contractor will not—

(1) enter into any agreement with a subcontractor under
the contract that has the effect of unreasonably restricting
sales by the subcontractor directly to the United States of any
item or process (including computer software) made or fur-
nished by the subcontractor under the contract (or any follow-
on production contract); or

(2) otherwise act to restrict unreasonably the ability of a
subcontractor to make sales to the United States described in
clause (1).
(b) This section does not prohibit a contractor from asserting

rights it otherwise has under law.
(c) This section does not apply to a contract for an amount that

is not greater than the simplified acquisition threshold.
(d) An agreement between the contractor in a contract for the

acquisition of commercial items and a subcontractor under such
contract that restricts sales by such subcontractor directly to per-
sons other than the contractor may not be considered to unreason-
ably restrict sales by that subcontractor to the United States in vio-
lation of the provision included in such contract pursuant to sub-
section (a) if the agreement does not result in the Federal Govern-
ment being treated differently with regard to the restriction than
any other prospective purchaser of such commercial items from
that subcontractor.
SEC. 303H. ø41 U.S.C. 253h¿ TASK AND DELIVERY ORDER CONTRACTS:

GENERAL AU- THORITY.
(a) AUTHORITY TO AWARD.—Subject to the requirements of this

section, section 303J, and other applicable law, the head of an exec-
utive agency may enter into a task or delivery order contract (as
defined in section 303K) for procurement of services or property.

(b) SOLICITATION.—The solicitation for a task or delivery order
contract shall include the following:

(1) The period of the contract, including the number of op-
tions to extend the contract and the period for which the con-
tract may be extended under each option, if any.

(2) The maximum quantity or dollar value of the services
or property to be procured under the contract.

(3) A statement of work, specifications, or other description
that reasonably describes the general scope, nature, com-
plexity, and purposes of the services or property to be procured
under the contract.
(c) APPLICABILITY OF RESTRICTION ON USE OF NONCOMPETITIVE

PROCEDURES.—The head of an executive agency may use proce-
dures other than competitive procedures to enter into a task or de-
livery order contract under this section only if an exception in sub-
section (c) of section 303 applies to the contract and the use of such
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procedures is approved in accordance with subsection (f) of such
section.

(d) SINGLE AND MULTIPLE CONTRACT AWARDS.—(1) The head of
an executive agency may exercise the authority provided in this
section—

(A) to award a single task or delivery order contract; or
(B) if the solicitation states that the head of the executive

agency has the option to do so, to award separate task or deliv-
ery order contracts for the same or similar services or property
to two or more sources.
(2) No determination under section 303(b) is required for an

award of multiple task or delivery order contracts under paragraph
(1)(B).

(3) The regulations implementing this subsection shall—
(A) establish a preference for awarding, to the maximum

extent practicable, multiple task or delivery order contracts for
the same or similar services or property under the authority of
paragraph (1)(B); and

(B) establish criteria for determining when award of mul-
tiple task or delivery order contracts would not be in the best
interest of the Federal Government.
(e) CONTRACT MODIFICATIONS.—A task or delivery order may

not increase the scope, period, or maximum value of the task or de-
livery order contract under which the order is issued. The scope,
period, or maximum value of the contract may be increased only by
modification of the contract.

(f) INAPPLICABILITY TO CONTRACTS FOR ADVISORY AND ASSIST-
ANCE SERVICES.—Except as otherwise specifically provided in sec-
tion 303I, this section does not apply to a task or delivery order
contract for the acquisition of advisory and assistance services (as
defined in section 1105(g) of title 31, United States Code).

(g) RELATIONSHIP TO OTHER CONTRACTING AUTHORITY.—Noth-
ing in this section may be construed to limit or expand any author-
ity of the head of an executive agency or the Administrator of Gen-
eral Services to enter into schedule, multiple award, or task or de-
livery order contracts under any other provision of law.
SEC. 303I. ø41 U.S.C. 253i¿ TASK ORDER CONTRACTS: ADVISORY AND

ASSISTANCE SERVICES.
(a) AUTHORITY TO AWARD.—(1) Subject to the requirements of

this section, section 303J, and other applicable law, the head of an
executive agency may enter into a task order contract (as defined
in section 303K) for procurement of advisory and assistance serv-
ices.

(2) The head of an executive agency may enter into a task
order contract for advisory and assistance services only under the
authority of this section.

(b) LIMITATION ON CONTRACT PERIOD.—The period of a task
order contract entered into under this section, including all periods
of extensions of the contract under options, modifications, or other-
wise, may not exceed five years unless a longer period is specifi-
cally authorized in a law that is applicable to such contract.

(c) CONTENT OF NOTICE.—The notice required by section 18 of
the Office of Federal Procurement Policy Act (41 U.S.C. 416) and
section 8(e) of the Small Business Act (15 U.S.C. 637(e)) shall rea-
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sonably and fairly describe the general scope, magnitude, and dura-
tion of the proposed task order contract in a manner that would
reasonably enable a potential offeror to decide whether to request
the solicitation and consider submitting an offer.

(d) REQUIRED CONTENT OF SOLICITATION AND CONTRACT.—(1)
The solicitation shall include the information (regarding services)
described in section 303H(b).

(2) A task order contract entered into under this section shall
contain the same information that is required by paragraph (1) to
be included in the solicitation of offers for that contract.

(e) MULTIPLE AWARDS.—(1) The head of an executive agency
may, on the basis of one solicitation, award separate task order
contracts under this section for the same or similar services to two
or more sources if the solicitation states that the head of the execu-
tive agency has the option to do so.

(2) If, in the case of a task order contract for advisory and as-
sistance services to be entered into under the authority of this sec-
tion, the contract period is to exceed three years and the contract
amount is estimated to exceed $10,000,000 (including all options),
the solicitation shall—

(A) provide for a multiple award authorized under para-
graph (1); and

(B) include a statement that the head of the executive
agency may also elect to award only one task order contract if
the head of the executive agency determines in writing that
only one of the offerers is capable of providing the services re-
quired at the level of quality required.
(3) Paragraph (2) does not apply in the case of a solicitation

for which the head of the executive agency concerned determines
in writing that, because the services required under the contract
are unique or highly specialized, it is not practicable to award more
than one contract.

(f) CONTRACT MODIFICATIONS.—(1) A task order may not in-
crease the scope, period, or maximum value of the task order con-
tract under which the order is issued. The scope, period, or max-
imum value of the contract may be increased only by modification
of the contract.

(2) Unless use of procedures other than competitive procedures
is authorized by an exception in subsection (c) of section 303 and
approved in accordance with subsection (f) of such section, competi-
tive procedures shall be used for making such a modification.

(3) Notice regarding the modification shall be provided in ac-
cordance with section 18 of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 416) and section 8(e) of the Small Business Act
(15 U.S.C. 637(e)).

(g) CONTRACT EXTENSIONS.—(1) Notwithstanding the limitation
on the contract period set forth in subsection (b) or in a solicitation
or contract pursuant to subsection (e), a contract entered into by
the head of an executive agency under this section may be ex-
tended on a sole-source basis for a period not exceeding six months
if the head of such executive agency determines that—

(A) the award of a follow-on contract has been delayed by
circumstances that were not reasonably foreseeable at the time
the initial contract was entered into; and
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(B) the extension is necessary in order to ensure continuity
of the receipt of services pending the award of, and commence-
ment of performance under, the follow-on contract.
(2) A task order contract may be extended under the authority

of paragraph (1) only once and only in accordance with the limita-
tions and requirements of this subsection.

(h) INAPPLICABILITY TO CERTAIN CONTRACTS.—This section
does not apply to a contract for the acquisition of property or serv-
ices that includes acquisition of advisory and assistance services if
the head of the executive agency entering into such contract deter-
mines that, under the contract, advisory and assistance services
are necessarily incident to, and not a significant component of, the
contract.

(i) ADVISORY AND ASSISTANCE SERVICES DEFINED.—In this sec-
tion, the term ‘‘advisory and assistance services’’ has the meaning
given such term in section 1105(g) of title 31, United States Code.
SEC. 303J. ø41 U.S.C. 253j¿ TASK AND DELIVERY ORDER CONTRACTS:

ORDERS.
(a) ISSUANCE OF ORDERS.—The following actions are not re-

quired for issuance of a task or delivery order under a task or de-
livery order contract:

(1) A separate notice for such order under section 18 of the
Office of Federal Procurement Policy Act (41 U.S.C. 416) or
section 8(e) of the Small Business Act (15 U.S.C. 637(e)).

(2) Except as provided in subsection (b), a competition (or
a waiver of competition approved in accordance with section
303(f)) that is separate from that used for entering into the
contract.
(b) MULTIPLE AWARD CONTRACTS.—When multiple contracts

are awarded under section 303H(d)(1)(B) or 303I(e), all contractors
awarded such contracts shall be provided a fair opportunity to be
considered, pursuant to procedures set forth in the contracts, for
each task or delivery order in excess of $2,500 that is to be issued
under any of the contracts unless—

(1) the executive agency’s need for the services or property
ordered is of such unusual urgency that providing such oppor-
tunity to all such contractors would result in unacceptable
delays in fulfilling that need;

(2) only one such contractor is capable of providing the
services or property required at the level of quality required
because the services or property ordered are unique or highly
specialized;

(3) the task or delivery order should be issued on a sole-
source basis in the interest of economy and efficiency because
it is a logical follow-on to a task or delivery order already
issued on a competitive basis; or

(4) it is necessary to place the order with a particular con-
tractor in order to satisfy a minimum guarantee.
(c) STATEMENT OF WORK.—A task or delivery order shall in-

clude a statement of work that clearly specifies all tasks to be per-
formed or property to be delivered under the order.

(d) PROTESTS.—A protest is not authorized in connection with
the issuance or proposed issuance of a task or delivery order except
for a protest on the ground that the order increases the scope, pe-
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riod, or maximum value of the contract under which the order is
issued.

(e) TASK AND DELIVERY ORDER OMBUDSMAN.—The head of each
executive agency who awards multiple task or delivery order con-
tracts pursuant to section 303H(d)(1)(B) or 303I(e) shall appoint or
designate a task and delivery order ombudsman who shall be re-
sponsible for reviewing complaints from the contractors on such
contracts and ensuring that all of the contractors are afforded a
fair opportunity to be considered for task or delivery orders when
required under subsection (b). The task and delivery order ombuds-
man shall be a senior agency official who is independent of the con-
tracting officer for the contracts and may be the executive agency’s
competition advocate.

(f) APPLICABILITY.—This section applies to task and delivery
order contracts entered into under sections 303H and 303I.
SEC. 303K. ø41 U.S.C. 253k¿ TASK AND DELIVERY ORDER CONTRACTS:

DEFINITIONS.
In sections 303H, 303I, and 303J:

(1) The term ‘‘task order contract’’ means a contract for
services that does not procure or specify a firm quantity of
services (other than a minimum or maximum quantity) and
that provides for the issuance of orders for the performance of
tasks during the period of the contract.

(2) The term ‘‘delivery order contract’’ means a contract for
property that does not procure or specify a firm quantity of
property (other than a minimum or maximum quantity) and
that provides for the issuance of orders for the delivery of prop-
erty during the period of the contract.

SEC. 303L. ø41 U.S.C. 253l¿ SEVERABLE SERVICES CONTRACTS FOR PE-
RIODS CROSSING FISCAL YEARS.

(a) AUTHORITY.—The head of an executive agency may enter
into a contract for procurement of severable services for a period
that begins in one fiscal year and ends in the next fiscal year if
(without regard to any option to extend the period of the contract)
the contract period does not exceed one year.

(b) OBLIGATION OF FUNDS.—Funds made available for a fiscal
year may be obligated for the total amount of a contract entered
into under the authority of subsection (a).
SEC. 303M. ø41 U.S.C. 253m¿ DESIGN-BUILD SELECTION PROCEDURES.

(a) AUTHORIZATION.—Unless the traditional acquisition ap-
proach of design-bid-build established under the Brooks Architect-
Engineers Act (title IX of this Act) is used or another acquisition
procedure authorized by law is used, the head of an executive agen-
cy shall use the two-phase selection procedures authorized in this
section for entering into a contract for the design and construction
of a public building, facility, or work when a determination is made
under subsection (b) that the procedures are appropriate for use.

(b) CRITERIA FOR USE.—A contracting officer shall make a de-
termination whether two-phase selection procedures are appro-
priate for use for entering into a contract for the design and con-
struction of a public building, facility, or work when the contracting
officer anticipates that three or more offers will be received for
such contract, design work must be performed before an offeror can
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develop a price or cost proposal for such contract, the offeror will
incur a substantial amount of expense in preparing the offer, and
the contracting officer has considered information such as the fol-
lowing:

(1) The extent to which the project requirements have been
adequately defined.

(2) The time constraints for delivery of the project.
(3) The capability and experience of potential contractors.
(4) The suitability of the project for use of the two-phase

selection procedures.
(5) The capability of the agency to manage the two-phase

selection process.
(6) Other criteria established by the agency.

(c) PROCEDURES DESCRIBED.—Two-phase selection procedures
consist of the following:

(1) The agency develops, either in-house or by contract, a
scope of work statement for inclusion in the solicitation that
defines the project and provides prospective offerors with suffi-
cient information regarding the Government’s requirements
(which may include criteria and preliminary design, budget pa-
rameters, and schedule or delivery requirements) to enable the
offerors to submit proposals which meet the Government’s
needs. If the agency contracts for development of the scope of
work statement, the agency shall contract for architectural and
engineering services as defined by and in accordance with the
Brooks Architect-Engineers Act (40 U.S.C. 541 et seq.).

(2) The contracting officer solicits phase-one proposals
that—

(A) include information on the offeror’s—
(i) technical approach; and
(ii) technical qualifications; and

(B) do not include—
(i) detailed design information; or
(ii) cost or price information.

(3) The evaluation factors to be used in evaluating phase-
one proposals are stated in the solicitation and include special-
ized experience and technical competence, capability to per-
form, past performance of the offeror’s team (including the ar-
chitect-engineer and construction members of the team) and
other appropriate factors, except that cost-related or price-re-
lated evaluation factors are not permitted. Each solicitation es-
tablishes the relative importance assigned to the evaluation
factors and subfactors that must be considered in the evalua-
tion of phase-one proposals. The agency evaluates phase-one
proposals on the basis of the phase-one evaluation factors set
forth in the solicitation.

(4) The contracting officer selects as the most highly quali-
fied the number of offerors specified in the solicitation to pro-
vide the property or services under the contract and requests
the selected offerors to submit phase-two competitive proposals
that include technical proposals and cost or price information.
Each solicitation establishes with respect to phase two—
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(A) the technical submission for the proposal, includ-
ing design concepts or proposed solutions to requirements
addressed within the scope of work (or both), and

(B) the evaluation factors and subfactors, including
cost or price, that must be considered in the evaluations of
proposals in accordance with subsections (b), (c), and (d) of
section 303A.

The contracting officer separately evaluates the submissions
described in subparagraphs (A) and (B).

(5) The agency awards the contract in accordance with sec-
tion 303B of this title.
(d) SOLICITATION TO STATE NUMBER OF OFFERORS TO BE SE-

LECTED FOR PHASE TWO REQUESTS FOR COMPETITIVE PROPOSALS.—
A solicitation issued pursuant to the procedures described in sub-
section (c) shall state the maximum number of offerors that are to
be selected to submit competitive proposals pursuant to subsection
(c)(4). The maximum number specified in the solicitation shall not
exceed 5 unless the agency determines with respect to an indi-
vidual solicitation that a specified number greater than 5 is in the
Government’s interest and is consistent with the purposes and ob-
jectives of the two-phase selection process.

(e) REQUIREMENT FOR GUIDANCE AND REGULATIONS.—The Fed-
eral Acquisition Regulation shall include guidance—

(1) regarding the factors that may be considered in deter-
mining whether the two-phase contracting procedures author-
ized by subsection (a) are appropriate for use in individual con-
tracting situations;

(2) regarding the factors that may be used in selecting con-
tractors; and

(3) providing for a uniform approach to be used Govern-
ment-wide.

SEC. 304. ø41 U.S.C. 254¿ CONTRACT REQUIREMENTS.
(a) Except as provided in subsection (b) of this section, con-

tracts awarded after using procedures other than sealed-bid proce-
dures may be of any type which in the opinion of the agency head
will promote the best interests of the Government. Every contract
awarded after using procedures other than sealed-bid procedures
shall contain a suitable warranty, as determined by the agency
head, by the contractor that no person or selling agency has been
employed or retained to solicit or secure such contract upon an
agreement or understanding for a commission, percentage, broker-
age, or contingent fee, excepting bona fide employees or bona fide
established commercial or selling agencies maintained by the con-
tractor for the purpose of securing business, for the breach or viola-
tion of which warranty the Government shall have the right to
annul such contract without liability or in its discretion to deduct
from the contract price or consideration the full amount of such
commission, percentage, brokerage, or contingent fee. The pre-
ceding sentence does not apply to a contract for an amount that is
not greater than the simplified acquisition threshold or to a con-
tract for the acquisition of commercial items.

(b) The cost-plus-a-percentage-of-cost system of contracting
shall not be used, and in the case of a cost-plus-a-fixed-fee contract
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the fee shall not exceed 10 percent of the estimated cost of the con-
tract, exclusive of the fee, as determined by the agency head at the
time of entering into such contract (except that a fee not in excess
of 15 percent of such estimated cost is authorized in any such con-
tract for experimental, developmental, or research work and that
a fee inclusive of the contractor’s costs and not in excess of 6 per-
cent of the estimated cost, exclusive of fees, as determined by the
agency head at the time of entering into the contract, of the project
to which such fee is applicable is authorized in contracts for archi-
tectural or engineering services relating to any public works or util-
ity project). All cost and cost-plus-a-fixed-fee contracts shall provide
for advance notification by the contractor to the procuring agency
of any subcontract thereunder on a cost-plus-a-fixed-fee basis and
of any fixed-price subcontract or purchase order which exceeds in
dollar amount either the simplified acquisition threshold or 5 per-
cent of the total estimated cost of the prime contract; and a pro-
curing agency, through any authorized representative thereof, shall
have the right to inspect the plans and to audit the books and
records of any prime contractor or subcontractor engaged in the
performance of a cost or cost-plus-a-fixed-fee contract.
SEC. 304A. ø41 U.S.C. 254b¿ COST OR PRICING DATA: TRUTH IN NEGO-

TIATIONS.
(a) REQUIRED COST OR PRICING DATA AND CERTIFICATION.—(1)

The head of an executive agency shall require offerors, contractors,
and subcontractors to make cost or pricing data available as fol-
lows:

(A) An offeror for a prime contract under this title to be
entered into using procedures other than sealed-bid procedures
shall be required to submit cost or pricing data before the
award of a contract if—

(i) in the case of a prime contract entered into after
the date of the enactment of the Federal Acquisition
Streamlining Act of 1994, the price of the contract to the
United States is expected to exceed $500,000; and

(ii) in the case of a prime contract entered into on or
before the date of the enactment of the Federal Acquisition
Streamlining Act of 1994, the price of the contract to the
United States is expected to exceed $100,000.
(B) The contractor for a prime contract under this title

shall be required to submit cost or pricing data before the pric-
ing of a change or modification to the contract if—

(i) in the case of a change or modification made to a
prime contract referred to in subparagraph (A)(i), the price
adjustment is expected to exceed $500,000;

(ii) in the case of a change or modification made to a
prime contract that was entered into on or before the date
of the enactment of the Federal Acquisition Streamlining
Act of 1994, and that has been modified pursuant to para-
graph (6), the price adjustment is expected to exceed
$500,000; and

(iii) in the case of a change or modification not covered
by clause (i) or (ii), the price adjustment is expected to ex-
ceed $100,000.
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(C) An offeror for a subcontract (at any tier) of a contract
under this title shall be required to submit cost or pricing data
before the award of the subcontract if the prime contractor and
each higher-tier subcontractor have been required to make
available cost or pricing data under this section and—

(i) in the case of a subcontract under a prime contract
referred to in subparagraph (A)(i), the price of the sub-
contract is expected to exceed $500,000;

(ii) in the case of a subcontract entered into under a
prime contract that was entered into on or before the date
of the enactment of the Federal Acquisition Streamlining
Act of 1994, and that has been modified pursuant to para-
graph (6), the price of the subcontract is expected to exceed
$500,000; and

(iii) in the case of a subcontract not covered by clause
(i) or (ii), the price of the subcontract is expected to exceed
$100,000.
(D) The subcontractor for a subcontract covered by sub-

paragraph (C) shall be required to submit cost or pricing data
before the pricing of a change or modification to the sub-
contract if—

(i) in the case of a change or modification to a sub-
contract referred to in subparagraph (C)(i) or (C)(ii), the
price adjustment is expected to exceed $500,000; and

(ii) in the case of a change or modification to a sub-
contract referred to in subparagraph (C)(iii), the price ad-
justment is expected to exceed $100,000.

(2) A person required, as an offeror, contractor, or subcon-
tractor, to submit cost or pricing data under paragraph (1) (or re-
quired by the head of the procuring activity concerned to submit
such data under subsection (c)) shall be required to certify that, to
the best of the person’s knowledge and belief, the cost or pricing
data submitted are accurate, complete, and current.

(3) Cost or pricing data required to be submitted under para-
graph (1) (or under subsection (c)), and a certification required to
be submitted under paragraph (2), shall be submitted—

(A) in the case of a submission by a prime contractor (or
an offeror for a prime contract), to the contracting officer for
the contract (or to a designated representative of the con-
tracting officer); or

(B) in the case of a submission by a subcontractor (or an
offeror for a subcontract), to the prime contractor.
(4) Except as provided under subsection (b), this section applies

to contracts entered into by the head of an executive agency on be-
half of a foreign government.

(5) A waiver of requirements for submission of certified cost or
pricing data that is granted under subsection (b)(1)(C) in the case
of a contract or subcontract does not waive the requirement under
paragraph (1)(C) for submission of cost or pricing data in the case
of subcontracts under that contract or subcontract unless the head
of the procuring activity granting the waiver determines that the
requirement under that paragraph should be waived in the case of
such subcontracts and justifies in writing the reasons for the deter-
mination.
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(6) Upon the request of a contractor that was required to sub-
mit cost or pricing data under paragraph (1) in connection with a
prime contract entered into on or before the date of the enactment
of the Federal Acquisition Streamlining Act of 1994, the head of
the executive agency that entered into such contract shall modify
the contract to reflect subparagraphs (B)(ii) and (C)(ii) of paragraph
(1). All such modifications shall be made without requiring consid-
eration.

(7) Effective on October 1 of each year that is divisible by 5,
each amount set forth in paragraph (1) shall be adjusted to the
amount that is equal to the fiscal year 1994 constant dollar value
of the amount set forth. Any amount, as so adjusted, that is not
evenly divisible by $50,000 shall be rounded to the nearest multiple
of $50,000. In the case of an amount that is evenly divisible by
$25,000 but not evenly divisible by $50,000, the amount shall be
rounded to the next higher multiple of $50,000.

(b) EXCEPTIONS.—
(1) IN GENERAL.—Submission of certified cost or pricing

data shall not be required under subsection (a) in the case of
a contract, a subcontract, or a modification of a contract or
subcontract—

(A) for which the price agreed upon is based on—
(i) adequate price competition; or
(ii) prices set by law or regulation;

(B) for the acquisition of a commercial item; or
(C) in an exceptional case when the head of the pro-

curing activity, without delegation, determines that the re-
quirements of this section may be waived and justifies in
writing the reasons for such determination.
(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR

COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by the
exception to the submission of certified cost or pricing data in
paragraph (1)(A) or (1)(B), submission of certified cost or pric-
ing data shall not be required under subsection (a) if—

(A) the contract or subcontract being modified is a con-
tract or subcontract for which submission of certified cost
or pricing data may not be required by reason of para-
graph (1)(A) or (1)(B); and

(B) the modification would not change the contract or
subcontract, as the case may be, from a contract or sub-
contract for the acquisition of a commercial item to a con-
tract or subcontract for the acquisition of an item other
than a commercial item.

(c) COST OR PRICING DATA ON BELOW-THRESHOLD CON-
TRACTS.—

(1) AUTHORITY TO REQUIRE SUBMISSION.—Subject to para-
graph (2), when certified cost or pricing data are not required
to be submitted by subsection (a) for a contract, subcontract,
or modification of a contract or subcontract, such data may
nevertheless be required to be submitted by the head of the
procuring activity, but only if the head of the procuring activity
determines that such data are necessary for the evaluation by
the agency of the reasonableness of the price of the contract,
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subcontract, or modification of a contract or subcontract. In
any case in which the head of the procuring activity requires
such data to be submitted under this subsection, the head of
the procuring activity shall justify in writing the reason for
such requirement.

(2) EXCEPTION.—The head of the procuring activity may
not require certified cost or pricing data to be submitted under
this paragraph for any contract or subcontract, or modification
of a contract or subcontract, covered by the exceptions in sub-
paragraph (A) or (B) of subsection (b)(1).

(3) DELEGATION OF AUTHORITY PROHIBITED.—The head of a
procuring activity may not delegate the functions under this
paragraph.
(d) SUBMISSION OF OTHER INFORMATION.—

(1) AUTHORITY TO REQUIRE SUBMISSION.—When certified
cost or pricing data are not required to be submitted under this
section for a contract, subcontract, or modification of a contract
or subcontract, the contracting officer shall require submission
of data other than certified cost or pricing data to the extent
necessary to determine the reasonableness of the price of the
contract, subcontract, or modification of the contract or sub-
contract. Except in the case of a contract or subcontract cov-
ered by the exceptions in subsection (b)(1)(A), the contracting
officer shall require that the data submitted include, at a min-
imum, appropriate information on the prices at which the same
item or similar items have previously been sold that is ade-
quate for evaluating the reasonableness of the price for the
procurement.

(2) LIMITATIONS ON AUTHORITY.—The Federal Acquisition
Regulation shall include the following provisions regarding the
types of information that contracting officers may require
under paragraph (1):

(A) Reasonable limitations on requests for sales data
relating to commercial items.

(B) A requirement that a contracting officer limit, to
the maximum extent practicable, the scope of any request
for information relating to commercial items from an offer-
or to only that information that is in the form regularly
maintained by the offeror in commercial operations.

(C) A statement that any information received relating
to commercial items that is exempt from disclosure under
section 552(b) of title 5 shall not be disclosed by the Fed-
eral Government.

(e) PRICE REDUCTIONS FOR DEFECTIVE COST OR PRICING
DATA.—(1)(A) A prime contract (or change or modification to a
prime contract) under which a certificate under subsection (a)(2) is
required shall contain a provision that the price of the contract to
the United States, including profit or fee, shall be adjusted to ex-
clude any significant amount by which it may be determined by the
head of the executive agency that such price was increased because
the contractor (or any subcontractor required to make available
such a certificate) submitted defective cost or pricing data.

(B) For the purposes of this section, defective cost or pricing
data are cost or pricing data which, as of the date of agreement on
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the price of the contract (or another date agreed upon between the
parties), were inaccurate, incomplete, or noncurrent. If for purposes
of the preceding sentence the parties agree upon a date other than
the date of agreement on the price of the contract, the date agreed
upon by the parties shall be as close to the date of agreement on
the price of the contract as is practicable.

(2) In determining for purposes of a contract price adjustment
under a contract provision required by paragraph (1) whether, and
to what extent, a contract price was increased because the con-
tractor (or a subcontractor) submitted defective cost or pricing data,
it shall be a defense that the United States did not rely on the de-
fective data submitted by the contractor or subcontractor.

(3) It is not a defense to an adjustment of the price of a con-
tract under a contract provision required by paragraph (1) that—

(A) the price of the contract would not have been modified
even if accurate, complete, and current cost or pricing data had
been submitted by the contractor or subcontractor because the
contractor or subcontractor—

(i) was the sole source of the property or services pro-
cured; or

(ii) otherwise was in a superior bargaining position
with respect to the property or services procured;
(B) the contracting officer should have known that the cost

or pricing data in issue were defective even though the con-
tractor or subcontractor took no affirmative action to bring the
character of the data to the attention of the contracting officer;

(C) the contract was based on an agreement between the
contractor and the United States about the total cost of the
contract and there was no agreement about the cost of each
item procured under such contract; or

(D) the prime contractor or subcontractor did not submit
a certification of cost or pricing data relating to the contract as
required under subsection (a)(2).
(4)(A) A contractor shall be allowed to offset an amount against

the amount of a contract price adjustment under a contract provi-
sion required by paragraph (1) if—

(i) the contractor certifies to the contracting officer (or to
a designated representative of the contracting officer) that, to
the best of the contractor’s knowledge and belief, the contractor
is entitled to the offset; and

(ii) the contractor proves that the cost or pricing data were
available before the date of agreement on the price of the con-
tract (or price of the modification), or, if applicable consistent
with paragraph (1)(B), another date agreed upon between the
parties, and that the data were not submitted as specified in
subsection (a)(3) before such date.
(B) A contractor shall not be allowed to offset an amount other-

wise authorized to be offset under subparagraph (A) if—
(i) the certification under subsection (a)(2) with respect to

the cost or pricing data involved was known to be false when
signed; or

(ii) the United States proves that, had the cost or pricing
data referred to in subparagraph (A)(ii) been submitted to the
United States before the date of agreement on the price of the
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contract (or price of the modification) or, if applicable under
paragraph (1)(B), another date agreed upon between the par-
ties, the submission of such cost or pricing data would not have
resulted in an increase in that price in the amount to be offset.
(f) INTEREST AND PENALTIES FOR CERTAIN OVERPAYMENTS.—(1)

If the United States makes an overpayment to a contractor under
a contract with an executive agency subject to this section and the
overpayment was due to the submission by the contractor of defec-
tive cost or pricing data, the contractor shall be liable to the United
States—

(A) for interest on the amount of such overpayment, to be
computed—

(i) for the period beginning on the date the overpay-
ment was made to the contractor and ending on the date
the contractor repays the amount of such overpayment to
the United States; and

(ii) at the current rate prescribed by the Secretary of
the Treasury under section 6621 of the Internal Revenue
Code of 1986; and
(B) if the submission of such defective data was a knowing

submission, for an additional amount equal to the amount of
the overpayment.
(2) Any liability under this subsection of a contractor that sub-

mits cost or pricing data but refuses to submit the certification re-
quired by subsection (a)(2) with respect to the cost or pricing data
shall not be affected by the refusal to submit such certification.

(g) RIGHT OF UNITED STATES TO EXAMINE CONTRACTOR
RECORDS.—For the purpose of evaluating the accuracy, complete-
ness, and currency of cost or pricing data required to be submitted
by this section, an executive agency shall have the authority pro-
vided by section 304C(a)(2).

(h) DEFINITIONS.—In this section:
(1) COST OR PRICING DATA.—The term ‘‘cost or pricing

data’’ means all facts that, as of the date of agreement on the
price of a contract (or the price of a contract modification) or,
if applicable consistent with subsection (e)(1)(B), another date
agreed upon between the parties, a prudent buyer or seller
would reasonably expect to affect price negotiations signifi-
cantly. Such term does not include information that is
judgmental, but does include the factual information from
which a judgment was derived.

(2) SUBCONTRACT.—The term ‘‘subcontract’’ includes a
transfer of commercial items between divisions, subsidiaries, or
affiliates of a contractor or a subcontractor.

(3) COMMERCIAL ITEM.—The term ‘‘commercial item’’ has
the meaning provided such term by section 4(12) of the Office
of Federal Procurement Policy Act.

SEC. 304B. ø41 U.S.C. 254c¿ MULTIYEAR CONTRACTS.
(a) AUTHORITY.—An executive agency may enter into a

multiyear contract for the acquisition of property or services if—
(1) funds are available and obligated for such contract, for

the full period of the contract or for the first fiscal year in

Q:\COMP\MISC\FPASA49

December 29, 2000 



79 Sec. 304CFED. PROP. & ADMIN. SERVICES ACT OF 1949

which the contract is in effect, and for the estimated costs as-
sociated with any necessary termination of such contract; and

(2) the executive agency determines that—
(A) the need for the property or services is reasonably

firm and continuing over the period of the contract; and
(B) a multiyear contract will serve the best interests

of the United States by encouraging full and open competi-
tion or promoting economy in administration, performance,
and operation of the agency’s programs.

(b) TERMINATION CLAUSE.—A multiyear contract entered into
under the authority of this section shall include a clause that pro-
vides that the contract shall be terminated if funds are not made
available for the continuation of such contract in any fiscal year
covered by the contract. Amounts available for paying termination
costs shall remain available for such purpose until the costs associ-
ated with termination of the contract are paid.

(c) CANCELLATION CEILING NOTICE.—Before any contract de-
scribed in subsection (a) that contains a clause setting forth a can-
cellation ceiling in excess of $10,000,000 may be awarded, the exec-
utive agency shall give written notification of the proposed contract
and of the proposed cancellation ceiling for that contract to the
Congress, and such contract may not then be awarded until the
end of a period of 30 days beginning on the date of such notifica-
tion.

(d) MULTIYEAR CONTRACT DEFINED.—For the purposes of this
section, a multiyear contract is a contract for the purchase of prop-
erty or services for more than one, but not more than five, program
years. Such a contract may provide that performance under the
contract during the second and subsequent years of the contract is
contingent upon the appropriation of funds and (if it does so pro-
vide) may provide for a cancellation payment to be made to the
contractor if such appropriations are not made.

(e) RULE OF CONSTRUCTION.—Nothing in this section is in-
tended to modify or affect any other provision of law that author-
izes multiyear contracts.
SEC. 304C. ø41 U.S.C. 254d¿ EXAMINATION OF RECORDS OF CON-

TRACTOR.
(a) AGENCY AUTHORITY.—(1) The head of an executive agency,

acting through an authorized representative, is authorized to in-
spect the plant and audit the records of—

(A) a contractor performing a cost-reimbursement, incen-
tive, time-and-materials, labor-hour, or price-redeterminable
contract, or any combination of such contracts, made by that
executive agency under this title; and

(B) a subcontractor performing any cost-reimbursement,
incentive, time-and-materials, labor-hour, or price-redeter-
minable subcontract or any combination of such subcontracts
under a contract referred to in subparagraph (A).
(2) The head of an executive agency, acting through an author-

ized representative, is authorized, for the purpose of evaluating the
accuracy, completeness, and currency of certified cost or pricing
data required to be submitted pursuant to section 304A with re-
spect to a contract or subcontract, to examine all records of the con-
tractor or subcontractor related to—
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(A) the proposal for the contract or subcontract;
(B) the discussions conducted on the proposal;
(C) pricing of the contract or subcontract; or
(D) performance of the contract or subcontract.

(b) SUBPOENA POWER.—(1) The Inspector General of an execu-
tive agency appointed under section 3 or 8G of the Inspector Gen-
eral Act of 1978 (5 U.S.C. App.) or, upon request of the head of an
executive agency, the Director of the Defense Contract Audit Agen-
cy (or any successor agency) of the Department of Defense or the
Inspector General of the General Services Administration may re-
quire by subpoena the production of records of a contractor, access
to which is provided for that executive agency by subsection (a).

(2) Any such subpoena, in the case of contumacy or refusal to
obey, shall be enforceable by order of an appropriate United States
district court.

(3) The authority provided by paragraph (1) may not be dele-
gated.

(4) In the year following a year in which authority provided in
paragraph (1) is exercised for an executive agency, the head of the
executive agency shall submit to the Committee on Governmental
Affairs of the Senate and the Committee on Government Oper-
ations of the House of Representatives a report on the exercise of
such authority during such preceding year and the reasons why
such authority was exercised in any instance.

(c) COMPTROLLER GENERAL AUTHORITY.—(1) Except as pro-
vided in paragraph (2), each contract awarded after using proce-
dures other than sealed bid procedures shall provide that the
Comptroller General and his representatives are authorized to ex-
amine any records of the contractor, or any of its subcontractors,
that directly pertain to, and involve transactions relating to, the
contract or subcontract.

(2) Paragraph (1) does not apply to a contract or subcontract
with a foreign contractor or foreign subcontractor if the executive
agency concerned determines, with the concurrence of the Comp-
troller General or his designee, that the application of that para-
graph to the contract or subcontract would not be in the public in-
terest. However, the concurrence of the Comptroller General or his
designee is not required—

(A) where the contractor or subcontractor is a foreign gov-
ernment or agency thereof or is precluded by the laws of the
country involved from making its records available for exam-
ination; and

(B) where the executive agency determines, after taking
into account the price and availability of the property and serv-
ices from United States sources, that the public interest would
be best served by not applying paragraph (1).
(3) Paragraph (1) may not be construed to require a contractor

or subcontractor to create or maintain any record that the con-
tractor or subcontractor does not maintain in the ordinary course
of business or pursuant to another provision of law.

(d) LIMITATION ON AUDITS RELATING TO INDIRECT COSTS.—An
executive agency may not perform an audit of indirect costs under
a contract, subcontract, or modification before or after entering into
the contract, subcontract, or modification in any case in which the
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contracting officer determines that the objectives of the audit can
reasonably be met by accepting the results of an audit that was
conducted by any other department or agency of the Federal Gov-
ernment within one year preceding the date of the contracting offi-
cer’s determination.

(e) LIMITATION.—The authority of an executive agency under
subsection (a), and the authority of the Comptroller General under
subsection (c), with respect to a contract or subcontract shall expire
three years after final payment under such contract or subcontract.

(f) INAPPLICABILITY TO CERTAIN CONTRACTS.—This section does
not apply to the following contracts:

(1) Contracts for utility services at rates not exceeding
those established to apply uniformly to the public, plus any ap-
plicable reasonable connection charge.

(2) A contract or subcontract that is not greater than the
simplified acquisition threshold.
(g) FORM OF ORIGINAL RECORD STORAGE.—Nothing in this sec-

tion shall be construed to preclude a contractor from duplicating or
storing original records in electronic form.

(h) USE OF IMAGES OF ORIGINAL RECORDS.—An executive agen-
cy shall not require a contractor or subcontractor to provide origi-
nal records in an audit carried out pursuant to this section if the
contractor or subcontractor provides photographic or electronic im-
ages of the original records and meets the following requirements:

(1) The contractor or subcontractor has established proce-
dures to ensure that the imaging process preserves the integ-
rity, reliability, and security of the original records.

(2) The contractor or subcontractor maintains an effective
indexing system to permit timely and convenient access to the
imaged records.

(3) The contractor or subcontractor retains the original
records for a minimum of one year after imaging to permit
periodic validation of the imaging systems.
(i) RECORDS DEFINED.—In this section, the term ‘‘records’’ in-

cludes books, documents, accounting procedures and practices, and
other data, regardless of type and regardless of whether such items
are in written form, in the form of computer data, or in any other
form.
SEC. 305. ø41 U.S.C. 255¿ CONTRACT FINANCING.

(a) PAYMENT AUTHORITY.—Any executive agency may—
(1) make advance, partial, progress or other payments

under contracts of property or services made by the agency;
and

(2) insert in solicitations for procurement of property or
services a provision limiting to small business concerns ad-
vance or progress payments.
(b) PERFORMANCE-BASED PAYMENTS.—Whenever practicable,

payments under subsection (a) shall be made on any of the fol-
lowing bases:

(1) Performance measured by objective, quantifiable meth-
ods such as delivery of acceptable items, work measurement,
or statistical process controls.
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(2) Accomplishment of events defined in the program man-
agement plan.

(3) Other quantifiable measures of results.
(c) PAYMENT AMOUNT.—Payments made under subsection (a)

may not exceed the unpaid contract price.
(d) SECURITY FOR ADVANCE PAYMENTS.—Advance payments

under subsection (a) may be made only upon adequate security and
a determination by the agency head that to do so would be in the
public interest. Such security may be in the form of a lien in favor
of the Government on the property contracted for, on the balance
in an account in which such payments are deposited, and on such
of the property acquired for performance of the contract as the par-
ties may agree. This lien shall be paramount to all other liens and
is effective immediately upon the first advancement of funds with-
out filing, notice, or any other action by the United States.

(e) CONDITIONS FOR PROGRESS PAYMENTS.—(1) The executive
agency shall ensure that any payment for work in progress (includ-
ing materials, labor, and other items) under a contract of an execu-
tive agency that provides for such payments is commensurate with
the work accomplished that meets standards established under the
contract. The contractor shall provide such information and evi-
dence as the executive agency determines necessary to permit the
executive agency to carry out the preceding sentence.

(2) The executive agency shall ensure that progress payments
referred to in paragraph (1) are not made for more than 80 percent
of the work accomplished under the contract so long as the execu-
tive agency has not made the contractual terms, specifications, and
price definite.

(3) This subsection applies to any contract in an amount great-
er than $25,000.

(f) CONDITIONS FOR PAYMENTS FOR COMMERCIAL ITEMS.—(1)
Payments under subsection (a) for commercial items may be made
under such terms and conditions as the head of the executive agen-
cy determines are appropriate or customary in the commercial mar-
ketplace and are in the best interests of the United States. The
head of the executive agency shall obtain adequate security for
such payments. If the security is in the form of a lien in favor of
the United States, such lien is paramount to all other liens and is
effective immediately upon the first payment, without filing, notice,
or other action by the United States.

(2) Advance payments made under subsection (a) for commer-
cial items may include payments, in a total amount of not more
than 15 percent of the contract price, in advance of any perform-
ance of work under the contract.

(3) The conditions of subsections (d) and (e) need not be applied
if they would be inconsistent, as determined by the head of the ex-
ecutive agency, with commercial terms and conditions pursuant to
paragraphs (1) and (2).

(g) ACTION IN CASE OF FRAUD.—(1) In any case in which the
remedy coordination official of an executive agency finds that there
is substantial evidence that the request of a contractor for advance,
partial, or progress payment under a contract awarded by that ex-
ecutive agency is based on fraud, the remedy coordination official
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shall recommend that the executive agency reduce or suspend fur-
ther payments to such contractor.

(2) The head of an executive agency receiving a recommenda-
tion under paragraph (1) in the case of a contractor’s request for
payment under a contract shall determine whether there is sub-
stantial evidence that the request is based on fraud. Upon making
such a determination, the head of the executive agency may reduce
or suspend further payments to the contractor under such contract.

(3) The extent of any reduction or suspension of payments by
an executive agency under paragraph (2) on the basis of fraud shall
be reasonably commensurate with the anticipated loss to the
United States resulting from the fraud.

(4) A written justification for each decision of the head of an
executive agency whether to reduce or suspend payments under
paragraph (2), and for each recommendation received by the execu-
tive agency in connection with such decision, shall be prepared and
be retained in the files of the executive agency.

(5) The head of each executive agency shall prescribe proce-
dures to ensure that, before the head of the executive agency de-
cides to reduce or suspend payments in the case of a contractor
under paragraph (2), the contractor is afforded notice of the pro-
posed reduction or suspension and an opportunity to submit mat-
ters to the executive agency in response to such proposed reduction
or suspension.

(6) Not later than 180 days after the date on which the head
of an executive agency reduces or suspends payments to a con-
tractor under paragraph (2), the remedy coordination official of the
executive agency shall—

(A) review the determination of fraud on which the reduc-
tion or suspension is based; and

(B) transmit a recommendation to the head of such execu-
tive agency whether the suspension or reduction should con-
tinue.
(7) The head of each executive agency who receives rec-

ommendations made by a remedy coordination official of the execu-
tive agency to reduce or suspend payments under paragraph (2)
during a fiscal year shall prepare for such year a report that con-
tains the recommendations, the actions taken on the recommenda-
tions and the reasons for such actions, and an assessment of the
effects of such actions on the Federal Government. Any such report
shall be available to any Member of Congress upon request.

(8) The head of an executive agency may not delegate respon-
sibilities under this subsection to any person in a position below
level IV of the Executive Schedule.

(9) In this subsection, the term ‘‘remedy coordination official’’,
with respect to an executive agency, means the person or entity in
that executive agency who coordinates within that executive agency
the administration of criminal, civil, administrative, and contrac-
tual remedies resulting from investigations of fraud or corruption
related to procurement activities.
SEC. 306. ø41 U.S.C. 256¿ ALLOWABLE COSTS.

(a) INDIRECT COST THAT VIOLATES A FAR COST PRINCIPLE.—
An executive agency shall require that a covered contract provide
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that if the contractor submits to the executive agency a proposal
for settlement of indirect costs incurred by the contractor for any
period after such costs have been accrued and if that proposal in-
cludes the submission of a cost which is unallowable because the
cost violates a cost principle in the Federal Acquisition Regulation
(referred to in section 25(c)(1) of the Office of Federal Procurement
Policy Act (41 U.S.C. 421(c)(1)) or an executive agency supplement
to the Federal Acquisition Regulation, the cost shall be disallowed.

(b) PENALTY FOR VIOLATION OF COST PRINCIPLE.—(1) If the ex-
ecutive agency determines that a cost submitted by a contractor in
its proposal for settlement is expressly unallowable under a cost
principle referred to in subsection (a) that defines the allowability
of specific selected costs, the executive agency shall assess a pen-
alty against the contractor in an amount equal to—

(A) the amount of the disallowed cost allocated to covered
contracts for which a proposal for settlement of indirect costs
has been submitted; plus

(B) interest (to be computed based on provisions in the
Federal Acquisition Regulation) to compensate the United
States for the use of any funds which a contractor has been
paid in excess of the amount to which the contractor was enti-
tled.
(2) If the executive agency determines that a proposal for set-

tlement of indirect costs submitted by a contractor includes a cost
determined to be unallowable in the case of such contractor before
the submission of such proposal, the executive agency shall assess
a penalty against the contractor in an amount equal to two times
the amount of the disallowed cost allocated to covered contracts for
which a proposal for settlement of indirect costs has been sub-
mitted.

(c) WAIVER OF PENALTY.—The Federal Acquisition Regulation
shall provide for a penalty under subsection (b) to be waived in the
case of a contractor’s proposal for settlement of indirect costs
when—

(1) the contractor withdraws the proposal before the formal
initiation of an audit of the proposal by the Federal Govern-
ment and resubmits a revised proposal;

(2) the amount of unallowable costs subject to the penalty
is insignificant; or

(3) the contractor demonstrates, to the contracting officer’s
satisfaction, that—

(A) it has established appropriate policies and per-
sonnel training and an internal control and review system
that provide assurances that unallowable costs subject to
penalties are precluded from being included in the contrac-
tor’s proposal for settlement of indirect costs; and

(B) the unallowable costs subject to the penalty were
inadvertently incorporated into the proposal.

(d) APPLICABILITY OF CONTRACT DISPUTES PROCEDURE TO DIS-
ALLOWANCE OF COST AND ASSESSMENT OF PENALTY.—An action of
an executive agency under subsection (a) or (b)—

(1) shall be considered a final decision for the purposes of
section 6 of the Contract Disputes Act of 1978 (41 U.S.C. 605);
and
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(2) is appealable in the manner provided in section 7 of
such Act (41 U.S.C. 606).
(e) SPECIFIC COSTS NOT ALLOWABLE.—(1) The following costs

are not allowable under a covered contract:
(A) Costs of entertainment, including amusement, diver-

sion, and social activities, and any costs directly associated
with such costs (such as tickets to shows or sports events,
meals, lodging, rentals, transportation, and gratuities).

(B) Costs incurred to influence (directly or indirectly) legis-
lative action on any matter pending before Congress, a State
legislature, or a legislative body of a political subdivision of a
State.

(C) Costs incurred in defense of any civil or criminal fraud
proceeding or similar proceeding (including filing of any false
certification) brought by the United States where the con-
tractor is found liable or had pleaded nolo contendere to a
charge of fraud or similar proceeding (including filing of a false
certification).

(D) Payments of fines and penalties resulting from viola-
tions of, or failure to comply with, Federal, State, local, or for-
eign laws and regulations, except when incurred as a result of
compliance with specific terms and conditions of the contract
or specific written instructions from the contracting officer au-
thorizing in advance such payments in accordance with appli-
cable provisions of the Federal Acquisition Regulation.

(E) Costs of membership in any social, dining, or country
club or organization.

(F) Costs of alcoholic beverages.
(G) Contributions or donations, regardless of the recipient.
(H) Costs of advertising designed to promote the contractor

or its products.
(I) Costs of promotional items and memorabilia, including

models, gifts, and souvenirs.
(J) Costs for travel by commercial aircraft which exceed

the amount of the standard commercial fare.
(K) Costs incurred in making any payment (commonly

known as a ‘‘golden parachute payment’’) which is—
(i) in an amount in excess of the normal severance pay

paid by the contractor to an employee upon termination of
employment; and

(ii) is paid to the employee contingent upon, and fol-
lowing, a change in management control over, or owner-
ship of, the contractor or a substantial portion of the con-
tractor’s assets.
(L) Costs of commercial insurance that protects against the

costs of the contractor for correction of the contractor’s own de-
fects in materials or workmanship.

(M) Costs of severance pay paid by the contractor to for-
eign nationals employed by the contractor under a service con-
tract performed outside the United States, to the extent that
the amount of severance pay paid in any case exceeds the
amount paid in the industry involved under the customary or
prevailing practice for firms in that industry providing similar
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services in the United States, as determined under the Federal
Acquisition Regulation.

(N) Costs of severance pay paid by the contractor to a for-
eign national employed by the contractor under a service con-
tract performed in a foreign country if the termination of the
employment of the foreign national is the result of the closing
of, or the curtailment of activities at, a United States facility
in that country at the request of the government of that coun-
try.

(O) Costs incurred by a contractor in connection with any
criminal, civil, or administrative proceeding commenced by the
United States or a State, to the extent provided in subsection
(k).

(P) Costs of compensation of senior executives of contrac-
tors for a fiscal year, regardless of the contract funding source,
to the extent that such compensation exceeds the benchmark
compensation amount determined applicable for the fiscal year
by the Administrator for Federal Procurement Policy under
section 39 of the Office of Federal Procurement Policy Act (41
U.S.C. 435).
(2)(A) Pursuant to the Federal Acquisition Regulation and sub-

ject to the availability of appropriations, an executive agency, in
awarding a covered contract, may waive the application of the pro-
visions of paragraphs (1)(M) and (1)(N) to that contract if the exec-
utive agency determines that—

(i) the application of such provisions to the contract would
adversely affect the continuation of a program, project, or ac-
tivity that provides significant support services for employees
of the executive agency posted outside the United States;

(ii) the contractor has taken (or has established plans to
take) appropriate actions within the contractor’s control to
minimize the amount and number of incidents of the payment
of severance pay by the contractor to employees under the con-
tract who are foreign nationals; and

(iii) the payment of severance pay is necessary in order to
comply with a law that is generally applicable to a significant
number of businesses in the country in which the foreign na-
tional receiving the payment performed services under the con-
tract or is necessary to comply with a collective bargaining
agreement.
(B) An executive agency shall include in the solicitation for a

covered contract a statement indicating—
(i) that a waiver has been granted under subparagraph (A)

for the contract; or
(ii) whether the executive agency will consider granting

such a waiver, and, if the executive agency will consider grant-
ing a waiver, the criteria to be used in granting the waiver.
(C) An executive agency shall make the final determination re-

garding whether to grant a waiver under subparagraph (A) with re-
spect to a covered contract before award of the contract.

(3) The provisions of the Federal Acquisition Regulation imple-
menting this section may establish appropriate definitions, exclu-
sions, limitations, and qualifications. Any submission by a con-
tractor of costs which are incurred by the contractor and which are

Q:\COMP\MISC\FPASA49

December 29, 2000 



87 Sec. 306FED. PROP. & ADMIN. SERVICES ACT OF 1949

claimed to be allowable under Department of Energy management
and operating contracts shall be considered a ‘‘proposal for settle-
ment of indirect costs incurred by the contractor for any period
after such costs have been accrued’’, as used in this section.

(f) REQUIRED REGULATIONS.—(1) The Federal Acquisition Regu-
lation shall contain provisions on the allowability of contractor
costs. Such provisions shall define in detail and in specific terms
those costs which are unallowable, in whole or in part, under cov-
ered contracts. The regulations shall, at a minimum, clarify the
cost principles applicable to contractor costs of the following:

(A) Air shows.
(B) Membership in civic, community, and professional or-

ganizations.
(C) Recruitment.
(D) Employee morale and welfare.
(E) Actions to influence (directly or indirectly) executive

branch action on regulatory and contract matters (other than
costs incurred in regard to contract proposals pursuant to solic-
ited or unsolicited bids).

(F) Community relations.
(G) Dining facilities.
(H) Professional and consulting services, including legal

services.
(I) Compensation.
(J) Selling and marketing.
(K) Travel.
(L) Public relations.
(M) Hotel and meal expenses.
(N) Expense of corporate aircraft.
(O) Company-furnished automobiles.
(P) Advertising.
(Q) Conventions.

(2) The Federal Acquisition Regulation shall require that a
contracting officer not resolve any questioned costs until the con-
tracting officer has obtained—

(A) adequate documentation with respect to such costs;
and

(B) the opinion of the contract auditor on the allowability
of such costs.
(3) The Federal Acquisition Regulation shall provide that, to

the maximum extent practicable, a contract auditor be present at
any negotiation or meeting with the contractor regarding a deter-
mination of the allowability of indirect costs of the contractor.

(4) The Federal Acquisition Regulation shall require that all
categories of costs designated in the report of a contract auditor as
questioned with respect to a proposal for settlement be resolved in
such a manner that the amount of the individual questioned costs
that are paid will be reflected in the settlement.

(g) APPLICABILITY OF REGULATIONS TO SUBCONTRACTORS.—The
regulations referred to in subsections (e) and (f)(1) shall require
prime contractors of a covered contract, to the maximum extent
practicable, to apply the provisions of such regulations to all sub-
contractors of the covered contract.
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(h) CONTRACTOR CERTIFICATION REQUIRED.—(1) A proposal for
settlement of indirect costs applicable to a covered contract shall
include a certification by an official of the contractor that, to the
best of the certifying official’s knowledge and belief, all indirect
costs included in the proposal are allowable. Any such certification
shall be in a form prescribed in the Federal Acquisition Regulation.

(2) An executive agency may, in an exceptional case, waive the
requirement for certification under paragraph (1) in the case of any
contract if the agency—

(A) determines in such case that it would be in the interest
of the United States to waive such certification; and

(B) states in writing the reasons for that determination
and makes such determination available to the public.
(i) PENALTIES FOR SUBMISSION OF COST KNOWN AS NOT ALLOW-

ABLE.—The submission to an executive agency of a proposal for set-
tlement of costs for any period after such costs have been accrued
that includes a cost that is expressly specified by statute or regula-
tion as being unallowable, with the knowledge that such cost is un-
allowable, shall be subject to the provisions of section 287 of title
18, United States Code, and section 3729 of title 31, United States
Code.

(j) CONTRACTOR TO HAVE BURDEN OF PROOF.—In a proceeding
before a board of contract appeals, the United States Court of Fed-
eral Claims, or any other Federal court in which the reasonable-
ness of indirect costs for which a contractor seeks reimbursement
from the United States is in issue, the burden of proof shall be
upon the contractor to establish that those costs are reasonable.

(k) PROCEEDING COSTS NOT ALLOWABLE.—(1) Except as other-
wise provided in this subsection, costs incurred by a contractor in
connection with any criminal, civil, or administrative proceeding
commenced by the United States or a State are not allowable as
reimbursable costs under a covered contract if the proceeding (A)
relates to a violation of, or failure to comply with, a Federal or
State statute or regulation, and (B) results in a disposition de-
scribed in paragraph (2).

(2) A disposition referred to in paragraph (1)(B) is any of the
following:

(A) In the case of a criminal proceeding, a conviction (in-
cluding a conviction pursuant to a plea of nolo contendere) by
reason of the violation or failure referred to in paragraph (1).

(B) In the case of a civil or administrative proceeding in-
volving an allegation of fraud or similar misconduct, a deter-
mination of contractor liability on the basis of the violation or
failure referred to in paragraph (1).

(C) In the case of any civil or administrative proceeding,
the imposition of a monetary penalty by reason of the violation
or failure referred to in paragraph (1).

(D) A final decision—
(i) to debar or suspend the contractor,
(ii) to rescind or void the contract, or
(iii) to terminate the contract for default,

by reason of the violation or failure referred to in paragraph
(1).
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(E) A disposition of the proceeding by consent or com-
promise if such action could have resulted in a disposition de-
scribed in subparagraph (A), (B), (C), or (D).
(3) In the case of a proceeding referred to in paragraph (1) that

is commenced by the United States and is resolved by consent or
compromise pursuant to an agreement entered into by a contractor
and the United States, the costs incurred by the contractor in con-
nection with such proceeding that are otherwise not allowable as
reimbursable costs under such paragraph may be allowed to the ex-
tent specifically provided in such agreement.

(4) In the case of a proceeding referred to in paragraph (1) that
is commenced by a State, the executive agency that awarded the
covered contract involved in the proceeding may allow the costs in-
curred by the contractor in connection with such proceeding as re-
imbursable costs if the executive agency determines, in accordance
with the Federal Acquisition Regulation, that the costs were in-
curred as a result of (A) a specific term or condition of the contract,
or (B) specific written instructions of the executive agency.

(5)(A) Except as provided in subparagraph (C), costs incurred
by a contractor in connection with a criminal, civil, or administra-
tive proceeding commenced by the United States or a State in con-
nection with a covered contract may be allowed as reimbursable
costs under the contract if such costs are not disallowable under
paragraph (1), but only to the extent provided in subparagraph (B).

(B)(i) The amount of the costs allowable under subparagraph
(A) in any case may not exceed the amount equal to 80 percent of
the amount of the costs incurred, to the extent that such costs are
determined to be otherwise allowable and allocable under the Fed-
eral Acquisition Regulation.

(ii) Regulations issued for the purpose of clause (i) shall pro-
vide for appropriate consideration of the complexity of procurement
litigation, generally accepted principles governing the award of
legal fees in civil actions involving the United States as a party,
and such other factors as may be appropriate.

(C) In the case of a proceeding referred to in subparagraph (A),
contractor costs otherwise allowable as reimbursable costs under
this paragraph are not allowable if (i) such proceeding involves the
same contractor misconduct alleged as the basis of another crimi-
nal, civil, or administrative proceeding, and (ii) the costs of such
other proceeding are not allowable under paragraph (1).

(6) In this subsection:
(A) The term ‘‘proceeding’’ includes an investigation.
(B) The term ‘‘costs’’, with respect to a proceeding—

(i) means all costs incurred by a contractor, whether
before or after the commencement of any such proceeding;
and

(ii) includes—
(I) administrative and clerical expenses;
(II) the cost of legal services, including legal serv-

ices performed by an employee of the contractor;
(III) the cost of the services of accountants and

consultants retained by the contractor; and
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(IV) the pay of directors, officers, and employees of
the contractor for time devoted by such directors, offi-
cers, and employees to such proceeding.

(C) The term ‘‘penalty’’ does not include restitution, reim-
bursement, or compensatory damages.
(l) COVERED CONTRACT DEFINED.—(1) In this section, the term

‘‘covered contract’’ means a contract for an amount in excess of
$500,000 that is entered into by an executive agency, except that
such term does not include a fixed-price contract without cost in-
centives or any firm, fixed price contract for the purchase of com-
mercial items.

(2) Effective on October 1 of each year that is divisible by five,
the amount set forth in paragraph (1) shall be adjusted to the
equivalent amount in constant fiscal year 1994 dollars. An amount,
as so adjusted, that is not evenly divisible by $50,000 shall be
rounded to the nearest multiple of $50,000. In the case of an
amount that is evenly divisible by $25,000 but is not evenly divis-
ible by $50,000, the amount shall be rounded to the next higher
multiple of $50,000.

(m) OTHER DEFINITIONS.—In this section:
(1) The term ‘‘compensation’’, for a fiscal year, means the

total amount of wages, salary, bonuses and deferred compensa-
tion for the fiscal year, whether paid, earned, or otherwise ac-
cruing, as recorded in an employer’s cost accounting records for
the fiscal year.

(2) The term ‘‘senior executives’’, with respect to a con-
tractor, means the five most highly compensated employees in
management positions at each home office and each segment
of the contractor.

(3) The term ‘‘fiscal year’’ means a fiscal year established
by a contractor for accounting purposes.

SEC. 307. ø41 U.S.C. 257¿ ADMINISTRATIVE DETERMINATIONS AND DEL-
EGATIONS.

(a) Determinations and decisions provided in this Act to be
made by the Administrator or other agency head shall be final.
Such determinations or decisions may be made with respect to indi-
vidual purchases or contracts, or except for determinations or deci-
sions under sections 303, 303A, and 303B, with respect to classes
of purchases or contracts. Except as provided in section 303(d)(2),
of this section, and except as provided in section 205(d) with re-
spect to the Administrator, the agency head is authorized to dele-
gate his powers provided by this Act, including the making of such
determinations and decisions, in his discretion and subject to his
direction, to any other officer or officers or officials of the agency.

(b) Each determination or decision required by section 304 or
by section 305(d) shall be based upon written findings made by the
official making such determination, which findings shall be final
and shall be available within the agency for a period of at least six
years following the date of the determination.
SEC. 308. STATUTES CONTINUED IN EFFECT.

[Repealed.]
SEC. 309. ø41 U.S.C. 259¿ DEFINITIONS.

As used in this title—
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(a) The term ‘‘agency head’’ shall mean the head or any assist-
ant head of any executive agency, and may at the option of the Ad-
ministrator include the chief official of any principal organizational
unit of the General Services Administration.

(b) The term ‘‘competitive procedures’’ means procedures under
which an executive agency enters into a contract pursuant to full
and open competition. Such term also includes—

(1) procurement of architectural or engineering services
conducted in accordance with title IX of this Act (40 U.S.C. 541
et seq.);

(2) the competitive selection of basic research proposals re-
sulting from a general solicitation and the peer review or sci-
entific review (as appropriate) of such proposals;

(3) the procedures established by the Administrator for the
multiple awards schedule program of the General Services Ad-
ministration if—

(A) participation in the program has been open to all
responsible sources; and

(B) orders and contracts under such procedures result
in the lowest overall cost alternative to meet the needs of
the Government;
(4) procurements conducted in furtherance of section 15 of

the Small Business Act (15 U.S.C. 644) as long as all respon-
sible business concerns that are entitled to submit offers for
such procurements are permitted to compete; and

(5) a competitive selection of research proposals resulting
from a general solicitation and peer review or scientific review
(as appropriate) solicited pursuant to section 9 of the Small
Business Act (15 U.S.C. 638).
(c) The following terms have the meanings provided such terms

in section 4 of the Office of Federal Procurement Policy Act (41
U.S.C. 403):

(1) The term ‘‘procurement’’.
(2) The term ‘‘procurement system’’.
(3) The term ‘‘standards’’.
(4) The term ‘‘full and open competition’’.
(5) The term ‘‘responsible source’’.
(6) The term ‘‘technical data’’.
(7) The term ‘‘major system’’.
(8) The term ‘‘item’’.
(9) The term ‘‘item of supply’’.
(10) The term ‘‘supplies’’.
(11) The term ‘‘commercial item’’.
(12) The term ‘‘nondevelopmental item’’.
(13) The term ‘‘commercial component’’.
(14) The term ‘‘component’’.

(d)(1) The term ‘‘simplified acquisition threshold’’ has the
meaning provided that term in section 4 of the Office of Federal
Procurement Policy Act (41 U.S.C. 403), except that, in the case of
any contract to be awarded and performed, or purchase to be made,
outside the United States in support of a contingency operation or
a humanitarian or peacekeeping operation, the term means an
amount equal to two times the amount specified for that term in
section 4 of such Act.
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(2) In paragraph (1):
(A) The term ‘‘contingency operation’’ has the meaning

given such term in section 101(a) of title 10, United States
Code.

(B) The term ‘‘humanitarian or peacekeeping operation’’
means a military operation in support of the provision of hu-
manitarian or foreign disaster assistance or in support of a
peacekeeping operation under chapter VI or VII of the Charter
of the United Nations. The term does not include routine train-
ing, force rotation, or stationing.
(e) The term ‘‘Federal Acquisition Regulation’’ means the Fed-

eral Acquisition Regulation issued pursuant to section 25(c)(1) of
the Office of Federal Procurement Policy Act (41 U.S.C. 421(c)(1)).
SEC. 310. ø41 U.S.C. 260¿ STATUTES NOT APPLICABLE.

Sections 3709, 3710, and 3735 of the Revised Statutes, as
amended, shall not apply to the procurement of property or services
made by an executive agency pursuant to this chapter. Any provi-
sion of law which authorizes an executive agency (other than an ex-
ecutive agency which is exempted from the provisions of this chap-
ter by section 302(a) of this title), to procure any property or serv-
ices without advertising or without regard to said section 5 shall
be construed to authorize the procurement of such property or serv-
ices pursuant to the provisions of this title relating to procedures
other than sealed-bid procedures.
SEC. 311. ø41 U.S.C. 261¿ ASSIGNMENT AND DELEGATION OF PROCURE-

MENT FUNCTIONS AND RESPONSIBILITIES.
(a) IN GENERAL.—Except to the extent expressly prohibited by

another provision of law, the head of an executive agency may dele-
gate to any other officer or official of that agency, any power under
this title.

(b) PROCUREMENTS FOR OR WITH OTHER AGENCIES.—Subject to
subsection (a), to facilitate the procurement of property and serv-
ices covered by this title by each executive agency for any other ex-
ecutive agency, and to facilitate joint procurement by those execu-
tive agencies—

(1) the head of an executive agency may delegate functions
and assign responsibilities relating to procurement to any offi-
cer or employee within such agency;

(2) the heads of two or more executive agencies may by
agreement delegate procurement functions and assign procure-
ment responsibilities, consistent with section 1535 of title 31,
United States Code, and regulations issued under section 1074
of the Federal Acquisition Streamlining Act of 1994, from one
executive agency to another of those executive agencies or to
an officer or civilian employee of another of those executive
agencies; and

(3) the heads of two or more executive agencies may estab-
lish joint or combined offices to exercise procurement functions
and responsibilities.

SEC. 312. ø41 U.S.C. 262¿ DETERMINATIONS AND DECISIONS.
(a) INDIVIDUAL OR CLASS DETERMINATIONS AND DECISIONS AU-

THORIZED.—Determinations and decisions required to be made
under this title by the head of an executive agency may be made
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for an individual purchase or contract or, except to the extent ex-
pressly prohibited by another provision of law, for a class of pur-
chases or contracts. Such determinations and decisions are final.

(b) WRITTEN FINDINGS REQUIRED.—(1) Each determination
under section 305(d) or section 304C(c)(2)(B) shall be based on a
written finding by the person making the determination or deci-
sion. The finding shall set out facts and circumstances that support
the determination or decision.

(2) Each finding referred to in paragraph (1) is final.
(3) The head of an executive agency shall maintain for a period

of not less than 6 years a copy of each finding referred to in para-
graph (1) that is made by a person in that executive agency. The
period begins on the date of the determination or decision to which
the finding relates.
SEC. 313. ø41 U.S.C. 263¿ PERFORMANCE BASED MANAGEMENT: ACQUI-

SITION PROGRAMS.
(a) CONGRESSIONAL POLICY.—It is the policy of Congress that

the head of each executive agency should achieve, on average, 90
percent of the cost, performance, and schedule goals established for
major acquisition programs of the agency.

(b) ESTABLISHMENT OF GOALS.—(1) The head of each executive
agency shall approve or define the cost, performance, and schedule
goals for major acquisition programs of the agency.

(2) The chief financial officer of an executive agency shall
evaluate the cost goals proposed for each major acquisition pro-
gram of the agency.

(c) IDENTIFICATION OF NONCOMPLIANT PROGRAMS.—Whenever
it is necessary to do so in order to implement the policy set out in
subsection (a), the head of an executive agency shall—

(1) determine whether there is a continuing need for pro-
grams that are significantly behind schedule, over budget, or
not in compliance with performance or capability requirements;
and

(2) identify suitable actions to be taken, including termi-
nation, with respect to such programs.

SEC. 314. ø41 U.S.C. 264¿ RELATIONSHIP OF COMMERCIAL ITEM PROVI-
SIONS TO OTHER PROVISIONS OF LAW.

(a) APPLICABILITY OF TITLE.—Unless otherwise specifically pro-
vided, nothing in this section, section 314A, or section 314B shall
be construed as providing that any other provision of this title re-
lating to procurement is inapplicable to the procurement of com-
mercial items.

(b) LIST OF LAWS INAPPLICABLE TO CONTRACTS FOR THE ACQUI-
SITION OF COMMERCIAL ITEMS.—No contract for the procurement of
a commercial item entered into by the head of an executive agency
shall be subject to any law properly listed in the Federal Acquisi-
tion Regulation (pursuant to section 34 of the Office of Federal Pro-
curement Policy Act).
SEC. 314A. ø41 U.S.C. 264a¿ DEFINITIONS RELATING TO PROCUREMENT

OF COMMERCIAL ITEMS.
As used in this title, the terms ‘‘commercial item’’, ‘‘non-

developmental item’’, ‘‘component’’, and ‘‘commercial component’’

Q:\COMP\MISC\FPASA49

December 29, 2000 



94Sec. 314B FED. PROP. & ADMIN. SERVICES ACT OF 1949

have the meanings provided in section 4 of the Office of Federal
Procurement Policy Act.
SEC. 314B. ø41 U.S.C. 264b¿ PREFERENCE FOR ACQUISITION OF COM-

MERCIAL ITEMS.
(a) PREFERENCE.—The head of each executive agency shall en-

sure that, to the maximum extent practicable—
(1) requirements of the executive agency with respect to a

procurement of supplies or services are stated in terms of—
(A) functions to be performed;
(B) performance required; or
(C) essential physical characteristics;

(2) such requirements are defined so that commercial
items or, to the extent that commercial items suitable to meet
the executive agency’s needs are not available, nonde-
velopmental items other than commercial items, may be pro-
cured to fulfill such requirements; and

(3) offerors of commercial items and nondevelopmental
items other than commercial items are provided an opportunity
to compete in any procurement to fill such requirements.
(b) IMPLEMENTATION.—The head of each executive agency shall

ensure that procurement officials in that executive agency, to the
maximum extent practicable—

(1) acquire commercial items or nondevelopmental items
other than commercial items to meet the needs of the executive
agency;

(2) require prime contractors and subcontractors at all lev-
els under the executive agency contracts to incorporate com-
mercial items or nondevelopmental items other than commer-
cial items as components of items supplied to the executive
agency;

(3) modify requirements in appropriate cases to ensure
that the requirements can be met by commercial items or, to
the extent that commercial items suitable to meet the execu-
tive agency’s needs are not available, nondevelopmental items
other than commercial items;

(4) state specifications in terms that enable and encourage
bidders and offerors to supply commercial items or, to the ex-
tent that commercial items suitable to meet the executive
agency’s needs are not available, nondevelopmental items other
than commercial items in response to the executive agency so-
licitations;

(5) revise the executive agency’s procurement policies,
practices, and procedures not required by law to reduce any
impediments in those policies, practices, and procedures to the
acquisition of commercial items; and

(6) require training of appropriate personnel in the acqui-
sition of commercial items.
(c) PRELIMINARY MARKET RESEARCH.—(1) The head of an exec-

utive agency shall conduct market research appropriate to the
circumstances—

(A) before developing new specifications for a procurement
by that executive agency; and

(B) before soliciting bids or proposals for a contract in ex-
cess of the simplified acquisition threshold.
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(2) The head of an executive agency shall use the results of
market research to determine whether there are commercial items
or, to the extent that commercial items suitable to meet the execu-
tive agency’s needs are not available, nondevelopmental items
other than commercial items available that—

(A) meet the executive agency’s requirements;
(B) could be modified to meet the executive agency’s re-

quirements; or
(C) could meet the executive agency’s requirements if those

requirements were modified to a reasonable extent.
(3) In conducting market research, the head of an executive

agency should not require potential sources to submit more than
the minimum information that is necessary to make the determina-
tions required in paragraph (2).
SEC. 315. ø41 U.S.C. 265¿ CONTRACTOR EMPLOYEES: PROTECTION

FROM REPRISAL FOR DISCLOSURE OF CERTAIN INFOR-
MATION.

(a) PROHIBITION OF REPRISALS.—An employee of a contractor
may not be discharged, demoted, or otherwise discriminated
against as a reprisal for disclosing to a Member of Congress or an
authorized official of an executive agency or the Department of Jus-
tice information relating to a substantial violation of law related to
a contract (including the competition for or negotiation of a con-
tract).

(b) INVESTIGATION OF COMPLAINTS.—A person who believes
that the person has been subjected to a reprisal prohibited by sub-
section (a) may submit a complaint to the Inspector General of the
executive agency. Unless the Inspector General determines that the
complaint is frivolous, the Inspector General shall investigate the
complaint and, upon completion of such investigation, submit a re-
port of the findings of the investigation to the person, the con-
tractor concerned, and the head of the agency. In the case of an ex-
ecutive agency that does not have an Inspector General, the duties
of the Inspector General under this section shall be performed by
an official designated by the head of the executive agency.

(c) REMEDY AND ENFORCEMENT AUTHORITY.—(1) If the head of
an executive agency determines that a contractor has subjected a
person to a reprisal prohibited by subsection (a), the head of the
executive agency may take one or more of the following actions:

(A) Order the contractor to take affirmative action to abate
the reprisal.

(B) Order the contractor to reinstate the person to the po-
sition that the person held before the reprisal, together with
the compensation (including back pay), employment benefits,
and other terms and conditions of employment that would
apply to the person in that position if the reprisal had not been
taken.

(C) Order the contractor to pay the complainant an
amount equal to the aggregate amount of all costs and ex-
penses (including attorneys’ fees and expert witnesses’ fees)
that were reasonably incurred by the complainant for, or in
connection with, bringing the complaint regarding the reprisal,
as determined by the head of the executive agency.
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(2) Whenever a person fails to comply with an order issued
under paragraph (1), the head of the executive agency shall file an
action for enforcement of such order in the United States district
court for a district in which the reprisal was found to have oc-
curred. In any action brought under this paragraph, the court may
grant appropriate relief, including injunctive relief and compen-
satory and exemplary damages.

(3) Any person adversely affected or aggrieved by an order
issued under paragraph (1) may obtain review of the order’s con-
formance with this subsection, and any regulations issued to carry
out this section, in the United States court of appeals for a circuit
in which the reprisal is alleged in the order to have occurred. No
petition seeking such review may be filed more than 60 days after
issuance of the order by the head of the agency. Review shall con-
form to chapter 7 of title 5, United States Code.

(d) CONSTRUCTION.—Nothing in this section may be construed
to authorize the discharge of, demotion of, or discrimination
against an employee for a disclosure other than a disclosure pro-
tected by subsection (a) or to modify or derogate from a right or
remedy otherwise available to the employee.

(e) DEFINITIONS.—In this section:
(1) The term ‘‘contract’’ means a contract awarded by the

head of an executive agency.
(2) The term ‘‘contractor’’ means a person awarded a con-

tract with an executive agency.
(3) The term ‘‘Inspector General’’ means an Inspector Gen-

eral appointed under the Inspector General Act of 1978.
SEC. 316. ø41 U.S.C. 266¿ MERIT-BASED AWARD OF GRANTS FOR RE-

SEARCH AND DEVELOPMENT.
(a) POLICY.—It is the policy of Congress that an executive

agency should not be required by legislation to award a new grant
for research, development, test, or evaluation to a non-Federal Gov-
ernment entity. It is further the policy of Congress that any pro-
gram, project, or technology identified in legislation be awarded
through merit-based selection procedures.

(b) RULE OF CONSTRUCTION.—A provision of law may not be
construed as requiring a new grant to be awarded to a specified
non-Federal Government entity unless that provision of law—

(1) specifically refers to this subsection;
(2) specifically identifies the particular non-Federal Gov-

ernment entity involved; and
(3) specifically states that the award to that entity is re-

quired by such provision of law in contravention of the policy
set forth in subsection (a).
(c) NEW GRANT DEFINED.—For purposes of this section, a grant

is a new grant unless the work provided for in the grant is a con-
tinuation of the work performed by the specified entity under a
preceding grant.

(d) INAPPLICABILITY TO CERTAIN GRANTS.—This section shall
not apply with respect to any grant that calls upon the National
Academy of Sciences to investigate, examine, or experiment upon
any subject of science or art of significance to an executive agency
and to report on such matters to Congress or any agency of the
Federal Government.

Q:\COMP\MISC\FPASA49

December 29, 2000 



97 Sec. 402FED. PROP. & ADMIN. SERVICES ACT OF 1949

TITLE IV—FOREIGN EXCESS PROPERTY

SEC. 401. ø40 U.S.C. 511¿ DISPOSAL OF FOREIGN EXCESS PROPERTY.
Each executive agency having foreign excess property shall be

responsible for the disposal thereof: Provided, that (a) the head of
each such executive agency shall, with respect to the disposition of
such property, conform to the foreign policy of the United States;
(b) the Secretary of State shall have the authority to use foreign
currencies and credits acquired by the United States under section
402(b) of this Act in order to effectuate the purposes of section
32(b)(2) of the Surplus Property Act of 1944, as amended, and the
Foreign Service Buildings Act of May 7, 1926, as amended (includ-
ing Public Law 547, Seventy-ninth Congress (60 Stat. 663)), and for
the purpose of paying any other governmental expenses payable in
local currencies, and the authority to amend, modify, and renew
agreements in effect on the effective date of this Act; (c) any foreign
currencies or credits acquired by the Department of State pursuant
to such agreements shall be administered in accordance with proce-
dures that may from time to time be established by the Secretary
of the Treasury and, if and when reduced to United States cur-
rency, shall be covered into the Treasury as miscellaneous receipts;
and (d) the Department of State shall, except to such extent as the
President shall otherwise determine, continue to perform other
functions with respect to agreements for the disposal of foreign ex-
cess property in effect of July 1, 1949.
SEC. 402. ø40 U.S.C. 512¿ METHODS AND TERMS OF DISPOSAL.

(a) Foreign excess property not disposed of under subsections
(b) and (c) of this section may be disposed of (1) by sale, exchange,
lease, or transfer, for cash, credit, or other property, with or with-
out warranty, and upon such other terms and conditions as the
head of the executive agency concerned deems proper, or (2) for for-
eign currencies or credits, or substantial benefits or the discharge
of claims resulting from the compromise or settlement of such
claims by any executive agency in accordance with the law, when-
ever the head of the executive agency concerned determines that it
is in the interest of the United States to do so. Such property may
be disposed of without advertising when the head of the executive
agency concerned finds so doing to be most practicable and to be
advantageous to the Government. The head of each executive agen-
cy responsible for the disposal of foreign excess property may exe-
cute such documents for the transfer of title or other interest in
property and take such other action as he deems necessary or prop-
er to dispose of such property; and may authorize the abandon-
ment, destruction, or donation of foreign excess property under his
control which has no commercial value or the estimated cost of care
and handling of which would exceed the estimated proceeds from
its sale.

(b) Any executive agency having in any foreign country any
medical materials or supplies not disposed of under subsection (c)
of this section, which, if situated within the United States, would
be available for donation pursuant to section 484 of this title, may
donate such materials or supplies without cost (except for costs of
care and handling), for use in any foreign country, to nonprofit
medical or health organizations, including those qualified to receive
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assistance under sections 214(b) and 607 of the Foreign Assistance
Act of 1961, as amended (22 U.S.C. 2174(b) and 2357).

(c) Under such regulations as the Administrator shall prescribe
pursuant to this subsection, any foreign excess property may be re-
turned to the United States for handling as excess or surplus prop-
erty under the provisions of sections 202, 203(j), and 203(l) of this
Act, whenever the head of the executive agency concerned, or the
Administrator after consultation with such agency head, deter-
mines that return of the property to the United States for such
handling is in the interest of the United States: Provided, That reg-
ulations prescribed pursuant to this subsection shall require that
the transportation costs incident to such return shall be borne by
the Federal agency, State agency, or donee receiving the property.
SEC. 403. ø40 U.S.C. 513¿ PROCEEDS; FOREIGN CURRENCIES.

Proceeds from the sale, lease, or other disposition of foreign ex-
cess property, (a) shall, if in the form of foreign currencies or cred-
its, be administered in accordance with procedures that may from
time to time be established by the Secretary of the Treasury, and
(b) shall, if in United States currency, or when any proceeds in for-
eign currencies or credit shall be reduced to United States cur-
rency, be covered into the Treasury as miscellaneous receipts: Pro-
vide, That the provisions of section 204(b) (which by their terms
apply to property disposed of under title II) shall be applicable to
proceeds of foreign excess property disposed of for United States
currency under this title IV: And provided further, That any execu-
tive agency disposing of foreign excess property under this title (1)
may deposit, in a special account with the Treasurer of the United
States, such amount of the proceeds of such dispositions as it
deems necessary to permit appropriate refunds to purchasers when
any disposition is rescinded or does not become final, or payments
for breach of any warranty, and (2) may withdraw therefrom
amounts so to be refunded or paid, without regard to the origin of
the funds withdrawn.
SEC. 404. ø40 U.S.C. 514¿ MISCELLANEOUS PROVISIONS

The President may prescribe such policies, not inconsistent
with the provisions of this title, as he shall deem necessary to effec-
tuate the provisions of this title, which provisions shall guide each
executive agency in carrying out its functions hereunder.

(b) Any authority conferred upon any executive agency or the
head thereof by the provisions of this title may be delegated, and
successive redelegation thereof may be authorized, by such head to
any official in such agency or to the head of any other executive
agency.

(c) The head of each executive agency responsible for the dis-
posal of foreign excess property hereunder may, as may be nec-
essary to carry out his functions under this title, (1) subject to the
civil-service and classification laws, appoint and fix the compensa-
tion of personnel, and (2) without regard to the civil-service and
classification laws, appoint and fix the compensation of personnel
outside the States of the Union and the District of Columbia.

(d) There shall be transferred from the Department of State to
each other executive agency affected by this title such records,
property, personnel, obligations, commitments, and unexpended
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balances of appropriations, allocations, and other funds, available
or to be made available, as the Director of the Office of Manage-
ment and Budget shall determine to relate to functions of such
agency under this title which have heretofore been administered by
the Department of State.

TITLE V—FEDERAL RECORDS

(Federal Records Act of 1950)

[Repealed and superseded.]
The Federal Records Act of 1950 (Title V of the Federal Prop-

erty and Administrative Services Act of 1949, as amended) was
substantially reenacted as positive law: see 44 U.S.C. Chapters 21,
25, 27, 29, an 31 (except secs. 2114, 2902, 2910), set out in chapter
3 of this handbook.

TITLE VI—GENERAL PROVISIONS

SEC. 601. ø40 U.S.C. 473¿ APPLICABILITY OF EXISTING PROCEDURES.
All policies, procedures, and directives prescribed—

(a) by either the Director, Bureau of Federal Supply, or the
Secretary of the Treasury and relating to any function trans-
ferred to or vested in the Administrator, by the provisions of
this Act;

(b) by any officer of the Government under the authority
of the Surplus Property Act of 1944, as amended, or under
other authority with respect to surplus property or foreign ex-
cess property;

(c) by or under authority of the Federal Works Adminis-
trator or the head of any constituent agency of the Federal
Works Agency; and

(d) by the Archivist of the United States or any other offi-
cer or body whose functions are transferred by title I of this
Act.

in effect upon July 1, 1949 and not inconsistent herewith, shall re-
main in full force and effect unless and until superseded, except as
they may be amended, under the authority of this Act or under
other appropriate authority.
SEC. 602. REPEAL AND SAVING PROVISIONS.

(a) There are hereby repealed—
(1) the Surplus Property Act of 1944, as amended (except

sections 13(d), 13(g), 13(h), 28, and 32(b)(2)), and sections 501
and 502 of Reorganization Plan Numbered 1 of 1947: Provided,
That, with respect to the disposal under this Act of any surplus
real estate, all priorities and preferences provided for in said
Act, as amended, shall continue in effect until 12 o’clock noon
(eastern standard time), December 31, 1949;

(2) that portion of the Act entitled ‘‘An Act making supple-
mental appropriations for the executive Office and sundry
independent executive bureaus, boards, commissions, and of-
fices, for the fiscal year ending June 30, 1949, and for other
purposes’’, approved June 30, 1948 (Public Law 862, Eightieth
Congress), as amended, appearing under the caption ‘‘Surplus
property disposal’’;
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(3) the Act entitled ‘‘An Act to authorize the Secretary of
War to dispose of material no longer needed by the Army’’, ap-
proved February 28, 1936 (49 Stat. 1147; 10 U.S.C. 1258);

(4) the Act entitled ‘‘An Act to authorize the Secretary of
the Navy to dispose of material no longer needed by the Navy’’,
approved May 22, 1930, as amended (46 Stat. 378; 34 U.S.C.
546c);

(5) section 5 of the Act of July 11, 1919 (41 Stat. 67; 40
U.S.C. 311);

(6) the first and second provisos contained in the fifth
paragraph under the heading ‘‘Division of Supply’’ in section 1
of the Act of December 20, 1928 (45 Stat. 1030; 40 U.S.C.
311a);

(7) the Act entitled ‘‘An Act to authorize the Secretary of
the Army, the Secretary of the Navy, and the Secretary of the
Air Force to donate excess and surplus property for educational
purposes’’, approved July 2, 1948 (Public Law 889, Eightieth
Congress);

(8) section 203 of the Act of June 26, 1943 (57 Stat. 195,
as amended; 5 U.S.C. 118d–1);

(9) the Act of April 15, 1937 (50 Stat. 64; 5 U.S.C. 118d);
(10) the second proviso contained in the paragraph of the

Act of August 10, 1912 (37 Stat. 296; 5 U.S.C. 545), headed
‘‘Contingent expenses, Department of Agriculture’’;

(11) the second proviso contained in the twentieth para-
graph of section 1 of the Act of March 2, 1917 (39 Stat. 973;
5 U.S.C. 494);

(12) the twenty-sixth paragraph under the heading ‘‘Na-
tional Parks’’ of the Act of January 24, 1923 (42 Stat. 1215; 16
U.S.C. 9);

(13) the fifth paragraph under the heading ‘‘Experiments
and demonstrations in livestock production in the cane-sugar
and cotton districts of the United States’’ of the Act of June 30,
1914 (38 Stat. 441; 5 U.S.C. 546);

(14) the proviso contained in the second paragraph under
the heading ‘‘Library, Department of Agriculture’’ of the Act of
March 4, 1915 (38 Stat. 1107; 5 U.S.C. 548);

(15) the second proviso contained in the second paragraph
under the heading ‘‘Clothing and camp and garrison equipage’’
of section 1 of the Act of August 29, 1916 (39 Stat. 635; 10
U.S.C. 1271);

(16) the Act of May 11, 1939 (53 Stat. 739; 10 U.S.C.
1271a);

(17) the fifth paragraph under the heading ‘‘Office of the
Chief Signal Officer’’ of the Act of May 12, 1917 (40 Stat. 43,
as amended; 10 U.S.C. 1272);

(18) the third proviso contained in the second paragraph
under the heading ‘‘Office of the Chief Signal Officer’’ of the
Act of March 4, 1915 (38 Stat. 1064; 10 U.S.C. 1273);

(19) the fourteenth paragraph under the heading ‘‘Smith-
sonian Institution’’ of section 1 of the Act of March 3, 1915 (38
Stat. 839; 20 U.S.C. 66);
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(20) the second paragraph under the heading ‘‘Government
hospital for the insane’’ of section 1 of the Act of August 1,
1914 (38 Stat. 649; 24 U.S.C. 173);

(21) the second paragraph under the heading ‘‘Saint Eliza-
beth Hospital’’ of section 1 of the Act of June 12, 1917 (40 Stat.
153; 24 U.S.C. 174);

(22) the proviso contained in the second paragraph under
the heading ‘‘Bureau of Supplies and Accounts’’ of the Act of
August 22, 1912 (37 Stat. 346; 34 U.S.C. 531A);

(23) The second proviso of the first paragraph under the
heading ‘‘Bureau of Yards and Docks’’ of the Act of August 29,
1916 (34 U.S.C. 532);

(24) the proviso contained in the second paragraph under
the heading ‘‘Maintenance, Quartermaster’s Department, Ma-
rine Corps’’ of the Act of March 4, 1917 (39 Stat. 1189; 34
U.S.C. 723);

(25) the twentieth paragraph under the heading ‘‘Bureau
of Mines’’ of section 1 of the Act of July 19, 1919 (41 Stat. 200;
40 U.S.C. 118);

(26) the first sentence of section 5 of the Act of March 4,
1915 (38 Stat. 1161; 41 U.S.C. 26);

(27) the third paragraph under the heading ‘‘Interstate
Commerce Commission’’ of section 1 of the Act of August 1,
1914 (38 Stat. 627; 49 U.S.C. 58);

(28) the Act of June 6, 1941 (55 Stat. 247; 14 U.S.C. 31b);
(29) section 4 of the Act of June 17, 1910 (36 Stat. 531; 41

U.S.C. 7);
(30) the Act of February 27, 1929; (45 Stat. 1341; 41 U.S.C.

7a, 7b, 7c, and 7d);
(31) section 1 of the Act of May 14, 1935 (49 Stat. 234; 41

U.S.C. 7c–1);
(32) the Act entitled ‘‘An Act to establish a National Ar-

chives of the United States Government, and for other pur-
poses’’, approved June 19, 1934 (48 Stat. 1122–1124, as amend-
ed; 44 U.S.C. 300, 300a, 300c–k); and

(33) section 4 of the Act of February 3, 1905 (33 Stat. 687,
as amended; 5 U.S.C. 77);

(34) Sections 1(c): 205 (a), (b), (c), (d), (e), and (f); 206, 207,
208, and 209; and the second provise contained in section 203
of the joint resolution of July 18, 1939 (53 Stat. 1062).
(b) There are hereby superseded—

(1) the provisions of the first, third, and fifth paragraphs
of section 1 of Executive Order Numbered 6166 of June 10,
1933, insofar as they relate to any function now administered
by the Bureau of Federal Supply except functions with respect
to standard contract forms; and

(2) sections 2 and 4 of the Act entitled ‘‘An Act to provide
for the disposal of certain records of the United States Govern-
ment’’, approved July 7, 1943 (57 Stat. 381, as amended; 44
U.S.C. 367 and 369) to the extent that the provisions thereof
are inconsistent with the provisions of title V of this Act.
(c) The authority conferred by this Act shall be in addition and

paramount to any authority conferred by any other law and shall
not be subject to the provisions of any law inconsistent herewith,
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1 This amendment was added twice by P.L. 98–191, sec. 8(d)(2) and 9(a)(3), 97 Stat. 1331.

1 except as otherwise provided by the Office of Federal Procurement
Policy Act, and except as provided by the Office of Federal Procure-
ment Policy Act, and except that sections 205(b) and 206(c) of this
Act, shall not be applicable to any Government corporation or agen-
cy which is subject to the Government Corporation Control Act.

(d) Nothing in this Act shall impair or affect any authority of—
(1) the President under the Philippine Property Act of

1946 (60 Stat. 418; 22 U.S.C. 1381);
(2) any executive agency with respect to any phase (includ-

ing, but not limited to, procurement, storage, transportation,
processing, and disposal) of any program conducted for pur-
poses of resale, price support, grants to farmers, stabilization,
transfer to foreign governments, or foreign aid, relief, or reha-
bilitation: Provided, That the agency carrying out such pro-
gram shall, to the maximum extent practicable, consistent with
the fulfillment of the purposes of the program and the effective
and efficient conduct of its business, coordinate its operations
with the requirements of this Act and the policies and regula-
tions prescribed pursuant thereto;

(3) any executive agency named in the Armed Services
Procurement Act of 1947, and the head thereof, with respect to
the administration of said Act;

(4) the Department of Defense with respect to property re-
quired for or located in occupied territories;

(5) the Secretary of Defense with respect to the adminis-
tration of the National Industrial Reserve Act of 1948;

(6) the President with respect to the administration of the
Strategic and Critical Materials Stocking Piling Act (60 Stat.
596);

(7) the Secretary of State under the Foreign Service Build-
ings Act of May 7, 1926, as amended;

(8) the Secretary of the Army, the Secretary of the Navy,
and the Secretary of the Air Force with respect to the adminis-
tration of section 1(b) of the Act entitled ‘‘An Act to expedite
the strengthening of the national defense’’, approved July 2,
1940 (54 Stat. 712);

(9) the Secretary of Agriculture or the Department of Agri-
culture under (A) the Richard B. Russell National School
Lunch Act (60 Stat. 230); (B) the Farmers Home Administra-
tion Act of 1946 (60 Stat. 1062); (C) the Act of August 31, 1947,
Public Law 298, Eightieth Congress, with respect to the dis-
posal of labor supply centers, and labor homes, labor camps, or
facilities; (D) section 32 of the Act of August 24, 1935 (49 Stat.
774), as amended, with respect to the exportation and domestic
consumption of agricultural products, or (E) section 201 of the
Agricultural Adjustment Act of 1938 (52 Stat. 36) or section
203(j) of the Agricultural Marketing Act of 1946 (60 Stat.
1082);

(10) the Secretary of Agriculture, Farm Credit Administra-
tion, or any farm credit board under section 6(b) of the Farm
Credit Act of 1937 (50 Stat. 706), with respect to the acquisi-
tion or disposal of property;
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(11) the Department of Housing and Urban Development
or any officer thereof with respect to the disposal of residential
property, or of other property (real or personal) held as part of
or acquired for or in connection with residential property, or in
connection with the insurance of mortgages, loans, or savings
and loan accounts under the National Housing Act.

(12) the Tennessee Valley Authority with respect to non-
personal services, with respect to the matters referred to in
section 201(a)(4), and with respect to any property acquired or
to be acquired for or in connection with any program of proc-
essing, manufacture, production, or force account construction:
Provided, That the Tennessee Valley Authority shall to the
maximum extent that it may deem practicable, consistent with
the fulfillment of the purpose of its program and the effective
and efficient conduct of its business, coordinate its operations
with the requirements of this Act and the policies and regula-
tions prescribed pursuant thereto;

(13) the Atomic Energy Commission;
(14) the Administrator of the Federal Aviation Agency or

the Chief of the Weather Bureau with respect to the disposal
of airport property and airway property for use as such prop-
erty. For the purpose of this paragraph the terms ‘‘airport
property’’ and ‘‘airway property’’ shall have the respective
meanings ascribed to them in the International Aviation Facili-
ties Postal Service;

(15) The United States Postal Service;
(16) the Secretary of Commerce with respect to the con-

struction, reconstruction, and reconditioning (including outfit-
ting and equipping incident to the foregoing), the acquisition,
procurement, operation, maintenance, preservation, sale, lease,
or charter of any merchant vessel or of any shipyard, ship site,
terminal, pier, dock, warehouse, or other installation necessary
or appropriate for the carrying out of any program of such
Commission authorized by law, or nonadministrative activities
incidental thereto: Provided, That the Secretary of Commerce
shall to the maximum extent that it may deem practicable,
consistent with the fulfillment of the purposes of such pro-
grams and the effective and efficient conduct of such activities,
coordinate its operations with the requirements of this Act,
and the policies and regulations prescribed pursuant thereto;

(17) the Central Intelligence Agency;
(18) the Joint Committee on Printing, under the Act enti-

tled ‘‘An Act providing for the public printing and binding and
the distribution of public documents’’ approved January 12,
1895 (28 Stat. 601), as amended or any other Act;

(19) for such period of time as the President may specify,
any other authority of any executive agency which the Presi-
dent determines within one year after the effective date of this
Act should, in the public interest, stand unimpaired by this
Act;

(20) the Secretary of the Interior with respect to procure-
ment for program operations under the Bonneville Project Act
of 1937 (50 Stat. 731), as amended; or
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(21) the Director of the International Communication
Agency with respect to the furnishing of facilities in foreign
countries and reception centers within the United States.
(e) No provision of this Act, as amended, shall apply to the

Senate or the House of Representatives (including the Architect of
the Capitol and any building, activity, or function under his direc-
tion), but any of the services and facilities authorized by this Act
to be rendered or furnished shall, as far as practicable, be made
available to the Senate, the House of Representatives, or the Archi-
tect of the Capitol, upon their request, and, if payment would be
required for the rendition or furnishing of a similar service or facil-
ity to an executive agency, payment therefor shall be made by the
recipient thereof, upon presentation of proper vouchers, in advance
or by reimbursement (as may be agreed upon by the Administrator
and the officer or body making such request). Such payment may
be credited to the applicable appropriation of the executive agency
receiving such payment.

(f) Section 3709, Revised Statutes, as amended (41 U.S.C. 5),
is amended by striking out ‘‘$100’’ wherever it appears therein and
inserting in lieu thereof ‘‘$500’’.
SEC. 603. ø40 U.S.C. 475¿ AUTHORIZATIONS FOR APPROPRIATIONS AND

TRANSFER AUTHORITY.
(a) There are hereby authorized to be appropriated such sums

as may be necessary to carry out the provisions of this Act, includ-
ing payment in advance, when authorized by the Administrator, for
library memberships in societies whose publications are available
to members only, or to members at a price lower than that charged
to the general public.

(b) when authorized by the Director of the Office of Manage-
ment & Budget, any Federal agency may use, for the disposition
of property under this Act, and for its care and handling pending
such disposition, any funds heretofore or hereafter appropriated, al-
located, or available to it for purposes similar to those provided for
in sections 201, 202, 203, and 205 of this Act.
SEC. 604. SEPARABILITY.

If any provision of this Act, or the application thereof to any
person or circumstances, is held invalid, the remainder of this Act,
and the application of such provision to other persons or cir-
cumstances, shall not be affected thereby.
SEC. 605. EFFECTIVE DATE.

This Act shall become effective on July 1, 1949, except that the
provisions of section 602(a)(2) (repealing prior law relating to the
disposition of the affairs of the War Assets Administration) shall
become effective on June 30, 1949.
SEC. 606. SEX DISCRIMINATION.

No individual shall on the ground of sex be excluded from par-
ticipation in, be denied the benefits of, or be subjected to discrimi-
nation under any program or activity carried on or receiving Fed-
eral assistance under this Act. This provision shall be enforced
through agency provisions and rules similar to those already estab-
lished with respect to racial and other discrimination under title VI
of the Civil Rights Act of 1964. However, this remedy is not exclu-
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sive and will not prejudice or remove any other legal remedies
available to any individual alleging discrimination.

TITLE VII (INCLUDING THE TABLE OF

CONTENTS RELATING THERETO) OF THE

FEDERAL PROPERTY AND ADMINISTRATIVE

SERVICES ACT OF 1949 (40 U.S.C. 521–524) IS

REPEALED AS OF JANUARY 1, 1971.

Public Law 91–466, 84 Stat. 990.
Approved October 17, 1970.

TITLE VIII—URBAN LAND UTILIZATION

SEC. 801. ø40 U.S.C. 531 nt¿ SHORT TITLE.
This title may be cited as the ‘‘Federal Urban Land-Use Act.’’

SEC. 802. ø40 U.S.C. 531¿ DECLARATION OF PURPOSE AND POLICY.
It is the purpose of this title to promote more harmonious

intergovernmental relations and to encourage sound planning, zon-
ing, and land use practices by prescribing uniform policies and pro-
cedures whereby the Administrator shall acquire, use, and dispose
of land in urban areas in order that urban land transaction or on
behalf of other General Services Administration or on behalf of
other Federal agencies shall, to the greatest extent practicable, be
consistent with zoning and land-use practices and shall be made to
the greatest extent practicable in accordance with planning and de-
velopment objectives of the local governments and local planning
agencies concerned.
SEC. 803. ø40 U.S.C. 532¿ DISPOSAL OF URBAN LANDS.

(a) Whenever the Administrator comtemplates the disposal for
or on behalf of any Federal agency of any real property situated
within an urban area, he shall, prior to offering such land for sale,
give reasonable notice to the head of the governing body of the unit
of general local government having jurisdiction over zoning and
land-use regulation in the geographical area within which the land
or lands are located in order to afford the government the oppor-
tunity of zoning for the use of such land in accordance with local
comprehensive planning.

(b) The Administrator, to the greatest practicable extent, shall
furnish to all prospective purchasers of such real property, full and
complete information concerning—

(1) current zoning regulations and prospective zoning re-
quirements and objective for such property when it is unzoned;
and

(2) current availability to such property of streets, side-
walks, sewers, water, street lights, and other service facilities
and prospective availability of such services if such property is
included in comprehensive planning.

Q:\COMP\MISC\FPASA49

December 29, 2000 



106Sec. 804 FED. PROP. & ADMIN. SERVICES ACT OF 1949

SEC. 804. ø40 U.S.C. 533¿ ACQUISITION OR CHANGE OF USE OF REAL
PROPERTY.

(a) To the extent practicable, prior to a commitment to acquire
any real property situated in an urban area, the Administrator
shall notify the unit of general local government exercising zoning
and land-use jurisdiction over the land proposed to be purchased
of his intent to acquire such land and the proposed use of the prop-
erty. In the event that the Administrator determines that such ad-
vance notice would have an adverse impact on the proposed pur-
chase, he shall, upon conclusion of the acquisition, immediately no-
tify such local government of the acquisition and the proposed use
of the property.

(b) In the acquisition or change of use of any real property sit-
uated in an urban area as a site for public building, the Adminis-
trator shall, to the extent he determines practicable—

(1) consider all objections made to any such acquisition or
change of use by such unit of government upon the ground
that the proposed acquisition or change of use conflicts or
would conflict with the zoning regulations or planning objec-
tives of such unit; and

(2) comply with and conform to such regulations of the
unit of general local government having jurisdiction with re-
spect to the area within which such property is situated and
the planning and development objectives of such local govern-
ment.

SEC. 805. ø40 U.S.C. 534¿ WAIVER DURING NATIONAL EMERGENCY.
The procedures prescribed in sections 803 and 804 may be

waived during any period of national emergency proclaimed by the
President.
SEC. 806. ø40 U.S.C. 535¿ DEFINITIONS.

As used in this title—
(a) ‘‘Unit of general local government’’ means any city, county,

town, parish, village, or other general-purpose political subdivision
of a State.

(b) ‘‘Urban area’’ means—
(1) any geographical area within the jurisdiction of any in-

corporated city, town, borough, village, or other unit of general
local government, except county or parish, having a population
of ten thousand or more inhabitants;

(2) that portion of the geographical area within the juris-
diction of any county, town, township, or similar governmental
entity which contains no incorporated unit of general local gov-
ernment but has a population density equal to or exceeding
one thousand five hundred inhabitants per square mile; and

(3) that portion of any geographical area having a popu-
lation density equal to or exceeding one thousand five hundred
inhabitants per square mile and situated adjacent to the
boundary of any incorporated unit of general local government
which has a population of ten thousand or more inhabitants.
(c) ‘‘Comprehensive planning’’ includes the following, to the ex-

tent directly related to the needs of a unit of general local govern-
ment:
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(1) Preparation, as a guide for governmental policies and
action, of general plans with respect to (A) the pattern and in-
tensity of land use, (B) the provision of public facilities (includ-
ing transportation facilities) and other governmental services,
and (C) the effective development and utilization of human and
natural resources;

(2) Long-range physical and fiscal plans for such action;
(3) Programming of capital improvements and other major

expenditures, based on a determination of relative urgency, to-
gether with definitive financing plans for such expenditures in
the earlier years of the program;

(4) Coordination of all related plans and activities of the
State and local governments and agencies concerned; and

(5) Preparation of regulatory and administrative measures
in support of the foregoing.

NOTE: Section 501, Public Law 90–577, 82 Stat. 1104, Intergovermental Co-
operation Act of 1968, approved October 16, 1968, added Title VIII—Urban Land
Utilization to the Federal Property and Administrative Services Act of 1949, as
amended, Title I of P.L. 90–507 provides that the definitions contained therein are
applicable to the whole Act. Hence, the following definitions apply to Title VIII:

TITLE I—DEFINITIONS

When used in this Act—

FEDERAL AGENCY

SEC. 101. ø42 U.S.C. 4201¿ The term ‘‘Federal Agency’’ means any department,
agency, or instrumentality in the executive branch of the Government and any whol-
ly owned Government corporation.

STATE

SEC. 102. ø42 U.S.C. 4201¿ The term ‘‘State’’ means any of the several States
of the United States, the District of Columbia, Puerto Rico, any territory or posses-
sion of the United States or any agency or instrumentality of a State, but does not
include the governments of the political subdivisions of the State.

POLITICAL SUBDIVISION OR LOCAL GOVERNMENT

SEC. 103. ø42 U.S.C. 4201¿ The term ‘‘political subdivision’’ or ‘‘local govern-
ment’’ means a local unit of government, including specifically a county, munici-
pality, city, town, township, or a school or other special district created by or pursu-
ant to State law.

UNIT OF GENERAL LOCAL GOVERNMENT

SEC. 104. ø42 U.S.C. 4201¿ The term ‘‘Unit of general local government’’ means
and city, county, town, parish, village, or other general purpose political subdivision
of a State.

SPECIAL PURPOSE UNIT OF LOCAL GOVERNMENT

SEC. 105. ø42 U.S.C. 4201¿ The term ‘‘Special-purpose unit of local government’’
means any special district, public-purpose corporation, or other strictly limited-pur-
pose political subdivision of a State, but shall not include a school district.

SEC. 106. ø42 U.S.C. 4201¿ The term ‘‘grant’’ or ‘‘grant-in-aid’’ means money,
or property provided in lieu of money, paid or furnished by the United States under
a fixed annual or aggregate authorization—

(A) to a State; or
(B) to a political subdivision of a State; or
(C) to a beneficiary under a plan or program, administered by a State or

a political subdivision of a State, which is subject to approval by a Federal
agency;

if such authorization either (i) requires the States or political subdivisions to expend
non-Federal funds as a condition for the receipt of money or property from the
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1 So in law. Probably should be ‘‘Federal financial assistance’’.
2 So in law. Probably should be ‘‘Federal assistance programs’’.
1 So in law. Should read ‘‘SEC. 110.’’.

United States; or (ii) specifies directly, or establishes by means of a formula, the
amounts which may be paid or furnished to States or political subdivisions, or the
amounts to be allotted for use in each of the States by the States, political subdivi-
sions, or other beneficiaries. The term also includes money, or property provided in
lieu of money, paid and furnished by the United States to any community action
agency under the Economic Opportunity Act of 1964, as amended. The term does
not include (1) shared revenues; (2) payments of taxes; (3) payments in lieu of taxes;
(4) loans or repayable advances; (5) surplus property or surplus agricultural com-
modities furnished as such; (6) payments under research and development contracts
or grants which are awarded directly and on similar terms to all qualifying organi-
zations, whether public or private; or (7) payments to States or political subdivisions
as full reimbursement for the costs incurred in paying benefits or furnishing serv-
ices to persons entitled thereto under Federal laws.

FEDERAL ASSISTANCE, FEDERAL FINANCIAL

ASSISTANCE, FEDERAL ASSISTANCE PROGRAMS, OR FEDERALLY ASSISTED PROGRAMS

SEC. 107. ø42 U.S.C. 4201¿ The term ‘‘Federal assistance’’, 1 Federal financial
assistance’’, 2 Federal assistance programs’’, or ‘‘federally assisted programs’’, means
programs that provide assistance through grant or contractual arrangements, and
includes technical assistance programs or programs providing assistance in the form
of loans, loan guarantees, or insurance. The term does not include any annual pay-
ment by the United States to the District of Columbia authorized by article VI of
the District of Columbia Revenue Act of 1947 (D.C. Code secs. 47–2501a and 47–
2501b).

SPECIALIZED OR TECHNICAL SERVICES

SEC. 108. ø42 U.S.C. 4201¿ ‘‘Specialized or technical services’’ means statistical
and other studies and compilations, development projects, technical tests and eval-
uations, technical information, training activities, surveys, reports, documents, and
any other similar service functions which any department or agency of the executive
branch of the Federal Government is especially equipped and authorized by law to
perform.

COMPREHENSIVE PLANNING

SEC. 109. ø42 U.S.C. 4201¿ ‘‘Comprehensive planning’’ includes, the following,
to the extent directly related to area needs or needs of a unit of general local gov-
ernment: (A) preparation, as a guide for governmental policies and action, of general
plans with respect to (i) the pattern and intensity of land use, (ii) the provision of
public facilities (including transportation facilities) and other government services,
and (iii) the effective development and utilization of human and natural resources;
(B) long-range physical and fiscal plans for such action; (C) programming of capital
improvements and other major expenditures, based on a determination of relative
urgency, together with definitive financing plans for such expenditures in the earlier
years of the program; (D) coordination of all related plans and activities of the State
and local governments and agencies concerned; and (E) preparation of regulatory
and administrative measures in support of the foregoing.

HEAD OF AGENCY

SEC. 110 1 ø42 U.S.C. 4201¿ The term ‘‘head of a Federal agency’’ or ‘‘head of
a State agency’’ includes a duly designated delegate of such agency head.

TITLE IX—SELECTION OF ARCHITECTS AND ENGINEERS

SEC. 901. ø40 U.S.C. 541¿ DEFINITIONS.
As used in this title—
(1) The term ‘‘firm’’ means any individual, firm, partnership,

corporation, association, or other legal entity permitted by law to
practice the professions of architecture or engineering.
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(2) The term ‘‘agency head’’ means the Secretary, Adminis-
trator, or head of a department, agency, or bureau of the Federal
Government.

(3) The term ‘‘architectural and engineering services’’ means—
(A) professional services of an architectural or engineering

nature, as defined by State law, if applicable, which are re-
quired to be performed or approved by a person licensed, reg-
istered, or certified to provide such services as described in this
paragraph;

(B) professional services of an architectural or engineering
nature performed by contract that are associated with re-
search, planning, development, design, construction, alteration,
or repair of real property; and

(C) such other professional services of an architectural or
engineering nature, or incidental services, which members of
the architectural and engineering professions (and individuals
in their employ) may logically or justifiably perform, including
studies, investigations, surveying and mapping, tests, evalua-
tions, consultations, comprehensive planning, program man-
agement, conceptual designs, plans and specifications, value
engineering, construction phase services, soils engineering,
drawing reviews, preparation of operating and maintenance
manuals, and other related services.

SEC. 902. ø40 U.S.C. 542¿ POLICY.
The Congress hereby declares it to be the policy of the Federal

Government to publicly announce all requirements for architectural
and engineering services, and to negotiate contracts for architec-
tural and engineering services on the basis of demonstrated com-
petence and qualification for the type of professional services re-
quired and at fair and reasonable prices.
SEC. 903. ø40 U.S.C. 543¿ REQUESTS FOR DATA ON ARCHITECTURAL

AND ENGINEERING SERVICES.
In the procurement of architectural and engineering services,

the agency head shall encourage firms engaged in the lawful prac-
tice of their profession to submit annually a statement of qualifica-
tions, and performance data. The agency head, for each proposed
project, shall evaluate current statements of qualifications and per-
formance data on file with the agency, together with those that
may be submitted by other firms regarding the proposed project,
and shall conduct discussions with no less than three firms regard-
ing anticipated concepts and the relative utility of alternative
methods of approach for furnishing the required services and then
shall select therefrom, in order of preference based upon criteria es-
tablished and published by him, no less than three of the firms
deemed to be the most highly qualified to provide the services re-
quired.
SEC. 904. ø40 U.S.C. 544¿ NEGOTIATION OF CONTRACTS FOR ARCHITEC-

TURAL AND ENGINEERING SERVICES.
(a) The agency head shall negotiate a contract with the highest

qualified firm for architectural and engineering services at com-
pensation which the agency head determines is fair and reasonable
to the Government. In making such determination, the agency
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head shall take into account the estimated value of the services to
be rendered, the scope, complexity, and professional nature thereof.

(b) Should the agency head be unable to negotiate a satisfac-
tory contract with the firm considered to be the most qualified, at
a price he determines to be fair and reasonable to the Government,
negotiations with the firm should be formally terminated. The
agency head should then undertake negotiations with the second
most qualified firm. Failing accord with the second most qualified
firm, the agency head should terminate negotiations. The agency
head should then undertake negotiations with the third most quali-
fied firm.

(c) Should the agency head be unable to negotiate a satisfac-
tory contract with any of the selected firms, he shall select addi-
tional firms in order of their competence and qualification and con-
tinue negotiations in accordance with this section until an agree-
ment is reached.
SEC. 905. ø40 U.S.C. 541 note¿ SHORT TITLE.

This title may be cited as the ‘‘Brooks Architect-Engineers
Act’’.
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