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1 Double period in third sentence of first section so in law.

FEDERAL TRADE COMMISSION ACT

[Chapter 311, 38 Stat. 717, September 26, 1914]

[As amended through Public Law 104–216, October 1, 1996]

CHAP. 311.—AN ACT TO CREATE A FEDERAL TRADE COMMISSION, TO DEFINE ITS
POWERS AND DUTIES, AND FOR OTHER PURPOSES.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, ø15 U.S.C. 41¿
That a commission is hereby created and established, to be known
as the Federal Trade Commission (hereinafter referred to as the
commission), which shall be composed of five commissioners, who
shall be appointed by the President, by and with the advice and
consent of the Senate. Not more than three of the commissioners
shall be members of the same political party. The first commis-
sioners appointed shall continue in office for terms of three, four,
five, six, and seven years, respectively, from the date of the taking
effect of this Act, the term of each to be designated by the Presi-
dent, but their successors shall be appointed for terms of seven
years, except that any person chosen to fill a vacancy shall be ap-
pointed only for the unexpired term of the commissioner whom he
shall succeed: Provided, however, That upon the expiration of his
term of office a Commissioner shall continue to serve until his suc-
cessor shall have been appointed and shall have qualified.. 1 The
commission shall choose a chairman from its own membership. No
commissioner shall engage in any other business, vocation, or em-
ployment. Any commissioner may be removed by the President for
inefficiency, neglect of duty, or malfeasance in office. A vacancy in
the commission shall not impair the right of the remaining commis-
sioners to exercise all the powers of the commission.

The commission shall have an official seal, which shall be judi-
cially noticed.

SEC. 2. ø15 U.S.C. 42¿ That each commissioner shall receive
a salary of $10,000 a year, payable in the same manner as the sal-
aries of the judges of the courts of the United States. The commis-
sion shall appoint a secretary, who shall receive a salary of $5,000
a year, payable in like manner, and it shall have authority to em-
ploy and fix the compensation of such attorneys, special experts,
examiners, clerks, and other employees as it may from time to time
find necessary for the proper performance of its duties and as may
be from time to time appropriated for by Congress.

With the exception of the secretary, a clerk to each commis-
sioner, the attorneys, and such special experts and examiners as
the commission may from time to time find necessary for the con-
duct of its work, all employees of the commission shall be a part
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of the classified civil service, and shall enter the service under such
rules and regulations as may be prescribed by the commission and
by the Civil Service Commission.

All of the expenses of the commission, including all necessary
expenses for transportation incurred by the commissioners or by
their employees under their orders, in making any investigation, or
upon official business in any other places than in the city of Wash-
ington, shall be allowed and paid on the presentation of itemized
vouchers therefor approved by the commission.

Until otherwise provided by law, the commission may rent
suitable offices for its use.

The Auditor for the State and Other Departments shall receive
and examine all accounts of expenditures of the commission.

SEC. 3. ø15 U.S.C. 43¿ That upon the organization of the com-
mission and election of its chairman, the Bureau of Corporations
and the offices of Commissioner and Deputy Commissioner of Cor-
porations shall cease to exist; and all pending investigations and
proceedings of the Bureau of Corporations shall be continued by
the commission.

All clerks and employees of the said bureau shall be trans-
ferred to and become clerks and employees of the commission at
their present grades and salaries. All records, papers, and property
of the said bureau shall become records, papers, and property of
the commission, and all unexpended funds and appropriations for
the use and maintenance of the said bureau, including any allot-
ment already made to it by the Secretary of Commerce from the
contingent appropriation for the Department of Commerce for the
fiscal year nineteen hundred and fifteen, or from the departmental
printing fund for the fiscal year nineteen hundred and fifteen, shall
become funds and appropriations available to be expended by the
commission in the exercise of the powers, authority, and duties con-
ferred on it by this Act.

The principal office of the commission shall be in the city of
Washington, but it may meet and exercise all its powers at any
other place. The commission may, by one or more of its members,
or by such examiners as it may designate, prosecute any inquiry
necessary to its duties in any part of the United States.

SEC. 4. ø15 U.S.C. 44¿ The words defined in this section shall
have the following meaning when found in this Act, to wit:

‘‘Commerce’’ means commerce among the several States or
with foreign nations, or in any Territory of the United States or in
the District of Columbia, or between any such Territory and an-
other, or between any such Territory and any State or foreign na-
tion, or between the District of Columbia and any State or Terri-
tory or foreign nation.

‘‘Corporation’’ shall be deemed to include any company, trust,
so-called Massachusetts trust, or association, incorporated or unin-
corporated, which is organized to carry on business for its own
profit or that of its members, and has shares of capital or capital
stock or certificates of interest, and any company, trust, so-called
Massachusetts trust, or association, incorporated or unincor-
porated, without shares of capital or capital stock or certificates of
interest, except partnerships, which is organized to carry on busi-
ness for its own profit or that of its members.
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1 The reference to ‘‘ ‘An Act to regulate commerce,’ approved February 14, 1887, and all Acts
amendatory thereof and supplementary thereto’’ should be to ‘‘subtitle IV of title 49’’. Public Law
95–473, 92 Stat. 1337, October 17, 1978, codified title 49 of the United States Code. Section 3(b)
of that Act, 92 Stat. at 1466, provides as follows:

‘‘(b) A reference to a law replaced by sections 1 and 2 of this Act, including a reference in
a regulation, order, or other law, is deemed to refer to the corresponding provision enacted by
this Act.’’

2 Indentation so in law.

‘‘Documentary evidence’’ includes all documents, papers, cor-
respondence, books of account, and financial and corporate records.

‘‘Acts to regulate commerce’’ means the Act entitled ‘‘An Act to
regulate commerce,’’ approved February 14, 1887, and all Acts
amendatory thereof and supplementary thereto1 and the Commu-
nications Act of 1934 and all Acts amendatory thereof and supple-
mentary thereto.

‘‘Antitrust Acts’’ means the Act entitled ‘‘An Act to protect
trade and commerce against unlawful restraints and monopolies,’’
approved July 2, 1890; also sections 73 to 77, inclusive, of an Act
entitled ‘‘An Act to reduce taxation, to provide revenue for the Gov-
ernment, and for other purposes,’’ approved August 27, 1894; also
the Act entitled ‘‘An Act to amend sections 73 and 76 of the Act
of August 27, 1894, entitled ‘An Act to reduce taxation, to provide
revenue for the Government, and for other purposes,’ ’’ approved
February 12, 1913; and also the Act entitled ‘‘An Act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes,’’ approved October 15, 1914.

‘‘Banks’’ 2 means the types of banks and other financial in-
stitutions referred to in section 18(f)(2).
SEC. 5. ø15 U.S.C. 45¿ (a)(1) Unfair methods of competition in

or affecting commerce, and unfair or deceptive acts or practices in
or affecting commerce, are hereby declared unlawful.

(2) The Commission is hereby empowered and directed to pre-
vent persons, partnerships, or corporations, except banks, savings
and loan institutions described in section 18(f)(3), Federal credit
unions described in section 18(f)(4), common carriers subject to the
Acts to regulate commerce, air carriers and foreign air carriers sub-
ject to the Federal Aviation Act of 1958, and persons, partnerships,
or corporations insofar as they are subject to the Packers and
Stockyards Act, 1921, as amended, except as provided in section
406(b) of said Act, from using unfair methods of competition in or
affecting commerce and unfair or deceptive acts or practices in or
affecting commerce.

(3) This subsection shall not apply to unfair methods of com-
petition involving commerce with foreign nations (other than im-
port commerce) unless—

(A) such methods of competition have a direct, substantial,
and reasonably foreseeable effect—

(i) on commerce which is not commerce with foreign
nations, or on import commerce with foreign nations; or

(ii) on export commerce with foreign nations, of a per-
son engaged in such commerce in the United States; and
(B) such effect gives rise to a claim under the provisions

of this subsection, other than this paragraph.
If this subsection applies to such methods of competition only be-
cause of the operation of subparagraph (A)(ii), this subsection shall
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apply to such conduct only for injury to export business in the
United States.

(b) Whenever the Commission shall have reason to believe that
any such person, partnership, or corporation has been or is using
any unfair method of competition or unfair or deceptive act or prac-
tice in or affecting commerce, and if it shall appear to the Commis-
sion that a proceeding by it in respect thereof would be to the inter-
est of the public, it shall issue and serve upon such person, part-
nership, or corporation a complaint stating its charges in that re-
spect and containing a notice of a hearing upon a day and at a
place therein fixed at least thirty days after the service of said com-
plaint. The person, partnership, or corporation so complained of
shall have the right to appear at the place and time so fixed and
show cause why an order should not be entered by the Commission
requiring such person, partnership, or corporation to cease and de-
sist from the violation of the law so charged in said complaint. Any
person, partnership, or corporation may make application, and
upon good cause shown may be allowed by the Commission to in-
tervene and appear in said proceeding by counsel or in person. The
testimony in any such proceeding shall be reduced to writing and
filed in the office of the Commission. If upon such hearing the
Commission shall be of the opinion that the method of competition
or the act or practice in question is prohibited by this Act, it shall
make a report in writing in which it shall state its findings as to
the facts and shall issue and cause to be served on such person,
partnership, or corporation an order requiring such person, part-
nership, or corporation to cease and desist from using such method
of competition or such act or practice. Until the expiration of the
time allowed for filing a petition for review, if no such petition has
been duly filed within such time, or, if a petition for review has
been filed within such time then until the record in the proceeding
has been filed in a court of appeals of the United States, as herein-
after provided, the Commission may at any time, upon such notice
and in such manner as it shall deem proper, modify or set aside,
in whole or in part, any report or any order made or issued by it
under this section. After the expiration of the time allowed for fil-
ing a petition for review, if no such petition has been duly filed
within such time, the Commission may at any time, after notice
and opportunity for hearing, reopen and alter, modify, or set aside,
in whole or in part, any report or order made or issued by it under
this section, whenever in the opinion of the Commission conditions
of fact or of law have so changed as to require such action or if the
public interest shall so require, except that (1) the said person,
partnership, or corporation may, within sixty days after service
upon him or it of said report or order entered after such a reopen-
ing, obtain a review thereof in the appropriate circuit court of ap-
peals of the United States, in the manner provided in subsection
(c) of this section; and (2) in the case of an order, the Commission
shall reopen any such order to consider whether such order (includ-
ing any affirmative relief provision contained in such order) should
be altered, modified, or set aside, in whole or in part, if the person,
partnership, or corporation involved files a request with the Com-
mission which makes a satisfactory showing that changed condi-
tions of law or fact require such order to be altered, modified, or
set aside, in whole or in part. The Commission shall determine
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1 So in law. Reference in subsection (b) probably should be to ‘‘clause (2)’’.

whether to alter, modify, or set aside any order of the Commission
in response to a request made by a person, partnership, or corpora-
tion under paragraph (2) 1 not later than 120 days after the date
of the filing of such request.

(c) Any person, partnership, or corporation required by an
order of the Commission to cease and desist from using any method
of competition or act or practice may obtain a review of such order
in the circuit court of appeals of the United States, within any cir-
cuit where the method of competition or the act or practice in ques-
tion was used or where such person, partnership, or corporation re-
sides or carries on business, by filing in the court, within sixty days
from the date of the service of such order, a written petition pray-
ing that the order of the Commission be set aside. A copy of such
petition shall be forthwith transmitted by the clerk of the court to
the Commission, and thereupon the Commission shall file in the
court the record in the proceeding, as provided in section 2112 of
title 28, United States Code. Upon such filing of the petition the
court shall have jurisdiction of the proceeding and of the question
determined therein concurrently with the Commission until the fil-
ing of the record and shall have power to make and enter a decree
affirming, modifying, or setting aside the order of the Commission,
and enforcing the same to the extent that such order is affirmed
and to issue such writs as are ancillary to its jurisdiction or are
necessary in its judgment to prevent injury to the public or to com-
petitors pendente lite. The findings of the Commission as to the
facts, if supported by evidence, shall be conclusive. To the extent
that the order of the Commission is affirmed, the court shall there-
upon issue its own order commanding obedience to the terms of
such order of the Commission. If either party shall apply to the
court for leave to adduce additional evidence, and shall show to the
satisfaction of the court that such additional evidence is material
and that there were reasonable grounds for the failure to adduce
such evidence in the proceeding before the Commission, the court
may order such additional evidence to be taken before the Commis-
sion and to be adduced upon the hearing in such manner and upon
such terms and conditions as to the court may seem proper. The
Commission may modify its findings as to the facts, or make new
findings, by reason of the additional evidence so taken, and it shall
file such modified or new findings, which if supported by evidence,
shall be conclusive, and its recommendation, if any, for the modi-
fication or setting aside of its original order, with the return of
such additional evidence. The judgment and decree of the court
shall be final, except that the same shall be subject to review by
the Supreme Court upon certiorari, as provided in section 240 of
the Judicial Code.

(d) Upon the filing of the record with it the jurisdiction of the
court of appeals of the United States to affirm, enforce, modify, or
set aside orders of the Commission shall be exclusive.

(e) No order of the Commission or judgment of court to enforce
the same shall in anywise relieve or absolve any person, partner-
ship, or corporation from any liability under the Antitrust Acts.

(f) Complaints, orders, and other processes of the Commission
under this section may be served by anyone duly authorized by the
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Commission, either (a) by delivering a copy thereof to the person
to be served, or to a member of the partnership to be served, or
the president, secretary, or other executive officer or a director of
the corporation to be served; or (b) by leaving a copy thereof at the
residence or the principal office or place of business of such person,
partnership, or corporation; or (c) by mailing a copy thereof by reg-
istered mail or by certified mail addressed to such person, partner-
ship, or corporation at his or its residence or principal office or
place of business. The verified return by the person so serving said
complaint, order, or other process setting forth the manner of said
service shall be proof of the same, and the return post office receipt
for said complaint, order, or other process mailed by registered
mail or certified mail as aforesaid shall be proof of the service of
the same.

(g) An order of the Commission to cease and desist shall be-
come final—

(1) Upon the expiration of the time allowed for filing a pe-
tition for review, if no such petition has been duly filed within
such time; but the Commission may thereafter modify or set
aside its order to the extent provided in the last sentence of
subsection (b).

(2) Except as to any order provision subject to paragraph
(4), upon the sixtieth day after such order is served, if a peti-
tion for review has been duly filed; except that any such order
may be stayed, in whole or in part and subject to such condi-
tions as may be appropriate, by—

(A) the Commission;
(B) an appropriate court of appeals of the United

States, if (i) a petition for review of such order is pending
in such court, and (ii) an application for such a stay was
previously submitted to the Commission and the Commis-
sion, within the 30-day period beginning on the date the
application was received by the Commission, either denied
the application or did not grant or deny the application; or

(C) the Supreme Court, if an applicable petition for
certiorari is pending.
(3) For purposes of subsection (m)(1)(B) and of section

19(a)(2), if a petition for review of the order of the Commission
has been filed—

(A) upon the expiration of the time allowed for filing
a petition for certiorari, if the order of the Commission has
been affirmed or the petition for review has been dis-
missed by the court of appeals and no petition for certio-
rari has been duly filed;

(B) upon the denial of a petition for certiorari, if the
order of the Commission has been affirmed or the petition
for review has been dismissed by the court of appeals; or

(C) upon the expiration of 30 days from the date of
issuance of a mandate of the Supreme Court directing that
the order of the Commission be affirmed or the petition for
review be dismissed.
(4) In the case of an order provision requiring a person,

partnership, or corporation to divest itself of stock, other share
capital, or assets, if a petition for review of such order of the
Commission has been filed—
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(A) upon the expiration of the time allowed for filing
a petition for certiorari, if the order of the Commission has
been affirmed or the petition for review has been dis-
missed by the court of appeals and no petition for certio-
rari has been duly filed;

(B) upon the denial of a petition for certiorari, if the
order of the Commission has been affirmed or the petition
for review has been dismissed by the court of appeals; or

(C) upon the expiration of 30 days from the date of
issuance of a mandate of the Supreme Court directing that
the order of the Commission be affirmed or the petition for
review be dismissed.

(h) If the Supreme Court directs that the order of the Commis-
sion be modified or set aside, the order of the Commission rendered
in accordance with the mandate of the Supreme Court shall become
final upon the expiration of thirty days from the time it was ren-
dered, unless within such thirty days either party has instituted
proceedings to have such order corrected to accord with the man-
date, in which event the order of the Commission shall become
final when so corrected.

(i) If the order of the Commission is modified or set aside by
the circuit court of appeals, and if (1) the time allowed for filing
a petition for certiorari has expired and no such petition has been
duly filed, or (2) the petition for certiorari has been denied, or (3)
the decision of the court has been affirmed by the Supreme Court,
then the order of the Commission rendered in accordance with the
mandate of the circuit court of appeals shall become final on the
expiration of thirty days from the time such order of the Commis-
sion was rendered, unless within such thirty days either party has
instituted proceedings to have such order corrected so that it will
accord with the mandate, in which event the order of the Commis-
sion shall become final when so corrected.

(j) If the Supreme Court orders a rehearing; or if the case is
remanded by the circuit court of appeals to the Commission for a
rehearing, and if (1) the time allowed for filing a petition for certio-
rari has expired, and no such petition has been duly filed, or (2)
the petition for certiorari has been denied, or (3) the decision of the
court has been affirmed by the Supreme Court, then the order of
the Commission rendered upon such rehearing shall become final
in the same manner as though no prior order of the Commission
had been rendered.

(k) As used in this section the term ‘‘mandate’’, in case a man-
date has been recalled prior to the expiration of thirty days from
the date of issuance thereof, means the final mandate.

(l) Any person, partnership, or corporation who violates an
order of the Commission after it has become final, and while such
order is in effect, shall forfeit and pay to the United States a civil
penalty of not more than $10,000 for each violation, which shall ac-
crue to the United States and may be recovered in a civil action
brought by the Attorney General of the United States. Each sepa-
rate violation of such an order shall be a separate offense, except
that in the case of a violation through continuing failure to obey
or neglect to obey a final order of the Commission, each day of con-
tinuance of such failure or neglect shall be deemed a separate of-
fense. In such actions, the United States district courts are empow-



10Sec. 5 FEDERAL TRADE COMMISSION ACT

ered to grant mandatory injunctions and such other and further eq-
uitable relief as they deem appropriate in the enforcement of such
final orders of the Commission.

(m)(1)(A) The Commission may commence a civil action to re-
cover a civil penalty in a district court of the United States against
any person, partnership, or corporation which violates any rule
under this Act respecting unfair or deceptive acts or practices
(other than an interpretive rule or a rule violation of which the
Commission has provided is not an unfair or deceptive act or prac-
tice in violation of subsection (a)(1)) with actual knowledge or
knowledge fairly implied on the basis of objective circumstances
that such act is unfair or deceptive and is prohibited by such rule.
In such action, such person, partnership, or corporation shall be
liable for a civil penalty of not more than $10,000 for each viola-
tion.

(B) If the Commission determines in a proceeding under sub-
section (b) that any act or practice is unfair or deceptive, and
issues a final cease and desist order, other than a consent order,
with respect to such act or practice, then the Commission may com-
mence a civil action to obtain a civil penalty in a district court of
the United States against any person, partnership, or corporation
which engages in such act or practice—

(1) after such cease and desist order becomes final (wheth-
er or not such person, partnership, or corporation was subject
to such cease and desist order), and

(2) with actual knowledge that such act or practice is un-
fair or deceptive and is unlawful under subsection (a)(1) of this
section.

In such action, such person, partnership, or corporation shall be
liable for a civil penalty of not more than $10,000 for each viola-
tion.

(C)(1) In the case of a violation through continuing failure to
comply with a rule or with section 5(a)(1), each day of continuance
of such failure shall be treated as a separate violation, for purposes
of subparagraphs (A) and (B). In determining the amount of such
a civil penalty, the court shall take into account the degree of cul-
pability, any history of prior such conduct, ability to pay, effect on
ability to continue to do business, and such other matters as justice
may require.

(2) If the cease and desist order establishing that the act or
practice is unfair or deceptive was not issued against the defendant
in a civil penalty action under paragraph (1)(B) the issues of fact
in such action against such defendant shall be tried de novo. Upon
request of any party to such an action against such defendant, the
court shall also review the determination of law made by the Com-
mission in the proceeding under subsection (b) that the act or prac-
tice which was the subject of such proceeding constituted an unfair
or deceptive act or practice in violation of subsection (a).

(3) The Commission may compromise or settle any action for
a civil penalty if such compromise or settlement is accompanied by
a public statement of its reasons and is approved by the court.

(n) The Commission shall have no authority under this section
or section 18 to declare unlawful an act or practice on the grounds
that such act or practice is unfair unless the act or practice causes
or is likely to cause substantial injury to consumers which is not
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reasonably avoidable by consumers themselves and not outweighed
by countervailing benefits to consumers or to competition. In deter-
mining whether an act or practice is unfair, the Commission may
consider established public policies as evidence to be considered
with all other evidence. Such public policy considerations may not
serve as a primary basis for such determination.

SEC. 6. ø15 U.S.C. 46¿ That the commission shall also have
power—

(a) To gather and compile information concerning, and to in-
vestigate from time to time the organization, business, conduct,
practices, and management of any person, partnership, or corpora-
tion engaged in or whose business affects commerce, excepting
banks, savings and loan institutions described in section 18(f)(3),
Federal credit unions described in section 18(f)(4), and common car-
riers subject to the Act to regulate commerce, and its relation to
other persons, partnerships, and corporations.

(b) To require, by general or special orders, persons, partner-
ships, and corporations engaged in or whose business affects com-
merce, excepting banks, savings and loan institutions described in
section 18(f)(3), Federal credit unions described in section 18(f)(4),
and common carriers subject to the Act to regulate commerce, or
any class of them, or any of them, respectively, to file with the com-
mission in such form as the commission may prescribe annual or
special, or both annual and special, reports or answers in writing
to specific questions, furnishing to the commission such informa-
tion as it may require as to the organization, business, conduct,
practices, management, and relation to other corporations, partner-
ships, and individuals of the respective persons, partnerships, and
corporations filing such reports or answers in writing. Such reports
and answers shall be made under oath, or otherwise, as the com-
mission may prescribe, and shall be filed with the commission
within such reasonable period as the commission may prescribe,
unless additional time be granted in any case by the commission.

(c) Whenever a final decree has been entered against any de-
fendant corporation in any suit brought by the United States to
prevent and restrain any violation of the antitrust Acts, to make
investigation, upon its own initiative, of the manner in which the
decree has been or is being carried out, and upon the application
of the Attorney General it shall be its duty to make such investiga-
tion. It shall transmit to the Attorney General a report embodying
its findings and recommendations as a result of any such investiga-
tion, and the report shall be made public in the discretion of the
commission.

(d) Upon the direction of the President or either House of Con-
gress to investigate and report the facts relating to any alleged vio-
lations of the antitrust Acts by any corporation.

(e) Upon the application of the Attorney General to investigate
and make recommendations for the readjustment of the business of
any corporation alleged to be violating the antitrust Acts in order
that the corporation may thereafter maintain its organization,
management, and conduct of business in accordance with law.

(f) To make public from time to time such portions of the infor-
mation obtained by it hereunder as are in the public interest; and
to make annual and special reports to the Congress and to submit
therewith recommendations for additional legislation; and to pro-



12Sec. 6 FEDERAL TRADE COMMISSION ACT

vide for the publication of its reports and decisions in such form
and manner as may be best adapted for public information and
use: Provided, That the Commission shall not have any authority
to make public any trade secret or any commercial or financial in-
formation which is obtained from any person and which is privi-
leged or confidential, except that the Commission may disclose
such information to officers and employees of appropriate Federal
law enforcement agencies or to any officer or employee of any State
law enforcement agency upon the prior certification of an officer of
any such Federal or State law enforcement agency that such infor-
mation will be maintained in confidence and will be used only for
official law enforcement purposes.

(g) From time to time to classify corporations and (except as
provided in section 18(a)(2) of this Act) to make rules and regula-
tions for the purpose of carrying out the provisions of this Act.

(h) To investigate, from time to time, trade conditions in and
with foreign countries where associations, combinations, or prac-
tices of manufacturers, merchants, or traders, or other conditions,
may affect the foreign trade of the United States, and to report to
Congress thereon, with such recommendations as it deems advis-
able.

(i) With respect to the International Antitrust Enforcement As-
sistance Act of 1994, to conduct investigations of possible violations
of foreign antitrust laws (as defined in section 12 of such Act).
Provided, That the exception of ‘‘banks, savings and loan institu-
tions described in section 18(f)(3), Federal credit unions described
in section 18(f)(4), and common carriers subject to the Act to regu-
late commerce’’ from the Commission’s powers defined in clauses
(a) and (b) of this section, shall not be construed to limit the Com-
mission’s authority to gather and compile information to inves-
tigate, or to require reports or answers from, any person, partner-
ship, or corporation to the extent that such action is necessary to
the investigation of any person, partnership, or corporation, group
of persons, partnerships, or corporations, or industry which is not
engaged, or is engaged only incidentally in banking, in business as
a savings and loan institution, in business as a Federal credit
union, or in business as a common carrier subject to the Act to reg-
ulate commerce.

The Commission shall establish a plan designed to substan-
tially reduce burdens imposed upon small businesses as a result of
requirements established by the Commission under clause (b) relat-
ing to the filing of quarterly financial reports. Such plan shall (1)
be established after consultation with small businesses and persons
who use the information contained in such quarterly financial re-
ports; (2) provide for a reduction of the number of small businesses
required to file such quarterly financial reports; and (3) make revi-
sions in the forms used for such quarterly financial reports for the
purpose of reducing the complexity of such forms. The Commission,
not later than December 31, 1980, shall submit such plan to the
Committee on Commerce, Science, and Transportation of the Sen-
ate and to the Committee on Energy and Commerce of the House
of Representatives. Such plan shall take effect not later than Octo-
ber 31, 1981.

No officer or employee of the Commission or any Commissioner
may publish or disclose information to the public, or to any Federal
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agency, whereby any line-of-business data furnished by a particular
establishment or individual can be identified. No one other than
designated sworn officers and employees of the Commission may
examine the line-of-business reports from individual firms, and in-
formation provided in the line-of-business program administered by
the Commission shall be used only for statistical purposes. Infor-
mation for carrying out specific law enforcement responsibilities of
the Commission shall be obtained under practices and procedures
in effect on the date of the enactment of the Federal Trade Com-
mission Improvements Act of 1980, or as changed by law.

Nothing in this section (other than the provisions of clause (c)
and clause (d)) shall apply to the business of insurance, except that
the Commission shall have authority to conduct studies and pre-
pare reports relating to the business of insurance. The Commission
may exercise such authority only upon receiving a request which
is agreed to by a majority of the members of the Committee on
Commerce, Science, and Transportation of the Senate or the Com-
mittee on Energy and Commerce of the House of Representatives.
The authority to conduct any such study shall expire at the end of
the Congress during which the request for such study was made.

SEC. 7. ø15 U.S.C. 47¿ That in any suit in equity brought by
or under the direction of the Attorney General as provided in the
antitrust Acts, the court may, upon the conclusion of the testimony
therein, if it shall be then of opinion that the complainant is enti-
tled to relief, refer said suit to the commission, as a master in
chancery, to ascertain and report an appropriate form of decree
therein. The commission shall proceed upon such notice to the par-
ties and under such rules of procedure as the court may prescribe,
and upon the coming in of such report such exceptions may be filed
and such proceedings had in relation thereto as upon the report of
a master in other equity causes, but the court may adopt or reject
such report, in whole or in part, and enter such decree as the na-
ture of the case may in its judgment require.

SEC. 8. ø15 U.S.C. 48¿ That the several departments and bu-
reaus of the Government when directed by the President shall fur-
nish the commission, upon its request, all records, papers, and in-
formation in their possession relating to any corporation subject to
any of the provisions of this Act, and shall detail from time to time
such officials and employees to the commission as he may direct.

SEC. 9. ø15 U.S.C. 49¿ That for the purposes of this Act the
commission, or its duly authorized agent or agents, shall at all rea-
sonable times have access to, for the purpose of examination, and
the right to copy any documentary evidence of any corporation
being investigated or proceeded against; and the commission shall
have power to require by subpoena the attendance and testimony
of witnesses and the production of all such documentary evidence
relating to any matter under investigation. Any member of the
commission may sign subpoenas, and members and examiners of
the commission may administer oaths and affirmations, examine
witnesses, and receive evidence.

Such attendance of witnesses, and the production of such docu-
mentary evidence, may be required from any place in the United
States, at any designated place of hearing. And in case of disobe-
dience to a subpoena the commission may invoke the aid of any
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court of the United States in requiring the attendance and testi-
mony of witnesses and the production of documentary evidence.

Any of the district courts of the United States within the juris-
diction of which such inquiry is carried on may, in case of contu-
macy or refusal to obey a subpoena issued to any corporation or
other person, issue an order requiring such corporation or other
person to appear before the commission, or to produce documentary
evidence if so ordered, or to give evidence touching the matter in
question; and any failure to obey such order of the court may be
punished by such court as a contempt thereof.

Upon the application of the Attorney General of the United
States, at the request of the commission, the district courts of the
United States shall have jurisdiction to issue writs of mandamus
commanding any person or corporation to comply with the provi-
sions of this Act or any order of the commission made in pursuance
thereof.

The commission may order testimony to be taken by deposition
in any proceeding or investigation pending under this Act at any
stage of such proceeding or investigation. Such depositions may be
taken before any person designated by the commission and having
power to administer oaths. Such testimony shall be reduced to
writing by the person taking the deposition, or under his direction,
and shall then be subscribed by the deponent. Any person may be
compelled to appear and depose and to produce documentary evi-
dence in the same manner as witnesses may be compelled to ap-
pear and testify and produce documentary evidence before the com-
mission as hereinbefore provided.

Witnesses summoned before the commission shall be paid the
same fees and mileage that are paid witnesses in the courts of the
United States, and witnesses whose depositions are taken and the
persons taking the same shall severally be entitled to the same fees
as are paid for like services in the courts of the United States.

SEC. 10. ø15 U.S.C. 50¿ That any person who shall neglect or
refuse to attend and testify, or to answer any lawful inquiry, or to
produce any documentary evidence, if in his power to do so, in obe-
dience to an order of a district court of the United States directing
compliance with the subpoena or lawful requirement of the com-
mission, shall be guilty of an offense and upon conviction thereof
by a court of competent jurisdiction shall be punished by a fine of
not less than $1,000 nor more than $5,000, or by imprisonment for
not more than one year, or by both such fine and imprisonment.

Any person who shall willfully make, or cause to be made, any
false entry or statement of fact in any report required to be made
under this Act, or who shall willfully make, or cause to be made,
any false entry in any account, record, or memorandum kept by
any persons, partnership, or corporation subject to this Act, or who
shall willfully neglect or fail to make, or to cause to be made, full,
true, and correct entries in such accounts, records, or memoranda
of all facts and transactions appertaining to the business of such
corporation, or who shall willfully remove out of the jurisdiction of
the United States, or willfully mutilate, alter, or by any other
means falsify any documentary evidence of such persons, partner-
ship, or corporation, or who shall willfully refuse to submit to the
commission or to any of its authorized agents, for the purpose of
inspection and taking copies, any documentary evidence of such
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persons, partnership, or corporation in his possession or within his
control, shall be deemed guilty of an offense against the United
States, and shall be subject, upon conviction in any court of the
United States of competent jurisdiction, to a fine of not less than
$1,000 nor more than $5,000, or to imprisonment for a term of not
more than three years, or to both such fine and imprisonment.

If any persons, partnership, or corporation required by this Act
to file any annual or special report shall fail so to do within the
time fixed by the commission for filing the same, and such failure
shall continue for thirty days after notice of such default, the cor-
poration shall forfeit to the United States the sum of $100 for each
and every day of the continuance of such failure, which forfeiture
shall be payable into the Treasury of the United States, and shall
be recoverable in a civil suit in the name of the United States
brought in the case of a corporation or partnership in the district
where the corporation or partnership has its principal office or in
any district in which it shall do business, and in the case of any
person in the district where such person resides or has his prin-
cipal place of business. It shall be the duty of the various district
attorneys, under the direction of the Attorney General of the
United States, to prosecute for the recovery of forfeitures. The costs
and expenses of such prosecution shall be paid out of the appro-
priation for the expenses of the courts of the United States.

Any officer or employee of the commission who shall make pub-
lic any information obtained by the commission without its author-
ity, unless directed by a court, shall be deemed guilty of a mis-
demeanor, and, upon conviction thereof, shall be punished by a fine
not exceeding $5,000, or by imprisonment not exceeding one year,
or by fine and imprisonment, in the discretion of the court.

SEC. 11. ø15 U.S.C. 51¿ Nothing contained in this Act shall be
construed to prevent or interfere with the enforcement of the provi-
sions of the antitrust Acts or the Acts to regulate commerce, nor
shall anything contained in the Act be construed to alter, modify,
or repeal the said antitrust Acts or the Acts to regulate commerce
or any part or parts thereof.

SEC. 12. ø15 U.S.C. 52¿ (a) It shall be unlawful for any person,
partnership, or corporation to disseminate, or cause to be dissemi-
nated, any false advertisement—

(1) By United States mails, or in or having an effect upon
commerce, by any means, for the purpose of inducing, or which
is likely to induce, directly or indirectly the purchase of food,
drugs, devices, services, or cosmetics; or

(2) By any means, for the purpose of inducing, or which is
likely to induce, directly or indirectly, the purchase in or hav-
ing an effect upon commerce, of food, drugs, devices, services,
or cosmetics.
(b) The dissemination or the causing to be disseminated of any

false advertisement with the provisions of subsection (a) of this sec-
tion shall be an unfair or deceptive act or practice in or affecting
commerce within the meaning of section 5.

SEC. 13. ø15 U.S.C. 53¿ (a) Whenever the Commission has rea-
son to believe—

(1) that any person, partnership, or corporation is engaged
in, or is about to engage in, the dissemination or the causing
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of the dissemination of any advertisement in violation of sec-
tion 12, and

(2) that the enjoining thereof pending the issuance of a
complaint by the Commission under section 5, and until such
complaint is dismissed by the Commission or set aside by the
court on review, or the order of the Commission to cease and
desist made thereon has become final within the meaning of
section 5, would be to the interest of the public,

the Commission by any of its attorneys designated by it for such
purpose may bring suit in a district court of the United States or
in the United States court of any Territory, to enjoin the dissemi-
nation or the causing of the dissemination of such advertisement.
Upon proper showing a temporary injunction or restraining order
shall be granted without bond. Any suit may be brought where
such person, partnership, or corporation resides or transacts busi-
ness, or wherever venue is proper under section 1391 of title 28,
United States Code. In addition, the court may, if the court deter-
mines that the interests of justice require that any other person,
partnership, or corporation should be a party in such suit, cause
such other person, partnership, or corporation to be added as a
party without regard to whether venue is otherwise proper in the
district in which the suit is brought. In any suit under this section,
process may be served on any person, partnership, or corporation
wherever it may be found.

(b) Whenever the Commission has reason to believe—
(1) that any person, partnership, or corporation is vio-

lating, or is about to violate, any provision of law enforced by
the Federal Trade Commission, and

(2) that the enjoining thereof pending the issuance of a
complaint by the Commission and until such complaint is dis-
missed by the Commission or set aside by the court on review,
or until the order of the Commission made thereon has become
final, would be in the interest of the public—

the Commission by any of its attorneys designated by it for such
purpose may bring suit in a district court of the United States to
enjoin any such act or practice. Upon a proper showing that, weigh-
ing the equities and considering the Commission’s likelihood of ulti-
mate success, such action would be in the public interest, and after
notice to the defendant, a temporary restraining order or a prelimi-
nary injunction may be granted without bond: Provided, however,
That if a complaint is not filed within such period (not exceeding
20 days) as may be specified by the court after issuance of the tem-
porary restraining order or preliminary injunction, the order or in-
junction shall be dissolved by the court and be of no further force
and effect: Provided further, That in proper cases the Commission
may seek, and after proper proof, the court may issue, a permanent
injunction. Any suit may be brought where such person, partner-
ship, or corporation resides or transacts business, or wherever
venue is proper under section 1391 of title 28, United States Code.
In addition, the court may, if the court determines that the inter-
ests of justice require that any other person, partnership, or cor-
poration should be a party in such suit, cause such other person,
partnership, or corporation to be added as a party without regard
to whether venue is otherwise proper in the district in which the
suit is brought. In any suit under this section, process may be
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served on any person, partnership, or corporation wherever it may
be found.

(c) Any process of the Commission under this section may be
served by any person duly authorized by the Commission—

(1) by delivering a copy of such process to the person to be
served, to a member of the partnership to be served, or to the
president, secretary, or other executive officer or a director of
the corporation to be served;

(2) by leaving a copy of such process at the residence or
the principal office or place of business of such person, partner-
ship, or corporation; or

(3) by mailing a copy of such process by registered mail or
certified mail addressed to such person, partnership, or cor-
poration at his, or her, or its residence, principal office, or prin-
cipal place or business.

The verified return by the person serving such process setting forth
the manner of such service shall be proof of the same.

(d) Whenever it appears to the satisfaction of the court in the
case of a newspaper, magazine, periodical, or other publication,
published at regular intervals—

(1) that restraining the dissemination of a false advertise-
ment in any particular issue of such publication would delay
the delivery of such issue after the regular time therefor, and

(2) that such delay would be due to the method by which
the manufacture and distribution of such publication is cus-
tomarily conducted by the publisher in accordance with sound
business practice, and not to any method or device adopted for
the evasion of this section or to prevent or delay the issuance
of an injunction or restraining order with respect to such false
advertisement or any other advertisement,

the court shall exclude such issue from the operation of the re-
straining order or injunction.

SEC. 14. ø15 U.S.C. 54¿ (a) Any person, partnership, or cor-
poration who violates any provision of section 12(a) shall, if the use
of the commodity advertised may be injurious to health because of
results from such use under the conditions prescribed in the adver-
tisement thereof, or under such conditions as are customary or
usual, or if such violation is with intent to defraud or mislead, be
guilty of a misdemeanor, and upon conviction shall be punished by
a fine of not more than $5,000 or by imprisonment for not more
than six months, or by both such fine and imprisonment; except
that if the conviction is for a violation committed after a first con-
viction of such person, partnership, or corporation, for any violation
of such section, punishment shall be by a fine of not more than
$10,000 or by imprisonment for not more than one year, or by both
such fine and imprisonment: Provided, That for the purposes of
this section meats and meat food products duly inspected, marked,
and labeled in accordance with rules and regulations issued under
the Meat Inspection Act approved March 4, 1907, as amended,
shall be conclusively presumed not injurious to health at the time
the same leave official ‘‘establishments.’’

(b) No publisher, radio-broadcast licensee, or agency or me-
dium for the dissemination of advertising, except the manufacturer,
packer, distributor, or seller of the commodity to which the false
advertisement relates, shall be liable under this section by reason
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of the dissemination by him of any false advertisement, unless he
has refused, on the request of the Commission, to furnish the Com-
mission the name and post-office address of the manufacturer,
packer, distributor, seller, or advertising agency, residing in the
United States, who caused him to disseminate such advertisement.
No advertising agency shall be liable under this section by reason
of the causing by it of the dissemination of any false advertisement,
unless it has refused, on the request of the Commission, to furnish
the Commission the name and post-office address of the manufac-
turer, packer, distributor, or seller, residing in the United States,
who caused it to cause the dissemination of such advertisement.

SEC. 15. ø15 U.S.C. 55¿ For the purposes of sections 12, 13,
and 14—

(a)(1) The term ‘‘false advertisement’’ means an advertisement,
other than labeling, which is misleading in a material respect; and
in determining whether any advertisement is misleading, there
shall be taken into account (among other things) not only represen-
tations made or suggested by statement, word, design, device,
sound, or any combination thereof, but also the extent to which the
advertisement fails to reveal facts material in the light of such rep-
resentations or material with respect to consequences which may
result from the use of the commodity to which the advertisement
relates under the conditions prescribed in said advertisement, or
under such conditions as are customary or usual. No advertisement
of a drug shall be deemed to be false if it is disseminated only to
members of the medical profession, contains no false representation
of a material fact, and includes, or is accompanied in each instance
by truthful disclosure of, the formula showing quantitatively each
ingredient of such drug.

(2) In the case of oleomargarine or margarine an advertisement
shall be deemed misleading in a material respect if in such adver-
tisement representations are made or suggested by statement,
word, grade designation, design, device, symbol, sound, or any com-
bination thereof, that such oleomargarine or margarine is a dairy
product, except that nothing contained herein shall prevent a
truthful, accurate, and full statement in any such advertisement of
all the ingredients contained in such oleomargarine or margarine.

(b) The term ‘‘food’’ means (1) articles used for food or drink
for man or other animals, (2) chewing gum, and (3) articles used
for components of any such article.

(c) The term ‘‘drug’’ means (1) articles recognized in the official
United States Pharmacopoeia, official Homoeopathic Pharma-
copoeia of the United States, or official National Formulary, or any
supplement to any of them; and (2) articles intended for use in the
diagnosis, cure, mitigation, treatment, or prevention of disease in
man or other animals; and (3) articles (other than food) intended
to affect the structure or any function of the body of man or other
animals; and (4) articles intended for use as a component of any
article specified in clause (1), (2), or (3); but does not include de-
vices or their components, parts, or accessories.

(d) The term ‘‘device’’ (except when used in subsection (a) of
this section) means an instrument, apparatus, implement, machine,
contrivance, implant, in vitro reagent, or other similar or related
article, including any component, part, or accessory, which is—
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(1) recognized in the official National Formulary, or the
United States Pharmacopeia, or any supplement to them,

(2) intended for use in the diagnosis of disease or other
conditions, or in the cure, mitigation, treatment, or prevention
of disease, in man or other animals, or

(3) intended to affect the structure or any function of the
body of man or other animals, and

which does not achieve any of its principal intended purposes
through chemical action within or on the body of man or other ani-
mals and which is not dependent upon being metabolized for the
achievement of any of its principal intended purposes.

(e) The term ‘‘cosmetic’’ means (1) articles to be rubbed,
poured, sprinkled, or sprayed on, introduced into, or otherwise ap-
plied to the human body or any part thereof intended for cleansing,
beautifying, promoting attractiveness, or altering the appearance,
and (2) articles intended for use as a component of any such article;
except that such term shall not include soap.

(f) For the purposes of this section and section 407 of the Fed-
eral Food, Drug, and Cosmetic Act, as amended, the term ‘‘oleo-
margarine’’ or ‘‘margarine’’ includes—

(1) all substances, mixtures, and compounds known as ole-
omargarine or margarine;

(2) all substances, mixtures, and compounds which have a
consistence similar to that of butter and which contain any edi-
ble oils or fats other than milk fat if made in imitation or sem-
blance of butter.
SEC. 16. ø15 U.S.C. 56¿ (a)(1) Except as otherwise provided in

paragraph (2) or (3), if—
(A) before commencing, defending, or intervening in, any

civil action involving this Act (including an action to collect a
civil penalty) which the Commission, or the Attorney General
on behalf of the Commission, is authorized to commence, de-
fend, or intervene in, the Commission gives written notification
and undertakes to consult with the Attorney General with re-
spect to such action; and

(B) the Attorney General fails within 45 days after receipt
of such notification to commence, defend, or intervene in, such
action;

the Commission may commence, defend, or intervene in, and super-
vise the litigation of, such action and any appeal of such action in
its own name by any of its attorneys designated by it for such pur-
pose.

(2) Except as otherwise provided in paragraph (3), in any civil
action—

(A) under section 13 of this Act (relating to injunctive re-
lief);

(B) under section 19 of this Act (relating to consumer re-
dress);

(C) to obtain judicial review of a rule prescribed by the
Commission, or a cease and desist order issued under section
5 of this Act; or

(D) under the second paragraph of section 9 of this Act (re-
lating to enforcement of a subpena) and under the fourth para-
graph of such section (relating to compliance with section 6 of
this Act);
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the Commission shall have exclusive authority to commence or de-
fend, and supervise the litigation of, such action and any appeal of
such action in its own name by any of its attorneys designated by
it for such purpose, unless the Commission authorizes the Attorney
General to do so. The Commission shall inform the Attorney Gen-
eral of the exercise of such authority and such exercise shall not
preclude the Attorney General from intervening on behalf of the
United States in such action and any appeal of such action as may
be otherwise provided by law.

(3)(A) If the Commission makes a written request to the Attor-
ney General, within the 10-day period which begins on the date of
the entry of the judgment in any civil action in which the Commis-
sion represented itself pursuant to paragraph (1) or (2), to rep-
resent itself through any of its attorneys designated by it for such
purpose before the Supreme Court in such action, it may do so, if—

(i) the Attorney General concurs with such request; or
(ii) the Attorney General, within the 60-day period which

begins on the date of the entry of such judgment—
(a) refuses to appeal or file a petition for writ of certio-

rari with respect to such civil action, in which case he
shall give written notification to the Commission of the
reasons for such refusal within such 60-day period; or

(b) the Attorney General fails to take any action with
respect to the Commission’s request.

(B) In any case where the Attorney General represents the
Commission before the Supreme Court in any civil action in which
the Commission represented itself pursuant to paragraph (1) or (2),
the Attorney General may not agree to any settlement, com-
promise, or dismissal of such action, or confess error in the Su-
preme Court with respect to such action, unless the Commission
concurs.

(C) For purposes of this paragraph (with respect to representa-
tion before the Supreme Court), the term ‘‘Attorney General’’ in-
cludes the Solicitor General.

(4) If, prior to the expiration of the 45-day period specified in
paragraph (1) of this section or a 60-day period specified in para-
graph (3), any right of the Commission to commence, defend, or in-
tervene in, any such action or appeal may be extinguished due to
any procedural requirement of any court with respect to the time
in which any pleadings, notice of appeal, or other acts pertaining
to such action or appeal may be taken, the Attorney General shall
have one-half of the time required to comply with any such proce-
dural requirement of the court (including any extension of such
time granted by the court) for the purpose of commencing, defend-
ing, or intervening in the civil action pursuant to paragraph (1) or
for the purpose of refusing to appeal or file a petition for writ of
certiorari and the written notification or failing to take any action
pursuant to paragraph 3(A)(ii).

(5) The provisions of this subsection shall apply notwith-
standing chapter 31 of title 28, United States Code, or any other
provision of law.

(b) Whenever the Commission has reason to believe that any
person, partnership, or corporation is liable for a criminal penalty
under this Act, the Commission shall certify the facts to the Attor-
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ney General, whose duty it shall be to cause appropriate criminal
proceedings to be brought.

SEC. 17. ø15 U.S.C. 57¿ If any provision of this Act, or the ap-
plication thereof to any person, partnership, corporation, or cir-
cumstance, is held invalid, the remainder of the Act and the appli-
cation of such provision to any other person, partnership, corpora-
tion, or circumstance, shall not be affected thereby.

SEC. 18. ø15 U.S.C. 57a¿ (a)(1) Except as provided in sub-
section (h), the Commission may prescribe—

(A) interpretive rules and general statements of policy
with respect to unfair or deceptive acts or practices in or affect-
ing commerce (within the meaning of section 5(a)(1) of this
Act), and

(B) rules which define with specificity acts or practices
which are unfair or deceptive acts or practices in or affecting
commerce (within the meaning of such section 5(a)(1)), except
that the Commission shall not develop or promulgate any trade
rule or regulation with regard to the regulation of the develop-
ment and utilization of the standards and certification activi-
ties pursuant to this section. Rules under this subparagraph
may include requirements prescribed for the purpose of pre-
venting such acts or practices.
(2) The Commission shall have no authority under this Act,

other than its authority under this section, to prescribe any rule
with respect to unfair or deceptive acts or practices in or affecting
commerce (within the meaning of section 5(a)(1)). The preceding
sentence shall not affect any authority of the Commission to pre-
scribe rules (including interpretive rules), and general statements
of policy, with respect to unfair methods of competition in or affect-
ing commerce.

(b)(1) When prescribing a rule under subsection (a)(1)(B) of this
section, the Commission shall proceed in accordance with section
553 of title 5, United States Code (without regard to any reference
in such section to sections 556 and 557 of such title), and shall also
(A) publish a notice of proposed rulemaking stating with particu-
larity the text of the rule, including any alternatives, which the
Commission proposes to promulgate, and the reason for the pro-
posed rule; (B) allow interested persons to submit written data,
views, and arguments, and make all such submissions publicly
available; (C) provide an opportunity for an informal hearing in ac-
cordance with subsection (c); and (D) promulgate, if appropriate, a
final rule based on the matter in the rule-making record (as de-
fined in subsection (e)(1)(B)), together with a statement of basis
and purpose.

(2)(A) Prior to the publication of any notice of proposed rule-
making pursuant to paragraph (1)(A), the Commission shall pub-
lish an advance notice of proposed rulemaking in the Federal Reg-
ister. Such advance notice shall—

(i) contain a brief description of the area of inquiry under
consideration, the objectives which the Commission seeks to
achieve, and possible regulatory alternatives under consider-
ation by the Commission; and

(ii) invite the response of interested parties with respect to
such proposed rulemaking, including any suggestions or alter-
native methods for achieving such objectives.
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(B) The Commission shall submit such advance notice of pro-
posed rulemaking to the Committee on Commerce, Science, and
Transportation of the Senate and to the Committee on Energy and
Commerce of the House of Representatives. The Commission may
use such additional mechanisms as the Commission considers use-
ful to obtain suggestions regarding the content of the area of in-
quiry before the publication of a general notice of proposed rule-
making under paragraph (1)(A).

(C) The Commission shall, 30 days before the publication of a
notice of proposed rulemaking pursuant to paragraph (1)(A), sub-
mit such notice to the Committee on Commerce, Science, and
Transportation of the Senate and to the Committee on Energy and
Commerce of the House of Representatives.

(3) The Commission shall issue a notice of proposed rule-
making pursuant to paragraph (1)(A) only where it has reason to
believe that the unfair or deceptive acts or practices which are the
subject of the proposed rulemaking are prevalent. The Commission
shall make a determination that unfair or deceptive acts or prac-
tices are prevalent under this paragraph only if—

(A) it has issued cease and desist orders regarding such
acts or practices, or

(B) any other information available to the Commission in-
dicates a widespread pattern of unfair or deceptive acts or
practices.
(c) The Commission shall conduct any informal hearings re-

quired by subsection (b)(1)(c) of this section in accordance with the
following procedure:

(1)(A) The Commission shall provide for the conduct of pro-
ceedings under this subsection by hearing officers who shall per-
form their functions in accordance with the requirements of this
subsection.

(B) The officer who presides over the rulemaking proceedings
shall be responsible to a chief presiding officer who shall not be re-
sponsible to any other officer or employee of the Commission. The
officer who presides over the rulemaking proceeding shall make a
recommended decision based upon the findings and conclusions of
such officer as to all relevant and material evidence, except that
such recommended decision may be made by another officer if the
officer who presided over the proceeding is no longer available to
the Commission.

(C) Except as required for the disposition of ex parte matters
as authorized by law, no presiding officer shall consult any person
or party with respect to any fact in issue unless such officer gives
notice and opportunity for all parties to participate.

(2) Subject to paragraph (3) of this subsection, an interested
person is entitled—

(A) to present his position orally or by documentary sub-
missions (or both), and

(B) if the Commission determines that there are disputed
issues of material fact it is necessary to resolve, to present
such rebuttal submissions and to conduct (or have conducted
under paragraph (3)(B)) such cross-examination of persons as
the Commission determines (i) to be appropriate, and (ii) to be
required for a full and true disclosure with respect to such
issues.
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(3) The Commission may prescribe such rules and make such
rulings concerning proceedings in such hearings as may tend to
avoid unnecessary costs or delay. Such rules or rulings may include
(A) imposition of reasonable time limits on each interested person’s
oral presentations, and (B) requirements that any cross-examina-
tion to which a person may be entitled under paragraph (2) be con-
ducted by the Commission on behalf of that person in such manner
as the Commission determines (i) to be appropriate, and (ii) to be
required for a full and true disclosure with respect to disputed
issues of material fact.

(4)(A) Except as provided in subparagraph (B), if a group of
persons each of whom under paragraphs (2) and (3) would be enti-
tled to conduct (or have conducted) cross-examination and who are
determined by the Commission to have the same or similar inter-
ests in the proceeding cannot agree upon a single representative of
such interests for purposes of cross-examination, the Commission
may make rules and rulings (i) limiting the representation of such
interest, for such purposes, and (ii) governing the manner in which
such cross-examination shall be limited.

(B) When any person who is a member of a group with respect
to which the Commission has made a determination under sub-
paragraph (A) is unable to agree upon group representation with
the other members of the group, then such person shall not be de-
nied under the authority of subparagraph (A) the opportunity to
conduct (or have conducted) cross-examination as to issues affect-
ing his particular interests if (i) he satisfies the Commission that
he has made a reasonable and good faith effort to reach agreement
upon group representation with the other members of the group
and (ii) the Commission determines that there are substantial and
relevant issues which are not adequately presented by the group
representative.

(5) A verbatim transcript shall be taken of any oral presen-
tation, and cross-examination, in an informal hearing to which this
subsection applies. Such transcript shall be available to the public.

(d)(1) The Commission’s statement of basis and purpose to ac-
company a rule promulgated under subsection (a)(1)(B) shall in-
clude (A) a statement as to the prevalence of the acts or practices
treated by the rule; (B) a statement as to the manner and context
in which such acts or practices are unfair or deceptive; and (C) a
statement as to the economic effect of the rule, taking into account
the effect on small business and consumers.

(2)(A) The term ‘‘Commission’’ as used in this subsection and
subsections (b) and (c) includes any person authorized to act in be-
half of the Commission in any part of the rulemaking proceeding.

(B) A substantive amendment to, or repeal of, a rule promul-
gated under subsection (a)(1)(B) shall be prescribed, and subject to
judicial review, in the same manner as a rule prescribed under
such subsection. An exemption under subsection (g) shall not be
treated as an amendment or repeal of a rule.

(3) When any rule under subsection (a)(1)(B) takes effect a sub-
sequent violation thereof shall constitute an unfair or deceptive act
or practice in violation of section 5(a)(1) of this Act, unless the
Commission otherwise expressly provides in such rule.

(e)(1)(A) Not later than 60 days after a rule is promulgated
under subsection (a)(1)(B) by the Commission, any interested per-
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son (including a consumer or consumer organization) may file a pe-
tition, in the United States Court of Appeals for the District of Co-
lumbia circuit or for the circuit in which such person resides or has
his principal place of business, for judicial review of such rule. Cop-
ies of the petition shall be forthwith transmitted by the clerk of the
court to the Commission or other officer designated by it for that
purpose. The provisions of section 2112 of title 28, United States
Code, shall apply to the filing of the rulemaking record of pro-
ceedings on which the Commission based its rule and to the trans-
fer of proceedings in the courts of appeals.

(B) For purposes of this section, the term ‘‘rulemaking record’’
means the rule, its statement of basis and purpose, the transcript
required by subsection (c)(5), any written submissions, and any
other information which the Commission considers relevant to such
rule.

(2) If the petitioner or the Commission applies to the court for
leave to make additional oral submissions or written presentations
and shows to the satisfaction of the court that such submissions
and presentations would be material and that there were reason-
able grounds for the submissions and failure to make such submis-
sions and presentations in the proceeding before the Commission,
the court may order the Commission to provide additional oppor-
tunity to make such submissions and presentations. The Commis-
sion may modify or set aside its rule or make a new rule by reason
of the additional submissions and presentations and shall file such
modified or new rule, and the rule’s statement of basis of purpose,
with the return of such submissions and presentations. The court
shall thereafter review such new or modified rule.

(3) Upon the filing of the petition under paragraph (1) of this
subsection, the court shall have jurisdiction to review the rule in
accordance with chapter 7 of title 5, United States Code, and to
grant appropriate relief, including interim relief, as provided in
such chapter. The court shall hold unlawful and set aside the rule
on any ground specified in subparagraphs (A), (B), (C), or (D) of
section 706(2) of title 5, United States Code (taking due account of
the rule of prejudicial error), or if—

(A) the court finds that the Commission’s action is not sup-
ported by substantial evidence in the rulemaking record (as de-
fined in paragraph (1)(B) of this subsection) taken as a whole,
or

(B) the court finds that—
(i) a Commission determination under subsection (c)

that the petitioner is not entitled to conduct cross-exam-
ination or make rebuttal submissions, or

(ii) a Commission rule or ruling under subsection (c)
limiting the petitioner’s cross-examination or rebuttal sub-
missions,

has precluded disclosure of disputed material facts which was
necessary for fair determination by the Commission of the rule-
making proceeding taken as a whole.

The term ‘‘evidence,’’ as used in this paragraph, means any matter
in the rulemaking record.

(4) The judgment of the court affirming or setting aside, in
whole or in part, any such rule shall be final, subject to review by
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the Supreme Court of the United States upon certiorari or certifi-
cation, as provided in section 1254 of title 28, United States Code.

(5)(A) Remedies under the preceding paragraphs of this sub-
section are in addition to and not in lieu of any other remedies pro-
vided by law.

(B) The United States Courts of Appeals shall have exclusive
jurisdiction of any action to obtain judicial review (other than in an
enforcement proceeding) of a rule prescribed under subsection
(a)(1)(B), if any district court of the United States would have had
jurisdiction of such action but for this subparagraph. Any such ac-
tion shall be brought in the United States Court of Appeals for the
District of Columbia circuit, or for any circuit which includes a ju-
dicial district in which the action could have been brought but for
this subparagraph.

(C) A determination, rule, or ruling of the Commission de-
scribed in paragraph (3)(B) (i) or (ii) may be reviewed only in a pro-
ceeding under this subsection and only in accordance with para-
graph (3)(B). Section 706(2)(E) of title 5, United States Code, shall
not apply to any rule promulgated under subsection (a)(1)(B). The
contents and adequacy of any statement required by subsection
(b)(1)(D) shall not be subject to judicial review in any respect.

(f)(1) In order to prevent unfair or deceptive acts or practices
in or affecting commerce (including acts or practices which are un-
fair or deceptive to consumers) by banks or savings and loan insti-
tutions described in paragraph (3), each agency specified in para-
graph (2) or (3) of this subsection shall establish a separate division
of consumer affairs which shall receive and take appropriate action
upon complaints with respect to such acts or practices by banks or
savings and loan institutions described in paragraph (3), subject to
its jurisdiction. The Board of Governors of the Federal Reserve Sys-
tem (with respect to banks) and the Federal Home Loan Bank
Board (with respect to savings and loan institutions described in
paragraph (3)) and the National Credit Union Administration
Board (with respect to Federal credit unions described in para-
graph (4)) shall prescribe regulations to carry out the purposes of
this section, including regulations defining with specificity such un-
fair or deceptive acts or practices, and containing requirements pre-
scribed for the purpose of preventing such acts or practices. When-
ever the Commission prescribes a rule under subsection (a)(1)(B) of
this section, then within 60 days after such rule takes effect each
such Board shall promulgate substantially similar regulations pro-
hibiting acts or practices of banks or savings and loan institutions
described in paragraph (3), or Federal credit unions described in
paragraph (4), as the case may be, which are substantially similar
to those prohibited by rules of the Commission and which impose
substantially similar requirements, unless (A) any such Board finds
that such acts or practices of banks or savings and loan institutions
described in paragraph (3), as the case may be, are not unfair or
deceptive, or (B) the Board of Governors of the Federal Reserve
System finds that implementation of similar regulations with re-
spect to banks, savings and loan institutions or Federal credit
unions would seriously conflict with essential monetary and pay-
ments systems policies of such Board, and publishes any such find-
ing and the reasons therefor, in the Federal Register.
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1 Indentation of paragraph (2) so in law.
2 Indentation so in law.

(2) 1 ENFORCEMENT.—Compliance with regulations pre-
scribed under this subsection shall be enforced under section
8 of the Federal Deposit Insurance Act, in the case of—

(A) national banks, banks operating under the code of
law for the District of Columbia, and Federal branches and
Federal agencies of foreign banks, by the division of con-
sumer affairs established by the Office of the Comptroller
of the Currency;

(B) member banks of the Federal Reserve System
(other than national banks and banks operating under the
code of law for the District of Columbia), branches and
agencies of foreign banks (other than Federal branches,
Federal agencies, and insured State branches of foreign
banks), commercial lending companies owned or controlled
by foreign banks, and organizations operating under sec-
tion 25 or 25(a) of the Federal Reserve Act, by the division
of consumer affairs established by the Board of Governors
of the Federal Reserve System; and

(C) banks insured by the Federal Deposit Insurance
Corporation (other banks referred to in subparagraph (A)
or (B)) and insured State branches of foreign banks, by the
division of consumer affairs established by the Board of Di-
rectors of the Federal Deposit Insurance Corporation.

(3) Compliance with regulations prescribed under this sub-
section shall be enforced under section 8 of the Federal Deposit In-
surance Act with respect to savings associations as defined in sec-
tion 3 of the Federal Deposit Insurance Act.

(4) Compliance with regulations prescribed under this sub-
section shall be enforced with respect to Federal credit unions
under sections 120 and 206 of the Federal Credit Union Act (12
U.S.C. 1766 and 1786).

(5) For the purpose of the exercise by any agency referred to
in paragraph (2) of its powers under any Act referred to in that
paragraph, a violation of any regulation prescribed under this sub-
section shall be deemed to be a violation of a requirement imposed
under that Act. In addition to its powers under any provision of
law specifically referred to in paragraph (2), each of the agencies
referred to in paragraph (2), each of the agencies referred to in that
paragraph may exercise, for the purpose of enforcing compliance
with any regulation prescribed under this subsection, any other au-
thority conferred on it by law.

(6) The authority of the Board of Governors of the Federal Re-
serve System to issue regulations under this subsection does not
impair the authority of any other agency designated in this sub-
section to make rules respecting its own procedures in enforcing
compliance with regulations prescribed under this subsection.

(7) Each agency exercising authority under this subsection
shall transmit to the Congress not later than March 15 of each
year a detailed report on its activities under this paragraph during
the preceding calendar year.

The 2 terms used in this paragraph that are not defined in the
Federal Trade Commission Act or otherwise defined in section
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1 So in law. Probably should be ‘‘of’’.

3(s) of the Federal Deposit Insurance Act (12 U.S.C. 1813(s))
shall have the meaning given to them in section 1(b) of the
International Banking Act of 1978 (12 U.S.C. 3101).
(g)(1) Any person to whom a rule under subsection (a)(1)(B) of

this section applies may petition the Commission for an exemption
from such rule.

(2) If, on its own motion or on the basis of a petition under
paragraph (1), the Commission finds that the application of a rule
prescribed under subsection (a)(1)(B) to any person or class or 1 per-
sons is not necessary to prevent the unfair or deceptive act or prac-
tice to which the rule relates, the Commission may exempt such
person or class from all or part of such rule. Section 553 of title
5, United States Code, shall apply to action under this paragraph.

(3) Neither the pendency of a proceeding under this subsection
respecting an exemption from a rule, nor the pendency of judicial
proceedings to review the Commission’s action or failure to act
under this subsection, shall stay the applicability of such rule
under subsection (a)(1)(B).

(h) The Commission shall not have any authority to promul-
gate any rule in the children’s advertising proceeding pending on
the date of the enactment of the Federal Trade Commission Im-
provements Act of 1980 or in any substantially similar proceeding
on the basis of a determination by the Commission that such ad-
vertising constitutes an unfair act or practice in or affecting com-
merce.

(i)(1) For purposes of this subsection, the term ‘‘outside party’’
means any person other than (A) a Commissioner; (B) an officer or
employee of the Commission; or (C) any person who has entered
into a contract or any other agreement or arrangement with the
Commission to provide any goods or services (including consulting
services) to the Commission.

(2) Not later than 60 days after the date of the enactment of
the Federal Trade Commission Improvements Act of 1980, the
Commission shall publish a proposed rule, and not later than 180
days after such date of enactment the Commission shall promul-
gate a final rule, which shall authorize the Commission or any
Commissioner to meet with any outside party concerning any rule-
making proceeding of the Commission. Such rule shall provide
that—

(A) notice of any such meeting shall be included in any
weekly calendar prepared by the Commission; and

(B) a verbatim record or a summary of any such meeting,
or of any communication relating to any such meeting, shall be
kept, made available to the public, and included in the rule-
making record.
(j) Not later than 60 days after the date of the enactment of

the Federal Trade Commission Improvements Act of 1980, the
Commission shall publish a proposed rule, and not later than 180
days after such date of enactment the Commission shall promul-
gate a final rule, which shall prohibit any officer, employee, or
agent of the Commission with any investigative responsibility or
other responsibility relating to any rulemaking proceeding within
any operating bureau of the Commission, from communicating or
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causing to be communicated to any Commissioner or to the per-
sonal staff of any Commissioner any fact which is relevant to the
merits of such proceeding and which is not on the rulemaking
record of such proceeding, unless such communication is made
available to the public and is included in the rulemaking record.
The provisions of this subsection shall not apply to any communica-
tion to the extent such communication is required for the disposi-
tion of ex parte matters as authorized by law.

SEC. 19. ø15 U.S.C. 57b¿ (a)(1) If any person, partnership, or
corporation violates any rule under this Act respecting unfair or de-
ceptive acts or practices (other than an interpretive rule, or a rule
violation of which the Commission has provided is not an unfair or
deceptive act or practice in violation of section 5(a)), then the Com-
mission may commence a civil action against such person, partner-
ship, or corporation for relief under subsection (b) in a United
States district court or in any court of competent jurisdiction of a
State.

(2) If any person, partnership, or corporation engages in any
unfair or deceptive act or practice (within the meaning of section
5(a)(1)) with respect to which the Commission has issued a final
cease and desist order which is applicable to such person, partner-
ship, or corporation, then the Commission may commence a civil
action against such person, partnership, or corporation in a United
States district court or in any court of competent jurisdiction of a
State. If the Commission satisfies the court that the act or practice
to which the cease and desist order relates is one which a reason-
able man would have known under the circumstances was dis-
honest or fraudulent, the court may grant relief under subsection
(b).

(b) The court in an action under subsection (a) shall have juris-
diction to grant such relief as the court finds necessary to redress
injury to consumers or other persons, partnerships, and corpora-
tions resulting from the rule violation or the unfair or deceptive act
or practice, as the case may be. Such relief may include, but shall
not be limited to, rescission or reformation of contracts, the refund
of money or return of property, the payment of damages, and pub-
lic notification respecting the rule violation or the unfair or decep-
tive act or practice, as the case may be; except that nothing in this
subsection is intended to authorize the imposition of any exemplary
or punitive damages.

(c)(1) If (A) a cease and desist order issued under section 5(b)
has become final under section 5(g) with respect to any person’s
partnership’s, or corporation’s rule violation or unfair or deceptive
act or practice, and (B) an action under this section is brought with
respect to such person’s, partnership’s, or corporation’s rule viola-
tion or act or practice, then the findings of the Commission as to
the material facts in the proceeding under section 5(b) with respect
to such person’s, partnership’s, or corporation’s rule violation or act
or practice, shall be conclusive unless (i) the terms of such cease
and desist order expressly provide that the Commission’s findings
shall not be conclusive, or (ii) the order became final by reason of
section 5(g)(1), in which case such finding shall be conclusive if
supported by evidence.

(2) The court shall cause notice of an action under this section
to be given in a manner which is reasonably calculated, under all
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of the circumstances, to apprise the persons, partnerships, and cor-
porations allegedly injured by the defendant’s rule violation or act
or practice of the pendency of such action. Such notice may, in the
discretion of the court, be given by publication.

(d) No action may be brought by the Commission under this
section more than 3 years after the rule violation to which an ac-
tion under subsection (a)(1) relates, or the unfair or deceptive act
or practice to which an action under subsection (a)(2) relates: ex-
cept that if a cease and desist order with respect to any person’s,
partnership’s, or corporation’s rule violation or unfair or deceptive
act or practice has become final and such order was issued in a
proceeding under section 5(b) which was commenced not later than
3 years after the rule violation or act or practice occurred, a civil
action may be commenced under this section against such person,
partnership, or corporation at any time before the expiration of one
year after such order becomes final.

(e) Remedies provided in this section are in addition to, and
not in lieu of, any other remedy or right of action provided by State
or Federal law. Nothing in this section shall be construed to affect
any authority of the Commission under any other provision of law.

SEC. 20. ø15 U.S.C. 57b–1¿ (a) For purposes of this section:
(1) The terms ‘‘civil investigative demand’’ and ‘‘demand’’

mean any demand issued by the Commission under subsection
(c)(1).

(2) The term ‘‘Commission investigation’’ means any in-
quiry conducted by a Commission investigator for the purpose
of ascertaining whether any person is or has been engaged in
any unfair or deceptive acts or practices in or affecting com-
merce (within the meaning of section 5(a)(1)) or in any anti-
trust violations.

(3) The term ‘‘Commission investigator’’ means any attor-
ney or investigator employed by the Commission who is
charged with the duty of enforcing or carrying into effect any
provisions relating to unfair or deceptive acts or practices in or
affecting commerce (within the meaning of section 5(a)(1)) or
any provisions relating to antitrust violations.

(4) The term ‘‘custodian’’ means the custodian or any dep-
uty custodian designated under section 21(b)(2)(A).

(5) The term ‘‘documentary material’’ includes the original
or any copy of any book, record, report, memorandum, paper,
communication, tabulation, chart, or other document.

(6) The term ‘‘person’’ means any natural person, partner-
ship, corporation, association, or other legal entity, including
any person acting under color or authority of State law.

(7) The term ‘‘violation’’ means any act or omission consti-
tuting an unfair or deceptive act or practice in or affecting
commerce (within the meaning of section 5(a)(1)) or any anti-
trust violation.

(8) The term ‘‘antitrust violation’’ means—
(A) any unfair method of competition (within the

meaning of section 5(a)(1));
(B) any violation of the Clayton Act or of any other

Federal statute that prohibits, or makes available to the
Commission a civil remedy with respect to, any restraint
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upon or monopolization of interstate or foreign trade or
commerce;

(C) with respect to the International Antitrust En-
forcement Assistance Act of 1994, any violation of any of
the foreign antitrust laws (as defined in section 12 of such
Act) with respect to which a request is made under section
3 of such Act; or

(D) any activity in preparation for a merger, acquisi-
tion, joint venture, or similar transaction, which if con-
summated, may result in any such unfair method of com-
petition or in any such violation.

(b) For the purpose of investigations performed pursuant to
this section with respect to unfair or deceptive acts or practices in
or affecting commerce (within the meaning of section 5(a)(1)), all
actions of the Commission taken under section 6 and section 9
shall be conducted pursuant to subsection (c).

(c)(1) Whenever the Commission has reason to believe that any
person may be in possession, custody, or control of any documen-
tary material or tangible things, or may have any information, rel-
evant to unfair or deceptive acts or practices in or affecting com-
merce (within the meaning of section 5(a)(1)), or to antitrust viola-
tions, the Commission may, before the institution of any pro-
ceedings under this Act, issue in writing, and cause to be served
upon such person, a civil investigative demand requiring such per-
son to produce such documentary material for inspection and copy-
ing or reproduction, to submit such tangible things, to file written
reports or answers to questions, to give oral testimony concerning
documentary material or other information, or to furnish any com-
bination of such material, answers, or testimony.

(2) Each civil investigative demand shall state the nature of
the conduct constituting the alleged violation which is under inves-
tigation and the provision of law applicable to such violation.

(3) Each civil investigative demand for the production of docu-
mentary material shall—

(A) describe each class of documentary material to be pro-
duced under the demand with such definiteness and certainty
as to permit such material to be fairly identified;

(B) prescribe a return date or dates which will provide a
reasonable period of time within which the material so de-
manded may be assembled and made available for inspection
and copying or reproduction; and

(C) identify the custodian to whom such material shall be
made available.
(4) Each civil investigative demand for the submission of tan-

gible things shall—
(A) describe each class of tangible things to be submitted

under the demand with such definiteness and certainty as to
permit such things to be fairly identified;

(B) prescribe a return date or dates which will provide a
reasonable period of time within which the things so demanded
may be assembled and submitted; and

(C) identify the custodian to whom such things shall be
submitted.
(5) Each civil investigative demand for written reports or an-

swers to questions shall—
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(A) propound with definiteness and certainty the reports to
be produced or the questions to be answered;

(B) prescribe a date or dates at which time written reports
or answers to questions shall be submitted; and

(C) identify the custodian to whom such reports or answers
shall be submitted.
(6) Each civil investigative demand for the giving of oral testi-

mony shall—
(A) prescribe a date, time, and place at which oral testi-

mony shall be commenced; and
(B) identify a Commission investigator who shall conduct

the investigation and the custodian to whom the transcript of
such investigation shall be submitted.
(7)(A) Any civil investigative demand may be served by any

Commission investigator at any place within the territorial juris-
diction of any court of the United States.

(B) Any such demand or any enforcement petition filed under
this section may be served upon any person who is not found with-
in the territorial jurisdiction of any court of the United States, in
such manner as the Federal Rules of Civil Procedure prescribe for
service in a foreign nation.

(C) To the extent that the courts of the United States have au-
thority to assert jurisdiction over such person consistent with due
process, the United States District Court for the District of Colum-
bia shall have the same jurisdiction to take any action respecting
compliance with this section by such person that such district court
would have if such person were personally within the jurisdiction
of such district court.

(8) Service of any civil investigative demand or any enforce-
ment petition filed under this section may be made upon a partner-
ship, corporation, association, or other legal entity by—

(A) delivering a duly executed copy of such demand or peti-
tion to any partner, executive officer, managing agent, or gen-
eral agent of such partnership, corporation, association, or
other legal entity, or to any agent of such partnership, corpora-
tion, association, or other legal entity authorized by appoint-
ment or by law to receive service of process on behalf of such
partnership, corporation, association, or other legal entity;

(B) delivering a duly executed copy of such demand or peti-
tion to the principal office or place of business of the partner-
ship, corporation, association, or other legal entity to be served;
or

(C) depositing a duly executed copy in the United States
mails, by registered or certified mail, return receipt requested,
duly addressed to such partnership, corporation, association, or
other legal entity at its principal office or place of business.
(9) Service of any civil investigative demand or of any enforce-

ment petition filed under this section may be made upon any nat-
ural person by—

(A) delivering a duly executed copy of such demand or peti-
tion to the person to be served; or

(B) depositing a duly executed copy in the United States
mails by registered or certified mail, return receipt requested,
duly addressed to such person at his residence or principal of-
fice or place of business.
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(10) A verified return by the individual serving any civil inves-
tigative demand or any enforcement petition filed under this sec-
tion setting forth the manner of such service shall be proof of such
service. In the case of service by registered or certified mail, such
return shall be accompanied by the return post office receipt of de-
livery of such demand or enforcement petition.

(11) The production of documentary material in response to a
civil investigative demand shall be made under a sworn certificate,
in such form as the demand designates, by the person, if a natural
person, to whom the demand is directed or, if not a natural person,
by any person having knowledge of the facts and circumstances re-
lating to such production, to the effect that all of the documentary
material required by the demand and in the possession, custody, or
control of the person to whom the demand is directed has been pro-
duced and made available to the custodian.

(12) The submission of tangible things in response to a civil in-
vestigative demand shall be made under a sworn certificate, in
such form as the demand designates, by the person to whom the
demand is directed or, if not a natural person, by any person hav-
ing knowledge of the facts and circumstances relating to such pro-
duction, to the effect that all of the tangible things required by the
demand and in the possession, custody, or control of the person to
whom the demand is directed have been submitted to the custo-
dian.

(13) Each reporting requirement or question in a civil inves-
tigative demand shall be answered separately and fully in writing
under oath, unless it is objected to, in which event the reasons for
the objection shall be stated in lieu of an answer, and it shall be
submitted under a sworn certificate, in such form as the demand
designates, by the person, if a natural person, to whom the demand
is directed or, if not a natural person, by any person responsible
for answering each reporting requirement or question, to the effect
that all information required by the demand and in the possession,
custody, control, or knowledge of the person to whom the demand
is directed has been submitted.

(14)(A) Any Commission investigator before whom oral testi-
mony is to be taken shall put the witness on oath or affirmation
and shall personally, or by any individual acting under his direc-
tion and in his presence, record the testimony of the witness. The
testimony shall be taken stenographically and transcribed. After
the testimony is fully transcribed, the Commission investigator be-
fore whom the testimony is taken shall promptly transmit a copy
of the transcript of the testimony to the custodian.

(B) Any Commission investigator before whom oral testimony
is to be taken shall exclude from the place where the testimony is
to be taken all other persons except the person giving the testi-
mony, his attorney, the officer before whom the testimony is to be
taken, and any stenographer taking such testimony.

(C) The oral testimony of any person taken pursuant to a civil
investigative demand shall be taken in the judicial district of the
United States in which such person resides, is found, or transacts
business, or in such other place as may be agreed upon by the
Commission investigator before whom the oral testimony of such
person is to be taken and such person.
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(D)(i) Any person compelled to appear under a civil investiga-
tive demand for oral testimony pursuant to this section may be ac-
companied, represented, and advised by an attorney. The attorney
may advise such person, in confidence, either upon the request of
such person or upon the initiative of the attorney, with respect to
any question asked of such person.

(ii) Such person or attorney may object on the record to any
question, in whole or in part, and shall briefly state for the record
the reason for the objection. An objection may properly be made,
received, and entered upon the record when it is claimed that such
person is entitled to refuse to answer the question on grounds of
any constitutional or other legal right or privilege, including the
privilege against self-incrimination. Such person shall not other-
wise object to or refuse to answer any question, and shall not him-
self or through his attorney otherwise interrupt the oral examina-
tion. If such person refuses to answer any question, the Commis-
sion may petition the district court of the United States pursuant
to this section for an order compelling such person to answer such
question.

(iii) If such person refuses to answer any question on grounds
of the privilege against self-incrimination, the testimony of such
person may be compelled in accordance with the provisions of sec-
tion 6004 of title 18, United States Code.

(E)(i) After the testimony of any witness is fully transcribed,
the Commission investigator shall afford the witness (who may be
accompanied by an attorney) a reasonable opportunity to examine
the transcript. The transcript shall be read to or by the witness,
unless such examination and reading are waived by the witness.
Any changes in form or substance which the witness desires to
make shall be entered and identified upon the transcript by the
Commission investigator with a statement of the reasons given by
the witness for making such changes. The transcript shall then be
signed by the witness, unless the witness in writing waives the
signing, is ill, cannot be found, or refuses to sign.

(ii) If the transcript is not signed by the witness during the 30-
day period following the date upon which the witness is first af-
forded a reasonable opportunity to examine it, the Commission in-
vestigator shall sign the transcript and state on the record the fact
of the waiver, illness, absence of the witness, or the refusal to sign,
together with any reasons given for the failure to sign.

(F) The Commission investigator shall certify on the transcript
that the witness was duly sworn by him and that the transcript is
a true record of the testimony given by the witness, and the Com-
mission investigator shall promptly deliver the transcript or send
it by registered or certified mail to the custodian.

(G) The Commission investigator shall furnish a copy of the
transcript (upon payment of reasonable charges for the transcript)
to the witness only, except that the Commission may for good cause
limit such witness to inspection of the official transcript of his testi-
mony.

(H) Any witness appearing for the taking of oral testimony
pursuant to a civil investigative demand shall be entitled to the
same fees and mileage which are paid to witnesses in the district
courts of the United States.
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(d) Materials received as a result of a civil investigative de-
mand shall be subject to the procedures established in section 21.

(e) Whenever any person fails to comply with any civil inves-
tigative demand duly served upon him under this section, or when-
ever satisfactory copying or reproduction of material requested pur-
suant to the demand cannot be accomplished and such person re-
fuses to surrender such material, the Commission, through such of-
ficers or attorneys as it may designate, may file, in the district
court of the United States for any judicial district in which such
person resides, is found, or transacts business, and serve upon such
person, a petition for an order of such court for the enforcement of
this section. All process of any court to which application may be
made as provided in this subsection may be served in any judicial
district.

(f)(1) Not later than 20 days after the service of any civil inves-
tigative demand upon any person under subsection (c), or at any
time before the return date specified in the demand, whichever pe-
riod is shorter, or within such period exceeding 20 days after serv-
ice or in excess of such return date as may be prescribed in writing,
subsequent to service, by any Commission investigator named in
the demand, such person may file with the Commission a petition
for an order by the Commission modifying or setting aside the de-
mand.

(2) The time permitted for compliance with the demand in
whole or in part, as deemed proper and ordered by the Commis-
sion, shall not run during the pendency of such petition at the
Commission, except that such person shall comply with any por-
tions of the demand not sought to be modified or set aside. Such
petition shall specify each ground upon which the petitioner relies
in seeking such relief, and may be based upon any failure of the
demand to comply with the provisions of this section, or upon any
constitutional or other legal right or privilege of such person.

(g) At any time during which any custodian is in custody or
control of any documentary material, tangible things, reports, an-
swers to questions, or transcripts of oral testimony given by any
person in compliance with any civil investigative demand, such per-
son may file, in the district court of the United States for the judi-
cial district within which the office of such custodian is situated,
and serve upon such custodian, a petition for an order of such court
requiring the performance by such custodian of any duty imposed
upon him by this section or section 21.

(h) Whenever any petition is filed in any district court of the
United States under this section, such court shall have jurisdiction
to hear and determine the matter so presented, and to enter such
order or orders as may be required to carry into effect the provi-
sions of this section. Any final order so entered shall be subject to
appeal pursuant to section 1291 of title 28, United States Code.
Any disobedience of any final order entered under this section by
any court shall be punished as a contempt of such court.

(i) Notwithstanding any other provision of law, the Commis-
sion shall have no authority to issue a subpoena or make a demand
for information, under authority of this Act or any other provision
of law, unless such subpoena or demand for information is signed
by a Commissioner acting pursuant to a Commission resolution.
The Commission shall not delegate the power conferred by this sec-
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1 So in law. The reference in section 21(a)(2) to section 552(e) of title 5, United States Code,
probably should be to section 552(f). Section 1802(b) of Public Law 99–570, 100 Stat. 3207–49,
October 27, 1986, redesignated subsection (e) of section 552 of that title as subsection (f).

2 Section 8(4)(B) of Public Law 103–312, 108 Stat. 1694, August 26, 1994, amended paragraph
(3)(B) by inserting ‘‘, and may make tangible things available,’’ immediately after ‘‘oral testi-

Continued

tion to sign subpoenas or demands for information to any other
person.

(j) The provisions of this section shall not—
(1) apply to any proceeding under section 5(b), any pro-

ceeding under section 11(b) of the Clayton Act (15 U.S.C.
21(b)), or any adjudicative proceeding under any other provi-
sion of law; or

(2) apply to or affect the jurisdiction, duties, or powers of
any agency of the Federal Government, other than the Com-
mission.
SEC. 21. ø15 U.S.C. 57b–2¿ (a) For purposes of this section:

(1) The term ‘‘material’’ means documentary material, tan-
gible things, written reports or answers to questions, and tran-
scripts of oral testimony.

(2) The term ‘‘Federal agency’’ has the meaning given it in
section 552(e) 1 of title 5, United States Code.
(b)(1) With respect to any document, tangible thing, or tran-

script of oral testimony received by the Commission pursuant to
compulsory process in an investigation, a purpose of which is to de-
termine whether any person may have violated any provision of the
laws administered by the Commission, the procedures established
in paragraph (2) through paragraph (7) shall apply.

(2)(A) The Commission shall designate a duly authorized agent
to serve as custodian of documentary material, tangible things, or
written reports or answers to questions, and transcripts of oral tes-
timony, and such additional duly authorized agents as the Commis-
sion shall determine from time to time to be necessary to serve as
deputies to the custodian.

(B) Any person upon whom any demand for the production of
documentary material has been duly served shall make such mate-
rial available for inspection and copying or reproduction to the cus-
todian designated in such demand at the principal place of busi-
ness of such person (or at such other place as such custodian and
such person thereafter may agree and prescribe in writing or as the
court may direct pursuant to section 20(h)) on the return date spec-
ified in such demand (or on such later date as such custodian may
prescribe in writing). Such person may upon written agreement be-
tween such person and the custodian substitute copies for originals
of all or any part of such material.

(3)(A) The custodian to whom any documentary material, tan-
gible things, written reports or answers to questions, and tran-
scripts of oral testimony are delivered shall take physical posses-
sion of such material, reports or answers, and transcripts, and
shall be responsible for the use made of such material, reports or
answers, and transcripts, and for the return of material, pursuant
to the requirements of this section.

(B) The custodian may prepare such copies of the documentary
material, written reports or answers to questions, and transcripts
of oral testimony, and may make tangible things available, 2 as
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mony’’. The term ‘‘oral testimony’’ appears twice; the amendment was executed the first place
such term appears.

may be required for official use by any duly authorized officer or
employee of the Commission under regulations which shall be pro-
mulgated by the Commission. Notwithstanding subparagraph (C),
such material, things, and transcripts may be used by any such of-
ficer or employee in connection with the taking of oral testimony
under this section.

(C) Except as otherwise provided in this section, while in the
possession of the custodian, no documentary material, tangible
things, reports or answers to questions, and transcripts of oral tes-
timony shall be available for examination by any individual other
than a duly authorized officer or employee of the Commission with-
out the consent of the person who produced the material, things,
or transcripts. Nothing in this section is intended to prevent disclo-
sure to either House of the Congress or to any committee or sub-
committee of the Congress, except that the Commission imme-
diately shall notify the owner or provider of any such information
of a request for information designated as confidential by the
owner or provider.

(D) While in the possession of the custodian and under such
reasonable terms and conditions as the Commission shall
prescribe—

(i) documentary material, tangible things, or written re-
ports shall be available for examination by the person who pro-
duced the material, or by any duly authorized representative
of such person; and

(ii) answers to questions in writing and transcripts of oral
testimony shall be available for examination by the person who
produced the testimony or by his attorney.
(4) Whenever the Commission has instituted a proceeding

against a person, partnership, or corporation, the custodian may
deliver to any officer or employee of the Commission documentary
material, tangible things, written reports or answers to questions,
and transcripts of oral testimony for official use in connection with
such proceeding. Upon the completion of the proceeding, the officer
or employee shall return to the custodian any such material so de-
livered which has not been received into the record of the pro-
ceeding.

(5) If any documentary material, tangible things, written re-
ports or answers to questions, and transcripts of oral testimony
have been produced in the course of any investigation by any per-
son pursuant to compulsory process and—

(A) any proceeding arising out of the investigation has
been completed; or

(B) no proceeding in which the material may be used has
been commenced within a reasonable time after completion of
the examination and analysis of all such material and other in-
formation assembled in the course of the investigation;

then the custodian shall, upon written request of the person who
produced the material, return to the person any such material
which has not been received into the record of any such proceeding
(other than copies of such material made by the custodian pursuant
to paragraph (3)(B)).
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(6) The custodian of any documentary material, written reports
or answers to questions, and transcripts of oral testimony may de-
liver to any officers or employees of appropriate Federal law en-
forcement agencies, in response to a written request, copies of such
material for use in connection with an investigation or proceeding
under the jurisdiction of any such agency. The custodian of any
tangible things may make such things available for inspection to
such persons on the same basis. Such materials shall not be made
available to any such agency until the custodian receives certifi-
cation of any officer of such agency that such information will be
maintained in confidence and will be used only for official law en-
forcement purposes. Such documentary material, results of inspec-
tions of tangible things, written reports or answers to questions,
and transcripts of oral testimony may be used by any officer or em-
ployee of such agency only in such manner and subject to such con-
ditions as apply to the Commission under this section. The custo-
dian may make such materials available to any State law enforce-
ment agency upon the prior certification of any officer of such agen-
cy that such information will be maintained in confidence and will
be used only for official law enforcement purposes.

(7) In the event of the death, disability, or separation from
service in the Commission of the custodian of any documentary ma-
terial, tangible things, written reports or answers to questions, and
transcripts of oral testimony produced under any demand issued
under this Act, or the official relief of the custodian from responsi-
bility for the custody and control of such material, the Commission
promptly shall—

(A) designate under paragraph (2)(A) another duly author-
ized agent to serve as custodian of such material; and

(B) transmit in writing to the person who produced the
material or testimony notice as to the identity and address of
the successor so designated.

Any successor designated under paragraph (2)(A) as a result of the
requirements of this paragraph shall have (with regard to the ma-
terial involved) all duties and responsibilities imposed by this sec-
tion upon his predecessor in office with regard to such material, ex-
cept that he shall not be held responsible for any default or derelic-
tion which occurred before his designation.

(c)(1) All information reported to or otherwise obtained by the
Commission which is not subject to the requirements of subsection
(b) shall be considered confidential when so marked by the person
supplying the information and shall not be disclosed, except in ac-
cordance with the procedures established in paragraph (2) and
paragraph (3).

(2) If the Commission determines that a document marked con-
fidential by the person supplying it may be disclosed because it is
not a trade secret or commercial or financial information which is
obtained from any person and which is privileged or confidential,
within the meaning of section 6(f), then the Commission shall no-
tify such person in writing that the Commission intends to disclose
the document at a date not less than 10 days after the date of re-
ceipt of notification.

(3) Any person receiving such notification may, if he believes
disclosure of the document would cause disclosure of a trade secret,
or commercial or financial information which is obtained from any
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person and which is privileged or confidential, within the meaning
of section 6(f), before the date set for release of the document, bring
an action in the district court of the United States for the district
within which the documents are located or in the United States
District Court for the District of Columbia to restrain disclosure of
the document. Any person receiving such notification may file with
the appropriate district court or court of appeals of the United
States, as appropriate, an application for a stay of disclosure. The
documents shall not be disclosed until the court has ruled on the
application for a stay.

(d)(1) The provisions of subsection (c) shall not be construed to
prohibit—

(A) the disclosure of information to either House of the
Congress or to any committee or subcommittee of the Congress,
except that the Commission immediately shall notify the owner
or provider of any such information of a request for informa-
tion designated as confidential by the owner or provider;

(B) the disclosure of the results of any investigation or
study carried out or prepared by the Commission, except that
no information shall be identified nor shall information be dis-
closed in such a manner as to disclose a trade secret of any
person supplying the trade secret, or to disclose any commer-
cial or financial information which is obtained from any person
and which is privileged or confidential;

(C) the disclosure of relevant and material information in
Commission adjudicative proceedings or in judicial proceedings
to which the Commission is a party; or

(D) the disclosure to a Federal agency of disaggregated in-
formation obtained in accordance with section 3512 of title 44,
United States Code, except that the recipient agency shall use
such disaggregated information for economic, statistical, or pol-
icymaking purposes only, and shall not disclose such informa-
tion in an individually identifiable form.
(2) Any disclosure of relevant and material information in

Commission adjudicative proceedings or in judicial proceedings to
which the Commission is a party shall be governed by the rules of
the Commission for adjudicative proceedings or by court rules or
orders, except that the rules of the Commission shall not be
amended in a manner inconsistent with the purposes of this sec-
tion.

(e) Nothing in this section shall supersede any statutory provi-
sion which expressly prohibits or limits particular disclosures by
the Commission, or which authorizes disclosures to any other Fed-
eral agency.

(f) Any material which is received by the Commission in any
investigation, a purpose of which is to determine whether any per-
son may have violated any provision of the laws administered by
the Commission, and which is provided pursuant to any compul-
sory process under this Act or which is provided voluntarily in
place of such compulsory process shall be exempt from disclosure
under section 552 of title 5, United States Code.

SEC. 22. ø15 U.S.C. 57b–3¿ (a) For purposes of this section:
(1) The term ‘‘rule’’ means any rule promulgated by the

Commission under section 6 or section 18, except that such
term does not include interpretive rules, rules involving Com-
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mission management or personnel, general statements of pol-
icy, or rules relating to Commission organization, procedure, or
practice. Such term does not include any amendment to a rule
unless the Commission—

(A) estimates that such amendment will have an an-
nual effect on the national economy of $100,000,000 or
more;

(B) estimates that such amendment will cause a sub-
stantial change in the cost or price of goods or services
which are used extensively by particular industries, which
are supplied extensively in particular geographic regions,
or which are acquired in significant quantities by the Fed-
eral Government, or by State or local governments; or

(C) otherwise determines that such amendment will
have a significant impact upon persons subject to regula-
tion under such amendment and upon consumers.
(2) The term ‘‘rulemaking’’ means any Commission process

for formulating or amending a rule.
(b)(1) In any case in which the Commission publishes notice of

a proposed rulemaking, the Commission shall issue a preliminary
regulatory analysis relating to the proposed rule involved. Each
preliminary regulatory analysis shall contain—

(A) a concise statement of the need for, and the objectives
of, the proposed rule;

(B) a description of any reasonable alternatives to the pro-
posed rule which may accomplish the stated objective of the
rule in a manner consistent with applicable law; and

(C) for the proposed rule, and for each of the alternatives
described in the analysis, a preliminary analysis of the pro-
jected benefits and any adverse economic effects and any other
effects, and of the effectiveness of the proposed rule and each
alternative in meeting the stated objectives of the proposed
rule.
(2) In any case in which the Commission promulgates a final

rule, the Commission shall issue a final regulatory analysis relat-
ing to the final rule. Each final regulatory analysis shall contain—

(A) a concise statement of the need for, and the objectives
of, the final rule;

(B) a description of any alternatives to the final rule which
were considered by the Commission;

(C) an analysis of the projected benefits and any adverse
economic effects and any other effects of the final rule;

(D) an explanation of the reasons for the determination of
the Commission that the final rule will attain its objectives in
a manner consistent with applicable law and the reasons the
particular alternative was chosen; and

(E) a summary of any significant issues raised by the com-
ments submitted during the public comment period in response
to the preliminary regulatory analysis, and a summary of the
assessment by the Commission of such issues.
(3)(A) In order to avoid duplication or waste, the Commission

is authorized to—
(i) consider a series of closely related rules as one rule for

purposes of this subsection; and
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(ii) whenever appropriate, incorporate any data or analysis
contained in a regulatory analysis issued under this subsection
in the statement of basis and purpose to accompany any rule
promulgated under section 18(a)(1)(B), and incorporate by ref-
erence in any preliminary or final regulatory analysis informa-
tion contained in a notice of proposed rulemaking or a state-
ment of basis and purpose.
(B) The Commission shall include, in each notice of proposed

rulemaking and in each publication of a final rule, a statement of
the manner in which the public may obtain copies of the prelimi-
nary and final regulatory analyses. The Commission may charge a
reasonable fee for the copying and mailing of regulatory analyses.
The regulatory analyses shall be furnished without charge or at a
reduced charge if the Commission determines that waiver or reduc-
tion of the fee is in the public interest because furnishing the infor-
mation primarily benefits the general public.

(4) The Commission is authorized to delay the completion of
any of the requirements established in this subsection by pub-
lishing in the Federal Register, not later than the date of publica-
tion of the final rule involved, a finding that the final rule is being
promulgated in response to an emergency which makes timely com-
pliance with the provisions of this subsection impracticable. Such
publication shall include a statement of the reasons for such find-
ing.

(5) The requirements of this subsection shall not be construed
to alter in any manner the substantive standards applicable to any
action by the Commission, or the procedural standards otherwise
applicable to such action.

(c)(1) The contents and adequacy of any regulatory analysis
prepared or issued by the Commission under this section, including
the adequacy of any procedure involved in such preparation or
issuance, shall not be subject to any judicial review in any court,
except that a court, upon review of a rule pursuant to section 18(e),
may set aside such rule if the Commission has failed entirely to
prepare a regulatory analysis.

(2) Except as specified in paragraph (1), no Commission action
may be invalidated, remanded, or otherwise affected by any court
on account of any failure to comply with the requirements of this
section.

(3) The provisions of this subsection do not alter the sub-
stantive or procedural standards otherwise applicable to judicial re-
view of any action by the Commission.

(d)(1) The Commission shall publish at least semiannually a
regulatory agenda. Each regulatory agenda shall contain a list of
rules which the Commission intends to propose or promulgate dur-
ing the 12-month period following the publication of the agenda.
On the first Monday in October of each year, the Commission shall
publish in the Federal Register a schedule showing the dates dur-
ing the current fiscal year on which the semiannual regulatory
agenda of the Commission will be published.

(2) For each rule listed in a regulatory agenda, the Commission
shall—

(A) describe the rule;
(B) state the objectives of and the legal basis for the rule;

and
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(C) specify any dates established or anticipated by the
Commission for taking action, including dates for advance no-
tice of proposed rulemaking, notices of proposed rulemaking,
and final action by the Commission.
(3) Each regulatory agenda shall state the name, office ad-

dress, and office telephone number of the Commission officer or
employee responsible for responding to any inquiry relating to each
rule listed.

(4) The Commission shall not propose or promulgate a rule
which was not listed on a regulatory agenda unless the Commis-
sion publishes with the rule an explanation of the reasons the rule
was omitted from such agenda.

SEC. 23. ø15 U.S.C. 57b–4¿ (a) For purposes of this section, the
term ‘‘Board of Governors’’ means the Board of Governors of the
Federal Reserve System.

(b) Notwithstanding any other provision of law, if—
(1) any person, partnership, or corporation engages in any

conduct or practice which allegedly constitutes a violation of
any Federal law with respect to which the Board of Governors
of the Federal Reserve System has rulemaking authority; and

(2) such person, partnership, or corporation engaged in
such conduct or practice in good faith reliance upon, and in
conformity with, any rule, regulation, statement of interpreta-
tion, or statement of approval prescribed or issued by the
Board of Governors under such Federal law;

then such good faith reliance shall constitute a defense in any ad-
ministrative or judicial proceeding commenced against such person,
partnership, or corporation by the Commission under this Act or in
any administrative or judicial proceeding commenced against such
person, partnership, or corporation by the Attorney General of the
United States, upon request made by the Commission, under any
provision of law.

(c) The provisions of subsection (b) shall apply regardless of
whether any rule, regulation, statement of interpretation, or state-
ment of approval prescribed or issued by the Board of Governors
is amended, rescinded, or held to be invalid by judicial authority
or any other authority after a person, partnership, or corporation
has engaged in any conduct or practice in good faith reliance upon,
and in conformity with, such rule, regulation, statement of inter-
pretation, or statement of approval.

(d) If, in any case in which—
(1) the Board of Governors has rulemaking authority with

respect to any Federal law; and
(2) the Commission is authorized to enforce the require-

ments of such Federal law;
any person, partnership, or corporation submits a request to the
Board of Governors for the issuance of any statement of interpreta-
tion or statement of approval relating to any conduct or practice of
such person, partnership, or corporation which may be subject to
the requirements of such Federal law, then the Board of Governors
shall dispose of such request as soon as practicable after the receipt
of such request.

SEC. 24. ø15 U.S.C. 57b–5¿ (a) The Commission shall not have
any authority to conduct any study, investigation, or prosecution of
any agricultural cooperative for any conduct which, because of the
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provisions of the Act entitled ‘‘An Act to authorize association of
producers of agricultural products’’, approved February 18, 1922 (7
U.S.C. 291 et seq., commonly known as the Capper-Volstead Act),
is not a violation of any of the antitrust Acts or this Act.

(b) The Commission shall not have any authority to conduct
any study or investigation of any agricultural marketing orders.

SEC. 25. ø15 U.S.C. 57c¿ There are authorized to be appro-
priated to carry out the functions, powers, and duties of the Com-
mission not to exceed $92,700,000 for fiscal year 1994; not to ex-
ceed $99,000,000 for fiscal year 1995; not to exceed $102,000,000
for fiscal year 1996; not to exceed $107,000,000 for fiscal year 1997;
and not to exceed $111,000,000 for fiscal year 1998.

SEC. 26. ø15 U.S.C. 58¿ This Act may be cited as the ‘‘Federal
Trade Commission Act’’.
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OF 1980
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1Sections 2 through 17 of this Act made amendments to the Federal Trade Commission Act
(15 U.S.C. 41 et seq.).

FEDERAL TRADE COMMISSION IMPROVEMENTS ACT
OF 19801

[Public Law 96–252, 94 Stat. 374, May 28, 1980]

[As amended through Public Law 98–620, November 8, 1984]

AN ACT To amend the Federal Trade Commission Act to extend the authorization
of appropriations contained in such Act, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SHORT TITLE

SECTION 1. ø15 U.S.C. 58 note¿ This Act may be cited as the
‘‘Federal Trade Commission Improvements Act of 1980’’.

* * * * * * *

RESTRICTION OF COMMISSION AUTHORITY UNDER LANHAM
TRADEMARK ACT

SEC. 18. ø15 U.S.C. 57c note¿ The Federal Trade Commission
shall not have any authority to use any funds which are authorized
to be appropriated to carry out the Federal Trade Commission Act
(15 U.S.C. 41 et seq.) for fiscal year 1980, 1981, or 1982, under sec-
tion 24 of such Act, as amended by section 17 and as so redesig-
nated in section 13, for the purpose of taking any action under sec-
tion 14 of the Act entitled ‘‘An Act to provide for the registration
and protection of trademarks used in commerce, to carry out the
provisions of certain international conventions, and for other pur-
poses’’ (15 U.S.C. 1064), commonly referred to as the Lanham
Trademark Act, with respect to the cancellation of the registration
of any mark on the ground that such mark has become the common
descriptive name of an article or substance.

RESTRICTION OF COMMISSION REGULATION OF FUNERAL INDUSTRY

SEC. 19. ø15 U.S.C. 57a note¿ (a) For purposes of this section:
(1) The term ‘‘Commission’’ means the Federal Trade Com-

mission.
(2) The term ‘‘funeral trade regulation rule’’ means the

proposed trade regulation rule which was published in the Fed-
eral Register of August 29, 1975, beginning at page 39901, and
which relates to the regulation of funeral industry practices.
(b) Except as provided in subsection (c), the Federal Trade

Commission shall not have any authority to use any funds which
are authorized to be appropriated to carry out the Federal Trade
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Commission Act (15 U.S.C. 41 et seq.) for fiscal year 1980, 1981,
or 1982, under section 24 of such Act, as amended by section 17
and as so redesignated in section 13, to issue—

(1) the funeral trade regulation rule in final form; or
(2) any other trade regulation rule, in proposed or final

form, which sets forth rules substantially similar to the rules
set forth in the funeral trade regulation rule.
(c)(1) The Commission shall have authority to use the funds

specified in subsection (b) to issue the funeral trade regulation rule
in final form only to the extent that the funeral trade regulation
rule (in its final form)—

(A) requires persons, partnerships, and corporations fur-
nishing goods and services relating to funerals to disclose the
fees or prices charged for such goods and services in a manner
prescribed by the Commission; and

(B) prohibits or prevents such persons, partnerships, and
corporations from—

(i) engaging in any misrepresentation;
(ii) engaging in any boycott against, or making any

threat against, any other person, partnership, or corpora-
tion furnishing goods and services relating to funerals;

(iii) conditioning the furnishing of any such goods or
services to a consumer upon the purchase by such con-
sumer of other such goods or services; or

(iv) furnishing any such goods or services to a con-
sumer for a fee without obtaining the prior approval of
such consumer.

(2)(A) The Commission, before issuing the funeral trade regula-
tion rule in final form—

(i) shall publish in the Federal Register for public com-
ment a revised version of the funeral trade regulation rule
which contains the provisions specified in subparagraph (A)
and subparagraph (B) of paragraph (1);

(ii) shall allow interested persons to submit written data,
views, and arguments relating to such revised version of the
funeral trade regulation rule, and make all such submissions
publicly available; and

(iii) may permit interested persons, or, as appropriate, a
single representative of each group of such persons having the
same or similar interests with respect to such revised version
of the funeral trade regulation rule, to present their position
orally.
(B) The requirements established in subparagraph (A) are in

addition to, and not in lieu of, any other requirements established
in the Federal Trade Commission Act (15 U.S.C. 41 et seq.), or in
any other provision of law, and applicable to the promulgation of
trade regulation rules by the Commission. The requirements estab-
lished in subparagraph (A) shall not be construed to vacate or oth-
erwise affect any proceedings conducted by the Commission before
the date of the enactment of this Act with respect to the funeral
trade regulation rule.

(d) If, upon application to the Commission by an appropriate
State agency, the Commission determines (pursuant to rules pre-
scribed by the Commission) that—
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1 Section 21(i) provided that the provisions of this section ‘‘shall cease to have any force or
effect after September 30, 1982.’’ Section 101(d) of Public Law 97–377, 96 Stat. 1870, December
21, 1982, provided that section 21 was effective until September 30, 1983.

2 Section 22 expired after fiscal year 1982.

(1) there is in effect a State requirement which applies to
any transaction to which this section applies; and

(2) such State requirement affords an overall level of pro-
tection to consumers which is as great as, or greater than, the
protection afforded by this section;

then only such State requirement shall be applicable to the extent
specified in such determination for so long as the State administers
and enforces effectively any such State requirement.

RESTRICTION OF COMMISSION AUTHORITY RELATING TO
AGRICULTURAL COOPERATIVES

SEC. 20. ø15 U.S.C. 57c note¿ (a) The Federal Trade Commis-
sion shall not have any authority to use any funds which are au-
thorized to be appropriated to carry out the Federal Trade Commis-
sion Act (15 U.S.C. 41 et seq.) for fiscal year 1980, 1981, or 1982,
under section 24 of such Act, as amended by section 17 and as so
redesignated in section 13, for the purpose of conducting any study,
investigation, or prosecution of any agricultural cooperative for any
conduct which, because of the provisions of the Act entitled ‘‘An Act
to authorize association of producers of agricultural products’’, ap-
proved February 18, 1922 (7 U.S.C. 291 et seq.), commonly known
as the Capper-Volstead Act, is not a violation of any Federal anti-
trust Act or the Federal Trade Commission Act (15 U.S.C. 41 et
seq.).

(b) The Federal Trade Commission shall not have any author-
ity to use any funds which are authorized to be appropriated to
carry out the Federal Trade Commission Act (15 U.S.C. 41 et seq.)
for fiscal year 1980, 1981, or 1982, under section 24 of such Act,
as amended by section 17 and as so redesignated in section 13, for
the purpose of conducting any study or investigation of any agricul-
tural marketing orders.

CONGRESSIONAL REVIEW OF RULES

SEC. 21. ø15 U.S.C. 57a–1¿ [Omitted.] 1

OVERSIGHT HEARINGS

SEC. 22. ø15 U.S.C. 57a note¿ [Omitted.] 2

EFFECTIVE DATE

SEC. 23. ø15 U.S.C. 45 note¿ The provisions of this Act, and
the amendments made by this Act, shall take effect on the date of
the enactment of this Act.
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FEDERAL CAUSTIC POISON ACT

NOTE.—Section 19 of the Federal Hazardous Substances Act
(15 U.S.C. 401 note) (p. 110) repealed the Federal Caustic Poison
Act (formerly 15 U.S.C. 401 to 411), except for any ‘‘dangerous
caustic or corrosive substance’’ (as defined by the Federal Caustic
Poison Act), which is subject to the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 301 et seq.) and not a ‘‘hazardous substance’’
under the Federal Hazardous Substances Act (15 U.S.C. 1261 et
seq.).
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FEDERAL CAUSTIC POISON ACT

[Chapter 489, 44 Stat. 1406, March 4, 1927]

[As amended through Public Law 91–113, November 6, 1969]

AN ACT To safeguard the distribution and sale of certain dangerous caustic or
corrosive acids, alkalies, and other substances in interstate and foreign commerce.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the Federal Caustic Poison Act.

DEFINITIONS

SEC. 2. As used in this Act, unless the context otherwise
requires—

(a) The term ‘‘dangerous caustic or corrosive substance’’ means:
(1) Hydrochloric acid and any preparation containing free or

chemically unneutralized acid (HCl) in a concentration of 10 per
centum or more;

(2) Sulfuric acid and any preparation containing free or chemi-
cally unneutralized sulfuric acid (H2SO4) in a concentration of 10
per centum or more;

(3) Nitric acid or any preparation containing free or chemically
unneutralized nitric acid (HNO3) in a concentration of 5 per cen-
tum or more;

(4) Carbolic acid (C6H5OH), otherwise known as phenol, and
any preparation containing carbolic acid in a concentration of 5 per
centum or more;

(5) Oxalic acid and any preparation containing free or chemi-
cally unneutralized oxalic acid (H2C2O4) in a concentration of 10
per centum or more;

(6) Any salt of oxalic acid and any preparation containing any
such salt in a concentration of 10 per centum or more;

(7) Acetic acid or any preparation containing free or chemically
unneutralized acetic acid (HC2H3O2) in a concentration of 20 per
centum or more;

(8) Hypochlorous acid, either free or combined, and any prepa-
ration containing the same in a concentration so as to yield 10 per
centum or more by weight of available chlorine, excluding calx
chlorinata, bleaching powder, and chloride of lime;

(9) Potassium hydroxide and any preparation containing free
or chemically unneutralized potassium hydroxide (KOH), including
caustic potash and Vienna paste, in a concentration of 10 per cen-
tum or more;

(10) Sodium hydroxide and any preparation containing free or
chemically unneutralized sodium hydroxide (NaOH), including
caustic soda and lye, in a concentration of 10 per centum or more;
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1For the purpose of determining whether an article containing ammonia is subject to the Fed-
eral Caustic Poison Act, the ammonia content is to be calculated as NH3. § 3.700, Definition of
ammonia under Federal Caustic Poison Act, Federal Register, November 30, 1957.

(11) Silver nitrate, sometimes known as lunar caustic, and any
preparation containing silver nitrate (AgNO3) in a concentration of
5 per centum or more; and

(12) Ammonia water and any preparation containing free or
chemically uncombined ammonia (NH3), including ammonium hy-
droxide and ‘‘hartshorn,’’ in a concentration of 5 per centum or
more.1

(b) The term ‘‘misbranded parcel, package, or container’’ means
a retail parcel, package, or container of any dangerous caustic or
corrosive substance not bearing a conspicuous, easily legible label
or sticker containing:

(1) The common name of the substance;
(2) The name and place of business of the manufacturer, pack-

er, seller, or distributor;
(3) The word ‘‘poison,’’ running parallel with the main body of

reading matter on the label or sticker, on a clear, plain background
of a distinctly contrasting color, in uncondensed gothic capital let-
ters, the letters to be not less than 24-point size unless there is on
the label or sticker no other type so large, in which event the type
shall be not smaller than the largest type on the label or sticker;
and

(4) Directions for treatment in case of accidental personal in-
jury by any dangerous caustic or corrosive substance, except that
such directions need not appear on labels or stickers, on parcels,
packages, or containers at the time of shipment or of delivery for
shipment by manufacturers and wholesalers for other than house-
hold use.

(c) The term ‘‘interstate or foreign commerce’’ means commerce
between any State, Territory, or possession, or the District of Co-
lumbia, and any place outside thereof; or between points within the
same State, Territory, or possession, or the District of Columbia,
but through any place outside thereof; or within any Territory or
possession, or the District of Columbia.

(d) This Act is not to be construed as modifying or limiting in
any way the right of any person to manufacture, pack, ship, sell,
barter, and distribute dangerous caustic or corrosive substances in
parcels, packages, or containers, labeled as required by this Act.

PROHIBITION AGAINST MISBRANDING SHIPMENTS

SEC. 3. No person shall ship or deliver for shipment in inter-
state or foreign commerce or receive from shipment in such com-
merce any dangerous caustic or corrosive substance for sale or ex-
change, or sell or offer for sale any such substance in any Territory
or possession or in the District of Columbia, in a misbranded par-
cel, package, or container suitable for household use; except that
the preceding provisions of this section shall not apply—

(a) To any regularly established common carrier shipping or
delivering for shipment, or receiving from shipment, any such sub-
stance in the ordinary course of its business as a common carrier;
nor
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(b) To any person in respect of any such substance shipped or
delivered for shipment, or received from shipment, for export to
any foreign country, in a parcel package, or container branded in
accordance with the specifications of a foreign purchaser and in ac-
cordance with the laws of the foreign country;

(c) To any dealer when he can establish a guaranty signed by
the wholesaler, jobber, manufacturer, or other party residing in the
United States, from whom he purchases such articles, to the effect
that the article is not misbranded within the meaning of this Act.
This guaranty, to afford protection, shall contain the name and ad-
dress of the party or parties making the sale of such article to such
dealer, and in such case said party or parties shall be amenable to
the prosecutions, fines, and other penalties which would attach, in
due course, to the dealer under the provisions of this Act.

LIBEL FOR CONDEMNATION PROCEEDINGS

SEC. 4. (a) Any dangerous caustic or corrosive substance in a
misbranded parcel, package, or container suitable for household
use shall be liable to be proceeded against in the district court of
the United States for any judicial district in which the substance
is found and to be seized for confiscation by a process of libel for
condemnation, if such substance is being:

(1) Shipped in interstate or foreign commerce; or
(2) Held for sale or exchange after having so shipped; or
(3) Held for sale or exchange in any Territory or possession or

in the District of Columbia.
(b) If such substance is condemned as misbranded by the court

it shall be disposed of in the discretion of the court:
(1) By destruction.
(2) By sale. The proceeds of the sale, less legal costs and

charges, shall be paid into the Treasury as miscellaneous receipts.
Such substance shall not be sold in any jurisdiction contrary to the
provisions of this Act or the laws of such jurisdiction, and the court
may require the purchaser at any such sale to label such substance
in compliance with law before the delivery thereof.

(3) By delivery to the owner thereof upon the payment of legal
costs and charges and execution and delivery of a good and suffi-
cient bond to the effect that such substance will not be sold or oth-
erwise disposed of in any jurisdiction contrary to the provisions of
this Act or the laws of such jurisdiction.

(c) Proceedings in such libel cases shall conform, as nearly as
may be, to suits in rem in admiralty, except that either party may
demand trial by jury on any issue of fact if the value in controversy
exceeds $20. In case of a jury trial the verdict of the jury shall have
the same effect as a finding of the court upon the facts. All such
proceedings shall be at the suit and in the name of the United
States.

EXCLUSION OF MISBRANDED IMPORTS

SEC. 5. (a) Whenever in the case of any dangerous caustic or
corrosive substance being offered for importation the Secretary of
Health, Education, and Welfare has reason to believe that such
substance is being shipped in interstate or foreign commerce in vio-
lation of section 3, he shall give due notice and opportunity for
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hearing thereon to the owner or consignee and certify such fact to
the Secretary of the Treasury, who shall thereupon (1) refuse ad-
mission and delivery to the consignee of such substance, or (2) de-
liver such substance to the consignee pending examination, hear-
ing, and decision in the matter, on the execution of a penal bond
to the amount of the full invoice value of such substance, together
with the duty thereon, if any, and to the effect that on refusal to
return such substance for any cause to the Secretary of the Treas-
ury when demanded for the purpose of excluding it from the coun-
try or for any other purpose, the consignee shall forfeit the full
amount of the bond.

(b) If, after proceeding in accordance with subdivision (a) the
Secretary of Health, Education, and Welfare is satisfied that such
substance being offered for importation was shipped in interstate
or foreign commerce in violation of any provision of this Act, he
shall certify the fact to the Secretary of the Treasury, who shall
thereupon notify the owner or consignee and cause the sale or
other disposition of such substance refused admission and delivery
or entered under bond, unless it is exported by the owner or con-
signee or labeled by him so as to conform to the law within 3
months from the date of such notice, under such regulations as the
Secretary of the Treasury may prescribe. All charges for storage,
cartage, or labor on any such substance refused admission or deliv-
ery or entered upon bond shall be paid by the owner or consignee.
In default of such payment such charges shall constitute a lien
against any future importations made by such owner or consignee.

REMOVAL OF LABELS

SEC. 6. No person shall alter, mutilate, destroy, obliterate, or
remove any label or sticker required by this Act to be placed on any
dangerous caustic or corrosive substance, if such substance is
being—

(a) Shipped in interstate or foreign commerce; or
(b) Held for sale or exchange after having been so shipped; or
(c) Held for sale or exchange in any Territory or possession or

by the District of Columbia.

PENALTIES

SEC. 7. Any person violating any provision of section 3 or 6
shall upon conviction thereof be punished by a fine of not more
than $200 or imprisonment for not more than 90 days, or by both.

INSTITUTION OF LIBEL FOR CONDEMNATION AND CRIMINAL
PROCEEDINGS

SEC. 8. It shall be the duty of each United States district attor-
ney to whom the Secretary of Health, Education, and Welfare shall
report any violation of section 3 or 6 of this Act or to whom any
health, medical, or drug officer or agent of any State, Territory, or
possession, or of the District of Columbia, presents satisfactory evi-
dence of any such violation, to cause libel for condemnation and
criminal proceedings under sections 4 and 7 to be commenced and
prosecuted in the proper courts of the United States, without delay,
for the enforcement of the condemnation and penalties provided in
such sections.
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ENFORCEMENT OF ACT

SEC. 9. (a) Except as otherwise specifically provided in this Act,
the Secretary of Health, Education, and Welfare shall enforce its
provisions.

(b) For enforcing the provisions of sections 4, 5, and 7, the Sec-
retary of Health, Education, and Welfare may cause investigations,
inspections, analyses, and tests to be made and samples to be col-
lected, of any dangerous caustic or corrosive substance. The De-
partment of Health, Education, and Welfare shall pay to the person
entitled, upon his request, the reasonable market value of any such
sample taken. If it appears from the inspection, analysis, or test of
any dangerous caustic or corrosive substance that such substance
is in a misbranded package, parcel, or container suitable for house-
hold use, the Secretary of Health, Education, and Welfare shall
cause notice thereof to be given to any person who may be liable
for any violation of section 3 or 6 in respect of such substance. Any
person so notified shall be given an opportunity to be heard under
regulations prescribed by the Secretary of Health, Education, and
Welfare. If it appears that such person has violated the provisions
of section 3 or 6 the Secretary of Health, Education, and Welfare
shall at once certify the facts to the proper United States district
attorney, with a copy of the results of the inspection, analysis, or
test duly authenticated under oath by the person making such in-
spection, analysis, or test.

(c) For the enforcement of his functions under this Act the Sec-
retary of Health, Education, and Welfare is authorized:

(1) To prescribe and promulgate such regulations as may be
necessary;

(2) To cooperate with any department or agency of the Govern-
ment, with any State, Territory, or possession, or with the District
of Columbia, or with any department, agency, or political subdivi-
sion thereof, or with any person;

(3) Subject to the civil-service laws to appoint and, in accord-
ance with the Classification Act of 1949, to fix the salaries of such
officers and employees as may be required for the execution of the
functions of the Secretary of Health, Education, and Welfare under
this Act and as may be provided for by the Congress from time to
time;

(4) To make such expenditures (including expenditures for per-
sonal services and rent at the seat of Government and elsewhere,
and for law books, books of reference, and periodicals) as may be
required for the execution of the functions vested in the Secretary
of Health, Education, and Welfare by this Act and as may be pro-
vided for by the Congress from time to time;

(5) To give notice, by publication in such manner as the Sec-
retary of Health, Education, and Welfare may by regulation pre-
scribe, of the judgment of the court in any case under the provi-
sions of this Act.

SEPARABILITY CLAUSE

SEC. 10. If any provision of this Act is declared unconstitu-
tional, or the applicability thereof to any person or circumstance is
held invalid, the constitutionality of the remainder of the Act and
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the applicability thereof to other persons and circumstances shall
not be affected thereby.

TIME OF TAKING EFFECT

SEC. 11. This Act shall take effect upon its passage; but no
penalty or condemnation shall be enforced for any violation of the
Act occurring within 6 months after its passage.

APPLICATION TO EXISTING LAW

SEC. 12. The provisions of this Act shall be held to be in addi-
tion to and not in substitution for the provisions of the following
acts—

(a) The Federal Food, Drug, and Cosmetic Act of June 25,
1938, as amended;

(b) The Federal Insecticide, Fungicide, and Rodenticide Act of
June 25, 1947;

(c) The Act entitled ‘‘An Act to regulate the practice of phar-
macy and the sale of poisons in the District of Columbia, and for
other purposes,’’ approved May 7, 1906, as amended.
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FLAMMABLE FABRICS ACT

NOTE.—Section 30(b) of the Consumer Product Safety Act (15
U.S.C. 2079(b)) (p. 176) transferred the functions of the Secretary
of Health, Education, and Welfare, the Secretary of Commerce, and
the Federal Trade Commission under the Flammable Fabrics Act
(15 U.S.C. 1191 et seq.) to the Consumer Product Safety Commis-
sion.
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1 Designation so in law. Subsections (a) through (j) probably should have been paragraphs (1)
through (10).

FLAMMABLE FABRICS ACT

[Chapter 164, 67 Stat. 111, June 30, 1953]

[As amended through Public Law 101–608, November 16, 1990]

AN ACT To prohibit the introduction or movement in interstate commerce of arti-
cles of wearing apparel and fabrics which are so highly flammable as to be dan-
gerous when worn by individuals, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SHORT TITLE

SECTION 1. ø15 U.S.C. 1191 note¿ This Act may be cited as the
‘‘Flammable Fabrics Act’’.

DEFINITIONS

SEC. 2. ø15 U.S.C. 1191¿ As used in this Act—
(a) 1 The term ‘‘person’’ means an individual, partnership, cor-

poration, association, or any other form of business enterprise.
(b) The term ‘‘commerce’’ means commerce among the several

States or with foreign nations or in any territory of the United
States or in the District of Columbia or between any such territory
and another, or between any such territory and any State or for-
eign nation, or between the District of Columbia or the Common-
wealth of Puerto Rico and any State or territory or foreign nation,
or between the Commonwealth of Puerto Rico and any State or ter-
ritory or foreign nation or the District of Columbia.

(c) The term ‘‘territory’’ includes the insular possessions of the
United States and also any territory of the United States.

(d) The term ‘‘article of wearing apparel’’ means any costume
or article of clothing worn or intended to be worn by individuals.

(e) The term ‘‘interior furnishing’’ means any type of furnishing
made in whole or in part of fabric or related material and intended
for use or which may reasonably be expected to be used, in homes,
offices, or other places of assembly or accommodation.

(f) The term ‘‘fabric’’ means any material (except fiber, fila-
ment, or yarn for other than retail sale) woven, knitted, felted, or
otherwise produced from or in combination with any natural or
synthetic fiber, film, or substitute therefor which is intended for
use or which may reasonably be expected to be used, in any prod-
uct as defined in subsection (h).

(g) The term ‘‘related material’’ means paper, plastic, rubber,
synthetic film, or synthetic foam which is intended for use or which
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1 Section 30(b) of the Consumer Product Safety Act (15 U.S.C. 2079(b)) (p. 176) transferred
the functions of the Secretary of Health, Education, and Welfare, the Secretary of Commerce,
and the Federal Trade Commission under this Act to the Consumer Product Safety Commission.

may reasonably be expected to be used in any product as defined
in subsection (h).

(h) The term ‘‘product’’ means any article of wearing apparel
or interior furnishing.

(i) The term ‘‘Commission’’ means the Federal Trade Commis-
sion. 1

(j) The term ‘‘Federal Trade Commission Act’’ means the Act
of Congress entitled ‘‘An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes’’ approved
September 26, 1914, as amended.

PROHIBITED TRANSACTIONS

SEC. 3. ø15 U.S.C. 1192¿ (a) The manufacture for sale, the
sale, or the offering for sale, in commerce, or the importation into
the United States, or the introduction, delivery for introduction,
transportation or causing to be transported, in commerce, or the
sale or delivery after a sale or shipment in commerce, of any prod-
uct, fabric, or related material which fails to conform to an applica-
ble standard or regulation issued or amended under the provisions
of section 4 of this Act, shall be unlawful and shall be an unfair
method of competition and an unfair and deceptive act or practice
in commerce under the Federal Trade Commission Act.

(b) The manufacture for sale, the sale, or the offering for sale,
of any product made of fabric or related material which fails to con-
form to an applicable standard or regulation issued or amended
under section 4 of this Act, and which has been shipped or received
in commerce shall be unlawful and shall be an unfair method of
competition and an unfair and deceptive act or practice in com-
merce under the Federal Trade Commission Act.

REGULATION OF FLAMMABLE FABRICS

SEC. 4. ø15 U.S.C. 1193¿ (a) Whenever the Secretary of Com-
merce finds on the basis of the investigations or research conducted
pursuant to section 14 of this Act that a new or amended flamma-
bility standard or other regulation, including labeling, for a fabric,
related material, or product may be needed to protect the public
against unreasonable risk of the occurrence of fire leading to death
or personal injury, or significant property damage, he shall insti-
tute proceedings for the determination of an appropriate flamma-
bility standard (including conditions and manner of testing) or
other regulation or amendment thereto for such fabric, related ma-
terial, or product.

(b) Each standard, regulation, or amendment thereto promul-
gated pursuant to this section shall be based on findings that such
standard, regulation, or amendment thereto is needed to ade-
quately protect the public against unreasonable risk of the occur-
rence of fire leading to death, injury, or significant property dam-
age, is reasonable, technologically practicable, and appropriate, is
limited to such fabrics, related materials, or products which have
been determined to present such unreasonable risks, and shall be
stated in objective terms. Each such standard, regulation, or
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amendment thereto, shall become effective twelve months from the
date on which such standard, regulation, or amendment is promul-
gated, unless the Secretary of Commerce finds for good cause
shown that an earlier or later effective date is in the public interest
and publishes the reason for such finding. Each such standard or
regulation or amendment thereto shall exempt fabrics, related ma-
terials, or products in inventory or with the trade as of the date
on which the standard, regulation, or amendment thereto, becomes
effective except that, if the Secretary finds that any such fabric, re-
lated material, or product is so highly flammable as to be dan-
gerous when used by consumers for the purpose for which it is in-
tended, he may under such conditions as the Secretary may pre-
scribe, withdraw, or limit the exemption for such fabric, related
material, or product.

(c) The Secretary of Commerce may obtain from any person by
regulation or subpena issued pursuant thereto such information in
the form of testimony, books, records, or other writings as is perti-
nent to the findings or determinations which he is required or au-
thorized to make pursuant to this Act. All information reported to
or otherwise obtained by the Secretary or his representative pursu-
ant to this subsection which information contains or relates to a
trade secret or other matter referred to in section 1905 of title 18
of the United States Code, shall be considered confidential for the
purpose of that section, except that such information may be dis-
closed to other officers or employees concerned with carrying out
this Act or when relevant in any proceeding under this Act. Noth-
ing in this section shall authorize the withholding of information
by the Secretary or any officer or employee under his control, from
the duly authorized committees of the Congress.

(d) Standards, regulations, and amendments to standards and
regulations under this section shall be made in accordance with
section 553 of title 5, United States Code, except that interested
persons shall be given an opportunity for the oral presentation of
data, views, or arguments in addition to an opportunity to make
written submissions. A transcript shall be kept of any oral presen-
tation.

(e)(1) Any person who will be adversely affected by any such
standard or regulation or amendment thereto when it is effective
may at any time prior to the sixtieth day after such standard or
regulation or amendment thereto is issued file a petition with the
United States court of appeals for the circuit wherein such person
resides or has his principal place of business, for a judicial review
thereof. A copy of the petition shall be forthwith transmitted by the
clerk of the court to the Secretary or other officer designated by
him for that purpose. The Secretary thereupon shall file in the
court the record of the proceedings on which the Secretary based
the standard or regulation, as provided in section 2112 of title 28
of the United States Code.

(2) If the petitioner applies to the court for leave to adduce ad-
ditional evidence, and shows to the satisfaction of the court that
such additional evidence is material and that there were reason-
able grounds for the failure to adduce such evidence in the pro-
ceeding before the Secretary, the court may order such additional
evidence (and evidence in rebuttal thereof) to be taken before the
Secretary, and to be adduced upon the hearing, in such manner
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and upon such terms and conditions as to the court may seem
proper. The Secretary may modify his findings or make new find-
ings, by reason of the additional evidence so taken, and he shall
file such modified or new findings, and his recommendations, if
any, for the modification or setting aside of his original standard
or regulation or amendment thereto, with the return of such addi-
tional evidence.

(3) Upon the filing of the petition referred to in paragraph (1)
of this subsection, the court shall have jurisdiction to review the
standard or regulation in accordance with chapter 7 of title 5 of the
United States Code and to grant appropriate relief as provided in
such chapter. The standard or regulation shall not be affirmed un-
less the findings required by the first sentence of subsection (b) are
supported by substantial evidence on the record taken as a whole.
For purposes of this paragraph, the term ‘‘record’’ means the stand-
ard or regulation, any notice published with respect to the promul-
gation of such standard or regulation, the transcript required by
subsection (d) of any oral presentation, any written submission of
interested parties, and any other information which the Commis-
sion considers relevant to such standard or regulation.

(4) The judgment of the court affirming or setting aside, in
whole or in part, any such standard or regulation of the Secretary
shall be final, subject to review by the Supreme Court of the
United States upon certiorari or certification as provided in section
1254 of title 28 of the United States Code.

(5) Any action instituted under this subsection shall survive,
notwithstanding any change in the person occupying the office of
Secretary or any vacancy in such office.

(6) The remedies provided for in this subsection shall be in ad-
dition to and not in substitution for any other remedies provided
by law.

(f) A certified copy of the transcript of the record and pro-
ceedings under subsection (e) shall be furnished by the Secretary
to any interested party at his request, and payment of the costs
thereof, and shall be admissible in any criminal, exclusion of im-
ports, or other proceeding arising under or in respect of this Act,
irrespective of whether proceedings with respect to the standard or
regulation or amendment thereto have previously been initiated or
become final under subsection (e).

(g) A proceeding for the promulgation of a regulation under
this section for a fabric, related material, or product shall be com-
menced by the publication in the Federal Register of an advance
notice of proposed rulemaking which shall—

(1) identify the fabric, related material, or product and the
nature of the risk of injury associated with the fabric, related
material, or product;

(2) include a summary of each of the regulatory alter-
natives under consideration by the Commission (including vol-
untary standards);

(3) include information with respect to any existing stand-
ard known to the Commission which may be relevant to the
proceedings, together with a summary of the reasons why the
Commission believes preliminarily that such standard does not
eliminate or adequately reduce the risk of injury identified in
paragraph (1);
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1 Punctuation so in law. The period at the end of subsection (g)(5) probably should be ‘‘; and’’.

(4) invite interested persons to submit to the Commission,
within such period as the Commission shall specify in the no-
tice (which period shall not be less than 30 days or more than
60 days after the date of publication of the notice), comments
with respect to the risk of injury identified by the Commission,
the regulatory alternatives being considered, and other pos-
sible alternatives for addressing the risk;

(5) invite any person (other than the Commission) to sub-
mit to the Commission, within such period as the Commission
shall specify in the notice (which period shall not be less than
30 days after the date of publication of the notice), an existing
standard or a portion of a standard as a proposed regulation. 1

(6) invite any person (other than the Commission) to sub-
mit to the Commission, within such period as the Commission
shall specify in the notice (which period shall not be less than
30 days after the date of publication of the notice), a statement
of intention to modify or develop a voluntary standard to ad-
dress the risk of injury identified in paragraph (1) together
with a description of a plan to modify or develop the standard.

The Commission shall transmit such notice within 10 calendar
days to the Committee on Commerce, Science, and Transportation
of the Senate and the Committee on Energy and Commerce of the
House of Representatives.

(h)(1) If the Commission determines that any standard sub-
mitted to it in response to an invitation in a notice published under
subsection (g)(5) if promulgated (in whole, in part, or in combina-
tion with any other standard submitted to the Commission or any
part of such a standard) as a regulation, would eliminate or ade-
quately reduce the risk of injury identified in the notice provided
under subsection (g)(1), the Commission may publish such stand-
ard, in whole, in part, or in such combination and with nonmaterial
modifications, as a proposed regulation under this section.

(2) If the Commission determines that—
(A) compliance with any standard submitted to it in re-

sponse to an invitation in a notice published under subsection
(g)(6) is likely to result in the elimination or adequate reduc-
tion of the risk of injury identified in the notice, and

(B) it is likely that there will be substantial compliance
with such standard,

the Commission shall terminate any proceeding to promulgate a
regulation respecting such risk of injury and shall publish in the
Federal Register a notice which includes the determination of the
Commission and which notifies the public that the Commission will
rely on the voluntary standard to eliminate or reduce the risk of
injury, except that the Commission shall terminate any such pro-
ceeding and rely on a voluntary standard only if such voluntary
standard is in existence. For purposes of this section, a voluntary
standard shall be considered to be in existence when it is finally
approved by the organization or other person which developed such
standard, irrespective of the effective date of the standard. Before
relying upon any voluntary consumer product safety standard, the
Commission shall afford interested persons (including manufactur-
ers, consumers, and consumer organizations) a reasonable oppor-
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tunity to submit written comments regarding such standard. The
Commission shall consider such comments in making any deter-
mination regarding reliance on the involved voluntary standard
under this subsection.

(3) The Commission shall devise procedures to monitor compli-
ance with any voluntary standards—

(A) upon which the Commission has relied under para-
graph (2) of this subsection;

(B) which were developed with the participation of the
Commission; or

(C) whose development the Commission has monitored.
(i) No regulation may be proposed by the Commission under

this section unless, not less than 60 days after publication of the
notice required in subsection (g), the Commission publishes in the
Federal Register the text of the proposed rule, including any alter-
natives, which the Commission proposes to promulgate, together
with a preliminary regulatory analysis containing—

(1) a preliminary description of the potential benefits and
potential costs of the proposed regulation, including any bene-
fits or costs that cannot be quantified in monetary terms, and
an identification of those likely to receive the benefits and bear
the costs;

(2) a discussion of the reasons any standard or portion of
a standard submitted to the Commission under subsection
(g)(5) was not published by the Commission as the proposed
regulation or part of the proposed regulation;

(3) a discussion of the reasons for the Commission’s pre-
liminary determination that efforts proposed under subsection
(g)(6) and assisted by the Commission as required by section
5(a)(3) of the Consumer Product Safety Act would not, within
a reasonable period of time, be likely to result in the develop-
ment of a voluntary standard that would eliminate or ade-
quately reduce the risk of injury identified in the notice pro-
vided under subsection (g)(1); and

(4) a description of any reasonable alternatives to the pro-
posed regulation, together with a summary description of their
potential costs and benefits, and a brief explanation of why
such alternatives should not be published as a proposed regu-
lation.

The Commission shall transmit such notice within 10 calendar
days to the Committee on Commerce, Science, and Transportation
of the Senate and the Committee on Energy and Commerce of the
House of Representatives.

(j)(1) The Commission shall not promulgate a regulation under
this section unless it has prepared a final regulatory analysis of the
regulation containing the following information:

(A) A description of the potential benefits and potential
costs of the regulation, including costs and benefits that cannot
be quantified in monetary terms, and the identification of those
likely to receive the benefits and bear the costs.

(B) A description of any alternatives to the final regulation
which were considered by the Commission, together with a
summary description of their potential benefits and costs and
brief explanation of the reasons why these alternatives were
not chosen.
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(C) A summary of any significant issues raised by the com-
ments submitted during the public comment period in response
to the preliminary regulatory analysis, and a summary of the
assessment by the Commission of such issues.

The Commission shall publish its final regulatory analysis with the
regulation.

(2) The Commission shall not promulgate a regulation under
this section unless it finds (and includes such finding in the regula-
tion)—

(A) in the case of a regulation which relates to a risk of
injury with respect to which persons who would be subject to
such regulation have adopted and implemented a voluntary
standard, that—

(i) compliance with such voluntary standard is not
likely to result in the elimination or adequate reduction of
such risk of injury; or

(ii) it is unlikely that there will be substantial compli-
ance with such voluntary standard;
(B) that the benefits expected from the regulation bear a

reasonable relationship to its costs; and
(C) that the regulation imposes the least burdensome re-

quirement which prevents or adequately reduces the risk of in-
jury for which the regulation is being promulgated.
(3)(A) Any regulatory analysis prepared under subsection (i) or

paragraph (1) shall not be subject to independent judicial review,
except that when an action for judicial review of a regulation is in-
stituted, the contents of any such regulatory analysis shall con-
stitute part of the whole rulemaking record of agency action in con-
nection with such review.

(B) The provisions of subparagraph (A) shall not be construed
to alter the substantive or procedural standards otherwise applica-
ble to judicial review of any action by the Commission.

(k) The Commission shall grant, in whole or in part, or deny
any petition under section 553(e) of title 5, United States Code, re-
questing the Commission to initiate a rulemaking, within a reason-
able time after the date on which such petition is filed. The Com-
mission shall state the reasons for granting or denying such peti-
tion. The Commission may not deny any such petition on the basis
of a voluntary standard unless the voluntary standard is in exist-
ence at the time of the denial of the petition, the Commission has
determined that the voluntary standard is likely to result in the
elimination or adequate reduction of the risk of injury identified in
the petition, and it is likely that there will be substantial compli-
ance with the standard.

ADMINISTRATION AND ENFORCEMENT

SEC. 5. ø15 U.S.C. 1194¿ (a) Except as otherwise specifically
provided herein, sections 3, 5, 6, and 8(b) of this Act shall be en-
forced by the Commission under rules, regulations and procedures
provided for in the Federal Trade Commission Act. In the case of
an attorney general of a State alleging a violation of a standard or
regulation under section 4 that affects or may affect such State or
its residents, such attorney general may bring a civil action for an
injunction to enforce the requirement of such standard or regula-
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tion. The procedural requirements of section 24 of the Consumer
Product Safety Act shall apply to any such action.

(b) The Commission is authorized and directed to prevent any
person from violating the provisions of section 3 of this Act in the
same manner, by the same means and with the same jurisdiction,
powers and duties as though all applicable terms and provisions of
the Federal Trade Commission Act were incorporated into and
made a part of this Act; and any such person violating any provi-
sion of section 3 of this Act shall be subject to the penalties and
entitled to the privileges and immunities provided in said Federal
Trade Commission Act as though the applicable terms and provi-
sions of the said Federal Trade Commission Act were incorporated
into and made a part of this Act.

(c) The Commission is authorized and directed to prescribe
such rules and regulations, including provisions for maintenance of
records relating to fabrics, related materials, and products, as may
be necessary and proper for administration and enforcement of this
Act. The violation of such rules and regulations shall be unlawful
and shall be an unfair method of competition and an unfair and de-
ceptive act or practice, in commerce, under the Federal Trade Com-
mission Act.

(d) The Commission is authorized to—
(1) cause inspections, analyses, tests, and examinations to

be made of any product, fabric or related material which it has
reason to believe falls within the prohibitions of this Act; and

(2) cooperate on matters related to the purposes of this Act
with any department or agency of the Government; with any
State or territory or with the District of Columbia or the Com-
monwealth of Puerto Rico; or with any department, agency, or
political subdivision thereof; or with any person.
(e)(1) Any person who knowingly violates a regulation or stand-

ard under section 4 shall be subject to a civil penalty not to exceed
$5,000 for each such violation, except that the maximum civil pen-
alty shall not exceed $1,250,000 for any related series of violations.

(2) In determining the amount of any penalty to be sought
upon commencing an action seeking to assess a penalty for a viola-
tion of a regulation or standard under section 4, the Commission
shall consider the nature and number of the violations, the severity
of the risk of injury, the occurrence or absence of injury, and the
appropriateness of such penalty in relation to the size of the busi-
ness of the person charged.

(3) Any civil penalty under this subsection may be com-
promised by the Commission. In determining the amount of such
penalty or whether it should be remitted or mitigated, and in what
amount, the Commission shall consider the nature and number of
the violations, the appropriateness of such penalty to the size of the
business of the persons charged, the severity of the risk of injury,
and the occurrence or absence of injury. The amount of such pen-
alty when finally determined, or the amount agreed on com-
promise, may be deducted from any sums owing by the United
States to the person charged.

(4) As used in paragraph (1), the term ‘‘knowingly’’ means (A)
having actual knowledge, or (B) the presumed having of knowledge
deemed to be possessed by a reasonable person who acts in the cir-
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cumstances, including knowledge obtainable upon the exercise of
due care to ascertain the truth of representations.

(5)(A) The maximum penalty amounts authorized in paragraph
(1) shall be adjusted for inflation as provided in this paragraph.

(B) Not later than December 1, 1994, and December 1 of each
fifth calendar year thereafter, the Commission shall prescribe and
publish in the Federal Register a schedule of maximum authorized
penalties that shall apply for violations that occur after January 1
of the year immediately following such publication.

(C) The schedule of maximum authorized penalties shall be
prescribed by increasing each of the amounts referred to in para-
graph (1) by the cost-of-living adjustment for the preceding five
years. Any increase determined under the preceding sentence shall
be rounded to—

(i) in the case of penalties greater than $1,000 but less
than or equal to $10,000, the nearest multiple of $1,000;

(ii) in the case of penalties greater than $10,000 but less
than or equal to $100,000, the nearest multiple of $5,000;

(iii) in the case of penalties greater than $100,000 but less
than or equal to $200,000, the nearest multiple of $10,000; and

(iv) in the case of penalties greater than $200,000, the
nearest multiple of $25,000.
(D) For purposes of this subsection:

(i) The term ‘‘Consumer Price Index’’ means the Consumer
Price Index for all-urban consumers published by the Depart-
ment of Labor.

(ii) The term ‘‘cost-of-living adjustment for the preceding
five years’’ means the percentage by which—

(I) the Consumer Price Index for the month of June of
the calendar year preceding the adjustment; exceeds

(II) the Consumer Price Index for the month of June
preceding the date on which the maximum authorized pen-
alty was last adjusted.

INJUNCTION AND CONDEMNATION PROCEEDINGS

SEC. 6. ø15 U.S.C. 1195¿ (a) Whenever the Commission has
reason to believe that any person is violating or is about to violate
section 3, or a rule or regulation prescribed under section 5(c), of
this Act, and that it would be in the public interest to enjoin such
violation until complaint under the Federal Trade Commission Act
is issued and dismissed by the Commission or until order to cease
and desist made thereon by the Commission has become final with-
in the meaning of the Federal Trade Commission Act or is set aside
by the court on review, the Commission may bring suit in the dis-
trict court of the United States, for the district in which such per-
son resides or transacts business, or, if such person resides or
transacts business in Guam or the Virgin Islands, then in the Dis-
trict Court of Guam or in the District Court of the Virgin Islands
(as the case may be), to enjoin such violation and upon proper
showing a temporary injunction or restraining order shall be grant-
ed without bond.

(b) Whenever the Commission has reason to believe that any
product has been manufactured or introduced into commerce or any
fabric or related material has been introduced in commerce in vio-
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lation of section 3 of this Act, it may institute proceedings by proc-
ess of libel for the seizure and confiscation of such product, fabric,
or related material in any district court of the United States within
the jurisdiction of which such product, fabric, or related material
is found. Proceedings in cases instituted under the authority of this
section shall conform as nearly as may be to proceedings in rem in
admiralty, except that on demand of either party and in the discre-
tion of the court, any issue of fact shall be tried by jury. Whenever
such proceedings involving identical products, fabrics, or related
materials are pending in two or more jurisdictions, they may be
consolidated for trial by order of any such court upon application
seasonably made by any party in interest upon notice to all other
parties in interest. Any court granting an order of consolidation
shall cause prompt notification thereof to be given to other courts
having jurisdiction in the cases covered thereby and the clerks of
such other courts shall transmit all pertinent records and papers
to the court designated for the trial of such consolidated pro-
ceedings.

(c) In any such action the court, upon application seasonably
made before trial, shall by order allow any party in interest, his at-
torney or agent, to obtain a representative sample of the product,
fabric, or related material seized.

(d) If such products, fabrics, or related materials are con-
demned by the court they shall be disposed of by destruction, by
delivery to the owner or claimant thereof upon payment of court
costs and fees and storage and other proper expenses and upon
execution of good and sufficient bond to the effect that such prod-
ucts, fabrics, or related materials will not be disposed of until prop-
erly and adequately treated or processed so as to render them law-
ful for introduction into commerce, or by sale upon execution of
good and sufficient bond to the effect that such products, fabrics,
or related materials will not be disposed of until properly and ade-
quately treated or processed so as to render them lawful for intro-
duction into commerce. If such products, fabrics, or related mate-
rials are disposed of by sale the proceeds, less costs and charges,
shall be paid into the Treasury of the United States.

PENALTIES

SEC. 7. ø15 U.S.C. 1196¿ Any person who willfully violates sec-
tion 3 or 8(b) of this Act, or who fails to comply with section 15(c)
of this Act, shall be guilty of a misdemeanor, and upon conviction
thereof shall be fined not more than $5,000 or be imprisoned not
more than one year or both in the discretion of the court: Provided,
That nothing herein shall limit other provisions of this Act.

GUARANTY

SEC. 8. ø15 U.S.C. 1197¿ (a) No person shall be subject to pros-
ecution under section 7 of this Act for a violation of section 3 of this
Act if such person (1) establishes a guaranty received in good faith
signed by and containing the name and address of the person by
whom the product, fabric, or related material guaranteed was man-
ufactured or from whom it was received, to the effect that reason-
able and representative tests made in accordance with standards
issued or amended under the provisions of section 4 of this Act
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show that the fabric or related material covered by the guaranty,
or used in the product covered by the guaranty, conforms with ap-
plicable flammability standards issued or amended under the pro-
visions of section 4 of this Act, and (2) has not, by further proc-
essing, affected the flammability of the fabric, related material, or
product covered by the guaranty which he received. Such guaranty
shall be either (1) a separate guaranty specifically designating the
product, fabric, or other related material guaranteed, in which case
it may be on the invoice or other paper relating to such product,
fabric, or related material; (2) a continuing guaranty given by seller
to buyer applicable to any product, fabric, or related material sold
or to be sold to buyer by seller in a form as the Commission by
rules and regulations may prescribe; or (3) a continuing guaranty
filed with the Commission applicable to any product, fabric, or re-
lated material handled by a guarantor, in such form as the Com-
mission by rules or regulations may prescribe.

(b) It shall be unlawful for any person to furnish, with respect
to any product, fabric, or related material, a false guaranty (except
a person relying upon a guaranty to the same effect received in
good faith signed by and containing the name and address of the
person by whom the product, fabric, or related material guaranteed
was manufactured or from whom it was received) with reason to
believe the product, fabric, or related material falsely guaranteed
may be introduced, sold, or transported in commerce, and any per-
son who violates the provisions of this subsection is guilty of an un-
fair method of competition, and an unfair or deceptive act or prac-
tice, in commerce within the meaning of the Federal Trade Com-
mission Act.

SHIPMENTS FROM FOREIGN COUNTRIES

SEC. 9. ø15 U.S.C. 1198¿ An imported product, fabric, or re-
lated material to which flammability standards under this Act are
applicable shall not be delivered from customs custody except as
provided in section 499 of the Tariff Act of 1930, as amended. In
the event an imported product, fabric, or related material is deliv-
ered from customs custody under bond, as provided in section 499
of the Tariff Act of 1930, as amended, and fails to conform with an
applicable flammability standard in effect on the date of entry of
such merchandise, the Secretary of the Treasury shall demand re-
delivery and in the absence thereof shall assert a claim for liq-
uidated damages for breach of a condition of the bond arising out
of such failure to conform or redeliver in accordance with regula-
tions prescribed by the Secretary of the Treasury or his delegate.
When asserting a claim for liquidated damages against an importer
for failure to redeliver such nonconforming goods, the liquidated
damages shall be not less than 10 per centum of the value of the
nonconforming merchandise if, within five years prior thereto, the
importer has previously been assessed liquidated damages for fail-
ure to redeliver nonconforming goods in response to a demand from
the Secretary of the Treasury as set forth above.

INTERPRETATION AND SEPARABILITY

SEC. 10. ø15 U.S.C. 1199¿ The provisions of this Act shall be
held to be in addition to, and not in substitution for or limitation
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of, the provisions of any other law. If any provision of this Act or
the application thereof to any person or circumstances is held in-
valid the remainder of the Act and the application of such provi-
sions to any other person or circumstances shall not be affected
thereby.

EXCLUSIONS

SEC. 11. ø15 U.S.C. 1200¿ The provisions of this Act shall not
apply (a) to any common carrier, contract carrier, or freight for-
warder in transporting a product, fabric, or related material
shipped or delivered for shipment into commerce in the ordinary
course of its business; (b) to any converter, processor, or finisher in
performing a contract or commission service for the account of a
person subject to the provisions of this Act: Provided, That said
converter, processor, or finisher does not cause any product, fabric,
or related material to become subject to this Act contrary to the
terms of the contract or commission service; or (c) to any product,
fabric, or related material shipped or delivered for shipment into
commerce for the purpose of finishing or processing such product,
fabric, or related material so that it conforms with applicable flam-
mability standards issued or amended under the provisions of sec-
tion 4 of this Act.

EFFECTIVE DATE

SEC. 12. ø15 U.S.C. 1191 note¿ This Act shall take effect one
year after the date of its passage.

AUTHORIZATION OF APPROPRIATIONS

SEC. 13. ø15 U.S.C. 1191 note¿ There are hereby authorized to
be appropriated $1,500,000 for the fiscal year ending June 30,
1968, $2,500,000 each for the fiscal year ending June 30, 1969, and
the fiscal year ending June 30, 1970, and $4,000,000 for the fiscal
year ending June 30, 1973, to carry out the provisions of this Act.

INVESTIGATIONS

SEC. 14. ø15 U.S.C. 1201¿ (a) The Secretary of Health, Edu-
cation, and Welfare in cooperation with the Secretary of Commerce
shall conduct a continuing study and investigation of the deaths,
injuries, and economic losses resulting from accidental burning of
products, fabrics, or related materials.

(b) In cooperation with appropriate public and private agen-
cies, the Secretary of Commerce is authorized to—

(1) conduct research into the flammability of products, fab-
rics, and materials;

(2) conduct feasibility studies on reduction of flammability
of products, fabrics, and materials;

(3) develop flammability test methods and testing devices;
and

(4) offer appropriate training in the use of flammability
test methods and testing devices.
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EXPORTS

SEC. 15. ø15 U.S.C. 1202¿ (a) This Act shall not apply to any
fabric, related material, or product which is to be exported from the
United States, if such fabric, related material, or product, and any
container in which it is enclosed, bears a stamp or label stating
that such fabric, related material, or product is intended for export
and such fabric, related material, or product is in fact exported
from the United States; unless the Consumer Product Safety Com-
mission (hereinafter in this section referred to as the ‘‘Commis-
sion’’) determines that exportation of such fabric, related material,
or product presents an unreasonable risk of injury to persons resid-
ing within the United States; except that this Act shall apply to
any fabric, related material, or product manufactured for sale, of-
fered for sale, or intended for shipment to any installation of the
United States located outside of the United States.

(b) This Act shall not apply to any fabric, related material, or
product which is imported into the United States for dyeing, fin-
ishing, other processing, or storage in bond, and export from the
United States, if such fabric, related material, or product, any con-
tainer in which it is enclosed, bears a stamp or label stating that
such fabric, related material, or product is intended for export, and
such fabric, related material, or product is in fact exported from the
United States, unless the Commission determines that exportation
of such fabric, related material, or product presents an unreason-
able risk of injury to persons residing within the United States; ex-
cept that this Act shall apply to any such imported fabric, related
material, or product manufactured for sale, offered for sale, or in-
tended for shipment to any installation of the United States located
outside of the United States.

(c) Not less than thirty days before any person exports to a for-
eign country any fabric, related material, or product that fails to
conform to an applicable flammability standard or regulation in ef-
fect under this Act, such person shall file a statement with the
Commission notifying the Commission of such exportation, and the
Commission, upon receipt of such statement, shall promptly notify
the government of such country of such exportation and the basis
for such flammability standard or regulation. Any statement filed
with the Commission under the preceding sentence shall specify
the anticipated date of shipment of such fabric, related material, or
product, the country and port of destination of such fabric, related
material, or product, and the quantity of such fabric, related mate-
rial, or product that will be exported, and shall contain such other
information as the Commission may by regulation require. Upon
petition filed with the Commission by any person required to file
a statement under this subsection respecting an exportation, the
Commission may, for good cause shown, exempt such person from
the requirement of this subsection that such a statement be filed
in no less than thirty days before the date of the exportation, ex-
cept that in no case shall the Commission permit such a statement
to be filed later than the tenth day before such date.

PREEMPTION

SEC. 16. ø15 U.S.C. 1203¿ (a) Except as provided in sub-
sections (b) and (c), whenever a flammability standard or other reg-
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ulation for a fabric, related material, or product is in effect under
this Act, no State or political subdivision of a State may establish
or continue in effect a flammability standard or other regulation for
such fabric, related material, or product if the standard or other
regulation is designed to protect against the same risk of occur-
rence of fire with respect to which the standard or other regulation
under this Act is in effect unless the State or political subdivision
standard or other regulation is identical to the Federal standard or
other regulation.

(b) The Federal Government and the government of any State
or political subdivision of a State may establish and continue in ef-
fect a flammability standard or other regulation applicable to a fab-
ric, related material, or product for its own use which standard or
other regulation is designed to protect against a risk of occurrence
of fire with respect to which a flammability standard or other regu-
lation is in effect under this Act and which is not identical to such
standard or other regulation if the Federal, State, or political sub-
division standard or other regulation provides a higher degree of
protection from such risk of occurrence of fire than the standard or
other regulation in effect under this Act.

(c)(1) Upon application of a State or political subdivision of a
State, the Commission may, by regulation promulgated in accord-
ance with paragraph (2), exempt from subsection (a), under such
conditions as may be prescribed in such regulation, any flamma-
bility standard or other regulation of such State or political sub-
division applicable to a fabric, related material, or product subject
to a standard or other regulation in effect under this Act, if—

(A) compliance with the State or political subdivision re-
quirement would not cause the fabric, related material, or
product to be in violation of the standard or other regulation
in effect under this Act, and

(B) the State or political subdivision standard or other reg-
ulation (i) provides a significantly higher degree of protection
from the risk of occurrence of fire with respect to which the
Federal standard or other regulation is in effect, and (ii) does
not unduly burden interstate commerce.

In determining the burden, if any, of a State or political subdivi-
sion flammability standard or other regulation on interstate com-
merce the Commission shall consider and make appropriate (as de-
termined by the Commission in its discretion) findings on the tech-
nological and economic feasibility of complying with such flamma-
bility standard or other regulation, the cost of complying with such
flammability standard or other regulation, the geographic distribu-
tion of the fabric, related material, or product to which the flamma-
bility standard or other regulation would apply, the probability of
other States or political subdivisions applying for an exemption
under this subsection for a similar flammability standard or other
regulation, and the need for a national, uniform flammability
standard or other regulation under this Act for such fabric, related
material, or product.

(2) A regulation under paragraph (1) granting an exemption for
a flammability standard or other regulation of a State or political
subdivision of a State may be promulgated by the Commission only
after it has provided, in accordance with section 553(b) of title 5,
United States Code, notice with respect to the promulgation of the
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regulation and has provided opportunity for the oral presentation
of views respecting its promulgation.

(d) For purposes of this section—
(1) a reference to a flammability standard or other regula-

tion for a fabric, related material, or product in effect under
this Act includes a standard of flammability continued in effect
by section 11 of the Act of December 14, 1967 (Public Law 90–
189); and

(2) the term ‘‘Commission’’ means the Consumer Product
Safety Commission.

CONGRESSIONAL VETO OF FLAMMABILITY REGULATIONS

SEC. 17. ø15 U.S.C. 1204¿ (a) The Consumer Product Safety
Commission shall transmit to the Secretary of the Senate and the
Clerk of the House of Representatives a copy of any flammability
regulation promulgated by the Commission under section 4.

(b) Any regulation specified in subsection (a) shall not take ef-
fect if—

(1) within the ninety calendar days of continuous session
of the Congress which occur after the date of the promulgation
of such regulation, both Houses of the Congress adopt a con-
current resolution, the matter after the resolving clause of
which is as follows (with the blank spaces appropriately filled):
‘‘That the Congress disapproves the flammability regulation
which was promulgated under the Flammable Fabrics Act by
the Consumer Product Safety Commission with respect to

and which was transmitted to the Congress on
and disapproves the regulation for the following rea-

sons: .’’; or
(2) within the sixty calendar days of continuous session of

the Congress which occur after the date of the promulgation of
such regulation, one House of the Congress adopts such con-
current resolution and transmits such resolution to the other
House and such resolution is not disapproved by such other
House within the thirty calendar days of continuous session of
the Congress which occur after the date of such transmittal.
(c) Congressional inaction on, or rejection of, a concurrent reso-

lution of disapproval under this section shall not be construed as
an expression of approval of the regulation involved, and shall not
be construed to create any presumption of validity with respect to
such regulation.

(d) For purposes of this section—
(1) continuity of session is broken only by an adjournment

of the Congress sine die; and
(2) the days on which either House is not in session be-

cause of an adjournment of more than three days to a day cer-
tain are excluded in the computation of the periods of contin-
uous session of the Congress specified in subsection (b).
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ACT OF AUGUST 2, 1956
(POPULAR NAME: REFRIGERATOR SAFETY ACT)

NOTE.—Section 30(c) of the Consumer Product Safety Act (15
U.S.C. 2079(c)) (p. 176) transferred the functions of the Secretary
of Commerce and the Federal Trade Commission under the Act of
August 2, 1956 (commonly known as the Refrigerator Safety Act)
(15 U.S.C. 1211 et seq.) to the Consumer Product Safety Commis-
sion.
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1 Section 30(c) of the Consumer Product Safety Act (15 U.S.C. 2079(c)) (p. 176) transferred the
functions of the Secretary of Commerce and the Federal Trade Commission under this Act to
the Consumer Product Safety Commission.

ACT OF AUGUST 2, 1956
(POPULAR NAME: REFRIGERATOR SAFETY ACT)

[Chapter 890, 70 Stat. 953, August 2, 1956]

[As amended through Public Law 92–573, October 27, 1972]

AN ACT To require certain safety devices on household refrigerators shipped in
interstate commerce.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, ø15 U.S.C. 1211¿
That it shall be unlawful for any person to introduce or deliver for
introduction into interstate commerce any household refrigerator
manufactured on or after the date this section takes effect unless
it is equipped with a device, enabling the door thereof to be opened
from the inside, which conforms with standards prescribed pursu-
ant to section 3.

SEC. 2. ø15 U.S.C. 1212¿ Any person who violates the first sec-
tion of this Act shall be guilty of a misdemeanor and shall, upon
conviction thereof, be subject to imprisonment for not more than
one year, or a fine of not more than $1,000, or both.

SEC. 3. ø15 U.S.C. 1213¿ The Secretary of Commerce 1 shall
prescribe and publish in the Federal Register commercial stand-
ards for devices which, when used in or on household refrigerators,
will enable the doors thereof to be opened easily from the inside;
and the standards first established under this section shall be so
prescribed and published not later than one year after the date of
the enactment of this Act.

SEC. 4. ø15 U.S.C. 1214¿ As used in this Act, the term ‘‘inter-
state commerce’’ includes commerce between one State, Territory,
possession, the District of Columbia, or the Commonwealth of Puer-
to Rico and another State, Territory, possession, the District of Co-
lumbia, or the Commonwealth of Puerto Rico.



78Sec. 5 ACT OF AUGUST 2, 1956 (REFRIGERATOR SAFETY ACT)

SEC. 5. ø15 U.S.C. 1211 note¿ This Act shall take effect on the
date of its enactment, except that the first section of this Act shall
take effect one year and 90 days after the date of publication of
commercial standards first established under section 3 of this Act.
In the event of a change in said commercial standards first estab-
lished, a like period shall be allowed for compliance with said
change in commercial standards.
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AUTOMOBILE INFORMATION DISCLOSURE ACT
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AUTOMOBILE INFORMATION DISCLOSURE ACT

[Public Law 85–506, 72 Stat. 325, July 7, 1958]

[As amended through Public Law 92–359, July 28, 1972]

AN ACT To require the full and fair disclosure of certain information in connection
with the distribution of new automobiles in commerce, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, ø15. U.S.C 1231
note¿ That this Act may be cited as the ‘‘Automobile Information
Disclosure Act’’.

DEFINITIONS

SEC. 2. ø15. U.S.C 1231¿ For purposes of this Act—
(a) The term ‘‘manufacturer’’ shall mean any person engaged

in the manufacturing or assembling of new automobiles, including
any person importing new automobiles for resale and any person
who acts for and is under the control of such manufacturer, assem-
bler, or importer in connection with the distribution of new auto-
mobiles.

(b)The term ‘‘person’’ means an individual, partnership, cor-
poration, business trust, or any organized group of persons.

(c) The term ‘‘automobile’’ includes any passenger car or sta-
tion wagon.

(d) The term ‘‘new automobile’’ means an automobile the equi-
table or legal title to which has never been transferred by a manu-
facturer, distributor, or dealer to an ultimate purchaser.

(e) The term ‘‘dealer’’ shall mean any person resident or located
in the United States or any Territory thereof or in the District of
Columbia engaged in the sale or the distribution of new auto-
mobiles to the ultimate purchaser.

(f) The term ‘‘final assembly point’’ means—
(1) in the case of a new automobile manufactured or as-

sembled in the United States, or in any Territory of the United
States, the plant, factory, or other place at which a new auto-
mobile is produced or assembled by a manufacturer and from
which such automobile is delivered to a dealer in such a condi-
tion that all component parts necessary to the mechanical op-
eration of such automobile are included with such automobile,
whether or not such component parts are permanently in-
stalled in or on such automobile; and

(2) in the case of a new automobile imported into the
United States, the port of importation.
(g) The term ‘‘ultimate purchaser’’ means, with respect to any

new automobile, the first person, other than a dealer purchasing in
his capacity as a dealer, who in good faith purchases such new
automobile for purposes other than resale.
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(h) The term ‘‘commerce’’ shall mean commerce among the sev-
eral States of the United States or with foreign nations, or in any
Territory of the United States or in the District of Columbia, or
among the Territories or between any Territory and any State or
foreign nation, or between the District of Columbia and any State
or Territory or foreign nation. New automobiles delivered to, or for
further delivery to, ultimate purchasers within the United States,
the District of Columbia, the Commonwealth of Puerto Rico, Guam,
Virgin Islands, American Samoa, the Trust Territories of the Pa-
cific, the Canal Zone, Wake Island, Midway Island, Kingman Reef,
Johnson Island, or within any other place under the jurisdiction of
the United States shall be deemed to have been ‘‘distributed in
commerce’’.

LABEL AND ENTRIES REQUIRED

SEC. 3. ø15. U.S.C 1232¿ Every manufacturer of new auto-
mobiles distributed in commerce shall, prior to the delivery of any
new automobile to any dealer, or at or prior to the introduction
date of new models delivered to a dealer prior to such introduction
date, securely affix to the windshield, or side window of such auto-
mobile a label on which such manufacturer shall endorse clearly,
distinctly and legibly true and correct entries disclosing the fol-
lowing information concerning such automobile—

(a) the make, model, and serial or identification number or
numbers;

(b) the final assembly point;
(c) the name, and the location of the place of business, of

the dealer to whom it is to be delivered;
(d) the name of the city or town at which it is to be deliv-

ered to such dealer;
(e) the method of transportation used in making delivery

of such automobile, if driven or towed from final assembly
point to place of delivery; and

(f) the following information:
(1) the retail price of such automobile suggested by the

manufacturer;
(2) the retail delivered price suggested by the manu-

facturer for each accessory or item of optional equipment,
physically attached to such automobile at the time of its
delivery to such dealer, which is not included within the
price of such automobile as stated pursuant to paragraph
(1);

(3) the amount charged, if any, to such dealer for the
transportation of such automobile to the location at which
it is delivered to such dealer;

(4) the total of the amounts specified pursuant to
paragraphs (1), (2), and (3).

PENALTIES

SEC. 4. ø15. U.S.C 1233¿ (a) Any manufacturer of automobiles
distributed in commerce who willfully fails to affix to any new
automobile manufactured or imported by him the label required by
section 3 shall be fined not more than $1,000. Such failure with re-
spect to each automobile shall constitute a separate offense.
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(b) Any manufacturer of automobiles distributed in commerce
who willfully fails to endorse clearly, distinctly and legibly any
label as required by section 3, or who makes a false endorsement
of any such label, shall be fined not more than $1,000. Such failure
or false endorsement with respect to each automobile shall con-
stitute a separate offense.

(c) Any person who willfully removes, alters, or renders illegi-
ble any label affixed to a new automobile pursuant to section 3, or
any endorsement thereon, prior to the time that such automobile
is delivered to the actual custody and possession of the ultimate
purchaser of such new automobile, except where the manufacturer
relabels the automobile in the event the same is rerouted, repur-
chased, or reacquired by the manufacturer of such automobile,
shall be fined not more than $1,000, or imprisoned not more than
one year, or both. Such removal, alteration, or rendering illegible
with respect to each automobile shall constitute a separate offense.

EFFECTIVE DATE

SEC. 5. ø15 U.S.C. 1231 note¿ This Act shall take effect on the
first day of October 1958 or on the first day of the introduction of
any new model of automobile in any line of automobile beginning
after the date of enactment of this Act, whichever date shall last
occur.
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FEDERAL HAZARDOUS SUBSTANCES ACT

NOTE.—Section 30(a) of the Consumer Product Safety Act (15
U.S.C. 2079(a)) (p. 176) transferred the functions of the Secretary
of Health, Education, and Welfare under the Federal Hazardous
Substances Act (15 U.S.C. 1261 et seq.) to the Consumer Product
Safety Commission.
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the functions of the Secretary of Health, Education, and Welfare under this Act to the Consumer
Product Safety Commission.

FEDERAL HAZARDOUS SUBSTANCES ACT

[Public Law 86–613, 74 Stat. 372, July 12, 1960]

[As amended through Public Law 103–267, June 16, 1994]

AN ACT To regulate the interstate distribution and sale of packages of hazardous
substances intended or suitable for household use.

SHORT TITLE

SECTION 1. ø15 U.S.C. 1261 note¿ This Act may be cited as the
‘‘Federal Hazardous Substances Act’’.

DEFINITIONS

SEC. 2. ø15 U.S.C. 1261¿ For the purposes of this Act—
(a) The term ‘‘territory’’ means any territory or possession of

the United States, including the District of Columbia and the Com-
monwealth of Puerto Rico but excluding the Canal Zone.

(b) The term ‘‘interstate commerce’’ means (1) commerce be-
tween any State or territory and any place outside thereof, and (2)
commerce within the District of Columbia or within any territory
not organized with a legislative body.

(c) The term ‘‘Department’’ means the Department of Health,
Education, and Welfare.

(d) The term ‘‘Secretary’’ means the Secretary of Health, Edu-
cation, and Welfare. 1

(e) The term ‘‘person’’ includes an individual, partnership, cor-
poration, and association.

(f) The term ‘‘hazardous substance’’ means:
1. (A) Any substance or mixture of substances which (i) is

toxic, (ii) is corrosive, (iii) is an irritant, (iv) is a strong sen-
sitizer, (v) is flammable or combustible, or (vi) generates pres-
sure through decomposition, heat, or other means, if such sub-
stance or mixture of substances may cause substantial per-
sonal injury or substantial illness during or as a proximate re-
sult of any customary or reasonably foreseeable handling or
use, including reasonably foreseeable ingestion by children.

(B) Any substances which the Secretary by regulation
finds, pursuant to the provisions of section 3(a), meet the re-
quirements of subparagraph 1(A) of this paragraph.

(C) Any radioactive substance, if, with respect to such sub-
stance as used in a particular class of article or as packaged,
the Secretary determines by regulation that the substance is
sufficiently hazardous to require labeling in accordance with
this Act in order to protect the public health.
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(D) Any toy or other article intended for use by children
which the Secretary by regulation determines, in accordance
with section 3(e) of this Act, presents an electrical, mechanical,
or thermal hazard.

(E) Any solder which has a lead content in excess of 0.2
percent.

2. The term ‘‘hazardous substance’’ shall not apply to pes-
ticides subject to the Federal Insecticide, Fungicide, and
Rodenticide Act, nor to foods, drugs, and cosmetics subject to
the Federal Food, Drug, and Cosmetic Act, nor to substances
intended for use as fuels when stored in containers and used
in the heating, cooking, or refrigeration system of a house, nor
to tobacco and tobacco products, but such term shall apply to
any article which is not itself a pesticide within the meaning
of the Federal Insecticide, Fungicide, and Rodenticide Act but
which is a hazardous substance within the meaning of sub-
paragraph 1 of this paragraph by reason of bearing or con-
taining such an economic poison.

3. The term ‘‘hazardous substance’’ shall not include any
source material, special nuclear material, or byproduct mate-
rial as defined in the Atomic Energy Act of 1954, as amended,
and regulations issued pursuant thereto by the Atomic Energy
Commission.
(g) The term ‘‘toxic’’ shall apply to any substance (other than

a radioactive substance) which has the capacity to produce personal
injury or illness to man through ingestion, inhalation, or absorption
through any body surface.

(h)(1) The term ‘‘highly toxic’’ means any substance which falls
within any of the following categories: (a) Produces death within
fourteen days in half or more than half of a group of ten or more
laboratory white rats each weighing between two hundred and
three hundred grams, at a single dose of fifty milligrams or less per
kilogram of body weight, when orally administered; or (b) produces
death within fourteen days in half or more than half of a group of
ten or more laboratory white rats each weighing between two hun-
dred and three hundred grams, when inhaled continuously for a pe-
riod of one hour or less at an atmospheric concentration of two
hundred parts per million by volume or less of gas or vapor or two
milligrams per liter by volume or less of mist or dust, provided
such concentration is likely to be encountered by man when the
substance is used in any reasonably foreseeable manner; or (c) pro-
duces death within fourteen days in half or more than half of a
group of ten or more rabbits tested in a dosage of two hundred mil-
ligrams or less per kilogram of body weight, when administered by
continuous contact with the bare skin for twenty-four hours or less.

(2) If the Secretary finds that available data on human experi-
ence with any substance indicate results different from those ob-
tained on animals in the above-named dosages or concentrations,
the human data shall take precedence.

(i) The term ‘‘corrosive’’ means any substance which in contact
with living tissue will cause destruction of tissue by chemical ac-
tion; but shall not refer to action on inanimate surfaces.

(j) The term ‘‘irritant’’ means any substance not corrosive with-
in the meaning of subparagraph (i) which on immediate, prolonged,
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or repeated contact with normal living tissue will induce a local in-
flammatory reaction.

(k) The term ‘‘strong sensitizer’’ means a substance which will
cause on normal living tissue through an allergic or photodynamic
process a hypersensitivity which becomes evident on reapplication
of the same substance and which is designated as such by the Sec-
retary. Before designating any substance as a strong sensitizer, the
Secretary, upon consideration of the frequency of occurrence and
severity of the reaction, shall find that the substance has a signifi-
cant potential for causing hypersensitivity.

(l)(1) The terms ‘‘extremely flammable’’, ‘‘flammable’’, and
‘‘combustible’’ as applied to any substance, liquid, solid, or the con-
tent of a self-publicized container shall be defined by regulations
issued by the Commission.

(2) The test methods found by the Commission to be generally
applicable for defining the flammability or combustibility charac-
teristics of any such substance shall also be specified in such regu-
lations.

(3) In establishing definitions and test methods related to flam-
mability and combustibility, the Commission shall consider the ex-
isting definitions and test methods of other Federal agencies in-
volved in the regulation of flammable and combustible substances
in storage, transportation and use; and to the extent possible, shall
establish compatible definitions and test methods.

(4) Until such time as the Commission issues a regulation
under paragraph (1) defining the term ‘‘combustible’’ as applied to
liquids, such term shall apply to any liquid which has a flash point
above eighty degrees Fahrenheit to and including one hundred and
fifty degrees, as determined by the Tagliabue Open Cup Tester.

(m) The term ‘‘radioactive substance’’ means a substance which
emits ionizing radiation.

(n) The term ‘‘label’’ means a display of written, printed, or
graphic matter upon the immediate container of any substance or,
in the case of an article which is unpackaged or is not packaged
in an immediate container intended or suitable for delivery to the
ultimate consumer, a display of such matter directly upon the arti-
cle involved or upon a tag or other suitable material affixed there-
to; and a requirement made by or under authority of this Act that
any word, statement, or other information appear on the label shall
not be considered to be complied with unless such word, statement,
or other information also appears (1) on the outside container or
wrapper, if any there be, unless it is easily legible through the out-
side container or wrapper and (2) on all accompanying literature
where there are directions for use, written or otherwise.

(o) The term ‘‘immediate container’’ does not include package
liners.

(p) The term ‘‘misbranded hazardous substance’’ means a haz-
ardous substance (including a toy, or other article intended for use
by children, which is a hazardous substance, or which bears or con-
tains a hazardous substance in such manner as to be susceptible
of access by a child to whom such toy or other article is entrusted)
intended, or packaged in a form suitable, for use in the household
or by children, if the packaging or labeling of such substance is in
violation of an applicable regulation issued pursuant to section 3
or 4 of the Poison Prevention Packaging Act of 1970 or if such sub-
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1 Comma omitted in law.

stance, except as otherwise provided by or pursuant to section 3,
fails to bear a label—

(1) which states conspicuously (A) the name and place of
business of the manufacturer, packer, distributor 1 or seller; (B)
the common or usual name or the chemical name (if there be
no common or usual name) of the hazardous substance or of
each component which contributes substantially to its hazard,
unless the Secretary by regulation permits or requires the use
of a recognized generic name; (C) the signal word ‘‘DANGER’’
on substances which are extremely flammable, corrosive, or
highly toxic, (D) the signal word ‘‘WARNING’’ or ‘‘CAUTION’’
on all other hazardous substances; (E) an affirmative state-
ment of the principal hazard or hazards, such as ‘‘Flammable’’,
‘‘Combustible,’’ ‘‘Vapor Harmful’’, ‘‘Causes Burns’’, ‘‘Absorbed
Through Skin’’, or similar wording descriptive of the hazard;
(F) precautionary measures describing the action to be followed
or avoided, except when modified by regulation of the Sec-
retary pursuant to section 3; (G) instruction, when necessary
or appropriate, for first-aid treatment; (H) the word ‘‘poison’’
for any hazardous substance which is defined as ‘‘highly toxic’’
by subsection (h); (I) instructions for handling and storage of
packages which require special care in handling or storage;
and (J) the statement (i) ‘‘Keep out of the reach of children’’ or
its practical equivalent, or, (ii) if the article is intended for use
by children and is not a banned hazardous substance, adequate
directions for the protection of children from the hazard, and

(2) on which any statements required under subparagraph
(1) of this paragraph are located prominently and are in the
English language in conspicuous and legible type in contrast
by typography, layout, or color with other printed matter on
the label.

The term ‘‘misbranded hazardous substance’’ also includes a house-
hold substance as defined in section 2(2)(D) of the Poison Preven-
tion Packaging Act of 1970 if it is a substance described in para-
graph 1 of section 2(f) of this Act and its packaging or labeling is
in violation of an applicable regulation issued pursuant to section
3 or 4 of the Poison Prevention Packaging Act of 1970.

(q)(1) The term ‘‘banned hazardous substance’’ means (A) any
toy, or other article intended for use by children, which is a haz-
ardous substance, or which bears or contains a hazardous sub-
stance in such manner as to be susceptible of access by a child to
whom such toy or other article is entrusted; or (B) any hazardous
substance intended, or packaged in a form suitable, for use in the
household, which the Secretary by regulation classifies as a
‘‘banned hazardous substance’’ on the basis of a finding that, not-
withstanding such cautionary labeling as is or may be required
under this Act for that substance, the degree or nature of the haz-
ard involved in the presence or use of such substance in households
is such that the objective of the protection of the public health and
safety can be adequately served only by keeping such substance,
when so intended or packaged, out of the channels of interstate
commerce: Provided, That the Secretary, by regulation, (i) shall ex-
empt from clause (A) of this paragraph articles, such as chemical
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sets, which by reason of their functional purpose require the inclu-
sion of the hazardous substance involved, or necessarily present an
electrical, mechanical, or thermal hazard and which bear labeling
giving adequate directions and warnings for safe use and are in-
tended for use by children who have attained sufficient maturity,
and may reasonably be expected, to read and heed such directions
and warnings, and (ii) shall exempt from clause (A), and provide
for the labeling of, common fireworks (including toy paper caps,
cone fountains, cylinder fountains, whistles without report, and
sparklers) to the extent that he determines that such articles can
be adequately labeled to protect the purchasers and users thereof.

(2) Proceedings for the issuance, amendment, or repeal of regu-
lations pursuant to clause (B) of subparagraph (1) of this para-
graph shall be governed by the provisions of sections 701 (e), (f),
and (g) of the Federal Food, Drug, and Cosmetic Act: Provided,
That if the Secretary finds that the distribution for household use
of the hazardous substance involved presents an imminent hazard
to the public health, he may by order published in the Federal Reg-
ister give notice of such finding, and thereupon such substance
when intended or offered for household use, or when so packaged
as to be suitable for such use, shall be deemed to be a ‘‘banned haz-
ardous substance’’ pending the completion of proceedings relating
to the issuance of such regulations.

(r) An article may be determined to present an electrical haz-
ard if, in normal use or when subjected to reasonably foreseeable
damage or abuse, its design or manufacture may cause personal in-
jury or illness by electric shock.

(s) An article may be determined to present a mechanical haz-
ard if, in normal use or when subjected to reasonably foreseeable
damage or abuse, its design or manufacture presents an unreason-
able risk of personal injury or illness (1) from fracture, fragmenta-
tion, or disassembly of the article, (2) from propulsion of the article
(or any part or accessory thereof), (3) from points or other protru-
sions, surfaces, edges, openings, or closures, (4) from moving parts,
(5) from lack or insufficiency of controls to reduce or stop motion,
(6) as a result of self-adhering characteristics of the article, (7) be-
cause the article (or any part or accessory thereof) may be aspi-
rated or ingested, (8) because of instability, or (9) because of any
other aspect of the article’s design or manufacture.

(t) An article may be determined to present a thermal hazard
if, in normal use or when subjected to reasonably foreseeable dam-
age or abuse, its design or manufacture presents an unreasonable
risk of personal injury or illness because of heat as from heated
parts, substances, or surfaces.

REGULATIONS DECLARING HAZARDOUS SUBSTANCES AND
ESTABLISHING VARIATIONS AND EXEMPTIONS

SEC. 3. ø15 U.S.C. 1262¿ (a) 1. Whenever in the judgment of
the Secretary such action will promote the objectives of this Act by
avoiding or resolving uncertainty as to its application, the Sec-
retary may by regulation declare to be a hazardous substance, for
the purposes of this Act, any substance or mixture of substances
which he finds meets the requirements of subparagraph (1)(A) of
section 2(f).
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2. Proceedings for the issuance, amendment, or repeal of regu-
lations under this subsection and the admissibility of the record of
such proceedings in other proceedings, shall in all respects be gov-
erned by the provisions of sections 701(e), (f), and (g) of the Federal
Food, Drug, and Cosmetic Act, except that—

(A) the Secretary’s order after public hearing (acting upon
objections filed to an order made prior to hearing) shall be sub-
ject to the requirements of section 409(f)(2) of the Federal
Food, Drug, and Cosmetic Act; and

(B) the scope of judicial review of such order shall be in ac-
cordance with the fourth sentence of paragraph (2), and with
the provisions of paragraph (3), of section 409(g) of the Federal
Food, Drug, and Cosmetic Act.
(b) If the Secretary finds that the requirements of section

2(p)(1) are not adequate for the protection of the public health and
safety in view of the special hazard presented by any particular
hazardous substance, he may by regulation establish such reason-
able variations or additional label requirements as he finds nec-
essary for the protection of the public health and safety; and any
such hazardous substance intended, or packaged in a form suitable,
for use in the household or by children, which fails to bear a label
in accordance with such regulations shall be deemed to be a mis-
branded hazardous substance.

(c) If the Secretary finds that, because of the size of the pack-
age involved or because of the minor hazard presented by the sub-
stance contained therein, or for other good and sufficient reasons,
full compliance with the labeling requirements otherwise applicable
under this Act is impracticable or is not necessary for the adequate
protection of the public health and safety, the Secretary shall pro-
mulgate regulations exempting such substance from these require-
ments to the extent he determines to be consistent with adequate
protection of the public health and safety.

(d) The Secretary may exempt from the requirements estab-
lished by or pursuant to this Act any hazardous substance or con-
tainer of a hazardous substance with respect to which he finds that
adequate requirements satisfying the purposes of this Act have
been established by or pursuant to any other Act of Congress.

(e)(1) A determination by the Secretary that a toy or other arti-
cle intended for use by children presents an electrical, mechanical,
or thermal hazard shall be made by regulation in accordance with
the procedures prescribed by section 553 (other than clause (B) of
the last sentence of subsection (b) of such section) of title 5 of the
United States Code unless the Secretary elects the procedures pre-
scribed by subsection (e) of section 701 of the Federal Food, Drug,
and Cosmetic Act, in which event such subsection and subsections
(f) and (g) of such section 701 shall apply to the making of such
determination. If the Secretary makes such election, he shall pub-
lish that fact with the proposal required to be published under
paragraph (1) of such subsection (e).

(2) If, before or during a proceeding pursuant to paragraph (1)
of this subsection, the Secretary finds that, because of an electrical,
mechanical, or thermal hazard, distribution of the toy or other arti-
cle involved presents an imminent hazard to the public health and
he, by order published in the Federal Register, gives notice of such
finding, such toy or other article shall be deemed to be a banned
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hazardous substance for purposes of this Act until the proceeding
has been completed. If not yet initiated when such order is pub-
lished, such a proceeding shall be initiated as promptly as possible.

(3)(A) In the case of any toy or other article intended for use
by children which is determined by the Secretary, in accordance
with section 553 of title 5 of the United State Code, to present an
electrical, mechanical, or thermal hazard, any person who will be
adversely affected by such a determination may, at any time prior
to the 60th day after the regulation making such determination is
issued by the Secretary, file a petition with the United States
Court of Appeals for the circuit in which such person resides or has
his principal place of business for a judicial review of such deter-
mination. A copy of the petition shall be forthwith transmitted by
the clerk of the court to the Secretary or other officer designated
by him for that purpose. The Secretary shall file in the court the
record of the proceedings on which the Secretary based his deter-
mination, as provided in section 2112 of title 28 of the United
States Code.

(B) If the petitioner applies to the court for leave to adduce ad-
ditional evidence, and shows to the satisfaction of the court that
such additional evidence is material and that there was no oppor-
tunity to adduce such evidence in the proceeding before the Sec-
retary, the court may order such additional evidence (and evidence
in rebuttal thereof) to be taken before the Secretary in a hearing
or in such other manner, and upon such terms and conditions, as
to the court may seem proper. The Secretary may modify his find-
ings as to the facts, or make new findings, by reason of the addi-
tional evidence so taken, and he shall file such modified or new
findings, and his recommendation, if any, for the modification or
setting aside of his original determination, with the return of such
additional evidence.

(C) Upon the filing of the petition under this paragraph, the
court shall have jurisdiction to review the determination of the Sec-
retary in accordance with subparagraphs (A), (B), (C), and (D) of
paragraph (2) of the second sentence of section 706 of title 5 of the
United States Code. If the court ordered additional evidence to be
taken under subparagraph (B) of this paragraph, the court shall
also review the Secretary’s determination to determine if, on the
basis of the entire record before the court pursuant to subpara-
graphs (A) and (B) of this paragraph, it is supported by substantial
evidence. If the court finds the determination is not so supported,
the court may set it aside. With respect to any determination re-
viewed under this paragraph, the court may grant appropriate re-
lief pending conclusion of the review proceedings, as provided in
section 705 of such title.

(D) The judgment of the court affirming or setting aside, in
whole or in part, any such determination of the Secretary shall be
final, subject to review by the Supreme Court of the United States
upon certiorari or certification, as provided in section 1254 of title
28 of the United States Code.

(f) A proceeding for the promulgation of a regulation under sec-
tion 2(q)(1) classifying an article or substance as a banned haz-
ardous substance or a regulation under subsection (e) of this sec-
tion shall be commenced by the publication in the Federal Register
of an advance notice of proposed rulemaking which shall—
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(1) identify the article or substance and the nature of the
risk of injury associated with the article or substance;

(2) include a summary of each of the regulatory alter-
natives under consideration by the Commission (including vol-
untary standards);

(3) include information with respect to any existing stand-
ard known to the Commission which may be relevant to the
proceedings, together with a summary of the reasons why the
Commission believes preliminarily that such standard does not
eliminate or adequately reduce the risk of injury identified in
paragraph (1);

(4) invite interested persons to submit to the Commission,
within such period as the Commission shall specify in the no-
tice (which period shall not be less than 30 days or more than
60 days after the date of publication of the notice), comments
with respect to the risk of injury identified by the Commission,
the regulatory alternatives being considered, and other pos-
sible alternatives for addressing the risk;

(5) invite any person (other than the Commission) to sub-
mit to the Commission, within such period as the Commission
shall specify in the notice (which period shall not be less than
30 days after the date of publication of the notice), an existing
standard or a portion of a standard as a proposed regulation
under section 2(q)(1) or subsection (e) of this section; and

(6) invite any person (other than the Commission) to sub-
mit to the Commission, within such period as the Commission
shall specify in the notice (which period shall not be less than
30 days after the date of publication of the notice), a statement
of intention to modify or develop a voluntary standard to ad-
dress the risk of injury identified in paragraph (1) together
with a description of a plan to modify or develop the standard.

The Commission shall transmit such notice within 10 calendar
days to the Committee on Commerce, Science, and Transportation
of the Senate and the Committee on Energy and Commerce of the
House of Representatives

(g)(1) If the Commission determines that any standard sub-
mitted to it in response to an invitation in a notice published under
subsection (f)(5) if promulgated (in whole, in part, or in combina-
tion with any other standard submitted to the Commission or any
part of such a standard) as a regulation under section 2(q)(1) or
subsection (e) of this section, as the case may be, would eliminate
or adequately reduce the risk of injury identified in the notice pro-
vided under subsection (f)(1), the Commission may publish such
standard, in whole, in part, or in such combination and with non-
material modifications, as a proposed regulation under such section
or subsection.

(2) If the Commission determines that—
(A) compliance with any standard submitted to it in re-

sponse to an invitation in a notice published under subsection
(f)(6) is likely to result in the elimination or adequate reduction
of the risk of injury identified in the notice, and

(B) it is likely that there will be substantial compliance
with such standard,

the Commission shall terminate any proceeding to promulgate a
regulation under section 2(q)(1) or subsection (e) of this section, re-
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specting such risk of injury and shall publish in the Federal Reg-
ister a notice which includes the determination of the Commission
and which notifies the public that the Commission will rely on the
voluntary standard to eliminate or reduce the risk of injury, except
that the Commission shall terminate any such proceeding and rely
on a voluntary standard only if such voluntary standard is in exist-
ence. For purposes of this section, a voluntary standard shall be
considered to be in existence when it is finally approved by the or-
ganization or other person which developed such standard, irre-
spective of the effective date of the standard. Before relying upon
any voluntary standard, the Commission shall afford interested
persons (including manufacturers, consumers, and consumer orga-
nizations) a reasonable opportunity to submit written comments re-
garding such standard. The Commission shall consider such com-
ments in making any determination regarding reliance on the in-
volved voluntary standard under this subsection.

(3) The Commission shall devise procedures to monitor compli-
ance with any voluntary standards—

(A) upon which the Commission has relied under para-
graph (2) of this subsection;

(B) which were developed with the participation of the
Commission; or

(C) whose development the Commission has monitored.
(h) No regulation under section 2(q)(1) classifying an article or

substance as a banned hazardous substance and no regulation
under subsection (e) of this section may be proposed by the Com-
mission unless, not less than 60 days after publication of the notice
required in subsection (f), the Commission publishes in the Federal
Register the text of the proposed rule, including any alternatives
which the Commission proposes to promulgate, together with a pre-
liminary regulatory analysis containing—

(1) a preliminary description of the potential benefits and
potential costs of the proposed regulation, including any bene-
fits or costs that cannot be quantified in monetary terms, and
an identification of those likely to receive the benefits and bear
the costs;

(2) a discussion of the reasons any standard or portion of
a standard submitted to the Commission under subsection
(f)(5) was not published by the Commission as the proposed
regulation or part of the proposed regulation;

(3) a discussion of the reasons for the Commission’s pre-
liminary determination that efforts proposed under subsection
(f)(6) and assisted by the Commission as required by section
5(a)(3) of the Consumer Product Safety Act would not, within
a reasonable period of time, be likely to result in the develop-
ment of a voluntary standard that would eliminate or ade-
quately reduce the risk of injury identified in the notice pro-
vided under subsection (f)(1); and

(4) a description of any reasonable alternatives to the pro-
posed regulation, together with a summary description of their
potential costs and benefits, and a brief explanation of why
such alternatives should not be published as a proposed regu-
lation.

The Commission shall transmit such notice within 10 calendar
days to the Committee on Commerce, Science, and Transportation
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of the Senate and the Committee on Energy and Commerce of the
House of Representatives.

(i)(1) The Commission shall not promulgate a regulation under
section 2(q)(1) classifying an article or substance as a banned haz-
ardous substance or a regulation under subsection (e) of this sec-
tion unless it has prepared a final regulatory analysis of the regu-
lation containing the following information:

(A) A description of the potential benefits and potential
costs of the regulation, including costs and benefits that cannot
be quantified in monetary terms, and the identification of those
likely to receive the benefits and bear the costs.

(B) A description of any alternatives to the final regulation
which were considered by the Commission, together with a
summary description of their potential benefits and costs and
a brief explanation of the reasons why these alternatives were
not chosen.

(C) A summary of any significant issues raised by the com-
ments submitted during the public comment period in response
to the preliminary regulatory analysis, and a summary of the
assessment by the Commission of such issues.

The Commission shall publish its final regulatory analysis with the
regulation.

(2) The Commission shall not promulgate a regulation under
section 2(q)(1) classifying an article or substance as a banned haz-
ardous substance or a regulation under subsection (e) of this sec-
tion unless it finds (and includes such finding in the regulation)—

(A) in the case of a regulation which relates to a risk of
injury with respect to which persons who would be subject to
such regulation have adopted and implemented a voluntary
standard, that—

(i) compliance with such voluntary standard is not
likely to result in the elimination or adequate reduction of
such risk of injury; or

(ii) it is unlikely that there will be substantial compli-
ance with such voluntary standard;
(B) that the benefits expected from the regulation bear a

reasonable relationship to its costs; and
(C) that the regulation imposes the least burdensome re-

quirement which prevents or adequately reduces the risk of in-
jury for which the regulation is being promulgated.
(3)(A) Any regulatory analysis prepared under subsection (h) or

paragraph (1) shall not be subject to independent judicial review,
except that when an action for judicial review of a regulation is in-
stituted, the contents of any such regulatory analysis shall con-
stitute part of the whole rulemaking record of agency action in con-
nection with such review.

(B) The provisions of subparagraph (A) shall not be construed
to alter the substantive or procedural standards otherwise applica-
ble to judicial review of any action by the Commission.

(j) The Commission shall grant, in whole or in part, or deny
any petition under section 553(e) of title 5, United States Code, re-
questing the Commission to initiate a rulemaking, within a reason-
able time after the date on which such petition is filed. The Com-
mission shall state the reasons for granting or denying such peti-
tion. The Commission may not deny any such petition on the basis
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of a voluntary standard unless the voluntary standard is in exist-
ence at the time of the denial of the petition, the Commission has
determined that the voluntary standard is likely to result in the
elimination or adequate reduction of the risk of injury identified in
the petition, and it is likely that there will be substantial compli-
ance with the standard.

PROHIBITED ACTS

SEC. 4. ø15 U.S.C. 1263¿ The following acts and the causing
thereof are hereby prohibited:

(a) The introduction or delivery for introduction into interstate
commerce of any misbranded hazardous substance or banned haz-
ardous substance.

(b) The alteration, mutilation, destruction, obliteration, or re-
moval of the whole or any part of the label of, or the doing of any
other act with respect to, a hazardous substance, if such act is done
while the substance is in interstate commerce, or while the sub-
stance is held for sale (whether or not the first sale) after shipment
in interstate commerce, and results in the hazardous substance
being a misbranded hazardous substance or banned hazardous sub-
stance.

(c) The receipt in interstate commerce of any misbranded haz-
ardous substance or banned hazardous substance and the delivery
or proffered delivery thereof for pay or otherwise.

(d) The giving of a guarantee or undertaking referred to in sec-
tion 5(b)(2) which guarantee or undertaking is false, except by a
person who relied upon a guarantee or undertaking to the same ef-
fect signed by, and containing the name and address of, the person
residing in the United States from whom he received in good faith
the hazardous substance.

(e) The failure to permit entry or inspection as authorized by
section 11(b) or to permit access to and copying of any record as
authorized by section 12.

(f) The introduction or delivery for introduction into interstate
commerce, or the receipt in interstate commerce and subsequent
delivery or proffered delivery for pay or otherwise, of a hazardous
substance in a reused food, drug, or cosmetic container or in a con-
tainer which, though not a reused container, is identifiable as a
food, drug, or cosmetic container by its labeling or by other identi-
fication. The reuse of a food, drug, or cosmetic container as a con-
tainer for a hazardous substance shall be deemed to be an act
which results in the hazardous substance being a misbranded haz-
ardous substance. As used in this paragraph, the terms ‘‘food’’,
‘‘drug’’, and ‘‘cosmetic’’ shall have the same meaning as in the Fed-
eral Food, Drug, and Cosmetic Act.

(g) The manufacture of a misbranded hazardous substance or
banned hazardous substance within the District of Columbia or
within any territory not organized with a legislative body.

(h) The use by any person to his own advantage, or revealing
other than to the Secretary or officers or employees of the Depart-
ment, or to the courts when relevant in any judicial proceeding
under this Act, of any information acquired under authority of sec-
tion 11 concerning any method of process which as a trade secret
is entitled to protection.
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(i) The failure to notify the Consumer Product Safety Commis-
sion with respect to exports, pursuant to section 14(d).

(j) The failure to comply with an order issued under section 15.
(k) The introduction or delivery for introduction into interstate

commerce of any lead solder which has a lead content in excess of
0.2 percent which does not prominently display a warning label
stating the lead content of the solder and warning that the use of
such solder in the making of joints or fittings in any private or
public potable water supply system is prohibited.

PENALTIES

SEC. 5. ø15 U.S.C. 1264¿ (a) Any person who violates any of
the provisions of section 4 shall be guilty of a misdemeanor and
shall on conviction thereof be subject to a fine of not more than
$500 or to imprisonment for not more than ninety days, or both;
but for offenses committed with intent to defraud or mislead, or for
second and subsequent offenses, the penalty shall be imprisonment
for not more than one year, or a fine of not more than $3,000, or
both such imprisonment and fine.

(b) No person shall be subject to the penalties of subsection (a)
of this section, (1) for having violated section 4(c), if the receipt, de-
livery, or proffered delivery of the hazardous substance was made
in good faith, unless he refuses to furnish on request of an officer
or employee duly designated by the Secretary, the name and ad-
dress of the person from whom he purchased or received such haz-
ardous substance, and copies of all documents, if any there be, per-
taining to the delivery of the hazardous substance to him; or (2) for
having violated section 4(a), if he establishes a guarantee or under-
taking signed by, and containing the name and address of, the per-
son residing in the United States from whom he received in good
faith the hazardous substance, to the effect that the hazardous sub-
stance is not a misbranded hazardous substance or a banned haz-
ardous substance within the meaning of those terms in this Act; or
(3) for having violated subsection (a) or (c) of section 4 with respect
to any hazardous substance shipped or delivered for shipment for
export to any foreign country, in a package marked for export on
the outside of the shipping container and labeled in accordance
with the specifications of the foreign purchaser and in accordance
with the laws of the foreign country, but if such hazardous sub-
stance is sold or offered for sale in domestic commerce or if the
Consumer Product Safety Commission determines that exportation
of such substance presents an unreasonable risk of injury to per-
sons residing within the United States, this clause shall not apply.

(c)(1) Any person who knowingly violates section 4 shall be
subject to a civil penalty not to exceed $5,000 for each such viola-
tion. Subject to paragraph (2), a violation of subsections (a), (b), (c),
(d), (f), (g), (i), (j), and (k) of section 4 shall constitute a separate
offense with respect to each substance involved, except that the
maximum civil penalty shall not exceed $1,250,000 for any related
series of violations. A violation of section 4(e) shall constitute a sep-
arate violation with respect to each failure or refusal to allow or
perform an act required by section 4(e); and, if such violation is a
continuing one, each day of such violation shall constitute a sepa-
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rate offense, except that the maximum civil penalty shall not ex-
ceed $1,250,000 for any related series of violations.

(2) The second sentence of paragraph (1) of this subsection
shall not apply to violations of subsection (a) or (c) of section 4—

(A) if the person who violated such subsection is not the
manufacturer, importer, or private labeler or a distributor of
the substances involved; and

(B) if such person did not have either (i) actual knowledge
that such person’s distribution or sale of the substance violated
such subsection, or (ii) notice from the Commission that such
distribution or sale would be a violation of such subsection.
(3) In determining the amount of any penalty to be sought

upon commencing an action seeking to assess a penalty for a viola-
tion of section 4, the Commission shall consider the nature of the
substance, the severity of the risk of injury, the occurrence or ab-
sence of injury, the amount of the substance distributed, and the
appropriateness of such penalty in relation to the size of the busi-
ness of the person charged.

(4) Any civil penalty under this subsection may be com-
promised by the Commission. In determining the amount of such
penalty or whether it should be remitted or mitigated, and in what
amount, the Commission shall consider the appropriateness of such
penalty to the size of the business of the persons charged, the na-
ture of the substance involved, the severity of the risk of injury, the
occurrence or absence of injury, and the amount of the substance
distributed. The amount of such penalty when finally determined,
or the amount agreed on compromise, may be deducted from any
sums owing by the United States to the person charged.

(5) As used in the first sentence of paragraph (1), the term
‘‘knowingly’’ means (A) having actual knowledge, or (B) the pre-
sumed having of knowledge deemed to be possessed by a reason-
able person who acts in the circumstances, including knowledge ob-
tainable upon the exercise of due care to ascertain the truth of rep-
resentations.

(6)(A) The maximum penalty amounts authorized in paragraph
(1) shall be adjusted for inflation as provided in this paragraph.

(B) Not later than December 1, 1994, and December 1 of each
fifth calendar year thereafter, the Commission shall prescribe and
publish in the Federal Register a schedule of maximum authorized
penalties that shall apply for violations that occur after January 1
of the year immediately following such publication.

(C) The schedule of maximum authorized penalties shall be
prescribed by increasing each of the amounts referred to in para-
graph (1) by the cost-of-living adjustment for the preceding five
years. Any increase determined under the preceding sentence shall
be rounded to—

(i) in the case of penalties greater than $1,000 but less
than or equal to $10,000, the nearest multiple of $1,000;

(ii) in the case of penalties greater than $10,000 but less
than or equal to $100,000, the nearest multiple of $5,000;

(iii) in the case of penalties greater than $100,000 but less
than or equal to $200,000, the nearest multiple of $10,000; and

(iv) in the case of penalties greater than $200,000, the
nearest multiple of $25,000.
(D) For purposes of this subsection:
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(i) The term ‘‘Consumer Price Index’’ means the Consumer
Price Index for all-urban consumers published by the Depart-
ment of Labor.

(ii) The term ‘‘cost-of-living adjustment for the preceding
five years’’ means the percentage by which—

(I) the Consumer Price Index for the month of June of
the calendar year preceding the adjustment; exceeds

(II) the Consumer Price Index for the month of June
preceding the date on which the maximum authorized pen-
alty was last adjusted.

(d) In the case of an attorney general of a State alleging a vio-
lation that affects or may affect such State or its residents, such
attorney general may bring a civil action for an injunction to en-
force any requirement of this Act relating to misbranded or banned
hazardous substances. The procedural requirements of section 24 of
the Consumer Product Safety Act shall apply to any such action.

SEIZURES

SEC. 6. ø15 U.S.C. 1265¿ (a) Any misbranded hazardous sub-
stance or banned hazardous substance when introduced into or
while in interstate commerce or while held for sale (whether or not
the first sale) after shipment in interstate commerce, or which may
not, under the provisions of section 4(f), be introduced into inter-
state commerce, or which has been manufactured in violation of
section 4(g), shall be liable to be proceeded against while in inter-
state commerce or at any time thereafter, on libel of information
and condemned in any district court in the United States within
the jurisdiction of which the hazardous substance is found: Pro-
vided, That this section shall not apply to a hazardous substance
intended for export to any foreign country if it (1) is in a package
branded in accordance with the specifications of the foreign pur-
chaser, (2) is labeled in accordance with the laws of the foreign
country, and (3) is labeled on the outside of the shipping package
to show that it is intended for export, and (4) is so exported.

(b) Such hazardous substance shall be liable to seizure by proc-
ess pursuant to the libel, and the procedure in cases under this sec-
tion shall conform, as nearly as may be, to the procedure in admi-
ralty; except that on demand of either party any issue of fact joined
in any such case shall be tried by jury. When libel for condemna-
tion proceedings under this section, involving the same claimant
and the same issues of misbranding, are pending in two or more
jurisdictions, such pending proceedings, upon application of the
United States or the claimant seasonably made to the court of one
such jurisdiction, shall be consolidated for trial by order of such
court, and tried in (1) any district selected by the applicant where
one of such proceedings is pending; or (2) a district agreed upon by
stipulation between the parties. If no order for consolidation is so
made within a reasonable time, the United States or the claimant
may apply to the court of one such jurisdiction, and such court
(after giving the other party, the claimant, or the United States at-
torney for such district, reasonable notice and opportunity to be
heard) shall by order, unless good cause to the contrary is shown,
specify a district of reasonable proximity to the claimant’s principal
place of business, in which all such pending proceedings shall be
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consolidated for trial and tried. Such order of consolidation shall
not apply so as to require the removal of any case the date for trial
of which has been fixed. The court granting such order shall give
prompt notification thereof to the other courts having jurisdiction
of the cases covered thereby.

(c) Any hazardous substance condemned under this section
shall, after entry of the decree, be disposed of by destruction or sale
as the court may, in accordance with the provisions of this section,
direct and the proceeds thereof, if sold, less the legal costs and
charges, shall be paid into the Treasury of the United States; but
such hazardous substance shall not be sold under such decree con-
trary to the provisions of this Act or the laws of the jurisdiction in
which sold: Provided, That, after entry of the decree and upon pay-
ment of the costs of such proceedings and the execution of a good
and sufficient bond conditioned that such hazardous substance
shall not be sold or disposed of contrary to the provisions of this
Act or the laws of any State or territory in which sold, the court
may by order direct that such hazardous substance be delivered to
the owner thereof to be destroyed or brought into compliance with
the provisions of this Act under the supervision of an officer or em-
ployee duly designated by the Secretary, and the expense of such
supervision shall be paid by the person obtaining release of the
hazardous substance under bond.

(d) When a decree of condemnation is entered against the haz-
ardous substance, court costs and fees, and storage and other prop-
er expenses, shall be awarded against the person, if any, inter-
vening as claimant of the hazardous substance.

(e) In the case of removal for trial of any case as provided by
subsection (b)—

(1) the clerk of the court from which removal is made shall
promptly transmit to the court in which the case is to be tried
all records in the case necessary in order that such court may
exercise jurisdiction;

(2) the court to which such case is removed shall have the
powers and be subject to the duties, for purposes of such case,
which the court from which removal was made would have
had, or to which such court would have been subject, if such
case had not been removed.

HEARING BEFORE REPORT OF CRIMINAL VIOLATION

SEC. 7. ø15 U.S.C. 1266¿ Before any violation of this Act is re-
ported by the Secretary to any United States attorney for institu-
tion of a criminal proceeding, the person against whom such pro-
ceeding is contemplated shall be given appropriate notice and an
opportunity to present his views, either orally or in writing, with
regard to such contemplated proceeding.

INJUNCTIONS

SEC. 8. ø15 U.S.C. 1267¿ (a) The United States district courts
and the United States courts of the territories shall have jurisdic-
tion, for cause shown and subject to the provisions of rule 65 (a)
and (b) of the Federal Rules of Civil Procedure, to restrain viola-
tions of this Act.
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(b) In any proceeding for criminal contempt for violation of an
injunction or restraining order issued under this section, which vio-
lation also constitutes a violation of this Act, trial shall be by the
court or, upon demand of the accused, by a jury. Such trial shall
be conducted in accordance with the practice and procedure appli-
cable in the case of proceedings subject to the provisions of rule
42(b) of the Federal Rules of Criminal Procedure.

STYLE OF ENFORCEMENT PROCEEDINGS—SUBPOENAS

SEC. 9. ø15 U.S.C. 1268¿ All criminal proceedings and all libel
or injunction proceedings for the enforcement, or to restrain viola-
tions, of this Act shall be by and in the name of the United States.
Subpoenas for witnesses who are required to attend a court of the
United States in any district may run into any other district in any
such proceeding.

REGULATIONS

SEC. 10. ø15 U.S.C. 1269¿ (a) The authority to promulgate reg-
ulations for the efficient enforcement of this Act, except as other-
wise provided in this section, is hereby vested in the Secretary.

(b) The Secretary of the Treasury and the Secretary of Health,
Education, and Welfare shall jointly prescribe regulations for the
efficient enforcement of the provisions of section 14, except as oth-
erwise provided therein. Such regulations shall be promulgated in
such manner and take effect at such time, after due notice, as the
Secretary of Health, Education, and Welfare shall determine.

EXAMINATIONS AND INVESTIGATIONS

SEC. 11. ø15 U.S.C. 1270¿ (a) The Secretary is authorized to
conduct examinations, inspections, and investigations for the pur-
poses of this Act through officers and employees of the Department
or through any health officer or employee of any State, territory,
or political subdivision thereof, duly commissioned by the Secretary
as an officer of the Department.

(b) For purposes of enforcement of this Act, officers or employ-
ees duly designated by the Secretary, upon presenting appropriate
credentials and a written notice to the owner, operator, or agent in
charge, are authorized (1) to enter, at reasonable times, any fac-
tory, warehouse, or establishment in which hazardous substances
are manufactured, processed, packed, or held for introduction into
interstate commerce or are held after such introduction, or to enter
any vehicle being used to transport or hold such hazardous sub-
stances in interstate commerce; (2) to inspect, at reasonable times
and within reasonable limits and in a reasonable manner, such fac-
tory, warehouse, establishment, or vehicle, and all pertinent equip-
ment, finished and unfinished materials, and labeling therein; and
(3) to obtain samples of such materials or packages thereof, or of
such labeling. A separate notice shall be given for each such inspec-
tion, but a notice shall not be required for each entry made during
the period covered by the inspection. Each such inspection shall be
commenced and completed with reasonable promptness.

(c) If the officer or employee obtains any sample, prior to leav-
ing the premises, he shall give to the owner, operator, or agent in
charge a receipt describing the samples obtained. If an analysis is
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made of such sample, a copy of the results of such analysis shall
be furnished promptly to the owner, operator, or agent in charge.

RECORDS OF INTERSTATE SHIPMENT

SEC. 12. ø15 U.S.C. 1271¿ For the purpose of enforcing the pro-
visions of this Act, carriers engaged in interstate commerce, and
persons receiving hazardous substances in interstate commerce or
holding such hazardous substances so received shall, upon the re-
quest of an officer or employee duly designated by the Secretary,
permit such officer or employee, at reasonable times, to have access
to and to copy all records showing the movement in interstate com-
merce of any such hazardous substance, or the holding thereof dur-
ing or after such movement, and the quantity, shipper, and con-
signee thereof; and it shall be unlawful for any such carrier or per-
son to fail to permit such access to and copying of any record so
requested when such request is accompanied by a statement in
writing specifying the nature or kind of such hazardous substance
to which such request relates: Provided, That evidence obtained
under this section, or any evidence which is directly or indirectly
derived from such evidence, shall not be used in a criminal pros-
ecution of the person from whom obtained: Provided further, That
carriers shall not be subject to the other provisions of this Act by
reason of their receipt, carriage, holding, or delivery of hazardous
substances in the usual course of business as carriers.

PUBLICITY

SEC. 13. ø15 U.S.C. 1272¿ (a) The Secretary may cause to be
published from time to time reports summarizing any judgments,
decrees, or court orders which have been rendered under this Act,
including the nature of the charge and the disposition thereof.

(b) The Secretary may also cause to be disseminated informa-
tion regarding hazardous substances in situations involving, in the
opinion of the Secretary, imminent danger to health. Nothing in
this section shall be construed to prohibit the Secretary from col-
lecting, reporting, and illustrating the results of the investigations
of the Department.

IMPORTS AND EXPORTS

SEC. 14. ø15 U.S.C. 1273¿ (a) The Secretary of the Treasury
shall deliver to the Secretary of Health, Education, and Welfare,
upon his request, samples of hazardous substances which are being
imported or offered for import into the United States, giving notice
thereof to the owner or consignee, who may appear before the Sec-
retary of Health, Education, and Welfare and have the right to in-
troduce testimony. If it appears from the examination of such sam-
ples or otherwise that such hazardous substance is a misbranded
hazardous substance or banned hazardous substance or in violation
of section 4(f), then such hazardous substance shall be refused ad-
mission, except as provided in subsection (b) of this section. The
Secretary of the Treasury shall cause the destruction of any such
hazardous substance refused admission unless such hazardous sub-
stance is exported, under regulations prescribed by the Secretary
of the Treasury, within ninety days of the date of notice of such re-
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fusal or within such additional time as may be permitted pursuant
to such regulations.

(b) Pending decision as to the admission of a hazardous sub-
stance being imported or offered for import, the Secretary of the
Treasury may authorize delivery of such hazardous substance to
the owner or consignee upon the execution by him of a good and
sufficient bond providing for the payment of such liquidated dam-
ages in the event of default as may be required pursuant to regula-
tions of the Secretary of the Treasury. If it appears to the Secretary
of Health, Education, and Welfare that the hazardous substance
can, by relabeling or other action, be brought into compliance with
this Act, final determination as to admission of such hazardous
substance may be deferred and, upon filing of timely written appli-
cation by the owner or consignee and the execution by him of a
bond as provided in the preceding provisions of this subsection, the
Secretary may, in accordance with regulations, authorize the appli-
cant to perform such relabeling or other action specified in such au-
thorization (including destruction or export of rejected hazardous
substances or portions thereof, as may be specified in the Sec-
retary’s authorization). All such relabeling or other action pursuant
to such authorization shall, in accordance with regulations, be
under the supervision of an officer or employee of the Department
of Health, Education, and Welfare designated by the Secretary, or
an officer or employee of the Department of the Treasury des-
ignated by the Secretary of the Treasury.

(c) All expenses (including travel, per diem, or subsistence, and
salaries of officers or employees of the United States) in connection
with the destruction provided for in subsection (a) of this section
and the supervision of the relabeling or other action authorized
under the provisions of subsection (b) of this section, the amount
of such expenses to be determined in accordance with regulations,
and all expenses in connection with the storage, cartage, or labor
with respect to any hazardous substance refused admission under
subsection (a) of this section, shall be paid by the owner or con-
signee and, in default of such payment, shall constitute a lien
against any future importations made by such owner or consignee.

(d) Not less than thirty days before any person exports to a for-
eign country any misbranded hazardous substance or banned haz-
ardous substance, such person shall file a statement with the Con-
sumer Product Safety Commission (hereinafter in this section re-
ferred to as the ‘‘Commission’’) notifying the Commission of such
exportation, and the Commission, upon receipt of such statement,
shall promptly notify the government of such country of such ex-
portation and the basis upon which such substance is considered
misbranded or has been banned under this Act. Any statement
filed with the Commission under the preceding sentence shall
specify the anticipated date of shipment of such substance, the
country and port of destination of such substance, and the quantity
of such substance that will be exported, and shall contain such
other information as the Commission may by regulation require.
Upon petition filed with the Commission by any person required to
file a statement under this subsection respecting an exportation,
the Commission may, for good cause shown, exempt such person
from the requirement of this subsection that such a statement be
filed no less than thirty days before the date of the exportation, ex-
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cept that in no case shall the Commission permit such a statement
to be filed later than the tenth day before such date.

NOTICE AND REPAIR, REPLACEMENT, OR REFUND

SEC. 15. ø15 U.S.C. 1274¿ (a) If any article or substance sold
in commerce is defined as a banned hazardous substance (whether
or not it was such at the time of its sale) and the Commission de-
termines (after affording interested persons, including consumers
and consumer organizations, an opportunity for a hearing) that no-
tification is required to adequately protect the public from such ar-
ticle or substance, the Commission may order the manufacturer or
any distributor or dealer of the article or substance to take any one
or more of the following actions:

(1) To give public notice that the article or substance is a
banned hazardous substance.

(2) To mail such notice to each person who is a manufac-
turer, distributor, or dealer of such article or substance.

(3) To mail such notice to every person to whom the person
giving the notice knows such article or substance was delivered
or sold.

An order under this subsection shall specify the form and content
of any notice required to be given under the order.

(b) If any article or substance sold in commerce is defined as
a banned hazardous substance (whether or not it was such at the
time of its sale) and the Commission determines (after affording in-
terested persons, including consumers and consumer organizations,
an opportunity for a hearing) that action under this subsection is
in the public interest, the Consumer Product Safety Commission
may order the manufacturer, distributor, or dealer to take which-
ever of the following actions the person to whom the order is di-
rected elects:

(1) If repairs to or changes in the article or substance may
be made so that it will not be a banned hazardous substance,
to make such repairs or changes.

(2) To replace such article or substance with a like or
equivalent article or substance which is not a banned haz-
ardous substance.

(3) To refund the purchase price of the article or substance
(less a reasonable allowance for use, if the article or substance
has been in the possession of the consumer for one year or
more—

(A) at the time of public notice under subsection (a),
or

(B) at the time the consumer receives actual notice
that the article or substance is a banned hazardous sub-
stance, whichever first occurs).

An order under this subsection may also require the person to
whom it applies to submit a plan, satisfactory to the Commission,
for taking the action which such person has elected to take. The
Commission shall specify in the order the persons to whom refunds
must be made if the person to whom the order is directed elects
to take the action described in paragraph (3). If an order under this
subsection is directed to more than one person, the Commission
shall specify which person has the election under this subsection.
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An order under this subsection may prohibit the person to whom
it applies from manufacturing for sale, offering for sale, distrib-
uting in commerce, or importing into the customs territory of the
United States (as defined in general note 2 of the Harmonized Tar-
iff Schedule of the United States), or from doing any combination
of such actions, with respect to the article or substance with re-
spect to which the order was issued.

(c)(1) If the Commission determines (after affording interested
persons, including consumers and consumer organizations, an op-
portunity for a hearing in accordance with subsection (e) of this
section) that any toy or other article intended for use by children
that is not a banned hazardous substance contains a defect which
creates a substantial risk of injury to children (because of the pat-
tern of defect the number of defective toys or such articles distrib-
uted in commerce, the severity of the risk, or otherwise) and that
notification is required to protect adequately the public from such
toy or article, the Commission may order the manufacturer or any
distributor or dealer of such toy or article to take any one or more
of the following actions:

(A) To give public notice that such defective toy or article
contains a defect which creates a substantial risk of injury to
children.

(B) To mail such notice to each person who is a manufac-
turer, distributor, or dealer of such toy or article.

(C) To mail such notice to every person to whom the per-
son giving notice knows such toy or article was delivered or
sold.

An order under this paragraph shall specify the form and content
of any notice required to be given under the order.

(2) If the Commission determines (after affording interested
persons, including consumers and consumer organizations, an op-
portunity for a hearing in accordance with subsection (e) of this
section) that any toy or other article intended for use by children
that is not a banned hazardous substance contains a defect which
creates a substantial risk of injury to children (because of the pat-
tern of defect, the number of defective toys or such articles distrib-
uted in commerce, the severity of the risk, or otherwise) and that
action under this paragraph is in the public interest, the Commis-
sion may order the manufacturer, distributor, or dealer to take
whichever of the following actions the person to whom the order is
directed elects:

(A) If repairs to or changes in the toy or article can be
made so that it will not contain a defect which creates a sub-
stantial risk of injury to children, to make such repairs or
changes.

(B) To replace such toy or article with a like or equivalent
toy or article which does not contain a defect which creates a
substantial risk of injury to children.

(C) To refund the purchase price of such toy or article (less
a reasonable allowance for use, if such toy or article has been
in the possession of the consumer for 1 year or more (i) at the
time of public notice under paragraph (1)(A), or (ii) at the time
the consumer receives actual notice that the toy or article con-
tains a defect which creates a substantial risk of injury to chil-
dren, whichever first occurs).
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An order under this paragraph may also require the person to
whom it applies to submit a plan, satisfactory to the Commission,
for taking the action which such person has elected to take. The
Commission shall specify in the order the person to whom refunds
must be made if the person to whom the order is directed elects
to take the action described in subparagraph (C). If an order under
this paragraph is directed to more than one person, the Commis-
sion shall specify which person has the election under this para-
graph. An order under this paragraph may prohibit the person to
whom it applies from manufacturing for sale, offering for sale, dis-
tributing in commerce, or importing into the customs territory of
the United States (as defined in general note 2 of the Harmonized
Tariff Schedule of the United States), or from doing any combina-
tion of such actions, with respect to the toy or article respect to
which the order was issued.

(d)(1) No charge shall be made to any person (other than a
manufacturer, distributor, or dealer) who avails himself of any
remedy provided under an order issued under subsection (b) or (c),
and the person subject to the order shall reimburse each person
(other than a manufacturer, distributor, or dealer) who is entitled
to such a remedy for any reasonable and foreseeable expenses in-
curred by such person in availing himself of such remedy.

(2) An order issued under subsection (a), (b), or (c) with respect
to a toy, article or substance may require any person who is a man-
ufacturer, distributor, or dealer of the toy, article or substance to
reimburse any other person who is a manufacturer, distributor, or
dealer of such article or substance for such other person’s expenses
in connection with carrying out the order, if the Commission deter-
mines such reimbursement to be in the public interest.

(e) An order under subsection (a), (b), or (c) may be issued only
after an opportunity for a hearing in accordance with section 554
of title 5, United States Code, except that, if the Commission deter-
mines that any person who wishes to participate in such hearing
is a part of a class of participants who share an identity of interest,
the Commission may limit such person’s participation in such hear-
ing to participation through a single representative designated by
such class (or by the Commission if such class fails to designate
such a representative).

(f) For purposes of this section (1) the term ‘‘manufacturer’’ in-
cludes an importer for resale, and (2) a dealer who sells at whole-
sale an article or substance shall with respect to that sale be con-
sidered the distributor of that article or substance.

(g) Nothing in this section shall be construed to require the
Commission, in determining that an article or substance distrib-
uted in commerce presents a substantial product hazard and that
notification or other action under this section should be taken, to
prepare a comparison of the costs that would be incurred in pro-
viding notification or taking other action under this section with
the benefits from such notification or action.

SEPARABILITY CLAUSE

SEC. 16. ø15 U.S.C. 1261 note¿ If any provision of this Act is
declared unconstitutional, or the applicability thereof to any person
or circumstance is held invalid, the constitutionality of the remain-
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der of the Act and the applicability thereof to other persons and cir-
cumstances shall not be affected thereby.

TIME OF TAKING EFFECT

SEC. 17. ø15 U.S.C. 1261 note¿ This Act shall take effect upon
the date of its enactment; but no penalty or condemnation shall be
enforced for any violation of this Act which occurs—

(a) 1 prior to the expiration of the sixth calendar month
after the month in which this Act is enacted, or

(b) prior to the expiration of such additional period or peri-
ods, ending not more than eighteen months after the month of
enactment of this Act, as the Secretary may prescribe on the
basis of a finding that conditions exist which necessitate the
prescribing of such additional period or periods: Provided, That
the Secretary may limit the application of such additional pe-
riod or periods to violations related to specified provisions of
this Act, or to specified kinds of hazardous substances or pack-
ages thereof.

EFFECT UPON FEDERAL AND STATE LAW

SEC. 18. ø15 U.S.C. 1261 note¿ (a) Nothing in this Act shall
be construed to modify or affect the provisions of the Flammable
Fabrics Act, as amended (15 U.S.C. 1191–1200), or any regulations
promulgated thereunder; or of chapter 39, title 18, United States
Code, as amended (18 U.S.C. 831 et seq.), or any regulations pro-
mulgated thereunder, or under sections 204(a)(2) and 204(a)(3) of
the Interstate Commerce Act, as amended (relating to the transpor-
tation of dangerous substances and explosives by surface carriers);
or of section 1716, title 18, United States Code, or any regulations
promulgated thereunder (relating to mailing of dangerous sub-
stances); or of section 902 or regulations promulgated under section
601 of the Federal Aviation Act of 1958 (relating to transportation
of dangerous substances and explosives in aircraft); or of the Fed-
eral Food, Drug, and Cosmetic Act; or of the Public Health Service
Act; or of the Federal Insecticide, Fungicide, and Rodenticide Act;
or of the Dangerous Drug Act for the District of Columbia (70 Stat.
612), or the Act entitled ‘‘An Act to regulate the practice of phar-
macy and the sale of poisons in the District of Columbia, and for
other purposes’’, approved May 7, 1906 (34 Stat. 175), as amended;
or of any other Act of Congress, except as specified in section 19.

(b)(1)(A) Except as provided in paragraphs (2) and (3), if a haz-
ardous substance or its packaging is subject to a cautionary label-
ing requirement under section 2(p) or 3(b) designated to protect
against a risk of illness or injury associated with the substance, no
State or political subdivision of a State may establish or continue
in effect a cautionary labeling requirement applicable to such sub-
stance or packaging and designed to protect against the same risk
of illness or injury unless such cautionary labeling requirement is
identical to the labeling requirement under section 2(p) or 3(b).

(B) Except as provided in paragraphs (2), (3), and (4), if under
regulations of the Commission promulgated under or for the en-
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forcement of section 2(q) a requirement is established to protect
against a risk of illness or injury associated with a hazardous sub-
stance, no State or political subdivision of a State may establish or
continue in effect a requirement applicable to such substance and
designed to protect against the same risk of illness or injury unless
such requirement is identical to the requirement established under
such regulations.

(2) The Federal Government and the government of any State
or political subdivision of a State may establish and continue in ef-
fect a requirement applicable to a hazardous substance for its own
use (or to the packaging of such a substance) which requirement
is designed to protect against a risk of illness or injury associated
with such substance and which is not identical to a requirement
described in paragraph (1) applicable to such substance (or pack-
aging) and designed to protect against the same risk of illness or
injury if the Federal, State, or political subdivision requirement
provides a higher degree of protection from such risk of illness or
injury than the requirement described in paragraph (1).

(3)(A) Upon application of a State or political subdivision of a
State, the Commission may, by regulation promulgated in accord-
ance with subparagraph (B), exempt from paragraph (1), under
such conditions as may be prescribed in such regulation, any re-
quirement of such State or political subdivision designed to protect
against a risk of illness or injury associated with a hazardous sub-
stance if—

(i) compliance with the requirement would not cause the
hazardous substance (or its packaging) to be in violation of the
applicable requirement described in paragraph (1), and

(ii) the State or political subdivision requirement (I) pro-
vides a significantly higher degree of protection from such risk
of illness or injury than the requirement described in para-
graph (1), and (II) does not unduly burden interstate com-
merce.

In determining the burden, if any, of a State or political subdivi-
sion requirement on interstate commerce the Commission shall
consider and make appropriate (as determined by the Commission
in its discretion) findings on the technological and economic feasi-
bility of complying with such requirement, the cost of complying
with such requirement, the geographic distribution of the sub-
stance to which the requirement would apply, the probability of
other States or political subdivisions applying for an exemption
under this paragraph for a similar requirement, and the need for
a national, uniform requirement under this Act for such substance
(or its packaging).

(B) A regulation under subparagraph (A) granting an exemp-
tion for a requirement of a State or political subdivision of a State
may be promulgated by the Commission only after it has provided,
in accordance with section 553(b) of title 5, United States Code, no-
tice with respect to the promulgation of the regulation and has pro-
vided opportunity for the oral presentation of views respecting its
promulgation.

(4) Paragraph (1)(B) does not prohibit a State or a political
subdivision of a State from establishing or continuing in effect a re-
quirement which is designed to protect against a risk of illness or
injury associated with fireworks devices or components thereof and
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which provides a higher degree of protection from such risk of ill-
ness or injury than a requirement in effect under a regulation of
the Commission described in such paragraph.

(5) As used in this subsection, the term ‘‘Commission’’ means
the Consumer Product Safety Commission.

REPEAL OF FEDERAL CAUSTIC POISON ACT

SEC. 19. ø15 U.S.C. 401 note¿ The Federal Caustic Poison Act
(44 Stat. 1406) is repealed effective at the close of the sixth cal-
endar month after the month of enactment of this Act, except that
the Federal Caustic Poison Act shall remain in full force and effect
with respect to any ‘‘dangerous caustic or corrosive substance’’ (as
defined by that Act) which is an article subject to the Federal Food,
Drug, and Cosmetic Act and which is, by virtue of paragraph 2 of
section 2(f) of this Act, excluded from the term ‘‘hazardous sub-
stance’’ as defined in this Act: Provided, That, if the Secretary, pur-
suant to section 17(b) of this Act, prescribes an additional period
or periods during which violations of this Act shall not be enforce-
able and if such additional period or periods are applicable to viola-
tions of this Act involving one or more substances defined as ‘‘dan-
gerous caustic or corrosive substances’’ by the Federal Caustic Poi-
son Act, that Act shall, with respect to such substance or sub-
stances, remain in full force and effect during such additional pe-
riod or periods: Provided further, That, with respect to violations,
liabilities incurred or appeals taken prior to the close of said sixth
month or, if applicable, prior to the expiration of the additional pe-
riod or periods referred to in the preceding proviso, all provisions
of the Federal Caustic Poison Act shall be deemed to remain in full
force for the purpose of sustaining any proper suit, action, or other
proceeding with respect to any such violations, liabilities, and ap-
peals.

TOXICOLOGICAL ADVISORY BOARD

SEC. 20. ø15 U.S.C. 1275¿ (a)(1) Within 180 days after the date
of the enactment of this section, the Consumer Product Safety
Commission (hereinafter in this section referred to as the ‘‘Commis-
sion’’) shall establish, in accordance with subsection (b), a Toxi-
cological Advisory Board (hereinafter in this section referred to as
the ‘‘Board’’) to advise the Commission on precautionary labeling
for hazardous substances. The Board shall provide scientific and
technical advice to the Commission concerning—

(A) proper labeling under sections 2(p)(1) and 3(b), with
special attention to—

(i) the description of precautionary measures required
under section 2(p)(1)(F);

(ii) the statement describing the hazards associated
with a hazardous substance as required under section
2(p)(1)(E); and

(iii) instructions for first-aid treatment under section
2(p)(1)(G); and
(B) the exemption of certain substances from labeling re-

quirements under this Act as permitted under section 3(c).
(2) In carrying out its duties under paragraph (1)(A), the Board

shall review any labeling requirements or guidelines which have
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been established by the Commission under section 2(p)(1) or 3(b).
Based upon its review the Board shall develop and submit to the
Commission, within one year after the date that the Board is estab-
lished, any recommendations for revisions in such labeling require-
ments or guidelines which the Board considers to be appropriate,
including any general recommendations which may be of assistance
to the Commission in carrying out its responsibilities under section
2(p)(1) or section 3(b). The Board shall periodically review the la-
beling requirements and guidelines established by the Commission
under such sections to determine whether such requirements and
guidelines reflect relevant changes in scientific knowledge and
shall revise any general recommendations submitted to the Com-
mission under this paragraph to reflect such changes.

(b)(1) The Board shall be composed of nine members appointed
by the Commission. Each member of the Board shall be qualified
by training and experience in one or more fields applicable to the
duties of the Board and at least three of the members of the Board
shall be members of the American Board of Medical Toxicology.
The Chairman of the Board shall be elected by the Board from
among its members.

(2) The members of the Board shall be appointed for terms of
three years. Members of the Board may be reappointed.

(3) Any vacancy in the Board shall be filled in the same man-
ner in which the original appointment was made. Any member ap-
pointed to fill a vacancy occurring before the expiration of the term
for which his predecessor was appointed shall serve only for the re-
mainder of such term.

(4) The Board shall meet at such times and places as may be
designated by the Commission on consultation with the Chairman,
but not less than two times each year.

(5) Members of the Board who are not officers or employees of
the United States shall, while attending meetings or conferences of
the Board or while otherwise engaged in the business of the Board,
be entitled to receive compensation at a rate fixed by the Commis-
sion, not exceeding the daily equivalent of the annual rate of basic
pay payable for grade GS–18 of the General Schedule under section
5332 of title 5, United States Code. While away from their homes
or regular places of business, such members may be allowed travel
expenses, including per diem in lieu of subsistence, in the same
manner as persons employed intermittently in the Government
service are allowed under section 5703(b) of such title. Individuals
serving as members on the Board shall not be considered officers
or employees of the United States by reason of receiving payments
under this paragraph.

(c) The Board shall terminate on the date six years after the
date it is established under this section.

CONGRESSIONAL VETO OF REGULATIONS

SEC. 21. ø15 U.S.C. 1276¿ (a) The Consumer Product Safety
Commission shall transmit to the Secretary of the Senate and the
Clerk of the House of Representatives a copy of any regulation pro-
mulgated by the Commission under section 2(q)(1) or subsection (e)
of section 3.
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(b) Any regulation specified in subsection (a) shall not take ef-
fect if—

(1) within the ninety calendar days of continuous session
of the Congress which occur after the date of the promulgation
of such regulation, both Houses of the Congress adopt a con-
current resolution, the matter after the resolving clause of
which is as follows (with the blank spaces appropriately
filled): ‘‘That the Congress disapproves the regulation which
was promulgated under the Federal Hazardous Substances
Act by the Consumer Product Safety Commission with re-
spect to and which was transmitted to the Con-
gress on and disapproves the regulation for the
following reasons: .’’; or

(2) within the sixty calendar days of continuous session of
the Congress which occur after the date of the promulgation of
such regulation, one House of the Congress adopts such con-
current resolution and transmits such resolution to the other
House and such resolution is not disapproved by such other
House within the thirty calendar days of continuous session of
the Congress which occur after the date of such transmittal.
(c) Congressional inaction on, or rejection of, a concurrent reso-

lution of disapproval under this section shall not be construed as
an expression of approval of the regulation involved, and shall not
be construed to create any presumption of validity with respect to
such regulation.

(d) For purposes of this section—
(1) continuity of session is broken only by an adjournment

of the Congress sine die; and
(2) the days on which either House is not in session be-

cause of an adjournment of more than three days to a day cer-
tain are excluded in the computation of the periods of contin-
uous session of the Congress specified in subsection (b).

LABELING OF ART MATERIALS

SEC. 23. 1 ø15 U.S.C. 1277¿ (a) On and after the last day of the
2-year period beginning on the date of the enactment of this sec-
tion, the requirements for the labeling of art materials set forth in
the version of the standard of the American Society for Testing and
Materials designated D–4236 that is in effect on the date of the en-
actment of this section and as modified by subsection (b) shall be
deemed to be a regulation issued by the Commission under section
3(b).

(b) The following shall apply with respect to the standard of
the American Society for Testing and Materials referred to in sub-
section (a):

(1) The term ‘‘art material or art material product’’ shall
mean any substance marketed or represented by the producer
or repackager as suitable for use in any phase of the creation
of any work of visual or graphic art of any medium. The term
does not include economic poisons subject to the Federal Insec-
ticide, Fungicide, and Rodenticide Act or drugs, devices, or cos-
metics subject to the Federal Food, Drug, and Cosmetics Act.
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(2) The standard referred to in subsection (a) as modified
by this subsection applies to art materials intended for users
of any age.

(3) Each producer or repackager of art materials shall de-
scribe in writing the criteria used to determine whether an art
material has the potential for producing chronic adverse health
effects. Each producer or repackager shall be responsible for
submitting to the Commission these criteria and a list of art
materials that require hazard warning labels under this sec-
tion.

(4) Upon the request of the Commission, a producer or re-
packager of art materials shall submit to the Commission prod-
uct formulations and the criteria used to determine whether
the art material or its ingredients have the potential for pro-
ducing chronic adverse health effects.

(5) All art materials that require chronic hazard labeling
pursuant to this section must include on the label the name
and address of the producer or repackager of the art materials
and an appropriate telephone number and a statement signi-
fying that such art materials are inappropriate for use by chil-
dren.

(6) If an art material producer or repackager becomes
newly aware of any significant information regarding the haz-
ards of an art material or ways to protect against the hazard,
this new information must be incorporated into the labels of
such art materials that are manufactured after 12 months
from the date of discovery. If a producer or repackager refor-
mulates an art material, the new formulation must be evalu-
ated and labeled in accordance with the standard referred to
in subsection (a) as modified by this subsection.

(7) If the Commission determines that an art material in
a container equal to or smaller than one fluid ounce (30 ml) (if
the product is sold by volume) or one ounce net weight (28 g)
(if the product is sold by weight) has the potential for pro-
ducing chronic adverse health effects with customary or rea-
sonably foreseeable use despite its small size, the Commission
may require the art material to carry a label which conveys all
the information required under the standard referred to in sub-
section (a) as modified by this subsection for art materials in
a container greater than one fluid ounce or one ounce net
weight. If the information cannot fit on the package label, the
Commission shall require the art material to have a package
insert which conveys all this information. If the art material
has a package insert, the label on the product shall include a
signal word in conformance with paragraph 5 of the standard
referred to in subsection (a), a list of potentially harmful or
sensitizing components, and the statement ‘‘see package insert
before use’’. For purposes of this subsection, the term ‘‘package
insert’’ means a display of written, printed, or graphic matter
upon a leaflet or suitable material accompanying the art mate-
rial. This requirement is in addition to, and is not meant to su-
persede, the requirement of paragraph 5.8 of the standard des-
ignated D–4236.

(8) In determining whether an art material has the poten-
tial for producing chronic adverse health effects, including car-



114Sec. 23 FEDERAL HAZARDOUS SUBSTANCES ACT

cinogenicity and potential carcinogenicity, a toxicologist shall
take into account opinions of various regulatory agencies and
scientific bodies.
(c) If the Commission determines that a revision proposed by

the American Society for Testing and Materials is in the public in-
terest, it shall incorporate the revision into the standard referred
to in subsection (a) as modified by subsection (b) after providing no-
tice and an opportunity for comment. If at any time the Commis-
sion finds that the standard referred to in subsection (a) as modi-
fied by subsection (b) is inadequate for the protection of the public
interest, it shall promulgate an amendment to the standard which
will adequately protect the public interest. Such final standard
shall be promulgated pursuant to section 553 of title 5, United
States Code, except that the Commission shall give interested per-
sons an opportunity for the oral presentation of data, views, or ar-
guments, in addition to an opportunity to make written submis-
sions. A transcript shall be kept of any oral presentation.

(d)(1) Within 1 year of the date of the enactment of this sec-
tion, the Commission shall issue guidelines which specify criteria
for determining when any customary or reasonably foreseeable use
of an art material can result in a chronic hazard. In developing
such guidelines the Commission shall conduct a public hearing and
provide reasonable opportunity for the submission of comments.

(2) The guidelines established under paragraph (1) shall
include—

(A) criteria for determining when art materials may
produce chronic adverse health effects in children and criteria
for determining when art materials may produce such health
effects in adults,

(B) criteria for determining which substances contained in
art materials have the potential for producing chronic adverse
health effects and what those effects are,

(C) criteria for determining the bioavailability of chron-
ically hazardous substances contained in art materials when
the products are used in a customary or reasonably foreseeable
manner, and

(D) criteria for determining acceptable daily intake levels
for chronically hazardous substances contained in art mate-
rials.

Where appropriate, criteria used for assessing risks to children
may be the same as those used for adults.

(3) The Commission shall periodically review the guidelines es-
tablished under paragraph (1) to determine whether the guidelines
reflect relevant changes in scientific knowledge and in the formula-
tions of art materials, and shall amend the guidelines to reflect
such changes.

(e) The Commission shall develop informational and edu-
cational materials about art materials and shall distribute the in-
formational and educational materials to interested persons.

(f) The Commission may bring an action under section 8 to en-
join the purchase of any art material required to be labeled under
this Act which is for use by children in pre-kindergarten, kinder-
garten, or grades 1 through 6.
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SEC. 24. ø15 U.S.C. 1278¿ REQUIREMENTS FOR LABELING CERTAIN
TOYS AND GAMES.

(a) TOYS OR GAMES FOR CHILDREN WHO ARE AT LEAST 3.—
(1) REQUIREMENT.—The packaging of any toy or game in-

tended for use by children who are at least 3 years old but not
older than 6 years (or such other upper age limit as the Com-
mission may determine, which may not be less than 5 years
old), any descriptive material which accompanies such toy or
game, and, in the case of bulk sales of such toy or game when
unpackaged, any bin, container for retail display, or vending
machine from which the unpackaged toy or game is dispensed
shall bear or contain the cautionary statement described in
paragraph (2) if the toy or game—

(A) is manufactured for sale, offered for sale, or dis-
tributed in commerce in the United States, and

(B) includes a small part, as defined by the Commis-
sion.
(2) LABEL.—The cautionary statement required by para-

graph (1) for a toy or game shall be as follows:

(b) BALLOONS, SMALL BALLS, AND MARBLES.—
(1) REQUIREMENT.—In the case of any latex balloon, any

ball with a diameter of 1.75 inches or less intended for children
3 years of age or older, any marble intended for children 3
years of age or older, or any toy or game which contains such
a balloon, ball, or marble, which is manufactured for sale, of-
fered for sale, or distributed in commerce in the United
States—

(A) the packaging of such balloon, ball, marble, toy, or
game,

(B) any descriptive material which accompanies such
balloon, ball, marble, toy, or game, and

(C) in the case of bulk sales of any such product when
unpackaged, any bin, container for retail display, or vend-
ing machine from which such unpackaged balloon, ball,
marble, toy, or game is dispensed,

shall bear or contain the cautionary statement described in
paragraph (2).

(2) LABEL.—The cautionary statement required under
paragraph (1) for a balloon, ball, marble, toy, or game shall be
as follows:

(A) BALLOONS.—In the case of balloons, or toys or
games that contain latex balloons, the following cautionary
statement applies:
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(B) BALLS.—In the case of balls, the following cau-
tionary statement applies:

(C) MARBLES.—In the case of marbles, the following
cautionary statement applies:

(D) TOYS AND GAMES.—In the case of toys or games
containing balls, the following cautionary statement ap-
plies:

In the case of toys or games containing marbles, the fol-
lowing cautionary statement applies:



117 Sec. 24FEDERAL HAZARDOUS SUBSTANCES ACT

(c) GENERAL LABELING REQUIREMENTS.—
(1) IN GENERAL.—Except as provided in paragraphs (2) and

(3), any cautionary statement required under subsection (a) or
(b) shall be—

(A) displayed in its entirety on the principal display
panel of the product’s package, and on any descriptive ma-
terial which accompanies the product, and, in the case of
bulk sales of such product when unpackaged, on the bin,
container for retail display of the product, and any vending
machine from which the unpackaged product is dispensed,
and

(B) displayed in the English language in conspicuous
and legible type in contrast by typography, layout, or color
with other printed matter on such package, descriptive
materials, bin, container, and vending machine, and in a
manner consistent with part 1500 of title 16, Code of Fed-
eral Regulations (or successor regulations thereto).
(2) EXCEPTION FOR PRODUCTS MANUFACTURED OUTSIDE

UNITED STATES.—In the case of a product manufactured outside
the United States and directly shipped from the manufacturer
to the consumer by United States mail or other delivery serv-
ice, the accompanying material inside the package of the prod-
uct may fail to bear the required statement if other accom-
panying material shipped with the product bears such state-
ment.

(3) SPECIAL RULES FOR CERTAIN PACKAGES.—(A) A cau-
tionary statement required by subsection (a) or (b) may, in lieu
of display on the principal display panel of the product’s pack-
age, be displayed on another panel of the package if—

(i) the package has a principal display panel of 15
square inches or less and the required statement is dis-
played in three or more languages; and

(ii) the statement specified in subparagraph (B) is dis-
played on the principal display panel and is accompanied
by an arrow or other indicator pointing toward the place
on the package where the statement required by sub-
section (a) or (b) appears.
(B)(i) In the case of a product to which subsection (a), sub-

section (b)(2)(B), subsection (b)(2)(C), or subsection (b)(2)(D) ap-
plies, the statement specified by this subparagraph is as fol-
lows:



118Sec. 24 FEDERAL HAZARDOUS SUBSTANCES ACT

1 So in law. Reference in subsection (d) probably should be to ‘‘this section’’.

(ii) In the case of a product to which subsection (b)(2)(A)
applies, the statement specified by this subparagraph is as fol-
lows:

(d) TREATMENT AS MISBRANDED HAZARDOUS SUBSTANCE.—A
balloon, ball, marble, toy, or game, that is not in compliance with
the requirements of this subsection 1 shall be considered a mis-
branded hazardous substance under section 2(p).
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FAIR PACKAGING AND LABELING ACT

[Public Law 89–755, 80 Stat. 1296, November 3, 1966]

[As amended through Public Law 102–329, August 3, 1992]

AN ACT To regulate interstate and foreign commerce by preventing the use of un-
fair or deceptive methods of packaging or labeling of certain consumer commod-
ities distributed in such commerce, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, ø15 U.S.C. 1451
note¿ That this Act may be cited as the ‘‘Fair Packaging and Label-
ing Act’’.

DECLARATION OF POLICY

SEC. 2. ø15 U.S.C. 1451¿ Informed consumers are essential to
the fair and efficient functioning of a free market economy. Pack-
ages and their labels should enable consumers to obtain accurate
information as to the quantity of the contents and should facilitate
value comparisons. Therefore, it is hereby declared to be the policy
of the Congress to assist consumers and manufacturers in reaching
these goals in the marketing of consumer goods.

PROHIBITION OF UNFAIR AND DECEPTIVE PACKAGING AND LABELING

SEC. 3. ø15 U.S.C. 1452¿ (a) It shall be unlawful for any per-
son engaged in the packaging or labeling of any consumer com-
modity (as defined in this Act) for distribution in commerce, or for
any person (other than a common carrier for hire, a contract car-
rier for hire, or a freight forwarder for hire) engaged in the dis-
tribution in commerce of any packaged or labeled consumer com-
modity, to distribute or to cause to be distributed in commerce any
such commodity if such commodity is contained in a package, or if
there is affixed to that commodity a label, which does not conform
to the provisions of this Act and of regulations promulgated under
the authority of this Act.

(b) The prohibition contained in subsection (a) shall not apply
to persons engaged in business as wholesale or retail distributors
of consumer commodities except to the extent that such persons (1)
are engaged in the packaging or labeling of such commodities, or
(2) prescribe or specify by any means the manner in which such
commodities are packaged or labeled.

REQUIREMENTS AND PROHIBITIONS

SEC. 4. ø15 U.S.C. 1453¿ (a) No person subject to the prohibi-
tion contained in section 3 shall distribute or cause to be distrib-
uted in commerce any packaged consumer commodity unless in
conformity with regulations which shall be established by the pro-
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1 Indentation of paragraphs (1) through (6) so in law.

mulgating authority pursuant to section 6 of this Act which shall
provide that—

(1) 1 The commodity shall bear a label specifying the identity
of the commodity and the name and place of business of the manu-
facturer, packer, or distributor;

(2) The net quantity of contents (in terms of weight or mass,
measure, or numerical count) shall be separately and accurately
stated in a uniform location upon the principal display panel of
that label, using the most appropriate units of both the customary
inch/pound system of measure, as provided in paragraph (3) of this
subsection, and, except as provided in paragraph (3)(A)(ii) or para-
graph (6) of this subsection, the SI metric system;

(3) The separate label statement of net quantity of contents ap-
pearing upon or affixed to any package—

(A)(i) if on a package labeled in terms of weight, shall be
expressed in pounds, with any remainder in terms of ounces or
common or decimal fractions of the pound; or in the case of liq-
uid measure, in the largest whole unit (quarts, quarts and
pints, or pints, as appropriate) with any remainder in terms of
fluid ounces or common or decimal fractions of the pint or
quart;

(ii) if on a random package, may be expressed in terms of
pounds and decimal fractions of the pound carried out to not
more than three decimal places and is not required to, but
may, include a statement in terms of the SI metric system car-
ried out to not more than three decimal places;

(iii) if on a package labeled in terms of linear measure,
shall be expressed in terms of the largest whole unit (yards,
yards and feet, or feet, as appropriate) with any remainder in
terms of inches or common or decimal fractions of the foot or
yard;

(iv) if on a package labeled in terms of measure of area,
shall be expressed in terms of the largest whole square unit
(square yards, square yards and square feet, or square feet, as
appropriate) with any remainder in terms of square inches or
common or decimal fractions of the square foot or square yard;

(B) shall appear in conspicuous and easily legible type in
distinct contrast (by typography, layout, color, embossing, or
molding) with other matter on the package;

(C) shall contain letters or numerals in a type size which
shall be (i) established in relationship to the area of the prin-
cipal display panel of the package, and (ii) uniform for all pack-
ages of substantially the same size; and

(D) shall be so placed that the lines of printed matter in-
cluded in that statement are generally parallel to the base on
which the package rests as it is designed to be displayed; and
(4) The label of any package of a consumer commodity which

bears a representation as to the number of servings of such com-
modity contained in such package shall bear a statement of the net
quantity (in terms of weight or mass, measure, or numerical count)
of each such serving.

(5) For purposes of paragraph (3)(A)(ii) of this subsection the
term ‘‘random package’’ means a package which is one of a lot,
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shipment, or delivery of packages of the same consumer commodity
with varying weights or masses, that is, packages with no fixed
weight or mass pattern.

(6) The requirement of paragraph (2) that the statement of net
quantity of contents include a statement in terms of the SI metric
system shall not apply to foods that are packaged at the retail
store level.

(b) No person subject to the prohibition contained in section 3
shall distribute or cause to be distributed in commerce any pack-
aged consumer commodity if any qualifying words or phrases ap-
pear in conjunction with the separate statement of the net quantity
of contents required by subsection (a), but nothing in this sub-
section or in paragraph (2) of subsection (a) shall prohibit supple-
mental statements, at other places on the package, describing in
nondeceptive terms the net quantity of contents: Provided, That
such supplemental statements of net quantity of contents shall not
include any term qualifying a unit of weight or mass, measure, or
count that tends to exaggerate the amount of the commodity con-
tained in the package.

ADDITIONAL REGULATIONS

SEC. 5. ø15 U.S.C. 1454¿ (a) The authority to promulgate regu-
lations under this Act is vested in (A) the Secretary of Health, Edu-
cation, and Welfare (referred to hereinafter as the ‘‘Secretary’’) with
respect to any consumer commodity which is a food, drug, device,
or cosmetic, as each such term is defined by section 201 of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C. 321); and (B) the
Federal Trade Commission (referred to hereinafter as the ‘‘Com-
mission’’) with respect to any other consumer commodity.

(b) If the promulgating authority specified in this section finds
that, because of the nature, form, or quantity of a particular con-
sumer commodity, or for other good and sufficient reasons, full
compliance with all the requirements otherwise applicable under
section 4 of this act is impracticable or is not necessary for the ade-
quate protection of consumers, the Secretary or the Commission
(whichever the case may be) shall promulgate regulations exempt-
ing such commodity from those requirements to the extent and
under such conditions as the promulgating authority determines to
be consistent with section 2 of this Act.

(c) Whenever the promulgating authority determines that regu-
lations containing prohibitions or requirements other than those
prescribed by section 4 are necessary to prevent the deception of
consumers or to facilitate value comparisons as to any consumer
commodity, such authority shall promulgate with respect to that
commodity regulations effective to—

(1) establish and define standards for characterization of
the size of a package enclosing any consumer commodity,
which may be used to supplement the label statement of net
quantity of contents of packages containing such commodity,
but this paragraph shall not be construed as authorizing any
limitation on the size, shape, weight or mass, dimensions, or
number of packages which may be used to enclose any com-
modity;
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1 Repetition so in law. The word ‘‘if’’ in clause (2) of subsection (e) probably should be stricken.

(2) regulate the placement upon any package containing
any commodity, or upon any label affixed to such commodity,
of any printed matter stating or representing by implication
that such commodity is offered for retail sale at a price lower
than the ordinary and customary retail sale price or that a re-
tail sale price advantage is accorded to purchasers thereof by
reason of the size of that package or the quantity of its con-
tents;

(3) require that the label on each package of a consumer
commodity (other than one which is a food within the meaning
of section 201(f) of the Federal Food, Drug, and Cosmetic Act)
bear (A) the common or usual name of such consumer com-
modity, if any, and (B) in case such consumer commodity con-
sists of two or more ingredients, the common or usual name of
each such ingredient listed in order of decreasing predomi-
nance, but nothing in this paragraph shall be deemed to re-
quire that any trade secret be divulged; or

(4) prevent the nonfunctional-slack-fill of packages con-
taining consumer commodities.

For purposes of paragraph (4) of this subsection, a package shall
be deemed to be nonfunctionally slack-filled if it is filled to sub-
stantially less than its capacity for reasons other than (A) protec-
tion of the contents of such package or (B) the requirements of ma-
chines used for enclosing the contents in such package.

(d) Whenever the Secretary of Commerce determines that there
is undue proliferation of the weights or masses, measures, or quan-
tities in which any consumer commodity or reasonably comparable
consumer commodities are being distributed in packages for sale at
retail and such undue proliferation impairs the reasonable ability
of consumers to make value comparisons with respect to such con-
sumer commodity or commodities, he shall request manufacturers,
packers, and distributors of the commodity or commodities to par-
ticipate in the development of a voluntary product standard for
such commodity or commodities under the procedures for the devel-
opment of voluntary products standards established by the Sec-
retary pursuant to section 2 of the Act of March 3, 1901 (31 Stat.
1449, as amended; 15 U.S.C. 272). Such procedures shall provide
adequate manufacturer, packer, distributor, and consumer rep-
resentation.

(e) If (1) after one year after the date on which the Secretary
of Commerce first makes the request of manufacturers, packers,
and distributors to participate in the development of a voluntary
product standard as provided in subsection (d) of this section, he
determines that such a standard will not be published pursuant to
the provisions of such subsection (d), or (2) if 1 such a standard is
published and the Secretary of Commerce determines that it has
not been observed, he shall promptly report such determination to
the Congress with a statement of the efforts that have been made
under the voluntary standards program and his recommendation
as to whether Congress should enact legislation providing regu-
latory authority to deal with the situation in question.
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PROCEDURE FOR PROMULGATION OF REGULATIONS

SEC. 6. ø15 U.S.C. 1455¿ (a) Regulations promulgated by the
Secretary under section 4 or section 5 of this Act shall be promul-
gated, and shall be subject to judicial review, pursuant to the provi-
sions of subsections (e), (f), and (g) of section 701 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 371 (e), (f), and (g)). Hear-
ings authorized or required for the promulgation of any such regu-
lations by the Secretary shall be conducted by the Secretary or by
such officer or employee of the Department of Health, Education,
and Welfare as he may designate for that purpose.

(b) Regulations promulgated by the Commission under section
4 or section 5 of this Act shall be promulgated, and shall be subject
to judicial review, by proceedings taken in conformity with the pro-
visions of subsections (e), (f), and (g) of section 701 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 371 (e), (f), and (g)) in the
same manner, and with the same effect, as if such proceedings
were taken by the Secretary pursuant to subsection (a) of this sec-
tion. Hearings authorized or required for the promulgation of any
such regulations by the Commission shall be conducted by the
Commission or by such officer or employee of the Commission as
the Commission may designate for that purpose.

(c) In carrying into effect the provisions of this Act, the Sec-
retary and the Commission are authorized to cooperate with any
department or agency of the United States, with any State, Com-
monwealth, or possession of the United States, and with any de-
partment, agency, or political subdivision of any such State, Com-
monwealth, or possession.

(d) No regulation adopted under this Act shall preclude the
continued use of returnable or reusable glass containers for bev-
erages in inventory or with the trade as of the effective date of this
Act, nor shall any regulation under this Act preclude the orderly
disposal of packages in inventory or with the trade as of the effec-
tive date of such regulation.

ENFORCEMENT

SEC. 7. ø15 U.S.C. 1456¿ (a) Any consumer commodity which
is a food, drug, device, or cosmetic, as each such term is defined
by section 201 of the Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321), and which is introduced or delivered for introduction
into commerce in violation of any of the provisions of this Act, or
the regulations issued pursuant to this Act, shall be deemed to be
misbranded within the meaning of chapter III of the Federal Food,
Drug, and Cosmetic Act, but the provisions of section 303 of that
Act (21 U.S.C. 333) shall have no application to any violation of
section 3 of this Act.

(b) Any violation of any of the provisions of this Act, or the reg-
ulations issued pursuant to this Act, with respect to any consumer
commodity which is not a food, drug, device, or cosmetic, shall con-
stitute an unfair or deceptive act or practice in commerce in viola-
tion of section 5(a) of the Federal Trade Commission Act and shall
be subject to enforcement under section 5(b) of the Federal Trade
Commission Act.

(c) In the case of any imports into the United States of any
consumer commodity covered by this Act, the provisions of sections
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1 Editorially supplied. Section 8 heading omitted in law.
2 Designation so in law. Subsections (a) through (f) probably should have been paragraphs (1)

through (6).

4 and 5 of this Act shall be enforced by the Secretary of the Treas-
ury pursuant to section 801 (a) and (b) of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 381).

[ANNUAL REPORTS TO CONGRESS] 1

SEC. 8. ø15 U.S.C. 1457¿ Each officer or agency required or au-
thorized by this Act to promulgate regulations for the packaging or
labeling of any consumer commodity, shall transmit to the Con-
gress each year a report containing a full and complete description
of the activities of that officer or agency for the administration and
enforcement of this Act during the preceding fiscal year. All agen-
cies except the Department of Health and Human Services and the
Federal Trade Commission shall submit their reports in January of
each year. The Department of Health and Human Services shall in-
clude this report in its annual report to Congress on activities
under the Federal Food, Drug, and Cosmetic Act, and the Federal
Trade Commission shall include this report in the Commission’s
annual report to Congress.

COOPERATION WITH STATE AUTHORITIES

SEC. 9. ø15 U.S.C. 1458¿ (a) A copy of each regulation promul-
gated under this Act shall be transmitted promptly to the Sec-
retary of Commerce, who shall (1) transmit copies thereof to all ap-
propriate State officers and agencies, and (2) furnish to such State
officers and agencies information and assistance to promote to the
greatest practicable extent uniformity in State and Federal regula-
tion of the labeling of consumer commodities.

(b) Nothing contained in this section shall be construed to im-
pair or otherwise interfere with any program carried into effect by
the Secretary of Health, Education, and Welfare under other provi-
sions of law in cooperation with State governments or agencies, in-
strumentalities, or political subdivisions thereof.

DEFINITIONS

SEC. 10. ø15 U.S.C. 1459¿ For the purposes of this Act—
(a) 2 The term ‘‘consumer commodity’’, except as otherwise spe-

cifically provided by this subsection, means any food, drug, device,
or cosmetic (as those terms are defined by the Federal Food, Drug,
and Cosmetic Act), and any other article, product, or commodity of
any kind or class which is customarily produced or distributed for
sale through retail sales agencies or instrumentalities for consump-
tion by individuals, or use by individuals for purposes of personal
care or in the performance of services ordinarily rendered within
the household, and which usually is consumed or expended in the
course of such consumption or use. Such term does not include—

(1) any meat or meat product, poultry or poultry product,
or tobacco or tobacco product;

(2) any commodity subject to packaging or labeling re-
quirements imposed by the Secretary of Agriculture pursuant
to the Federal Insecticide, Fungicide, and Rodenticide Act, or
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1 Designation so in law. Subsections (a) through (c) probably should have been paragraphs (1)
through (3).

the provisions of the eighth paragraph under the heading ‘‘Bu-
reau of Animal Industry’’ of the Act of March 4, 1913 (37 Stat.
832–833; 21 U.S.C. 151–157), commonly known as the Virus-
Serum-Toxin Act;

(3) any drug subject to the provisions of section 503(b)(1)
or 506 of the Federal Food, Drug, and Cosmetic Act (21 U.S.C.
353(b)(1) and 356);

(4) any beverage subject to or complying with packaging or
labeling requirements imposed under the Federal Alcohol Ad-
ministration Act (27 U.S.C. 201 et seq.); or

(5) any commodity subject to the provisions of the Federal
Seed Act (7 U.S.C. 1551–1610).
(b) The term ‘‘package’’ means any container or wrapping in

which any consumer commodity is enclosed for use in the delivery
or display of that consumer commodity to retail purchasers, but
does not include—

(1) shipping containers or wrappings used solely for the
transportation of any consumer commodity in bulk or in quan-
tity to manufacturers, packers, or processors, or to wholesale
or retail distributors thereof;

(2) shipping containers or outer wrappings used by retail-
ers to ship or deliver any commodity to retail customers if such
containers and wrappings bear no printed matter pertaining to
any particular commodity; or

(3) containers subject to the provisions of the Act of August
3, 1912 (37 Stat. 250, as amended; 15 U.S.C. 231–233), or the
Act of March 4, 1915 (38 Stat. 1186, as amended; 15 U.S.C.
234–236).
(c) The term ‘‘label’’ means any written, printed, or graphic

matter affixed to any consumer commodity or affixed to or appear-
ing upon a package containing any consumer commodity.

(d) The term ‘‘person’’ includes any firm, corporation, or asso-
ciation.

(e) The term ‘‘commerce’’ means (1) commerce between any
State, the District of Columbia, the Commonwealth of Puerto Rico,
or any territory or possession of the United States, and any place
outside thereof, and (2) commerce within the District of Columbia
or within any territory or possession of the United States not orga-
nized with a legislative body, but shall not include exports to for-
eign countries.

(f) The term ‘‘principal display panel’’ means that part of a
label that is most likely to be displayed, presented, shown, or ex-
amined under normal and customary conditions of display for retail
sale.

SAVING PROVISION

SEC. 11. ø15 U.S.C. 1460¿ Nothing contained in this Act shall
be construed to repeal, invalidate, or supersede—

(a) 1 the Federal Trade Commission Act or any statute de-
fined therein as an antitrust Act;

(b) the Federal Food, Drug, and Cosmetic Act; or
(c) the Federal Hazardous Substances Labeling Act.
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EFFECT UPON STATE LAW

SEC. 12. ø15 U.S.C. 1461¿ It is hereby declared that it is the
express intent of Congress to supersede any and all laws of the
States or political subdivisions thereof insofar as they may now or
hereafter provide for the labeling of the net quantity of contents of
the package of any consumer commodity covered by this Act which
are less stringent than or require information different from the re-
quirements of section 4 of this Act or regulations promulgated pur-
suant thereto.

EFFECTIVE DATE

SEC. 13. ø15 U.S.C. 1451 note¿ This Act shall take effect on
July 1, 1967: Provided, That the Secretary (with respect to any con-
sumer commodity which is a food, drug, device, or cosmetic, as
those terms are defined by the Federal Food, Drug, and Cosmetic
Act), and the Commission (with respect to any other consumer com-
modity) may by regulation postpone, for an additional twelve-
month period, the effective date of this Act with respect to any
class or type of consumer commodity on the basis of a finding that
such a postponement would be in the public interest.
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POISON PREVENTION PACKAGING ACT OF 1970

NOTE.—Section 30(a) of the Consumer Product Safety Act (15
U.S.C. 2079(a)) (p. 176) transferred the functions of the Secretary
of Health, Education, and Welfare under the Poison Prevention
Packaging Act of 1970 (15 U.S.C. 1471 et seq.) to the Consumer
Product Safety Commission.
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1 Headings editorially supplied.
2 Indentation of paragraphs (1) through (5) so in law.
3 Section 30(a) of the Consumer Product Safety Act (15 U.S.C. 2079(a)) (p. 176) transferred

the functions of the Secretary of Health, Education, and Welfare under this Act to the Consumer
Product Safety Commission.

POISON PREVENTION PACKAGING ACT

[Public Law 91–601, 84 Stat. 1670, December 30, 1970]

[As amended through Public Law 97–414, January 4, 1983]

AN ACT To provide for special packaging to protect children from serious personal
injury or serious illness resulting from handling, using, or ingesting household
substances, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

[SHORT TITLE] 1

SECTION 1. ø15 U.S.C. 1471 note¿ This Act may be cited as the
‘‘Poison Prevention Packaging Act of 1970’’.

[DEFINITIONS]

SEC. 2. ø15 U.S.C. 1471¿ For the purpose of this Act—
(1) 2 The term ‘‘Secretary’’ means the Secretary of Health, Edu-

cation, and Welfare. 3

(2) The term ‘‘household substance’’ means any substance
which is customarily produced or distributed for sale for consump-
tion or use, or customarily stored, by individuals in or about the
household and which is—

(A) a hazardous substance as that term is defined in sec-
tion 2(f) of the Federal Hazardous Substances Act (15 U.S.C.
1261(f));

(B) a food, drug, or cosmetic as those terms are defined in
section 201 of the Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321); or

(C) a substance intended for use as fuel when stored in a
portable container and used in the heating, cooking, or refrig-
eration system of a house.
(3) The term ‘‘package’’ means the immediate container or

wrapping in which any household substance is contained for con-
sumption, use, or storage by individuals in or about the household,
and, for purposes of section 4(a)(2) of this Act, also means any
outer container or wrapping used in the retail display of any such
substance to consumers. Such term does not include—

(A) any shipping container or wrapping used solely for the
transportation of any household substance in bulk or in quan-
tity to manufacturers, packers, or processors, or to wholesale
or retail distributors thereof, or
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1 Comma in section 3(a) so in law.

(B) any shipping container or outer wrapping used by re-
tailers to ship or deliver any household substance to consumers
unless it is the only such container or wrapping.
(4) The term ‘‘special packaging’’ means packaging that is de-

signed or constructed to be significantly difficult for children under
five years of age to open or obtain a toxic or harmful amount of
the substance contained therein within a reasonable time and not
difficult for normal adults to use properly, but does not mean pack-
aging which all such children cannot open or obtain a toxic or
harmful amount within a reasonable time.

(5) The term ‘‘labeling’’ means all labels and other written,
printed, or graphic matter (A) upon any household substance or its
package, or (B) accompanying such substance.

[SPECIAL PACKAGING STANDARDS]

SEC. 3. ø15 U.S.C. 1472¿ (a) The Secretary, 1 may establish in
accordance with the provisions of this Act, by regulation, standards
for the special packaging of any household substance if he finds
that—

(1) the degree or nature of the hazard to children in the
availability of such substance, by reason of its packaging, is
such that special packaging is required to protect children from
serious personal injury or serious illness resulting from han-
dling, using, or ingesting such substance; and

(2) the special packaging to be required by such standard
is technically feasible, practicable, and appropriate for such
substance.
(b) In establishing a standard under this section, the Secretary

shall consider—
(1) the reasonableness of such standard;
(2) available scientific, medical, and engineering data con-

cerning special packaging and concerning childhood accidental
ingestions, illness, and injury caused by household substances;

(3) the manufacturing practices of industries affected by
this Act; and

(4) the nature and use of the household substance.
(c) In carrying out this Act, the Secretary shall publish his

findings, his reasons therefor, and citation of the sections of stat-
utes which authorize his action.

(d) Nothing in this Act shall authorize the Secretary to pre-
scribe specific packaging designs, product content, package quan-
tity, or, with the exception of authority granted in section 4(a)(2)
of this Act, labeling. In the case of a household substance for which
special packaging is required pursuant to a regulation under this
section, the Secretary may in such regulation prohibit the pack-
aging of such substance in packages which he determines are un-
necessarily attractive to children.

[MARKETING OF NONCOMPLYING PACKAGES]

SEC. 4. ø15 U.S.C. 1473¿ (a) For the purpose of making any
household substance which is subject to a standard established
under section 3 readily available to elderly or handicapped persons
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unable to use such substance when packaged in compliance with
such standard, the manufacturer or packer, as the case may be,
may package any household substance, subject to such a standard,
in packaging of a single size which does not comply with such
standard if—

(1) the manufacturer (or packer) also supplies such sub-
stance in packages which comply with such standard; and

(2) the packages of such substance which do not meet such
standard bear conspicuous labeling stating: ‘‘This package for
households without young children’’; except that the Secretary
may by regulation prescribe a substitute statement to the same
effect for packaging too small to accommodate such labeling.
(b) In the case of a household substance which is subject to

such a standard and which is dispensed pursuant to an order of a
physician, dentist, or other licensed medical practitioner authorized
to prescribe, such substance may be dispensed in noncomplying
packages only when directed in such order or when requested by
the purchaser.

(c) In the case of a household substance subject to such a
standard which is packaged under subsection (a) in a noncomplying
package, if the Secretary determines that such substance is not
also being supplied by a manufacturer (or packer) in popular size
packages which comply with such standard, he may, after giving
the manufacturer (or packer) an opportunity to comply with the
purposes of this Act, by order require such substance to be pack-
aged by such manufacturer (or packer) exclusively in special pack-
aging complying with such standard if he finds, after opportunity
for hearing, that such exclusive use of special packaging is nec-
essary to accomplish the purposes of this Act.

[PROCEEDINGS]

SEC. 5. ø15 U.S.C. 1474¿ (a) Proceedings to issue, amend, or
repeal a regulation prescribing a standard under section 3 shall be
conducted in accordance with the procedures prescribed by section
553 (other than paragraph (3)(B) of the last sentence of subsection
(b) of such section) of title 5 of the United States Code unless the
Secretary elects the procedures prescribed by subsection (e) of sec-
tion 701 of the Federal Food, Drug, and Cosmetic Act, in which
event such subsection and subsections (f) and (g) of such section
701 shall apply to such proceedings. If the Secretary makes such
election, he shall publish that fact with the proposal required to be
published under paragraph (1) of such subsection (e).

(b)(1) In the case of any standard prescribed by a regulation
issued in accordance with section 553 of title 5 of the United States
Code, any person who will be adversely affected by such a standard
may, at any time prior to the 60th day after the regulation pre-
scribing such standard is issued by the Secretary, file a petition
with the United States Court of Appeals for the circuit in which
such person resides or has his principal place of business for a judi-
cial review of such standard. A copy of the petition shall be forth-
with transmitted by the clerk of the court to the Secretary or other
officer designated by him for that purpose. The Secretary shall file
in the court the record of the proceedings on which the Secretary
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1 Section 6 amended the Federal Hazardous Substances Act (15 U.S.C. 1261 et seq.), the Fed-
eral Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136 et seq.), and the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 301 et seq.).

based his standard, as provided in section 2112 of title 28 of the
United States Code.

(2) If the petitioner applies to the court for leave to adduce ad-
ditional evidence, and shows to the satisfaction of the court that
such additional evidence is material and that there was no oppor-
tunity to adduce such evidence in the proceeding before the Sec-
retary, the court may order such additional evidence (and evidence
in rebuttal thereof) to be taken before the Secretary in a hearing
or in such other manner, and upon such terms and conditions, as
to the court may seem proper. The Secretary may modify his find-
ings as to the facts, or make new findings, by reason of the addi-
tional evidence so taken, and he shall file such modified or new
findings, and his recommendation, if any, for the modification or
setting aside of his original standard, with the return of such addi-
tional evidence.

(3) Upon the filing of the petition under paragraph (1) of this
subsection the court shall have jurisdiction to review the standard
of the Secretary in accordance with subparagraphs (A), (B), (C),
and (D) of paragraph (2) of section 706 of title 5 of the United
States Code. If the court ordered additional evidence to be taken
under paragraph (2) of this subsection, the court shall also review
the Secretary’s standard to determine if, on the basis of the entire
record before the court pursuant to paragraphs (1) and (2) of this
subsection, it is supported by substantial evidence. If the court
finds the standard is not so supported, the court may set it aside.

(4) With respect to any standard reviewed under this sub-
section, the court may grant appropriate relief pending conclusion
of the review proceedings, as provided in section 705 of such title
5.

(5) The judgment of the court affirming or setting aside, in
whole or in part, any such standard of the Secretary shall be final,
subject to review by the Supreme Court of the United States upon
certiorari or certification, as provided in section 1254 of title 28 of
the United States Code.

[AMENDMENTS]

SEC. 6. [Omitted.] 1

[PREEMPTION]

SEC. 7. ø15 U.S.C. 1476¿ (a) Except as provided in subsections
(b) and (c), whenever a standard established by the Secretary
under this Act applicable to a household substance is in effect, no
State or political subdivision thereof shall have any authority ei-
ther to establish or continue in effect, with respect to such house-
hold substance, any standard for special packaging (and any ex-
emption therefrom and requirement related thereto) which is not
identical to the standard established under section 3 (and any ex-
emption therefrom and requirement related thereto) of this Act.

(b) The Federal Government and the government of any State
or political subdivision of a State may establish and continue in ef-
fect, with respect to a household substance for its own use, a stand-
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ard for special packaging or related requirement which is designed
to protect against a risk of illness or injury with respect to which
a standard for special packaging or related requirement is in effect
under this Act and which is not identical to such standard or re-
quirement if the Federal, State, or political subdivision standard or
requirement provides a higher degree of protection from such risk
of illness or injury than the standard or requirement in effect
under this Act.

(c)(1) Upon application of a State or political subdivision of a
State, the Commission may, by regulation promulgated in accord-
ance with paragraph (2), exempt from subsection (a), under such
conditions as may be prescribed in such regulation, any standard
for special packaging or related requirement of such State or polit-
ical subdivision applicable to a household substance subject to a
standard or requirement in effect under this Act if—

(A) compliance with the State or political subdivision
standard or requirement would not cause the household sub-
stance to be in violation of the standard or requirement in ef-
fect under this Act, and

(B) the State or political subdivision standard or require-
ment (i) provides a significantly higher degree of protection
from the risk of illness or injury with respect to which the Fed-
eral standard or requirement is in effect, and (ii) does not un-
duly burden interstate commerce.

In determining the burden, if any, of a State or political subdivi-
sion standard or requirement on interstate commerce the Commis-
sion shall consider and make appropriate (as determined by the
Commission in its discretion) findings on the technological and eco-
nomic feasibility of complying with such standard or requirement,
the cost of complying with such standard or requirement, the geo-
graphic distribution of the household substance to which the stand-
ard or requirement would apply, the probability of other States or
political subdivisions applying for an exemption under this sub-
section for a similar standard or requirement, and the need for a
national, uniform standard or requirement under this Act for such
household substance.

(2) A regulation under paragraph (1) granting an exemption for
a standard or requirement of a State or political subdivision of a
State may be promulgated by the Commission only after it has pro-
vided, in accordance with section 553(b) of title 5, United States
Code, notice with respect to the promulgation of the regulation and
has provided opportunity for the oral presentation of views respect-
ing its promulgation.

[EFFECTIVE DATE]

SEC. 8. ø15 U.S.C. 1471 note¿ This Act shall take effect on the
date of its enactment. Each regulation establishing a special pack-
aging standard shall specify the date such standard is to take effect
which date shall not be sooner than one hundred and eighty days
or later than one year from the date such regulation is final, unless
the Secretary, for good cause found, determines that an earlier ef-
fective date is in the public interest and publishes in the Federal
Register his reason for such finding, in which case such earlier
date shall apply. No such standard shall be effective as to house-
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hold substances subject to this Act packaged prior to the effective
date of such final regulation.
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1 Description so in law. Probably should be ‘‘Sec. 9. Procedure for consumer product safety
rules.’’

2 So in law. The item relating to section 10 probably should be stricken.
3 Editorially supplied.

CONSUMER PRODUCT SAFETY ACT

[Public Law 92–573, 86 Stat. 1207, October 27, 1972]

[As amended through Public Law 103–437, November 2, 1994]

AN ACT To prohibit the introduction or movement in interstate commerce or arti-
cles of wearing apparel and fabrics which are so highly flammable as to be dan-
gerous when worn by individuals, and for other purposes.

SHORT TITLE; TABLE OF CONTENTS

SECTION 1. ø15 U.S.C. 2051 note¿ This Act may be cited as the
‘‘Consumer Product Safety Act’’.
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FINDINGS AND PURPOSES

SEC. 2. ø15 U.S.C. 2051¿ (a) The Congress finds that—
(1) an unacceptable number of consumer products which

present unreasonable risks of injury are distributed in com-
merce;

(2) complexities of consumer products and the diverse na-
ture and abilities of consumers using them frequently result in
an inability of users to anticipate risks and to safeguard them-
selves adequately;

(3) the public should be protected against unreasonable
risks of injury associated with consumer products;

(4) control by State and local governments of unreasonable
risks of injury associated with consumer products is inad-
equate and may be burdensome to manufacturers;

(5) existing Federal authority to protect consumers from
exposure to consumer products presenting unreasonable risks
of injury is inadequate; and

(6) regulation of consumer products the distribution or use
of which affects interstate or foreign commerce is necessary to
carry out this Act.
(b) The purposes of this Act are—

(1) to protect the public against unreasonable risks of in-
jury associated with consumer products;

(2) to assist consumers in evaluating the comparative safe-
ty of consumer products;

(3) to develop uniform safety standards for consumer prod-
ucts and to minimize conflicting State and local regulations;
and

(4) to promote research and investigation into the causes
and prevention of product-related deaths, illnesses, and inju-
ries.

DEFINITIONS

SEC. 3. ø15 U.S.C. 2052¿ (a) For purposes of this Act:
(1) The term ‘‘consumer product’’ means any article, or

component part thereof, produced or distributed (i) for sale to
a consumer for use in or around a permanent or temporary
household or residence, a school, in recreation, or otherwise, or
(ii) for the personal use, consumption or enjoyment of a con-
sumer in or around a permanent or temporary household or
residence, a school, in recreation, or otherwise; but such term
does not include—

(A) any article which is not customarily produced or
distributed for sale to, or use or consumption by, or enjoy-
ment of, a consumer,

(B) tobacco and tobacco products,
(C) motor vehicles or motor vehicle equipment (as de-

fined by sections 102 (3) and (4) of the National Traffic
and Motor Vehicle Safety Act of 1966),

(D) pesticides (as defined by the Federal Insecticide,
Fungicide, and Rodenticide Act),

(E) any article which, if sold by the manufacturer, pro-
ducer, or importer, would be subject to the tax imposed by
section 4181 of the Internal Revenue Code of 1954 (deter-
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mined without regard to any exemptions from such tax
provided by section 4182 or 4221, or any other provision of
such Code), or any component of any such article,

(F) aircraft, aircraft engines, propellers, or appliances
(as defined in section 101 of the Federal Aviation Act of
1958),

(G) boats which could be subjected to safety regulation
under the Federal Boat Safety Act of 1971 (46 U.S.C. 1451
et seq.); vessels, and appurtenances to vessels (other than
such boats), which could be subjected to safety regulation
under title 52 of the Revised Statutes or other marine
safety statutes administered by the department in which
the Coast Guard is operating; and equipment (including
associated equipment, as defined in section 3(8) of the Fed-
eral Boat Safety Act of 1971) to the extent that a risk of
injury associated with the use of such equipment on boats
or vessels could be eliminated or reduced by action taken
under any statute referred to in this subparagraph,

(H) drugs, devices, or cosmetics (as such terms are de-
fined in sections 201 (g), (h), and (i) of the Federal Food,
Drug, and Cosmetic Act), or

(I) food. The term ‘‘food’’, as used in this subparagraph
means all ‘‘food’’, as defined in section 201(f) of the Federal
Food, Drug, and Cosmetic Act, including poultry and poul-
try products (as defined in sections 4 (e) and (f) of the
Poultry Products Inspection Act), meat, meat food products
(as defined in section 1(j) of the Federal Meat Inspection
Act), and eggs and egg products (as defined in section 4 of
the Egg Products Inspection Act).

Such term includes any mechanical device which carries or
conveys passengers along, around, or over a fixed or restricted
route or course or within a defined area for the purpose of giv-
ing its passengers amusement, which is customarily controlled
or directed by an individual who is employed for that purpose
and who is not a consumer with respect to such device, and
which is not permanently fixed to a site. Such term does not
include such a device which is permanently fixed to a site. Ex-
cept for the regulation under this Act or the Federal Haz-
ardous Substances Act of fireworks devices or any substance
intended for use as a component of any such device, the Com-
mission shall have no authority under the functions trans-
ferred pursuant to section 30 of this Act to regulate any prod-
uct or article described in subparagraph (E) of this paragraph
or described, without regard to quantity, in section 845(a)(5) of
title 18, United States Code. See sections 30(d) and 31 of this
Act, for other limitations on Commission’s authority to regulate
certain consumer products.

(2) The term ‘‘consumer product safety rule’’ means a con-
sumer products safety standard described in section 7(a), or a
rule under this Act declaring a consumer product a banned
hazardous product.

(3) The term ‘‘risk of injury’’ means a risk of death, per-
sonal injury, or serious or frequent illness.

(4) The term ‘‘manufacturer’’ means any person who manu-
factures or imports a consumer product.
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(5) The term ‘‘distributor’’ means a person to whom a con-
sumer product is delivered or sold for purposes of distribution
in commerce, except that such term does not include a manu-
facturer or retailer of such product.

(6) The term ‘‘retailer’’ means a person to whom a con-
sumer product is delivered or sold for purposes of sale or dis-
tribution by such person to a consumer.

(7)(A) The term ‘‘private labeler’’ means an owner of a
brand or trademark on the label of a consumer product which
bears a private label.

(B) A consumer product bears a private label if (i) the
product (or its container) is labeled with the brand or trade-
mark of a person other than a manufacturer of the product, (ii)
the person with whose brand or trademark the product (or con-
tainer) is labeled has authorized or caused the product to be
so labeled, and (iii) the brand or trademark of a manufacturer
of such product does not appear on such label.

(8) The term ‘‘manufactured’’ means to manufacture,
produce, or assemble.

(9) The term ‘‘Commission’’ means the Consumer Product
Safety Commission, established by section 4.

(10) The term ‘‘State’’ means a State, the District of Co-
lumbia, the Commonwealth of Puerto Rico, the Virgin Islands,
Guam, Wake Island, Midway Island, Kingman Reef, Johnston
Island, the Canal Zone, American Samoa, or the Trust Terri-
tory of the Pacific Islands.

(11) The terms ‘‘to distribute in commerce’’ and ‘‘distribu-
tion in commerce’’ means to sell in commerce, to introduce or
deliver for introduction into commerce, or to hold for sale or
distribution after introduction into commerce.

(12) The term ‘‘commerce’’ means trade, traffic, commerce,
or transportation—

(A) between a place in a State and any place outside
thereof, or

(B) which affects trade, traffic, commerce, or transpor-
tation described in subparagraph (A).
(13) The terms ‘‘import’’ and ‘‘importation’’ include re-

importing a consumer product manufactured or processed, in
whole or in part, in the United States.

(14) The term ‘‘United States’’, when used in the geo-
graphic sense, means all of the States (as defined in paragraph
(10)).
(b) A common carrier, contract carrier, or freight forwarder

shall not, for purposes of this Act, be deemed to be a manufacturer,
distributor, or retailer of a consumer product solely by reason of re-
ceiving or transporting a consumer product in the ordinary course
of its business as such a carrier or forwarder.

CONSUMER PRODUCT SAFETY COMMISSION

SEC. 4. ø15 U.S.C. 2053¿ (a) An independent regulatory com-
mission is hereby established, to be known as the Consumer Prod-
uct Safety Commission, consisting of five Commissioners who shall
be appointed by the President, by and with the advice and consent
of the Senate. In making such appointments, the President shall
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consider individuals who, by reason of their background and exper-
tise in areas related to consumer products and protection of the
public from risks to safety, are qualified to serve as members of the
Commission. The Chairman shall be appointed by the President, by
and with the advice and consent of the Senate, from among the
members of the Commission. An individual may be appointed as a
member of the Commission and as Chairman at the same time.
Any member of the Commission may be removed by the President
for neglect of duty or malfeasance in office but for no other cause.

(b)(1) Except as provided in paragraph (2), (A) the Commis-
sioners first appointed under this section shall be appointed for
terms ending three, four, five, six, and seven years, respectively,
after the date of the enactment of this Act, the term of each to be
designated by the President at the time of nomination; and (B)
each of their successors shall be appointed for a term of seven
years from the date of the expiration of the term for which his
predecessor was appointed.

(2) Any Commissioner appointed to fill a vacancy occurring
prior to the expiration of the term for which his predecessor was
appointed shall be appointed only for the remainder of such term.
A Commissioner may continue to serve after the expiration of his
term until his successor has taken office, except that he may not
so continue to serve more than one year after the date on which
his term would otherwise expire under this subsection.

(c) Not more than three of the Commissioners shall be affili-
ated with the same political party. No individual (1) in the employ
of, or holding any official relation to, any person engaged in selling
or manufacturing consumer products, or (2) owning stock or bonds
of substantial value in a person so engaged, or (3) who is in any
other manner pecuniarily interested in such a person, or in a sub-
stantial supplier of such a person, shall hold the office of Commis-
sioner. A Commissioner may not engage in any other business, vo-
cation, or employment.

(d) No vacancy in the Commission shall impair the right of the
remaining Commissioners to exercise all the powers of the Commis-
sion, but three members of the Commission shall constitute a
quorum for the transaction of business, except that if there are
only three members serving on the Commission because of vacan-
cies in the Commission, two members of the Commission shall con-
stitute a quorum for the transaction of business, and if there are
only two members serving on the Commission because of vacancies
in the Commission, two members shall constitute a quorum for the
six month period beginning on the date of the vacancy which
caused the number of Commission members to decline to two. The
Commission shall have an official seal of which judicial notice shall
be taken. The Commission shall annually elect a Vice Chairman to
act in the absence or disability of the Chairman or in case of a va-
cancy in the office of the Chairman.

(e) The Commission shall maintain a principal office and such
field offices as it deems necessary and may meet and exercise any
of its powers at any other place.

(f)(1) The Chairman of the Commission shall be the principal
executive officer of the Commission, and he shall exercise all of the
executive and administrative functions of the Commission, includ-
ing functions of the Commission with respect to (A) the appoint-
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ment and supervision of personnel employed under the Commission
(other than personnel employed regularly and full time in the im-
mediate offices of commissioners other than the Chairman), (B) the
distribution of business among personnel appointed and supervised
by the Chairman and among administrative units of the Commis-
sion, and (C) the use and expenditure of funds.

(2) In carrying out any of his functions under the provisions of
this subsection the Chairman shall be governed by general policies
of the Commission and by such regulatory decisions, findings, and
determinations as the Commission may by law be authorized to
make.

(3) Requests or estimates for regular, supplemental, or defi-
ciency appropriations on behalf of the Commission may not be sub-
mitted by the Chairman without the prior approval of the Commis-
sion.

(g)(1)(A) The Chairman, subject to the approval of the Commis-
sion, shall appoint as officers of the Commission an Executive Di-
rector, a General Counsel, an Associate Executive Director for En-
gineering Sciences, an Associate Executive Director for Epidemi-
ology, an Associate Executive Director for Compliance and Admin-
istrative Litigation, an Associate Executive Director for Health
Sciences, an Associate Executive Director for Economic Analysis,
an Associate Executive Director for Administration, an Associate
Executive Director for Field Operations, a Director for Office of
Program, Management, and Budget, and a Director for Office of In-
formation and Public Affairs. Any other individual appointed to a
position designated as an Associate Executive Director shall be ap-
pointed by the Chairman, subject to the approval of the Commis-
sion. The Chairman may only appoint an attorney to the position
of Associate Executive Director of Compliance and Administrative
Litigation except the position of acting Associate Executive Director
of Compliance and Administrative Litigation.

(B)(i) No individual may be appointed to such a position on an
acting basis for a period longer than 90 days unless such appoint-
ment is approved by the Commission.

(ii) The Chairman, with the approval of the Commission, may
remove any individual serving in a position appointed under sub-
paragraph (A).

(C) Subparagraph (A) shall not be construed to prohibit appro-
priate reorganizations or changes in classification.

(2) The Chairman, subject to subsection (f)(2), may employ
such other officers and employees (including attorneys) as are nec-
essary in the execution of the Commission’s functions.

(3) In addition to the number of positions authorized by section
5108(a) of title 5, United States Code, the Chairman, subject to the
approval of the Commission, and subject to the standards and pro-
cedures prescribed by chapter 51 of title 5, United States Code,
may place a total of twelve positions in grades GS–16, GS–17, and
GS–18.

(4) The appointment of any officer (other than a Commissioner)
or employee of the Commission shall not be subject, directly or in-
directly, to review or approval by any officer or entity within the
Executive Office of the President.
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1 Section 4(h) amended title 5, United States Code.

(h) [Omitted.] 1

(i) Subsections (a) and (h) of section 2680 of title 28, United
States Code, do not prohibit the bringing of a civil action on a
claim against the United States which—

(1) is based upon—
(A) misrepresentation or deceit on the part of the

Commission or any employee thereof, or
(B) any exercise or performance, or failure to exercise

or perform, a discretionary function on the part of the
Commission or any employee thereof which exercise, per-
formance, or failure was grossly negligent; and
(2) is not made with respect to any agency action (as de-

fined in section 551(13) of title 5, United States Code).
In the case of a civil action on a claim based upon the exercise or
performance of, or failure to exercise or perform, a discretionary
function, no judgment may be entered against the United States
unless the court in which such action was brought determines
(based upon consideration of all the relevant circumstances, includ-
ing the statutory responsibility of the Commission and the public
interest in encouraging rather than inhibiting the exercise of dis-
cretion) that such exercise, performance, or failure to exercise or
perform was unreasonable.

(j) At least 30 days before the beginning of each fiscal year, the
Commission shall establish an agenda for Commission action under
the Acts under its jurisdiction and, to the extent feasible, shall es-
tablish priorities for such actions. Before establishing such agenda
and priorities, the Commission shall conduct a public hearing on
the agenda and priorities and shall provide reasonable opportunity
for the submission of comments.

PRODUCT SAFETY INFORMATION AND RESEARCH

SEC. 5. ø15 U.S.C. 2054¿ (a) The Commission shall—
(1) maintain an Injury Information Clearinghouse to col-

lect, investigate, analyze, and disseminate injury data, and in-
formation, relating to the causes and prevention of death, in-
jury, and illness associated with consumer products;

(2) conduct such continuing studies and investigations of
deaths, injuries, diseases, other health impairments, and eco-
nomic losses resulting from accidents involving consumer prod-
ucts as it deems necessary;

(3) following publication of an advance notice of proposed
rulemaking or a notice of proposed rulemaking for a product
safety rule under any rulemaking authority administered by
the Commission, assist public and private organizations or
groups of manufacturers, administratively and technically, in
the development of safety standards addressing the risk of in-
jury identified in such notice; and

(4) to the extent practicable and appropriate (taking into
account the resources and priorities of the Commission), assist
public and private organizations or groups of manufacturers,
administratively and technically, in the development or prod-
uct safety standards and test methods.
(b) The Commission may—
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(1) conduct research, studies, and investigations on the
safety of consumer products and on improving the safety of
such products;

(2) test consumer products and develop product safety test
methods and testing devices; and

(3) offer training in product safety investigation and test
methods.
(c) In carrying out its functions under this section, the Com-

mission may make grants or enter into contracts for the conduct
of such functions with any person (including a governmental enti-
ty).

(d) Whenever the Federal contribution for any information, re-
search, or development activity authorized by this Act is more than
minimal, the Commission shall include in any contract, grant, or
other arrangement for such activity, provisions effective to insure
that the rights to all information, uses, processes, patents, and
other developments resulting from that activity will be made avail-
able to the public without charge on a nonexclusive basis. Nothing
in this subsection shall be construed to deprive any person of any
right which he may have had, prior to entering into any arrange-
ment referred to in this subsection, to any patent, patent applica-
tion, or invention.

PUBLIC DISCLOSURE OF INFORMATION

SEC. 6. ø15 U.S.C. 2055¿ (a)(1) Nothing contained in this Act
shall be construed to require the release of any information de-
scribed by subsection (b) of section 552 of title 5, United States
Code, or which is otherwise protected by law from disclosure to the
public.

(2) All information reported to or otherwise obtained by the
Commission or its representative under this Act which information
contains or relates to a trade secret or other matter referred to in
section 1905 of title 18, United States Code, or subject to section
552(b)(4) of title 5, United States Code, shall be considered con-
fidential and shall not be disclosed.

(3) The Commission shall, prior to the disclosure of any infor-
mation which will permit the public to ascertain readily the iden-
tity of a manufacturer or private labeler of a consumer product,
offer such manufacturer or private labeler an opportunity to mark
such information as confidential and therefore barred from disclo-
sure under paragraph (2).

(4) All information that a manufacturer or private labeler has
marked to be confidential and barred from disclosure under para-
graph (2), either at the time of submission or pursuant to para-
graph (3), shall not be disclosed, except in accordance with the pro-
cedures established in paragraphs (5) and (6).

(5) If the Commission determines that a document marked as
confidential by a manufacturer or private labeler to be barred from
disclosure under paragraph (2) may be disclosed because it is not
confidential information as provided in paragraph (2), the Commis-
sion shall notify such person in writing that the Commission in-
tends to disclose such document at a date not less than 10 days
after the date of receipt of notification.
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(6) Any person receiving such notification may, if he believes
such disclosure is barred by paragraph (2), before the date set for
release of the document, bring an action in the district court of the
United States in the district in which the complainant resides, or
has his principal place of business, or in which the documents are
located, or in the United States District Court for the District of
Columbia to restrain disclosure of the document. Any person re-
ceiving such notification may file with the appropriate district
court or court of appeals of the United States, as appropriate, an
application for a stay of disclosure. The documents shall not be dis-
closed until the court has ruled on the application for a stay.

(7) Nothing in this Act shall authorize the withholding of infor-
mation by the Commission or any officer or employee under its con-
trol from the duly authorized committees or subcommittees of the
Congress, and the provisions of paragraphs (2) through (6) shall
not apply to such disclosures, except that the Commission shall im-
mediately notify the manufacturer or private labeler of any such
request for information designated as confidential by the manufac-
turer or private labeler.

(8) The provisions of paragraphs (2) through (6) shall not pro-
hibit the disclosure of information to other officers, employees, or
representatives of the Commission (including contractors) con-
cerned with carrying out this Act or when relevant in any adminis-
trative proceeding under this Act or in judicial proceedings to
which the Commission is a party. Any disclosure of relevant
information—

(A) in Commission administrative proceedings or in judi-
cial proceedings to which the Commission is a party, or

(B) to representatives of the Commission (including con-
tractors),

shall be governed by the rules of the Commission (including in
camera review rules for confidential material) for such proceedings
or for disclosures to such representatives or by court rules or or-
ders, except that the rules of the Commission shall not be amended
in a manner inconsistent with the purposes of this section.

(b)(1) Except as provided by paragraph (4) of this subsection,
not less than 30 days prior to its public disclosure of any informa-
tion obtained under this Act, or to be disclosed to the public in con-
nection therewith (unless the Commission finds that the public
health and safety requires a lesser period of notice and publishes
such a finding in the Federal Register), the Commission shall, to
the extent practicable, notify and provide a summary of the infor-
mation to, each manufacturer or private labeler of any consumer
product to which such information pertains, if the manner in which
such consumer product is to be designated or described in such in-
formation will permit the public to ascertain readily the identity of
such manufacturer or private labeler, and shall provide such manu-
facturer or private labeler with a reasonable opportunity to submit
comments to the Commission in regard to such information. The
Commission shall take reasonable steps to assure, prior to its pub-
lic disclosure thereof, that information from which the identity of
such manufacturer or private labeler may be readily ascertained is
accurate, and that such disclosure is fair in the circumstances and
reasonably related to effectuating the purposes of this Act. In dis-
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closing any information under this subsection, the Commission
may, and upon the request of the manufacturer or private labeler
shall, include with the disclosure any comments or other informa-
tion or a summary thereof submitted by such manufacturer or pri-
vate labeler to the extent permitted by and subject to the require-
ments of this section.

(2) If the Commission determines that a document claimed to
be inaccurate by a manufacturer or private labeler under para-
graph (1) should be disclosed because the Commission believes it
has complied with paragraph (1), the Commission shall notify the
manufacturer or private labeler that the Commission intends to
disclose such document at a date not less than 10 days after the
date of the receipt of notification. The Commission may provide a
lesser period of notice of intent to disclose if the Commission finds
that the public health and safety requires a lesser period of notice
and publishes such finding in the Federal Register.

(3) Prior to the date set for release of the document, the manu-
facturer or private labeler receiving the notice described in para-
graph (2) may bring an action in the district court of the United
States in the district in which the complainant resides, or has his
principal place of business, or in which the documents are located
or in the United States District Court for the District of Columbia
to enjoin disclosure of the document. The district court may enjoin
such disclosure if the Commission has failed to take the reasonable
steps prescribed in paragraph (1).

(4) Paragraphs (1) through (3) of this subsection shall not
apply to the public disclosure of (A) information about any con-
sumer product with respect to which product the Commission has
filed an action under section 12 (relating to imminently hazardous
products), or which the Commission has reasonable cause to believe
is in violation of section 19 (relating to prohibited acts); or (B) in-
formation in the course of or concerning a rulemaking proceeding
(which shall commence upon the publication of an advance notice
of proposed rulemaking or a notice of proposed rulemaking), an ad-
judicatory proceeding (which shall commence upon the issuance of
a complaint) or other administrative or judicial proceeding under
this Act.

(5) In addition to the requirements of paragraph (1), the Com-
mission shall not disclose to the public information submitted pur-
suant to section 15(b) respecting a consumer product unless—

(A) the Commission has issued a complaint under section
15 (c) or (d) alleging that such product presents a substantial
product hazard;

(B) in lieu of proceeding against such product under sec-
tion 15 (c) or (d), the Commission has accepted in writing a re-
medial settlement agreement dealing with such product; or

(C) the person who submitted the information under sec-
tion 15(b) agrees to its public disclosure.

The provisions of this paragraph shall not apply to the public dis-
closure of information with respect to a consumer product which is
the subject of an action brought under section 12, or which the
Commission has reasonable cause to believe is in violation of sec-
tion 19(a), or information in the course of or concerning a judicial
proceeding.
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(6) Where the Commission initiates the public disclosure of in-
formation that reflects on the safety of a consumer product or class
of consumer products, whether or not such information would en-
able the public to ascertain readily the identity of a manufacturer
or private labeler, the Commission shall establish procedures de-
signed to ensure that such information is accurate and not mis-
leading.

(7) If the Commission finds that, in the administration of this
Act, it has made public disclosure of inaccurate or misleading infor-
mation which reflects adversely upon the safety of any consumer
product or class of consumer products, or the practices of any man-
ufacturer, private labeler, distributor, or retailer of consumer prod-
ucts, it shall, in a manner equivalent to that in which such disclo-
sure was made, take reasonable steps to publish a retraction of
such inaccurate or misleading information.

(8) If, after the commencement of a rulemaking or the initi-
ation of an adjudicatory proceeding, the Commission decides to ter-
minate the proceeding before taking final action, the Commission
shall, in a manner equivalent to that in which such commencement
or initiation was publicized, take reasonable steps to make known
the decision to terminate.

(c) The Commission shall communicate to each manufacturer
of a consumer product, insofar as may be practicable, information
as to any significant risk of injury associated with such product.

(d)(1) For purposes of this section, the term ‘‘Act’’ means the
Consumer Product Safety Act, the Flammable Fabrics Act, the Poi-
son Prevention Packaging Act, and the Federal Hazardous Sub-
stances Act.

(2) The provisions of this section shall apply whenever informa-
tion is to be disclosed by the Commission, any member of the Com-
mission, or any employee, agent, or representative of the Commis-
sion in an official capacity.

(e)(1) Notwithstanding the provisions of section 552 of title 5,
United States Code, subsection (a)(7) of this section, or of any other
law, except as provided in paragraphs (2), (3), and (4), no member
of the Commission, no officer or employee of the Commission, and
no officer or employee of the Department of Justice may—

(A) publicly disclose information furnished under sub-
section (c)(1) or (c)(2)(A) of section 37;

(B) use such information for any purpose other than to
carry out the Commission’s responsibilities; or

(C) permit anyone (other than the members, officers, and
employees of the Commission or officers or employees of the
Department of Justice who require such information for an ac-
tion filed on behalf of the Commission) to examine such infor-
mation.
(2) Any report furnished under subsection (c)(1) or (c)(2)(A) of

section 37 shall be immune from legal process and shall not be sub-
ject to subpoena or other discovery in any civil action in a State
or Federal court or in any administrative proceeding, except in an
action against such manufacturer under section 20, 21, or 22 for
failure to furnish information required by section 37.

(3) The Commission may, upon written request, furnish to any
manufacturer or to the authorized agent of such manufacturer au-
thenticated copies of reports furnished by or on behalf of such man-
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ufacturer in accordance with section 37, upon payment of the ac-
tual or estimated cost of searching the records and furnishing such
copies.

(4) Upon written request of the Chairman or Ranking Minority
Member of the Committee on Commerce, Science, and Transpor-
tation of the Senate or the Committee on Energy and Commerce
of the House of Representatives or any subcommittee of such com-
mittee, the Commission shall provide to the Chairman or Ranking
Minority Member any information furnished to the Commission
under section 37 for purposes that are related to the jurisdiction
of such committee or subcommittee.

(5) Any officer or employee of the Commission or other officer
or employee of the Federal Government who receives information
provided under section 37, who willfully violates the requirements
of this subsection shall be subject to dismissal or other appropriate
disciplinary action consistent with procedures and requirements es-
tablished by the Office of Personnel Management.

CONSUMER PRODUCT SAFETY STANDARDS

SEC. 7. ø15 U.S.C. 2056¿ (a) The Commission may promulgate
consumer product safety standards in accordance with the provi-
sions of section 9. A consumer product safety standard shall consist
of one or more of any of the following types of requirements:

(1) Requirements expressed in terms of performance re-
quirements.

(2) Requirements that a consumer product be marked with
or accompanied by clear and adequate warnings or instruc-
tions, or requirements respecting the form of warnings or in-
structions.

Any requirement of such a standard shall be reasonably necessary
to prevent or reduce an unreasonable risk of injury associated with
such product.

(b)(1) The Commission shall rely upon voluntary consumer
product safety standards rather than promulgate a consumer prod-
uct safety standard prescribing requirements described in sub-
section (a) whenever compliance with such voluntary standards
would eliminate or adequately reduce the risk of injury addressed
and it is likely that there will be substantial compliance with such
voluntary standards.

(2) The Commission shall devise procedures to monitor compli-
ance with any voluntary standards—

(A) upon which the Commission has relied under para-
graph (1);

(B) which were developed with the participation of the
Commission; or

(C) whose development the Commission has monitored.
(c) If any person participates with the Commission in the de-

velopment of a consumer product safety standard, the Commission
may agree to contribute to the person’s cost with respect to such
participation, in any case in which the Commission determines that
such contribution is likely to result in a more satisfactory standard
than would be developed without such contribution, and that the
person is financially responsible. Regulations of the Commission
shall set forth the items of cost in which it may participate, and
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shall exclude any contribution to the acquisition of land or build-
ings. Payments under agreements entered into under this sub-
section may be made without regard to section 3648 of the Revised
Statutes of the United States (31 U.S.C. 529).

BANNED HAZARDOUS PRODUCTS

SEC. 8. ø15 U.S.C. 2057¿ Whenever the Commission finds
that—

(1) a consumer product is being, or will be, distributed in
commerce and such consumer product presents an unreason-
able risk of injury; and

(2) no feasible consumer product safety standard under
this Act would adequately protect the public from the unrea-
sonable risk of injury associated with such product,

the Commission may, in accordance with section 9, promulgate a
rule declaring such product a banned hazardous product.

PROCEDURE FOR CONSUMER PRODUCT SAFETY RULES

SEC. 9. ø15 U.S.C. 2058¿ (a) A proceeding for the development
of a consumer product safety rule shall be commenced by the publi-
cation in the Federal Register of an advance notice of proposed
rulemaking which shall—

(1) identify the product and the nature of the risk of injury
associated with the product;

(2) include a summary of each of the regulatory alter-
natives under consideration by the Commission (including vol-
untary consumer product safety standards);

(3) include information with respect to any existing stand-
ard known to the Commission which may be relevant to the
proceedings, together with a summary of the reasons why the
Commission believes preliminarily that such standard does not
eliminate or adequately reduce the risk of injury identified in
paragraph (1);

(4) invite interested persons to submit to the Commission,
within such period as the Commission shall specify in the no-
tice (which period shall not be less than 30 days or more than
60 days after the date of publication of the notice), comments
with respect to the risk of injury identified by the Commission,
the regulatory alternatives being considered, and other pos-
sible alternatives for addressing the risk;

(5) invite any person (other than the Commission) to sub-
mit to the Commission, within such period as the Commission
shall specify in the notice (which period shall not be less than
30 days after the date of publication of the notice), an existing
standard or a portion of a standard as a proposed consumer
product safety standard; and

(6) invite any person (other than the Commission) to sub-
mit to the Commission, within such period as the Commission
shall specify in the notice (which period shall not be less than
30 days after the date of publication of the notice), a statement
of intention to modify or develop a voluntary consumer product
safety standard to address the risk of injury identified in para-
graph (1) together with a description of a plan to modify or de-
velop the standard.
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The Commission shall transmit such notice within 10 calendar
days to the Committee on Commerce, Science, and Transportation
of the Senate and the Committee on Energy and Commerce of the
House of Representatives.

(b)(1) If the Commission determines that any standard sub-
mitted to it in response to an invitation in a notice published under
subsection (a)(5) if promulgated (in whole, in part, or in combina-
tion with any other standard submitted to the Commission or any
part of such a standard) as a consumer product safety standard,
would eliminate or adequately reduce the risk of the injury identi-
fied in the notice under subsection (a)(1), the Commission may pub-
lish such standard, in whole, in part, or in such combination and
with nonmaterial modifications, as a proposed consumer product
safety rule.

(2) If the Commission determines that—
(A) compliance with any standard submitted to it in re-

sponse to an invitation in a notice published under subsection
(a)(6) is likely to result in the elimination or adequate reduc-
tion of the risk of injury identified in the notice, and

(B) it is likely that there will be substantial compliance
with such standard,

the Commission shall terminate any proceeding to promulgate a
consumer product safety rule respecting such risk of injury and
shall publish in the Federal Register a notice which includes the
determination of the Commission and which notifies the public that
the Commission will rely on the voluntary standard to eliminate or
reduce the risk of injury, except that the Commission shall termi-
nate any such proceeding and rely on a voluntary standard only if
such voluntary standard is in existence. For purposes of this sec-
tion, a voluntary standard shall be considered to be in existence
when it is finally approved by the organization or other person
which developed such standard, irrespective of the effective date of
the standard. Before relying upon any voluntary consumer product
safety standard, the Commission shall afford interested persons
(including manufacturers, consumers, and consumer organizations)
a reasonable opportunity to submit written comments regarding
such standard. The Commission shall consider such comments in
making any determination regarding reliance on the involved vol-
untary standard under this subsection.

(c) No consumer product safety rule may be proposed by the
Commission unless, not less than 60 days after publication of the
notice required in subsection (a), the Commission publishes in the
Federal Register the text of the proposed rule, including any alter-
natives, which the Commission proposes to promulgate, together
with a preliminary regulatory analysis containing—

(1) a preliminary description of the potential benefits and
potential costs of the proposed rule, including any benefits or
costs that cannot be quantified in monetary terms, and an
identification of those likely to receive the benefits and bear
the costs;

(2) a discussion of the reasons any standard or portion of
a standard submitted to the Commission under subsection
(a)(5) was not published by the Commission as the proposed
rule or part of the proposed rule;
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(3) a discussion of the reasons for the Commission’s pre-
liminary determination that efforts proposed under subsection
(a)(6) and assisted by the Commission as required by section
5(a)(3) would not, within a reasonable period of time, be likely
to result in the development of a voluntary consumer product
safety standard that would eliminate or adequately reduce the
risk of injury addressed by the proposed rule; and

(4) a description of any reasonable alternatives to the pro-
posed rule, together with a summary description of their poten-
tial costs and benefits, and a brief explanation of why such al-
ternatives should not be published as a proposed rule.

The Commission shall transmit such notice within 10 calendar
days to the Committee on Commerce, Science, and Transportation
of the Senate and the Committee on Energy and Commerce of the
House of Representatives. Any proposed consumer product safety
rule shall be issued within twelve months after the date of publica-
tion of an advance notice of proposed rulemaking under subsection
(a) relating to the product involved, unless the Commission deter-
mines that such proposed rule is not reasonably necessary to elimi-
nate or reduce the risk of injury associated with the product or is
not in the public interest. The Commission may extend the twelve-
month period for good cause. If the Commission extends such pe-
riod, it shall immediately transmit notice of such extension to the
Committee on Commerce, Science, and Transportation of the Sen-
ate and the Committee on Energy and Commerce of the House of
Representatives. Such notice shall include an explanation of the
reasons for such extension, together with an estimate of the date
by which the Commission anticipates such rulemaking will be com-
pleted. The Commission shall publish notice of such extension and
the information submitted to the Congress in the Federal Register.

(d)(1) Within 60 days after the publication under subsection (c)
of a proposed consumer product safety rule respecting a risk of in-
jury associated with a consumer product, the Commission shall—

(A) promulgate a consumer product safety rule respecting
the risk of injury associated with such product, if it makes the
findings required under subsection (f), or

(B) withdraw the applicable notice of proposed rulemaking
if it determines that such rule is not (i) reasonably necessary
to eliminate or reduce an unreasonable risk of injury associ-
ated with the product, or (ii) in the public interest;

except that the Commission may extend such 60-day period for
good cause shown (if it publishes its reasons therefor in the Federal
Register).

(2) Consumer product safety rules shall be promulgated in ac-
cordance with section 553 of title 5, United States Code, except
that the Commission shall give interested persons an opportunity
for the oral presentation of data, views, or arguments, in addition
to an opportunity to make written submissions. A transcript shall
be kept of any oral presentation.

(e) A consumer product safety rule shall express in the rule
itself the risk of injury which the standard is designed to eliminate
or reduce. In promulgating such a rule the Commission shall con-
sider relevant available product data including the results of re-
search, development, testing, and investigation activities conducted
generally and pursuant to this Act. In the promulgation of such a
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rule the Commission shall also consider and take into account the
special needs of elderly and handicapped persons to determine the
extent to which such persons may be adversely affected by such
rule.

(f)(1) Prior to promulgating a consumer product safety rule, the
Commission shall consider, and shall make appropriate findings for
inclusion in such rule with respect to—

(A) the degree and nature of the risk of injury the rule is
designed to eliminate or reduce;

(B) the approximate number of consumer products, or
types or classes thereof, subject to such rule;

(C) the need of the public for the consumer products sub-
ject to such rule, and the probable effect of such rule upon the
utility, cost, or availability of such products to meet such need;
and

(D) any means of achieving the objective of the order while
minimizing adverse effects on competition or disruption or dis-
location of manufacturing and other commercial practices con-
sistent with the public health and safety.
(2) The Commission shall not promulgate a consumer product

safety rule unless it has prepared, on the basis of the findings of
the Commission under paragraph (1) and on other information be-
fore the Commission, a final regulatory analysis of the rule con-
taining the following information:

(A) A description of the potential benefits and potential
costs of the rule, including costs and benefits that cannot be
quantified in monetary terms, and the identification of those
likely to receive the benefits and bear the costs.

(B) A description of any alternatives to the final rule which
were considered by the Commission, together with a summary
description of their potential benefits and costs and a brief ex-
planation of the reasons why these alternatives were not cho-
sen.

(C) A summary of any significant issues raised by the com-
ments submitted during the public comment period in response
to the preliminary regulatory analysis, and a summary of the
assessment by the Commission of such issues.

The Commission shall publish its final regulatory analysis with the
rule.

(3) The Commission shall not promulgate a consumer product
safety rule unless it finds (and includes such finding in the rule)—

(A) that the rule (including its effective date) is reasonably
necessary to eliminate or reduce an unreasonable risk of injury
associated with such product;

(B) that the promulgation of the rule is in the public inter-
est;

(C) in the case of a rule declaring the product a banned
hazardous product, that no feasible consumer product safety
standard under this Act would adequately protect the public
from the unreasonable risk of injury associated with such prod-
uct;

(D) in the case of a rule which relates to a risk of injury
with respect to which persons who would be subject to such
rule have adopted and implemented a voluntary consumer
product safety standard, that—
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(i) compliance with such voluntary consumer product
safety standard is not likely to result in the elimination or
adequate reduction of such risk of injury; or

(ii) it is unlikely that there will be substantial compli-
ance with such voluntary consumer product safety stand-
ard;
(E) that the benefits expected from the rule bear a reason-

able relationship to its costs; and
(F) that the rule imposes the least burdensome require-

ment which prevents or adequately reduces the risk of injury
for which the rule is being promulgated.
(4)(A) Any preliminary or final regulatory analysis prepared

under subsection (c) or (f)(2) shall not be subject to independent ju-
dicial review, except that when an action for judicial review of a
rule is instituted, the contents of any such regulatory analysis shall
constitute part of the whole rulemaking record of agency action in
connection with such review.

(B) The provisions of subparagraph (A) shall not be construed
to alter the substantive or procedural standards otherwise applica-
ble to judicial review of any action by the Commission.

(g)(1) Each consumer product safety rule shall specify the date
such rule is to take effect not exceeding 180 days from the date
promulgated, unless the Commission finds, for good cause shown,
that a later effective date is in the public interest and publishes its
reasons for such finding. The effective date of a consumer product
safety standard under this Act shall be set at a date at least 30
days after the date of promulgation unless the Commission for good
cause shown determines that an earlier effective date is in the pub-
lic interest. In no case may the effective date be set at a date which
is earlier than the date of promulgation. A consumer product safety
standard shall be applicable only to consumer products manufac-
tured after the effective date.

(2) The Commission may by rule prohibit a manufacturer of a
consumer product from stockpiling any product to which a con-
sumer product safety rule applies, so as to prevent such manufac-
turer from circumventing the purpose of such consumer product
safety rule. For purposes of this paragraph, the term ‘‘stockpiling’’
means manufacturing or importing a product between the date of
promulgation of such consumer product safety rule and its effective
date at a rate which is significantly greater (as determined under
the rule under this paragraph) than the rate at which such product
was produced or imported during a base period (prescribed in the
rule under this paragraph) ending before the date of promulgation
of the consumer product safety rule.

(h) The Commission may by rule amend or revoke any con-
sumer product safety rule. Such amendment or revocation shall
specify the date on which it is to take effect which shall not exceed
180 days from the date the amendment or revocation is published
unless the Commission finds for good cause shown that a later ef-
fective date is in the public interest and publishes its reasons for
such finding. Where an amendment involves a material change in
a consumer product safety rule, sections 7 and 8, and subsections
(a) through (g) of this section shall apply. In order to revoke a con-
sumer product safety rule, the Commission shall publish a proposal
to revoke such rule in the Federal Register, and allow oral and
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written presentations in accordance with subsection (d)(2) of this
section. It may revoke such rule only if it determines that the rule
is not reasonably necessary to eliminate or reduce an unreasonable
risk of injury associated with the product. Section 11 shall apply
to any amendment of a consumer product safety rule which in-
volves a material change and to any revocation of a consumer prod-
uct safety rule, in the same manner and to the same extent as such
section applies to the Commission’s action in promulgating such a
rule.

(i) The Commission shall grant, in whole or in part, or deny
any petition under section 553(e) of title 5, United States Code, re-
questing the Commission to initiate a rulemaking, within a reason-
able time after the date on which such petition is filed. The Com-
mission shall state the reasons for granting or denying such peti-
tion. The Commission may not deny any such petition on the basis
of a voluntary standard unless the voluntary standard is in exist-
ence at the time of the denial of the petition, the Commission has
determined that the voluntary standard is likely to result in the
elimination or adequate reduction of the risk of injury identified in
the petition, and it is likely that there will be substantial compli-
ance with the standard.

øSEC. 10. Repealed by section 1210 of Public Law 97–35, 95
Stat. 721, August 13, 1981.¿

JUDICIAL REVIEW OF CONSUMER PRODUCT SAFETY RULES

SEC. 11. ø15 U.S.C. 2060¿ (a) Not later than 60 days after a
consumer product safety rule is promulgated by the Commission,
any person adversely affected by such rule, or any consumer or con-
sumer organization, may file a petition with the United States
court of appeals for the District of Columbia or for the circuit in
which such person, consumer, or organization resides or has his
principal place of business for judicial review of such rule. Copies
of the petition shall be forthwith transmitted by the clerk of the
court to the Commission or other officer designated by it for that
purpose and to the Attorney General. The record of the proceedings
on which the Commission based its rule shall be filed in the court
as provided for in section 2112 of title 28, United States Code. For
purposes of this section, the term ‘‘record’’ means such consumer
product safety rule; any notice or proposal published pursuant to
section 7, 8, or 9; the transcript required by section 9(d)(2) of any
oral presentation; any written submission of interested parties; and
any other information which the Commission considers relevant to
such rule.

(b) If the petitioner applies to the court for leave to adduce ad-
ditional data, views, or arguments and shows to the satisfaction of
the court that such additional data, views, or arguments are mate-
rial and that there were reasonable grounds for the petitioner’s
failure to adduce such data, views, or arguments in the proceeding
before the Commission, the court may order the Commission to
provide additional opportunity for the oral presentation of data,
views, or arguments and for written submissions. The Commission
may modify its findings, or make new findings by reason of the ad-
ditional data, views, or arguments so taken and shall file such
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modified or new findings, and its recommendation, if any, for the
modification or setting aside of its original rule, with the return of
such additional data, views, or arguments.

(c) Upon the filing of the petition under subsection (a) of this
section the court shall have jurisdiction to review the consumer
product safety rule in accordance with chapter 7 of title 5, United
States Code, and to grant appropriate relief, including interim re-
lief, as provided in such chapter. A court may in the interest of jus-
tice include in such relief an award of the costs of suit, including
reasonable attorneys’ fees (determined in accordance with sub-
section (f) 1 and reasonable expert witnesses’ fees. Attorneys’ fees
may be awarded against the United States (or any agency or offi-
cial of the United States) without regard to section 2412 of title 28,
United States Code, or any other provision of law. The consumer
product safety rule shall not be affirmed unless the Commission’s
findings under sections 9(f)(1) and 9(f)(3) are supported by substan-
tial evidence on the record taken as a whole.

(d) The judgment of the court affirming or setting aside, in
whole or in part, any consumer product safety rule shall be final,
subject to review by the Supreme Court of the United States upon
certiorari or certification, as provided in section 1254 of title 28 of
the United States Code.

(e) The remedies provided for in this section shall be in addi-
tion to and not in lieu of any other remedies provided by law.

(f) For purposes of this section and sections 23(a) and 24, a
reasonable attorney’s fee is a fee (1) which is based upon (A) the
actual time expended by an attorney in providing advice and other
legal services in connection with representing a person in an action
brought under this section, and (B) such reasonable expenses as
may be incurred by the attorney in the provision of such services,
and (2) which is computed at the rate prevailing for the provision
of similar services with respect to actions brought in the court
which is awarding such fee.

IMMINENT HAZARDS

SEC. 12. ø15 U.S.C. 2061¿ (a) The Commission may file in a
United States district court an action (1) against an imminently
hazardous consumer product for seizure of such product under sub-
section (b)(2), or (2) against any person who is a manufacturer, dis-
tributor, or retailer of such product, or (3) against both. Such an
action may be filed notwithstanding the existence of a consumer
product safety rule applicable to such product, or the pendency of
any administrative or judicial proceedings under any other provi-
sion of this Act. As used in this section, and hereinafter in this Act,
the term ‘‘imminently hazardous consumer product’’ means a con-
sumer product which presents imminent and unreasonable risk of
death, serious illness, or severe personal injury.

(b)(1) The district court in which such action is filed shall have
jurisdiction to declare such product an imminently hazardous con-
sumer product, and (in the case of an action under subsection
(a)(2)) to grant (as ancillary to such declaration or in lieu thereof)
such temporary or permanent relief as may be necessary to protect
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the public from such risk. Such relief may include a mandatory
order requiring the notification of such risk to purchasers of such
product known to the defendant, public notice, the recall, the repair
or the replacement of, or refund for, such product.

(2) In the case of an action under subsection (a)(1), the con-
sumer product may be proceeded against by process of libel for the
seizure and condemnation of such product in any United States dis-
trict court within the jurisdiction of which such consumer product
is found. Proceedings and cases instituted under the authority of
the preceding sentence shall conform as nearly as possible to pro-
ceedings in rem in admiralty.

(c) Where appropriate, concurrently with the filing of such ac-
tion or as soon thereafter as may be practicable, the Commission
shall initiate a proceeding to promulgate a consumer product safety
rule applicable to the consumer product with respect to which such
action is filed.

(d)(1) An action under subsection (a)(2) of this section may be
brought in the United States district court for the District of Co-
lumbia or in any judicial district in which any of the defendants
is found, is an inhabitant or transacts business; and process in
such an action may be served on a defendant in any other district
in which such defendant resides or may be found. Subpenas requir-
ing attendance of witnesses in such an action may run into any
other district. In determining the judicial district in which an ac-
tion may be brought under this section in instances in which such
action may be brought in more than one judicial district, the Com-
mission shall take into account the convenience of the parties.

(2) Whenever proceedings under this section involving substan-
tially similar consumer products are pending in courts in two or
more judicial districts, they shall be consolidated for trial by order
of any such court upon application reasonably made by any party
in interest, upon notice to all other parties in interest.

(e) Notwithstanding any other provision of law, in any action
under this section, the Commission may direct attorneys employed
by it to appear and represent it.

(g) 1 Nothing in this section shall be construed to require the
Commission, in determining whether to bring an action against a
consumer product or a person under this section, to prepare a com-
parison of the costs that would be incurred in complying with the
relief that may be ordered in such action with the benefits to the
public from such relief.

øSEC. 13. Repealed by section 1211(b) of Public Law 97–35, 95
Stat. 721, August 13, 1981.¿

PRODUCT CERTIFICATION AND LABELING

SEC. 14. ø15 U.S.C. 2063¿ (a)(1) Every manufacturer of a prod-
uct which is subject to a consumer product safety standard under
this Act and which is distributed in commerce (and the private la-
beler of such product if it bears a private label) shall issue a certifi-
cate which shall certify that such product conforms to all applicable
consumer product safety standards, and shall specify any standard
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which is applicable. Such certificate shall accompany the product
or shall otherwise be furnished to any distributor or retailer to
whom the product is delivered. Any certificate under this sub-
section shall be based on a test of each product or upon a reason-
able testing program; shall state the name of the manufacturer or
private labeler issuing the certificate; and shall include the date
and place of manufacture.

(2) In the case of a consumer product for which there is more
than one manufacturer or more than one private labeler, the Com-
mission may by rule designate one or more of such manufacturers
or one or more of such private labelers (as the case may be) as the
persons who shall issue the certificate required by paragraph (1) of
this subsection, and may exempt all other manufacturers of such
product or all other private labelers of the product (as the case may
be) from the requirement under paragraph (1) to issue a certificate
with respect to such product.

(b) The Commission may by rule prescribe reasonable testing
programs for consumer products which are subject to consumer
product safety standards under this Act and for which a certificate
is required under subsection (a). Any test or testing program on the
basis of which a certificate is issued under subsection (a) may, at
the option of the person required to certify the product, be con-
ducted by an independent third party qualified to perform such
tests or testing programs.

(c) The Commission may by rule require the use and prescribe
the form and content of labels which contain the following informa-
tion (or that portion of it specified in the rule)—

(1) The date and place of manufacture of any consumer
product.

(2) A suitable identification of the manufacturer of the con-
sumer product, unless the product bears a private label in
which case it shall identify the private labeler and shall also
contain a code mark which will permit the seller of such prod-
uct to identify the manufacturer thereof to the purchaser upon
his request.

(3) In the case of a consumer product subject to a con-
sumer product safety rule, a certification that the product
meets all applicable consumer product safety standards and a
specification of the standards which are applicable.

Such labels, where practicable, may be required by the Commission
to be permanently marked on or affixed to any such consumer
product. The Commission may, in appropriate cases, permit infor-
mation required under paragraphs (1) and (2) of this subsection to
be coded.

NOTIFICATION AND REPAIR, REPLACEMENT, OR REFUND

SEC. 15. ø15 U.S.C. 2064¿ (a) For purposes of this section, the
term ‘‘substantial product hazard’’ means—

(1) a failure to comply with an applicable consumer prod-
uct safety rule which creates a substantial risk of injury to the
public, or

(2) a product defect which (because of the pattern of defect,
the number of defective products distributed in commerce, the
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severity of the risk, or otherwise) creates a substantial risk of
injury to the public.
(b) Every manufacturer of a consumer product distributed in

commerce, and every distributor and retailer of such product, who
obtains information which reasonably supports the conclusion that
such product—

(1) fails to comply with an applicable consumer product
safety rule or with a voluntary consumer product safety stand-
ard upon which the Commission has relied under section 9;

(2) contains a defect which could create a substantial prod-
uct hazard described in subsection (a)(2); or

(3) creates an unreasonable risk of serious injury or death,
shall immediately inform the Commission of such failure to comply,
of such defect, or of such risk, unless such manufacturer, dis-
tributor, or retailer has actual knowledge that the Commission has
been adequately informed of such defect, failure to comply, or such
risk.

(c) If the Commission determines (after affording interested
persons, including consumers and consumer organizations, an op-
portunity for a hearing in accordance with subsection (f) of this sec-
tion) that a product distributed in commerce presents a substantial
product hazard and that notification is required in order to ade-
quately protect the public from such substantial product hazard,
the Commission may order the manufacturer or any distributor or
retailer of the product to take any one or more of the following ac-
tions:

(1) To give public notice of the defect or failure to comply.
(2) To mail notice to each person who is a manufacturer,

distributor, or retailer of such product.
(3) To mail notice to every person to whom the person re-

quired to give notice knows such product was delivered or sold.
Any such order shall specify the form and content of any notice re-
quired to be given under such order.

(d) If the Commission determines (after affording interested
parties, including consumers and consumer organizations, an op-
portunity for a hearing in accordance with subsection (f)) that a
product distributed in commerce presents a substantial product
hazard and that action under this subsection is in the public inter-
est, it may order the manufacturer or any distributor or retailer of
such product to take whichever of the following actions the person
to whom the order is directed elects:

(1) To bring such product into conformity with the require-
ments of the applicable consumer product safety rule or to re-
pair the defect in such product.

(2) To replace such product with a like or equivalent prod-
uct which complies with the applicable consumer product safe-
ty rule or which does not contain the defect.

(3) To refund the purchase price of such product (less a
reasonable allowance for use, if such product has been in the
possession of a consumer for one year or more (A) at the time
of public notice under subsection (c), or (B) at the time the con-
sumer receives actual notice of the defect or noncompliance,
whichever first occurs).

An order under this subsection may also require the person to
whom it applies to submit a plan, satisfactory to the Commission,
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for taking action under whichever of the preceding paragraphs of
this subsection under which such person has elected to act. The
Commission shall specify in the order the persons to whom refunds
must be made if the person to whom the order is directed elects
to take the action described in paragraph (3). If an order under this
subsection is directed to more than one person, the Commission
shall specify which person has the election under this subsection.
An order under this subsection may prohibit the person to whom
it applies from manufacturing for sale, offering for sale, distrib-
uting in commerce, or importing into the customs territory of the
United States (as defined in general note 2 of the Harmonized Tar-
iff Schedule of the United States), or from doing any combination
of such actions, the product with respect to which the order was
issued.

(e)(1) No charge shall be made to any person (other than a
manufacturer, distributor, or retailer) who avails himself of any
remedy provided under an order issued under subsection (d), and
the person subject to the order shall reimburse each person (other
than a manufacturer, distributor, or retailer) who is entitled to
such a remedy for any reasonable and foreseeable expenses in-
curred by such person in availing himself of such remedy.

(2) An order issued under subsection (c) or (d) with respect to
a product may require any person who is a manufacturer, dis-
tributor, or retailer of the product to reimburse any other person
who is a manufacturer, distributor, or retailer of such product for
such other person’s expenses in connection with carrying out the
order, if the Commission determines such reimbursement to be in
the public interest.

(f) An order under subsection (c) or (d) may be issued only after
an opportunity for a hearing in accordance with section 554 of title
5, United States Code, except that, if the Commission determines
that any person who wishes to participate in such hearing is a part
of a class of participants who share an identity of interest, the
Commission may limit such person’s participation in such hearing
to participation through a single representative designated by such
class (or by the Commission if such class fails to designate such a
representative). Any settlement offer which is submitted to the pre-
siding officer at a hearing under this subsection shall be trans-
mitted by the officer to the Commission for its consideration unless
the settlement offer is clearly frivolous or duplicative of offers pre-
viously made.

(g)(1) If the Commission has initiated a proceeding under this
section for the issuance of an order under subsection (d) with re-
spect to a product which the Commission has reason to believe pre-
sents a substantial product hazard, the Commission (without re-
gard to section 27(b)(7)), or the Attorney General may, in accord-
ance with [section] 1 12(d)(1), apply to a district court of the United
States for the issuance of a preliminary injunction to restrain the
distribution in commerce of such product pending the completion of
such proceeding. If such a preliminary injunction has been issued,
the Commission (or the Attorney General if the preliminary injunc-
tion was issued upon an application of the Attorney General) may
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apply to the issuing court for extensions of such preliminary injunc-
tion.

(2) Any preliminary injunction, and any extension of a prelimi-
nary injunction, issued under this subsection with respect to a
product shall be in effect for such period as the issuing court pre-
scribes not to exceed a period which extends beyond the thirtieth
day from the date of the issuance of the preliminary injunction (or,
in the case of a preliminary injunction which has been extended,
the date of its extension) or the date of the completion or termi-
nation of the proceeding under this section respecting such product,
whichever date occurs first.

(3) The amount in controversy requirement of section 1331 of
title 28, United States Code, does not apply with respect to the ju-
risdiction of a district court of the United States to issue or exend 1

a preliminary injunction under this subsection.
(h) Nothing in this section shall be construed to require the

Commission, in determining that a product distributed in com-
merce presents a substantial product hazard and that notification
or other action under this section should be taken, to prepare a
comparison of the costs that would be incurred in providing notifi-
cation or taking other action under this section with the benefits
from such notification or action.

INSPECTION AND RECORDKEEPING

SEC. 16. ø15 U.S.C. 2065¿ (a) For purposes of implementing
this Act, or rules or orders prescribed under this Act, officers or
employees duly designated by the Commission, upon presenting ap-
propriate credentials and a written notice from the Commission to
the owner, operator, or agent in charge, are authorized—

(1) to enter, at reasonable times, (A) any factory, ware-
house, or establishment in which consumer products are manu-
factured or held, in connection with distribution in commerce,
or (B) any conveyance being used to transport consumer prod-
ucts in connection with distribution in commerce; and

(2) to inspect, at reasonable times and in a reasonable
manner such conveyance or those areas of such factory, ware-
house, or establishment where such products are manufac-
tured, held, or transported and which may relate to the safety
of such products. Each such inspection shall be commenced and
completed with reasonable promptness.
(b) Every person who is a manufacturer, private labeler, or dis-

tributor of a consumer product shall establish and maintain such
records, make such reports, and provide such information as the
Commission may, by rule, reasonably require for the purposes of
implementing this Act, or to determine compliance with rules or or-
ders prescribed under this Act. Upon request of an officer or em-
ployee duly designated by the Commission, every such manufac-
turer, private labeler, or distributor shall permit the inspection of
appropriate books, records, and papers relevant to determining
whether such manufacturer, private labeler, or distributor has
acted or is acting in compliance with this Act and rules under this
Act.
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IMPORTED PRODUCTS

SEC. 17. ø15 U.S.C. 2066¿ (a) Any consumer product offered for
importation into the customs territory of the United States (as de-
fined in general note 2 of the Harmonized Tariff Schedule of the
United States) shall be refused admission into such customs terri-
tory if such product—

(1) fails to comply with an applicable consumer product
safety rule;

(2) is not accompanied by a certificate required by section
14, or is not labeled in accordance with regulations under sec-
tion 14(c);

(3) is or has been determined to be an imminently haz-
ardous consumer product in a proceeding brought under sec-
tion 12;

(4) has a product defect which constitutes a substantial
product hazard (within the meaning of section 15(a)(2)); or

(5) is a product which was manufactured by a person who
the Commission has informed the Secretary of the Treasury is
in violation of subsection (g).
(b) The Secretary of the Treasury shall obtain without charge

and deliver to the Commission, upon the latter’s request, a reason-
able number of samples of consumer products being offered for im-
port. Except for those owners or consignees who are or have been
afforded an opportunity for a hearing in a proceeding under section
12 with respect to an imminently hazardous product, the owner or
consignee of the product shall be afforded an opportunity by the
Commission for a hearing in accordance with section 554 of title 5
of the United States Code with respect to the importation of such
products into the customs territory of the United States. If it ap-
pears from examination of such samples or otherwise that a prod-
uct must be refused admission under the terms of subsection (a),
such product shall be refused admission, unless subsection (c) of
this section applies and is complied with.

(c) If it appears to the Commission that any consumer product
which may be refused admission pursuant to subsection (a) of this
section can be so modified that it need not (under the terms of
paragraphs (1) through (4) of subsection (a)) be refused admission,
the Commission may defer final determination as to the admission
of such product and, in accordance with such regulations as the
Commission and the Secretary of the Treasury shall jointly agree
to, permit such product to be delivered from customs custody under
bond for the purpose of permitting the owner or consignee an op-
portunity to so modify such product.

(d) All actions taken by an owner or consignee to modify such
product under subsection (c) shall be subject to the supervision of
an officer or employee of the Commission and of the Department
of the Treasury. If it appears to the Commission that the product
cannot be so modified or that the owner or consignee is not pro-
ceeding satisfactorily to modify such product, it shall be refused ad-
mission into the customs territory of the United States, and the
Commission may direct the Secretary to demand redelivery of the
product into customs custody, and to seize the product in accord-
ance with section 22(b) if it is not so redelivered.
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(e) Products refused admission into the customs territory of the
United States under this section must be exported, except that
upon application, the Secretary of the Treasury may permit the de-
struction of the product in lieu of exportation. If the owner or con-
signee does not export the product within a reasonable time, the
Department of the Treasury may destroy the product.

(f) All expenses (including travel, per diem or subsistence, and
salaries of officers or employees of the United States) in connection
with the destruction provided for in this section (the amount of
such expenses to be determined in accordance with regulations of
the Secretary of the Treasury) and all expenses in connection with
the storage, cartage, or labor with respect to any consumer product
refused admission under this section, shall be paid by the owner
or consignee and, in default of such payment, shall constitute a lien
against any future importations made by such owner or consignee.

(g) The Commission may, by rule, condition the importation of
a consumer product on the manufacturer’s compliance with the in-
spection and recordkeeping requirements of this Act and the Com-
mission’s rules with respect to such requirements.

(h)(1) The Commission shall establish and maintain a perma-
nent product surveillance program, in cooperation with other ap-
propriate Federal agencies, for the purpose of carrying out the
Commission’s responsibilities under this Act and the other Acts ad-
ministered by the Commission and preventing the entry of unsafe
consumer products into the commerce of the United States.

(2) The Commission may provide to the agencies with which it
is cooperating under paragraph (1) such information, data, violator
lists, test results, and other support, guidance, and documents as
may be necessary or helpful for such agencies to cooperate with the
Commission to carry out the product surveillance program under
paragraph (1).

(3) The Commission shall periodically report to the Congress
the results of the surveillance program under paragraph (1).

EXPORTS

SEC. 18. ø15 U.S.C. 2067¿ (a) This Act shall not apply to any
consumer product if (1) it can be shown that such product is manu-
factured, sold, or held for sale for export from the United States (or
that such product was imported for export), unless (A) such con-
sumer product is in fact distributed in commerce for use in the
United States, or (B) the Commission determines that exportation
of such product presents an unreasonable risk of injury to con-
sumers within the United States, and (2) such consumer product
when distributed in commerce, or any container in which it is en-
closed when so distributed, bears a stamp or label stating that such
consumer product is intended for export; except that this Act shall
apply to any consumer product manufactured for sale, offered for
sale, or sold for shipment to any installation of the United States
located outside the United States.

(b) Not less than thirty days before any person exports to a for-
eign country any product—

(1) which is not in conformity with an applicable consumer
product safety standard in effect under this Act, or
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(2) which is declared to be a banned hazardous substance
by a rule promulgated under section 9,

such person shall file a statement with the Commission notifying
the Commission of such exportation, and the Commission, upon re-
ceipt of such statement, shall promptly notify the government of
such country of such exportation and the basis for such safety
standard or rule. Any statement filed with the Commission under
the preceding sentence shall specify the anticipated date of ship-
ment of such product, the country and port of destination of such
product, and the quantity of such product that will be exported,
and shall contain such other information as the Commission may
by regulation require. Upon petition filed with the Commission by
any person required to file a statement under this subsection re-
specting an exportation, the Commission may, for good cause
shown, exempt such person from the requirement of this subsection
that such a statement be filed no less than thirty days before the
date of the exportation, except that in no case shall the Commis-
sion permit such a statement to be filed later than the tenth day
before such date.

PROHIBITED ACTS

SEC. 19. ø15 U.S.C. 2068¿ (a) It shall be unlawful for any per-
son to—

(1) manufacture for sale, offer for sale, distribute in com-
merce, or import into the United States any consumer product
which is not in conformity with an applicable consumer prod-
uct safety standard under this Act;

(2) manufacture for sale, offer for sale, distribute in com-
merce, or import into the United States any consumer product
which has been declared a banned hazardous product by a rule
under this Act;

(3) fail or refuse to permit access to or copying of records,
or fail or refuse to establish or maintain records, or fail or
refuse to make reports or provide information, or fail or refuse
to permit entry or inspection, as required under this Act or
rule thereunder;

(4) fail to furnish information required by section 15(b);
(5) fail to comply with an order issued under section 15 (c)

or (d) (relating to notification, and to repair, replacement, and
refund, and to prohibited acts);

(6) fail to furnish a certificate required by section 14 or
issue a false certificate if such person in the exercise of due
care has reason to know that such certificate is false or mis-
leading in any material respect; or to fail to comply with any
rule under section 14(c) (relating to labeling);

(7) fail to comply with any rule under section 9(g)(2) (relat-
ing to stockpiling); or 1

(8) fail to comply with any rule under section 27(e) (relat-
ing to provision of performance and technical data); or 1
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(9) fail to comply with any rule or requirement under sec-
tion 35 (relating to labeling and testing of cellulose insula-
tion). 1

(10) fail to file a statement with the Commission pursuant
to section 18(b). 2

(11) fail to furnish information required by section 37.
(b) Paragraphs (1) and (2) of subsection (a) of this section shall

not apply to any person (1) who holds a certificate issued in accord-
ance with section 14(a) to the effect that such consumer product
conforms to all applicable consumer product safety rules, unless
such person knows that such consumer product does not conform,
or (2) who relies in good faith on the representation of the manu-
facturer or a distributor of such product that the product is not
subject to an applicable product safety rule.

CIVIL PENALTIES

SEC. 20. ø15 U.S.C. 2069¿ (a)(1) Any person who knowingly
violates section 19 of this Act shall be subject to a civil penalty not
to exceed $5,000 for each such violation. Subject to paragraph (2),
a violation of section 19(a) (1), (2), (4), (5), (6), (7), (8), (9), (10), or
(11) shall constitute a separate offense with respect to each con-
sumer product involved, except that the maximum civil penalty
shall not exceed $1,250,000 for any related series of violations. A
violation of section 19(a)(3) shall constitute a separate violation
with respect to each failure or refusal to allow or perform an act
required thereby; and, if such violation is a continuing one, each
day of such violations shall constitute a separate offense, except
that the maximum civil penalty shall not exceed $1,250,000 for any
related series of violations.

(2) The second sentence of paragraph (1) of this subsection
shall not apply to violations of paragraph (1) or (2) of section
19(a)—

(A) if the person who violated such paragraphs is not the
manufacturer or private labeler or a distributor of the products
involved, and

(B) if such person did not have either (i) actual knowledge
that his distribution or sale of the product violated such para-
graphs or (ii) notice from the Commission that such distribu-
tion or sale would be a violation of such paragraphs.
(3)(A) The maximum penalty amounts authorized in paragraph

(1) shall be adjusted for inflation as provided in this paragraph.
(B) Not later than December 1, 1994, and December 1 of each

fifth calendar year thereafter, the Commission shall prescribe and
publish in the Federal Register a schedule of maximum authorized
penalties that shall apply for violations that occur after January 1
of the year immediately following such publication.

(C) The schedule of maximum authorized penalties shall be
prescribed by increasing each of the amounts referred to in para-
graph (1) by the cost-of-living adjustment for the preceding five
years. Any increase determined under the preceding sentence shall
be rounded to—
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(i) in the case of penalties greater than $1,000 but less
than or equal to $10,000, the nearest multiple of $1,000;

(ii) in the case of penalties greater than $10,000 but less
than or equal to $100,000, the nearest multiple of $5,000;

(iii) in the case of penalties greater than $100,000 but less
than or equal to $200,000, the nearest multiple of $10,000; and

(iv) in the case of penalties greater than $200,000, the
nearest multiple of $25,000.
(D) For purposes of this subsection:

(i) The term ‘‘Consumer Price Index’’ means the Consumer
Price Index for all-urban consumers published by the Depart-
ment of Labor.

(ii) The term ‘‘cost-of-living adjustment for the preceding
five years’’ means the percentage by which—

(I) the Consumer Price Index for the month of June of
the calendar year preceding the adjustment; exceeds

(II) the Consumer Price Index for the month of June
preceding the date on which the maximum authorized pen-
alty was last adjusted.

(b) In determining the amount of any penalty to be sought
upon commencing an action seeking to assess a penalty for a viola-
tion of section 19(a), the Commission shall consider the nature of
the product defect, the severity of the risk of injury, the occurrence
of absence of injury, the number of defective products distributed,
and the appropriateness of such penalty in relation to the size of
the business of the person charged.

(c) Any civil penalty under this section may be compromised by
the Commission. In determining the amount of such penalty or
whether it should be remitted or mitigated and in what amount,
the Commission shall consider the appropriateness of such penalty
to the size of the business of the person charged, the nature of the
product defect, the severity of the risk of injury, the occurrence or
absence of injury, and the number of defective products distributed.
The amount of such penalty when finally determined, or the
amount agreed on compromise, may be deducted from any sums
owing by the United States to the person charged.

(d) As used in the first sentence of subsection (a)(1) of this sec-
tion, the term ‘‘knowingly’’ means (1) the having of actual knowl-
edge, or (2) the presumed having of knowledge deemed to be pos-
sessed by a reasonable man who acts in the circumstances, includ-
ing knowledge obtainable upon the exercise of due care to ascertain
the truth of representations.

CRIMINAL PENALTIES

SEC. 21. ø15 U.S.C. 2070¿ (a) Any person who knowingly and
willfully violates section 19 of this Act after having received notice
of noncompliance from the Commission shall be fined not more
than $50,000 or be imprisoned not more than one year, or both.

(b) Any individual director, officer, or agent of a corporation
who knowingly and willfully authorizes, orders, or performs any of
the acts or practices constituting in whole or in part a violation of
section 19, and who has knowledge of notice of noncompliance re-
ceived by the corporation from the Commission, shall be subject to
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penalties under this section without regard to any penalties to
which that corporation may be subject under subsection (a).

INJUNCTIVE ENFORCEMENT AND SEIZURE

SEC. 22. ø15 U.S.C. 2071¿ (a) The United States district courts
shall have jurisdiction to take the following action:

(1) Restrain any violation of section 19.
(2) Restrain any person from manufacturing for sale, offer-

ing for sale, distributing in commerce, or importing into the
United States a product in violation of an order in effect under
section 15(d).

(3) Restrain any person from distributing in commerce a
product which does not comply with a consumer product safety
rule.

Such actions may be brought by the Commission (without regard
to section 27(b)(7)(A)) or by the Attorney General in any United
States district court for a district wherein any act, omission, or
transaction constituting the violation occurred, or in such court for
the district wherein the defendant is found or transacts business.
In any action under this section process may be served on a defend-
ant in any other district in which the defendant resides or may be
found.

(b) Any consumer product—
(1) which fails to conform with an applicable consumer

product safety rule, or
(2) the manufacture for sale, offering for sale, distribution

in commerce, or the importation into the United States of
which has been prohibited by an order in effect under section
15(d),

when introduced into or while in commerce or while held for sale
after shipment in commerce shall be liable to be proceeded against
on libel of information and condemned in any district court of the
United States within the jurisdiction of which such consumer prod-
uct is found. Proceedings in cases instituted under the authority of
this subsection shall conform as nearly as possible to proceedings
in rem in admiralty. Whenever such proceedings involving substan-
tially similar consumer products are pending in courts of two or
more judicial districts they shall be consolidated for trial by order
of any such court upon application reasonably made by any party
in interest upon notice to all other parties in interest.

SUITS FOR DAMAGES BY PERSONS INJURED

SEC. 23. ø15 U.S.C. 2072¿ (a) Any person who shall sustain in-
jury by reason of any knowing (including willful) violation of a con-
sumer product safety rule, or any other rule or order issued by the
Commission may sue any person who knowingly (including will-
fully) violated any such rule or order in any district court of the
United States in the district in which the defendant resides or is
found or has an agent, shall recover damages sustained, and may,
if the court determines it to be in the interest of justice, recover
the costs of suit, including reasonable attorneys’ fees (determined
in accordance with section 11(f)) and reasonable expert witnesses’
fees: Provided, That the matter in controversy exceeds the sum or
value of $10,000, exclusive of interest and costs, unless such action
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is brought against the United States, any agency thereof, or any of-
ficer or employee thereof in his official capacity.

(b) Except when express provision is made in a statute of the
United States, in any case in which the plaintiff is finally adjudged
to be entitled to recover less than the sum or value of $10,000, com-
puted without regard to any setoff or counterclaim to which the de-
fendant may be adjudged to be entitled, and exclusive of interests
and costs, the district court may deny costs to the plaintiff and, in
addition, may impose costs on the plaintiff.

(c) The remedies provided for in this section shall be in addi-
tion to and not in lieu of any other remedies provided by common
law or under Federal or State law.

PRIVATE ENFORCEMENT OF PRODUCT SAFETY RULES AND OF
SECTION 15 ORDERS

SEC. 24. ø15 U.S.C. 2073¿ Any interested person (including
any individual or nonprofit, business, or other entity) may bring an
action in any United States district court for the district in which
the defendant is found or transacts business to enforce a consumer
product safety rule or an order under section 15, and to obtain ap-
propriate injunctive relief. Not less than thirty days prior to the
commencement of such action, such interested person shall give no-
tice by registered mail to the Commission, to the Attorney General,
and to the person against whom such action is directed. Such no-
tice shall state the nature of the alleged violation of any such
standard or order, the relief to be requested, and the court in which
the action will be brought. No separate suit shall be brought under
this section if at the time the suit is brought the same alleged vio-
lation is the subject of a pending civil or criminal action by the
United States under this Act. In any action under this section the
court may in the interest of justice award the costs of suit, includ-
ing reasonable attorneys’ fees (determined in accordance with sec-
tion 11(f)) and reasonable expert witnesses’ fees.

EFFECT ON PRIVATE REMEDIES

SEC. 25. ø15 U.S.C. 2074¿ (a) Compliance with consumer prod-
uct safety rules or other rules or orders under this Act shall not
relieve any person from liability at common law or under State
statutory law to any other person.

(b) The failure of the Commission to take any action or com-
mence a proceeding with respect to the safety of a consumer prod-
uct shall not be admissible in evidence in litigation at common law
or under State statutory law relating to such consumer product.

(c) Subject to sections 6(a)(2) and 6(b) but notwithstanding sec-
tion 6(a)(1), (1) any accident or investigation report made under
this Act by an officer or employee of the Commission shall be made
available to the public in a manner which will not identify any in-
jured person or any person treating him, without the consent of the
person so identified, and (2) all reports on research projects, dem-
onstration projects, and other related activities shall be public in-
formation.



170Sec. 26 CONSUMER PRODUCT SAFETY ACT

EFFECT ON STATE STANDARDS

SEC. 26. ø15 U.S.C. 2075¿ (a) Whenever a consumer product
safety standard under this Act is in effect and applies to a risk of
injury associated with a consumer product, no State or political
subdivision of a State shall have any authority either to establish
or to continue in effect any provision of a safety standard or regula-
tion which prescribes any requirements as to the performance,
composition, contents, design, finish, construction, packaging, or la-
beling of such product which are designed to deal with the same
risk of injury associated with such consumer product, unless such
requirements are identical to the requirements of the Federal
standard.

(b) Subsection (a) of this section does not prevent the Federal
Government or the government of any State or political subdivision
of a State from establishing or continuing in effect a safety require-
ment applicable to a consumer product for its own use which re-
quirement is designed to protect against a risk of injury associated
with the product and which is not identical to the consumer prod-
uct safety standard applicable to the product under this Act if the
Federal, State, or political subdivision requirement provides a high-
er degree of protection from such risk of injury than the standard
applicable under this Act.

(c) Upon application of a State or political subdivision of a
State, the Commission may by rule, after notice and opportunity
for oral presentation of views, exempt from the provisions of sub-
section (a) (under such conditions as it may impose in the rule) any
proposed safety standard or regulation which is described in such
application and which is designed to protect against a risk of injury
associated with a consumer product subject to a consumer product
safety standard under this Act if the State or political subdivision
standard or regulation—

(1) provides a significantly higher degree of protection from
such risk of injury than the consumer product safety standard
under this Act, and

(2) does not unduly burden interstate commerce.
In determining the burden, if any, of a State or political subdivi-
sion standard or regulation on interstate commerce, the Commis-
sion shall consider and make appropriate (as determined by the
Commission in its discretion) findings on the technological and eco-
nomic feasibility of complying with such standard or regulation, the
cost of complying with such standard or regulation, the geographic
distribution of the consumer product to which the standard or regu-
lation would apply, the probability of other States or political sub-
divisions applying for an exemption under this subsection for a
similar standard or regulation, and the need for a national, uni-
form standard under this Act for such consumer product.

ADDITIONAL FUNCTIONS OF COMMISSION

SEC. 27. ø15 U.S.C. 2076¿ (a) The Commission may, by one or
more of its members or by such agents or agency as it may des-
ignate, conduct any hearing or other inquiry necessary or appro-
priate to its functions anywhere in the United States. A Commis-
sioner who participates in such a hearing or other inquiry shall not
be disqualified solely by reason of such participation from subse-
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quently participating in a decision of the Commission in the same
matter. The Commission shall publish notice of any proposed hear-
ing in the Federal Register and shall afford a reasonable oppor-
tunity for interested persons to present relevant testimony and
data.

(b) The Commission shall also have the power—
(1) to require, by special or general orders, any person to

submit in writing such reports and answers to questions as the
Commission may prescribe to carry out a specific regulatory or
enforcement function of the Commission; and such submission
shall be made within such reasonable period and under oath
or otherwise as the Commission may determine;

(2) to administer oaths;
(3) to require by subpena the attendance and testimony of

witnesses and the production of all documentary evidence re-
lating to the execution of its duties;

(4) in any proceeding or investigation to order testimony to
be taken by deposition before any person who is designated by
the Commission and has the power to administer oaths and, in
such instances, to compel testimony and the production of evi-
dence in the same manner as authorized under paragraph (3)
of this subsection;

(5) to pay witnesses the same fees and mileage as are paid
in like circumstances in the courts of the United States;

(6) to accept gifts and voluntary and uncompensated serv-
ices, notwithstanding the provisions of section 3679 of the Re-
vised Statutes (31 U.S.C. 665 (b));

(7) to—
(A) initiate, prosecute, defend, or appeal (other than to

the Supreme Court of the United States), through its own
legal representative and in the name of the Commission,
any civil action if the Commission makes a written request
to the Attorney General for representation in such civil ac-
tion and the Attorney General does not within the 45-day
period beginning on the date such request was made notify
the Commission in writing that the Attorney General will
represent the Commission in such civil action, and

(B) initiate, prosecute, or appeal, through its own legal
representative, with the concurrence of the Attorney Gen-
eral or through the Attorney General, any criminal action,

for the purpose of enforcing the laws subject to its jurisdiction;
(8) to lease buildings or parts of buildings in the District

of Columbia, without regard to the Act of March 3, 1877 (40
U.S.C. 34), for the use of the Commission; and

(9) to delegate any of its functions or powers, other than
the power to issue subpenas under paragraph (3), to any officer
or employee of the Commission.

An order issued under paragraph (1) shall contain a complete
statement of the reason the Commission requires the report or an-
swers specified in the order to carry out a specific regulatory or en-
forcement function of the Commission. Such an order shall be de-
signed to place the least burden on the person subject to the order
as is practicable taking into account the purpose for which the
order was issued.
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(c) Any United States district court within the jurisdiction of
which any inquiry is carried on, may, upon petition by the Commis-
sion (subject to subsection (b)(7)) or by the Attorney General, in
case of refusal to obey a subpena or order of the Commission issued
under subsection (b) of this section, issue an order requiring com-
pliance therewith; and any failure to obey the order of the court
may be punished by the court as a contempt thereof.

(d) No person shall be subject to civil liability to any person
(other than the Commission or the United States) for disclosing in-
formation at the request of the Commission.

(e) The Commission may by rule require any manufacturer of
consumer products to provide to the Commission such performance
and technical data related to performance and safety as may be re-
quired to carry out the purposes of this Act, and to give such notifi-
cation of such performance and technical data at the time of origi-
nal purchase to prospective purchasers and to the first purchaser
of such product for purposes other than resale, as it determines
necessary to carry out the purposes of this Act.

(f) For purposes of carrying out this Act, the Commission may
purchase any consumer product and it may require any manufac-
turer, distributor, or retailer of a consumer product to sell the prod-
uct to the Commission at manufacturer’s, distributor’s, or retailer’s
cost.

(g) The Commission is authorized to enter into contracts with
governmental entities, private organizations, or individuals for the
conduct of activities authorized by this Act.

(h) The Commission may plan, construct, and operate a facility
or facilities suitable for research, development, and testing of con-
sumer products in order to carry out this Act.

(i)(1) Each recipient of assistance under this Act pursuant to
grants or contracts entered into under other than competitive bid-
ding procedures shall keep such records as the Commission by rule
shall prescribe, including records which fully disclose the amount
and disposition by such recipient of the proceeds of such assistance,
the total cost of the project undertaken in connection with which
such assistance is given or used, and the amount of that portion
of the cost of the project or undertaking supplied by other sources,
and such other records as will facilitate an effective audit.

(2) The Commission and the Comptroller General of the United
States, or their duly authorized representatives, shall have access
for the purpose of audit and examination to any books, documents,
papers, and records of the recipients that are pertinent to the
grants or contracts entered into under this Act under other than
competitive bidding procedures.

(j) The Commission shall prepare and submit to the President
and the Congress at the beginning of each regular session of Con-
gress a comprehensive report on the administration of this Act for
the preceding fiscal year. Such report shall include—

(1) a thorough appraisal, including statistical analyses, es-
timates, and long-term projections, of the incidence of injury
and effects to the population resulting from consumer products,
with a breakdown, insofar as practicable, among the various
sources of such injury;

(2) a list of consumer product safety rules prescribed or in
effect during such year;
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(3) an evaluation of the degree of observance of consumer
product safety rules, including a list of enforcement actions,
court decisions, and compromises of alleged violations, by loca-
tion and company name;

(4) a summary of outstanding problems confronting the ad-
ministration of this Act in order of priority;

(5) an analysis and evaluation of public and private con-
sumer product safety research activities;

(6) a list, with a brief statement of the issues, of completed
or pending judicial actions under this Act;

(7) the extent to which technical information was dissemi-
nated to the scientific and commercial communities and con-
sumer information was made available to the public;

(8) the extent of cooperation between Commission officials
and representatives of industry and other interested parties in
the implementation of this Act, including a log or summary of
meetings held between Commission officials and representa-
tives of industry and other interested parties;

(9) an appraisal of significant actions of State and local
governments relating to the responsibilities of the Commission;

(10) with respect to voluntary consumer product safety
standards for which the Commission has participated in the
development through monitoring or offering of assistance and
with respect to voluntary consumer product safety standards
relating to risks of injury that are the subject of regulatory ac-
tion by the Commission, a description of—

(A) the number of such standards adopted;
(B) the nature and number of the products which are

the subject of such standards;
(C) the effectiveness of such standards in reducing po-

tential harm from consumer products;
(D) the degree to which staff members of the Commis-

sion participate in the development of such standards;
(E) the amount of resources of the Commission de-

voted to encouraging development of such standards; and
(F) such other information as the Commission deter-

mines appropriate or necessary to inform the Congress on
the current status of the voluntary consumer product safe-
ty standard program; and
(11) such recommendations for additional legislation as the

Commission deems necessary to carry out the purposes of this
Act.
(k)(1) Whenever the Commission submits any budget estimate

or request to the President or the Office of Management and Budg-
et, it shall concurrently transmit a copy of that estimate or request
to the Congress.

(2) Whenever the Commission submits any legislative rec-
ommendations, or testimony, or comments on legislation to the
President or the Office of Management and Budget, it shall concur-
rently transmit a copy thereof to the Congress. No officer or agency
of the United States shall have any authority to require the Com-
mission to submit its legislative recommendations, or testimony, or
comments on legislation, to any officer or agency of the United
States for approval, comments, or review, prior to the submission
of such recommendations, testimony, or comments to the Congress.
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CHRONIC HAZARD ADVISORY PANEL

SEC. 28. ø15 U.S.C. 2077¿ (a) The Commission shall appoint
Chronic Hazard Advisory Panels (hereinafter referred to as the
Panel or Panels) to advise the Commission in accordance with the
provisions of section 31(b) respecting the chronic hazards of cancer,
birth defects, and gene mutations associated with consumer prod-
ucts.

(b) Each Panel shall consist of 7 members appointed by the
Commission from a list of nominees who shall be nominated by the
President of the National Academy of Sciences from scientists—

(1) who are not officers or employees of the United States
(other than employees of the National Institutes of Health, the
National Toxicology Program, or the National Center for Toxi-
cological Research), and who do not receive compensation from
or have any substantial financial interest in any manufacturer,
distributor, or retailer of a consumer product; and

(2) who have demonstrated the ability to critically assess
chronic hazards and risks to human health presented by the
exposure of humans to toxic substances or as demonstrated by
the exposure of animals to such substances.

The President of the National Academy of Sciences shall nominate
for each Panel a number of individuals equal to three times the
number of members to be appointed to the Panel.

(c) The Chairman and Vice Chairman of the Panel shall be
elected from among the members and shall serve for the duration
of the Panel.

(d) Decisions of the Panel shall be made by a majority of the
Panel.

(e) The Commission shall provide each Panel with such admin-
istrative support services as it may require to carry out its duties
under section 31.

(f) A member of a Panel appointed under subsection (a) shall
be paid at a rate not to exceed the daily equivalent of the annual
rate of basic pay in effect for grade GS–18 of the General Schedule
for each day (including traveltime) during which the member is en-
gaged in the actual performance of the duties of the Panel.

(g) Each Panel shall request information and disclose informa-
tion to the public, as provided in subsection (h), only through the
Commission.

(h)(1) Notwithstanding any statutory restriction on the author-
ity of agencies and departments of the Federal Government to
share information, such agencies and departments shall provide
the Panel with such information and data as each Panel, through
the Commission, may request to carry out its duties under section
31. Each Panel may request information, through the Commission,
from States, industry and other private sources as it may require
to carry out its responsibilities.

(2) Section 6 shall apply to the disclosure of information by the
Panel but shall not apply to the disclosure of information to the
Panel.

COOPERATION WITH STATES AND WITH OTHER FEDERAL AGENCIES

SEC. 29. ø15 U.S.C. 2078¿ (a) The Commission shall establish
a program to promote Federal-State cooperation for the purposes of
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carrying out this Act. In implementing such program the Commis-
sion may—

(1) accept from any State or local authorities engaged in
activities relating to health, safety, or consumer protection as-
sistance in such functions as injury data collection, investiga-
tion, and educational programs, as well as other assistance in
the administration and enforcement of this Act which such
States or localities may be able and willing to provide and, if
so agreed, may pay in advance or otherwise for the reasonable
cost of such assistance, and

(2) commission any qualified officer or employee of any
State or local agency as an officer of the Commission for the
purpose of conducting examinations, investigations, and inspec-
tions.
(b) In determining whether such proposed State and local pro-

grams are appropriate in implementing the purposes of this Act,
the Commission shall give favorable consideration to programs
which establish separate State and local agencies to consolidate
functions relating to product safety and other consumer protection
activities.

(c) The Commission may obtain from any Federal department
or agency such statistics, data, program reports, and other mate-
rials as it may deem necessary to carry out its functions under this
Act. Each such department or agency may cooperate with the Com-
mission and, to the extent permitted by law, furnish such materials
to it. The Commission and the heads of other departments and
agencies engaged in administering programs related to product
safety shall, to the maximum extent practicable, cooperate and con-
sult in order to insure fully coordinated efforts.

(d) The Commission shall, to the maximum extent practicable,
utilize the resources and facilities of the National Bureau of Stand-
ards, on a reimbursable basis, to perform research and analyses re-
lated to risks of injury associated with consumer products (includ-
ing fire and flammability risks), to develop test methods, to conduct
studies and investigations, and to provide technical advice and as-
sistance in connection with the functions of the Commission.

(e) The Commission may provide to another Federal agency or
a State or local agency or authority engaged in activities relating
to health, safety, or consumer protection, copies of any accident or
investigation report made under this Act by any officer, employee,
or agent of the Commission only if (1) information which under sec-
tion 6(a)(2) is to be considered confidential is not included in any
copy of such report which is provided under this subsection; and (2)
each Federal agency and State and local agency and authority
which is to receive under this subsection a copy of such report pro-
vides assurances satisfactory to the Commission that the identity
of any injured person and any person who treated an injured per-
son will not, without the consent of the person identified, be in-
cluded in—

(A) any copy of any such report, or
(B) any information contained in any such report, which

the agency or authority makes available to any member of the
public. No Federal agency or State or local agency or authority
may disclose to the public any information contained in a re-
port received by the agency or authority under this subsection
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unless with respect to such information the Commission has
complied with the applicable requirements of section 6(b).

TRANSFERS OF FUNCTIONS

SEC. 30. ø15 U.S.C. 2079¿ (a) The functions of the Secretary
of Health, Education, and Welfare under the Federal Hazardous
Substances Act (15 U.S.C. 1261 et seq.) and the Poison Prevention
Packaging Act of 1970 are transferred to the Commission. The
functions of the Secretary of Health, Education, and Welfare under
the Federal Food, Drug, and Cosmetic Act (15 U.S.C. 301 et seq.),
to the extent such functions relate to the administration and en-
forcement of the Poison Prevention Packaging Act of 1970, are
transferred to the Commission.

(b) The functions of the Secretary of Health, Education, and
Welfare, the Secretary of Commerce, and the Federal Trade Com-
mission under the Flammable Fabrics Act (15 U.S.C. 1191 et seq.)
are transferred to the Commission. The functions of the Federal
Trade Commission under the Federal Trade Commission Act, to the
extent such functions relate to the administration and enforcement
of the Flammable Fabrics Act, are transferred to the Commission.

(c) The functions of the Secretary of Commerce and the Federal
Trade Commission under the Act of August 2, 1956 (15 U.S.C.
1211) are transferred to the Commission.

(d) A risk of injury which is associated with a consumer prod-
uct and which could be eliminated or reduced to a sufficient extent
by action under the Federal Hazardous Substances Act, the Poison
Prevention Packaging Act of 1970, or the Flammable Fabrics Act
may be regulated under this Act only if the Commission by rule
finds that it is in the public interest to regulate such risk of injury
under this Act. Such a rule shall identify the risk of injury pro-
posed to be regulated under this Act and shall be promulgated in
accordance with section 553 of title 5, United States Code; except
that the period to be provided by the Commission pursuant to sub-
section (c) of such section for the submission of data, views, and ar-
guments respecting the rule shall not exceed thirty days from the
date of publication pursuant to subsection (b) of such section of a
notice respecting the rule.

(e)(1)(A) All personnel, property, records, obligations, and com-
mitments which are used primarily with respect to any function
transferred under the provisions of subsections (a), (b) and (c) of
this section shall be transferred to the Commission, except those
associated with fire and flammability research in the National Bu-
reau of Standards. The transfer of personnel pursuant to this para-
graph shall be without reduction in classification or compensation
for one year after such transfer, except that the Chairman of the
Commission shall have full authority to assign personnel during
such one-year period in order to efficiently carry out functions
transferred to the Commission under this section.

(B) Any commissioned officer of the Public Health Service who
upon the day before the effective date of this section, is serving as
such officer primarily in the performance of functions transferred
by this Act to the Commission, may, if such officer so elects, ac-
quire competitive status and be transferred to a competitive posi-
tion in the Commission subject to subparagraph (A) of this para-
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graph, under the terms prescribed in paragraphs (3) through (8)(A)
of section 15(b) of the Clean Air Amendments of 1970 (84 Stat.
1676; 42 U.S.C. 215 nt).

(2) All orders, determinations, rules, regulations, permits, con-
tracts, certificates, licenses, and privileges (A) which have been
issued, made, granted, or allowed to become effective in the exer-
cise of functions which are transferred under this section by any
department or agency, any functions of which are transferred by
this section, and (B) which are in effect at the time this section
takes effect, shall continue in effect according to their terms until
modified, terminated, superseded, set aside, or repealed by the
Commission, by any court of competent jurisdiction, or by operation
of law.

(3) The provisions of this section shall not affect any pro-
ceedings pending at the time this section takes effect before any de-
partment or agency, functions of which are transferred by this sec-
tion; except that such proceedings, to the extent that they relate to
functions so transferred, shall be continued before the Commission.
Orders shall be issued in such proceedings, appeals shall be taken
therefrom, and payments shall be made pursuant to such orders,
as if this section had not been enacted; and orders issued in any
such proceedings shall continue in effect until modified, termi-
nated, superseded, or repealed by the Commission, by a court of
competent jurisdiction, or by operation of law.

(4) The provisions of this section shall not affect suits com-
menced prior to the date this section takes effect and in all such
suits proceedings shall be had, appeals taken, and judgments ren-
dered, in the same manner and effect as if this section had not
been enacted; except that if before the date on which this section
takes effect, any department or agency (or officer thereof in his offi-
cial capacity) is a party to a suit involving functions transferred to
the Commission, then such suit shall be continued by the Commis-
sion. No cause of action, and no suit, action, or other proceeding,
by or against any department or agency (or officer thereof in his
official capacity) functions of which are transferred by this section,
shall abate by reason of the enactment of this section. Causes of
actions, suits, actions, or other proceedings may be asserted by or
against the United States or the Commission as may be appro-
priate and, in any litigation pending when this section takes effect,
the court may at any time, on its own motion or that of any party,
enter an order which will give effect to the provisions of this para-
graph.

(f) For purposes of this section, (1) the term ‘‘function’’ includes
power and duty, and (2) the transfer of a function, under any provi-
sion of law, of an agency or the head of a department shall also
be a transfer of all functions under such law which are exercised
by any office or officer of such agency or department.

LIMITATION ON JURISDICTION

SEC. 31. ø15 U.S.C. 2080¿ (a) The Commission shall have no
authority under this Act to regulate any risk of injury associated
with a consumer product if such risk could be eliminated or re-
duced to a sufficient extent by actions taken under the Occupa-
tional Safety and Health Act of 1970; the Atomic Energy Act of
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1954; or the Clean Air Act. The Commission shall have no author-
ity under this Act to regulate any risk of injury associated with
electronic product radiation emitted from an electronic product (as
such terms are defined by sections 355 (1) and (2) of the Public
Health Service Act) if such risk of injury may be subjected to regu-
lation under subpart 3 of part F of title III of the Public Health
Service Act.

(b)(1) The Commission may not issue—
(A) an advance notice of proposed rulemaking for a con-

sumer product safety rule,
(B) a notice of proposed rulemaking for a rule under sec-

tion 27(e), or
(C) an advance notice of proposed rulemaking for regula-

tions under section 2(q)(1) of the Federal Hazardous Sub-
stances Act,

relating to a risk of cancer, birth defects, or gene mutations from
a consumer product unless a Chronic Hazard Advisory Panel, es-
tablished under section 28, has, in accordance with paragraph (2),
submitted a report to the Commission with respect to whether a
substance contained in such product is a carcinogen, mutagen, or
teratogen.

(2)(A) Before the Commission issues an advance notice of pro-
posed rulemaking for—

(i) a consumer product safety rule,
(ii) a rule under section 27(e), or
(iii) a regulation under section 2(q)(1) of the Federal Haz-

ardous Substances Act,
relating to a risk of cancer, birth defects, or gene mutations from
a consumer product, the Commission shall request the Panel to re-
view the scientific data and other relevant information relating to
such risk to determine if any substance in the product is a car-
cinogen, mutagen, or a teratogen and to report its determination to
the Commission.

(B) When the Commission appoints a Panel, the Panel shall
convene within 30 days after the date the final appointment is
made to the Panel. The Panel shall report its determination to the
Commission not later than 120 days after the date the Panel is
convened or, if the Panel requests additional time, within a time
period specified by the Commission. If the determination reported
to the Commission states that a substance in a product is a car-
cinogen, mutagen, or a teratogen, the Panel shall include in its re-
port an estimate, if such an estimate is feasible, of the probable
harm to human health that will result from exposure to the sub-
stance.

(C) A Panel appointed under section 28 shall terminate when
it has submitted its report unless the Commission extends the ex-
istence of the Panel.

(D) The Federal Advisory Committee Act shall not apply with
respect to any Panel established under this section.

(E) Each Panel’s report shall contain a complete statement of
the basis for the Panel’s determination. The Commission shall con-
sider the report of the Panel and incorporate such report into the
advance notice of proposed rulemaking and final rule.
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AUTHORIZATION OF APPROPRIATIONS

SEC. 32. ø15 U.S.C. 2081¿ (a) There are authorized to be ap-
propriated for the purposes of carrying out the provisions of this
Act (other than the provisions of section 27(h) which authorize the
planning and construction of research, development, and testing fa-
cilities) and for the purpose of carrying out the functions, powers,
and duties transferred to the Commission under section 30, not to
exceed—

(1) $42,000,000 for fiscal year 1991, and
(2) $45,000,000 for fiscal year 1992.

For payment of accumulated and accrued leave under section 5551
of title 5, United States Code, severance pay under section 5595
under such title, and any other expense related to a reduction in
force in the Commission, there are authorized to be appropriated
such sums as may be necessary.

(b)(1) There are authorized to be appropriated such sums as
may be necessary for the planning and construction of research, de-
velopment and testing facilities described in section 27(h); except
that no appropriation shall be made for any such planning or con-
struction involving an expenditure in excess of $100,000 if such
planning or construction has not been approved by resolutions
adopted in substantially the same form by the Committee on En-
ergy and Commerce of the House of Representatives, and by the
Committee on Commerce, Science, and Transportation of the Sen-
ate. For the purpose of securing consideration of such approval the
Commission shall transmit to Congress a prospectus of the pro-
posed facility including (but not limited to)—

(A) a brief description of the facility to be planned or con-
structed;

(B) the location of the facility, and an estimate of the max-
imum cost of the facility;

(C) a statement of those agencies, private and public,
which will use such facility, together with the contribution to
be made by each such agency toward the cost of such facility;
and

(D) a statement of justification of the need for such facility.
(2) The estimated maximum cost of any facility approved under

this subsection as set forth in the prospectus may be increased by
the amount equal to the percentage increase, if any, as determined
by the Commission, in construction costs, from the date of the
transmittal of such prospectus to Congress, but in no event shall
the increase authorized by this paragraph exceed 10 per centum of
such estimated maximum cost.

(c) No funds appropriated under subsection (a) may be used to
pay any claim described in section 4(i) whether pursuant to a judg-
ment of a court or under any award, compromise, or settlement of
such claim made under section 2672 of title 28, United States
Code, or under any other provision of law.

SEPARABILITY

SEC. 33. ø15 U.S.C. 2051 note¿ If any provision of this Act, or
the application of such provision to any person or circumstance,
shall be held invalid, the remainder of this Act, or the application
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of such provisions to persons or circumstances other than those as
to which it is held invalid, shall not be affected thereby.

EFFECTIVE DATE

SEC. 34. ø15 U.S.C. 2051 note¿ This Act shall take effect on
the sixtieth day following the date of its enactment, except—

(1) sections 4 and 32 shall take effect on the date of enact-
ment of this Act, and

(2) section 30 shall take effect on the later of (A) 150 days
after the date of enactment of this Act, or (B) the date on
which at least three members of the Commission first take of-
fice.

INTERIM CELLULOSE INSULATION SAFETY STANDARD

SEC. 35. ø15 U.S.C. 2082¿ (a)(1) Subject to the provisions of
paragraph (2), on and after the last day of the 60-day period begin-
ning on the effective date of this section, the requirements for
flame resistance and corrosiveness set forth in the General Services
Administration’s specification for cellulose insulation, HH–I–515C
(as specification was in effect on February 1, 1978), shall be
deemed to be an interim consumer product safety standard which
shall have all the authority and effect of any other consumer prod-
uct safety standard promulgated by the Commission under this
Act. During the 45-day period beginning on the effective date of
this section, the Commission may make, and shall publish in the
Federal Register, such technical, nonsubstantive changes in such
requirements as it deems appropriate to make such requirements
suitable for promulgation as a consumer product safety standard.
At the end of the 60-day period specified in the first sentence of
this paragraph, the Commission shall publish in the Federal Reg-
ister such interim consumer product safety standard, as altered by
the Commission under this paragraph.

(2) The interim consumer product safety standard established
in paragraph (1) shall provide that any cellulose insulation which
is produced or distributed for sale or use as a consumer product
shall have a flame spread rating of 0 to 25, as such rating is set
forth in the General Services Administration’s specification for cel-
lulose insulation, HH–I–515C.

(3) During the period for which the interim consumer product
safety standard established in subsection (a) is in effect, in addition
to complying with any labeling requirement established by the
Commission under this Act, each manufacturer or private labeler
of cellulose insulation shall include the following statement on any
container of such cellulose insulation: ‘‘ATTENTION: This material
meets the applicable minimum Federal flammability standard. This
standard is based upon laboratory tests only, which do not rep-
resent actual conditions which may occur in the home’’. Such state-
ment shall be located in a conspicuous place on such container and
shall appear in conspicuous and legible type in contrast by typog-
raphy, layout, and color with other printed matter on such con-
tainer.

(b) Judicial review of the interim consumer product safety
standard established in subsection (a), as such standard is in effect
on and after the last day of the 60-day period specified in such sub-



181 Sec. 35CONSUMER PRODUCT SAFETY ACT

section, shall be limited solely to the issue of whether any changes
made by the Commission under paragraph (1) are technical non-
substantive changes. For purposes of such review, any change
made by the Commission under paragraph (1) which requires that
any test to determine the flame spread rating of cellulose insula-
tion shall include a correction for variations in test results caused
by equipment used in the test shall be considered a technical, non-
substantive change.

(c)(1)(A) Any interim consumer product safety standard estab-
lished pursuant to this section shall be enforced in the same man-
ner as any other consumer product safety standard until such time
as there is in effect a final consumer product safety standard pro-
mulgated by the Commission, as provided in subparagraph (B), or
until such time as it is revoked by the Commission under section
9(e). A violation of the interim consumer product safety standard
shall be deemed to be a violation of a consumer product safety
standard promulgated by the Commission under section 9.

(B) If the Commission determines that the interim consumer
product safety standard does not adequately protect the public from
the unreasonable risk of injury associated with flammable or corro-
sive cellulose insulation, it shall promulgate a final consumer prod-
uct safety standard to protect against such risk. Such final stand-
ard shall be promulgated pursuant to section 553 of title 5, United
States Code, except that the Commission shall give interested per-
sons an opportunity for the oral presentation of data, views, or ar-
guments, in addition to an opportunity to make written submis-
sions. A transcript shall be kept of any oral presentation. The pro-
visions of section 9 (b), (c), and (d) shall apply to any proceeding
to promulgate such final standard. In any judicial review of such
final standard under section 11, the court shall not require any
demonstration that each particular finding made by the Commis-
sion under section 9(c) is supported by substantial evidence. The
court shall affirm the action of the Commission unless the court de-
termines that such action is not supported by substantial evidence
on the record taken as a whole.

(2)(A) Until there is in effect such a final consumer product
safety standard, the Commission shall incorporate into the interim
consumer product safety standard, in accordance with the provi-
sions of this paragraph, each revision superseding the require-
ments for flame resistance and corrosiveness referred to in sub-
section (a) and promulgated by the General Services Administra-
tion.

(B) At least 45 days before any revision superseding such re-
quirements is to become effective, the Administrator of the General
Services Administration shall notify the Commission of such revi-
sion. In the case of any such revision which becomes effective dur-
ing the period beginning on February 1, 1978, and ending on the
effective date of this section, such notice from the Administrator of
the General Services Administration shall be deemed to have been
made on the effective date of this section.

(C)(i) No later than 45 days after receiving any notice under
subparagraph (B), the Commission shall publish the revision, in-
cluding such changes in the revision as it considers appropriate to
make the revision suitable for promulgation as an amendment to
the interim consumer product safety standard, in the Federal Reg-
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ister as a proposed amendment to the interim consumer product
safety standard.

(ii) The Commission may extend the 45-day period specified in
clause (i) for an additional period of not more than 150 days if the
Commission determines that such extension is necessary to study
the technical and scientific basis for the revision involved, or to
study the safety and economic consequences of such revision.

(D)(i) Additional extensions of the 45-day period specified in
subparagraph (C)(i) may be taken by the Commission if—

(I) the Commission makes the determination required in
subparagraph (C)(ii) with respect to each such extension; and

(II) in the case of further extensions proposed by the Com-
mission after an initial extension under this clause, such fur-
ther extensions have not been disapproved under clause (iv).
(ii) Any extension made by the Commission under this sub-

paragraph shall be for a period of not more than 45 days.
(iii) Prior notice of each extension made by the Commission

under this subparagraph, together with a statement of the reasons
for such extension and an estimate of the length of time required
by the Commission to complete its action upon the revision in-
volved, shall be published in the Federal Register and shall be sub-
mitted to the Committee on Commerce, Science, and Transpor-
tation of the Senate and the Committee on Energy and Commerce
of the House of Representatives.

(iv) In any case in which the Commission takes an initial 45-
day extension under clause (i), the Commission may not take any
further extensions under clause (i) if each committee referred to in
clause (iii) disapproves by committee resolution any such further
extensions before the end of the 15-day period following notice of
such initial extension made by the Commission in accordance with
clause (iii).

(E) The Commission shall give interested persons an oppor-
tunity to comment upon any proposed amendment to the interim
consumer product safety standard during the 30-day period fol-
lowing any publication by the Commission under subparagraph (C).

(F) No later than 90 days after the end of the period specified
in subparagraph (E), the Commission shall promulgate the amend-
ment to the interim consumer product safety standard unless the
Commission determines, after consultation with the Secretary of
Energy, that—

(i) such amendment is not necessary for the protection of
consumers from the unreasonable risk of injury associated with
flammable or corrosive cellulose insulation; or

(ii) implementation of such amendment will create an
undue burden upon persons who are subject to the interim con-
sumer product safety standard.
(G) The provisions of section 11 shall not apply to any judicial

review of any amendment to the interim product safety standard
promulgated under this paragraph.

(d) Any Federal department, agency, or instrumentality, or any
Federal independent regulatory agency, which obtains information
which reasonably indicates that cellulose insulation is being manu-
factured or distributed in violation of this Act shall immediately in-
form the Commission of such information.
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(e)(1) The Commission, no later than 45 days after the effective
date of this section, shall submit a report to the Committee on
Commerce, Science, and Transportation of the Senate and to the
Committee on Energy and Commerce of the House of Representa-
tives which shall contain a detailed statement of the manner in
which the Commission intends to carry out the enforcement of this
section.

(2)(A) The Commission, no later than 6 months after the date
upon which the report required in paragraph (1) is due (and no
later than the end of each 6-month period thereafter), shall submit
a report to each committee referred to in paragraph (1) which shall
describe the enforcement activities of the Commission with respect
to this section during the most recent 6-month period.

(B) The first report which the Commission submits under sub-
paragraph (A) shall include the results of tests of cellulose insula-
tion manufactured by at least 25 manufacturers which the Com-
mission shall conduct to determine whether such cellulose insula-
tion complies with the interim consumer product safety standard.
The second such report shall include the results of such tests with
respect to 50 manufacturers who were not included in testing con-
ducted by the Commission for inclusion in the first report.

(f)(1) The Commission shall have the authority to require that
any person required to comply with the certification requirements
of section 14 with respect to the manufacture of cellulose insulation
shall provide for the performance of any test or testing program re-
quired for such certification through the use of an independent
third party qualified to perform such test or testing program. The
Commission may impose such requirement whether or not the
Commission has established a testing program for cellulose insula-
tion under section 14(b).

(2) The Commission, upon petition by a manufacturer, may
waive the requirements of paragraph (1) with respect to such man-
ufacturer if the Commission determines that the use of an inde-
pendent third party is not necessary in order for such manufac-
turer to comply with the certification requirements of section 14.

(3) The Commission may prescribe such rules as it considers
necessary to carry out the provisions of this subsection.

(g) There are authorized to be appropriated, for each of the fis-
cal years 1978, 1979, 1980, and 1981, such sums as may be nec-
essary to carry out the provisions of this section.

CONGRESSIONAL VETO OF CONSUMER PRODUCT SAFETY RULES

Sec. 36. ø15 U.S.C. 2083¿ (a) The Commission shall transmit
to the Secretary of the Senate and the Clerk of the House of Rep-
resentatives a copy of any consumer product safety rule promul-
gated by the Commission under section 9.

(b) Any rule specified in subsection (a) shall not take effect if—
(1) within the 90 calendar days of continuous session of

the Congress which occur after the date of the promulgation of
such rule, both Houses of the Congress adopt a concurrent res-
olution, the matter after the resolving clause of which is as fol-
lows (with the blank spaces appropriately filled): ‘‘That the
Congress disapproves the consumer product safety rule which
was promulgated by the Consumer Product Safety Commission
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with respect to and which was transmitted
to the Congress on and disapproves the
rule for the following reasons: .’’; or

(2) within the 60 calendar days of continuous session of
the Congress which occur after the date of the promulgation of
such rule, one House of the Congress adopts such concurrent
resolution and transmits such resolution to the other House
and such resolution is not disapproved by such other House
within the 30 calendar days of continuous session of the Con-
gress which occur after the date of such transmittal.
(c) Congressional inaction on, or rejection of, a concurrent reso-

lution of disapproval under this section shall not be construed as
an expression of approval of the rule involved, and shall not be con-
strued to create any presumption of validity with respect to such
rule.

(d) For purposes of this section—
(1) continuity of session is broken only by an adjournment

of the Congress sine die; and
(2) the days on which either House is not in session be-

cause of an adjournment of more than 3 days to a day certain
are excluded in the computation of the periods of continuous
session of the Congress specified in subsection (b).

INFORMATION REPORTING

SEC. 37. ø15 U.S.C. 2084¿ (a) If a particular model of a con-
sumer product is the subject of at least 3 civil actions that have
been filed in Federal or State court for death or grievous bodily in-
jury which in each of the 24-month periods defined in subsection
(b) result in either a final settlement involving the manufacturer
or a court judgment in favor of the plaintiff, the manufacturer of
such product shall, in accordance with subsection (c), report to the
Commission each such civil action within 30 days after the final
settlement or court judgment in the third of such civil actions, and,
within 30 days after any subsequent settlement or judgment in
that 24-month period, any other such action.

(b) The 24-month periods referred to in subsection (a) are the
24-month period commencing on January 1, 1991, and subsequent
24-month periods beginning on January 1 of the calendar year that
is two years following the beginning of the previous 24-month pe-
riod.

(c)(1) The information required by subsection (a) to be reported
to the Commission, with respect to each civil action described in
subsection (a), shall include and in addition to any voluntary infor-
mation provided under paragraph (2) shall be limited to the fol-
lowing:

(A) The name and address of the manufacturer.
(B) The model and model number or designation of the

consumer product subject to the civil action.
(C) A statement as to whether the civil action alleged

death or grievous bodily injury, and in the case of an allegation
of grievous bodily injury, a statement of the category of such
injury.

(D) A statement as to whether the civil action resulted in
a final settlement or a judgment in favor of the plaintiff.



185 Sec. 37CONSUMER PRODUCT SAFETY ACT

1 Capitalization so in law. The text of section 37(c)(1)(E) probably should begin with ‘‘In’’.
2 Punctuation so in law. The quotation mark at the end of subsection (d)(5) probably should

be stricken.
3 Repetition so in law. The phrase ‘‘For purposes of this section,’’ in subsection (e)(2) probably

should be stricken.

(E) in 1 the case of a judgment in favor of the plaintiff, the
name of the civil action, the number assigned the civil action,
and the court in which the civil action was filed.
(2) A manufacturer furnishing the report required by para-

graph (1) may include (A) a statement as to whether any judgment
in favor of the plaintiff is under appeal or is expected to be ap-
pealed or (B) any other information which the manufacturer choos-
es to provide. A manufacturer reporting to the Commission under
subsection (a) need not admit or may specifically deny that the in-
formation it submits reasonably supports the conclusion that its
consumer product caused a death or grievous bodily injury.

(3) No statement of the amount paid by the manufacturer in
a final settlement shall be required as part of the report furnished
under subsection (a), nor shall such a statement of settlement
amount be required under any other section of this Act.

(d) The reporting of a civil action described in subsection (a) by
a manufacturer shall not constitute an admission of—

(1) an unreasonable risk of injury,
(2) a defect in the consumer product which was the subject

of such action,
(3) a substantial product hazard,
(4) an imminent hazard, or
(5) any other admission of liability under any statute or

under any common law.’’ 2

(e) For purposes of this section:
(1) A grievous bodily injury includes any of the following

categories of injury: mutilation, amputation, dismemberment,
disfigurement, loss of important bodily functions, debilitating
internal disorder, severe burn, severe electric shock, and inju-
ries likely to require extended hospitalization.

(2) For purposes of this section, 3 a particular model of a
consumer product is one that is distinctive in functional de-
sign, construction, warnings or instructions related to safety,
function, user population, or other characteristics which could
affect the product’s safety related performance.
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MAGNUSON-MOSS WARRANTY—FEDERAL TRADE
COMMISSION IMPROVEMENT ACT

[Public Law 93–637, 88 Stat. 2183, January 4, 1975]

[As amended through Public Law 95–558, November 1, 1978]

AN ACT To provide minimum disclosure standards for written consumer product
warranties; to define minimum Federal content standards for such warranties; to
amend the Federal Trade Commission Act in order to improve its consumer pro-
tection activities; and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, ø15 U.S.C. 2301
note¿ That this Act may be cited as the ‘‘Magnuson-Moss War-
ranty—Federal Trade Commission Improvement Act’’.

TITLE I—CONSUMER PRODUCT WARRANTIES

DEFINITIONS

SEC. 101. ø15 U.S.C. 2301¿ For the purposes of this title:
(1) The term ‘‘consumer product’’ means any tangible per-

sonal property which is distributed in commerce and which is
normally used for personal, family, or household purposes (in-
cluding any such property intended to be attached to or in-
stalled in any real property without regard to whether it is so
attached or installed).

(2) The term ‘‘Commission’’ means the Federal Trade Com-
mission.

(3) The term ‘‘consumer’’ means a buyer (other than for
purposes of resale) of any consumer product, any person to
whom such product is transferred during the duration of an
implied or written warranty (or service contract) applicable to
the product, and any other person who is entitled by the terms
of such warranty (or service contract) or under applicable State
law to enforce against the warrantor (or service contractor) the
obligations of the warranty (or service contract).

(4) The term ‘‘supplier’’ means any person engaged in the
business of making a consumer product directly or indirectly
available to consumers.

(5) The term ‘‘warrantor’’ means any supplier or other per-
son who gives or offers to give a written warranty or who is
or may be obligated under an implied warranty.

(6) The term ‘‘written warranty’’ means—
(A) any written affirmation of fact or written promise

made in connection with the sale of a consumer product by
a supplier to a buyer which relates to the nature of the
material or workmanship and affirms or promises that
such material or workmanship is defect free or will meet
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a specified level of performance over a specified period of
time, or

(B) any undertaking in writing in connection with the
sale by a supplier of a consumer product to refund, repair,
replace, or take other remedial action with respect to such
product in the event that such product fails to meet the
specifications set forth in the undertaking,

which written affirmation, promise, or undertaking becomes
part of the basis of the bargain between a supplier and a buyer
for purposes other than resale of such product.

(7) The term ‘‘implied warranty’’ means an implied war-
ranty arising under State law (as modified by sections 108 and
104(a)) in connection with the sale by a supplier of a consumer
product.

(8) The term ‘‘service contract’’ means a contract in writing
to perform, over a fixed period of time or for a specified dura-
tion, services relating to the maintenance or repair (or both) of
a consumer product.

(9) The term ‘‘reasonable and necessary maintenance’’ con-
sists of those operations (A) which the consumer reasonably
can be expected to perform or have performed and (B) which
are necessary to keep any consumer product performing its in-
tended function and operating at a reasonable level of perform-
ance.

(10) The term ‘‘remedy’’ means whichever of the following
actions the warrantor elects:

(A) repair,
(B) replacement, or
(C) refund;

except that the warrantor may not elect refund unless (i) the
warrantor is unable to provide replacement and repair is not
commercially practicable or cannot be timely made, or (ii) the
consumer is willing to accept such refund.

(11) The term ‘‘replacement’’ means furnishing a new con-
sumer product which is identical or reasonably equivalent to
the warranted consumer product.

(12) The term ‘‘refund’’ means refunding the actual pur-
chase price (less reasonable depreciation based on actual use
where permitted by rules of the Commission).

(13) The term ‘‘distributed in commerce’’ means sold in
commerce, introduced or delivered for introduction into com-
merce, or held for sale or distribution after introduction into
commerce.

(14) The term ‘‘commerce’’ means trade, traffic, commerce,
or transportation—

(A) between a place in a State and any place outside
thereof, or

(B) which affects trade, traffic, commerce, or transpor-
tation described in subparagraph (A).
(15) The term ‘‘State’’ means a State, the District of Co-

lumbia, the Commonwealth of Puerto Rico, the Virgin Islands,
Guam, the Canal Zone, or American Samoa. The term ‘‘State
law’’ includes a law of the United States applicable only to the
District of Columbia or only to a territory or possession of the
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United States; and the term ‘‘Federal law’’ excludes any State
law.

WARRANTY PROVISIONS

SEC. 102. ø15 U.S.C. 2302¿ (a) In order to improve the ade-
quacy of information available to consumers, prevent deception,
and improve competition in the marketing of consumer products,
any warrantor warranting a consumer product to a consumer by
means of a written warranty shall, to the extent required by rules
of the Commission, fully and conspicuously disclose in simple and
readily understood language the terms and conditions of such war-
ranty. Such rules may require inclusion in the written warranty of
any of the following items among others:

(1) The clear identification of the names and addresses of
the warrantors.

(2) The identity of the party or parties to whom the war-
ranty is extended.

(3) The products or parts covered.
(4) A statement of what the warrantor will do in the event

of a defect, malfunction, or failure to conform with such writ-
ten warranty—at whose expense—and for what period of time.

(5) A statement of what the consumer must do and ex-
penses he must bear.

(6) Exceptions and exclusions from the terms of the war-
ranty.

(7) The step-by-step procedure which the consumer should
take in order to obtain performance of any obligation under the
warranty, including the identification of any person or class of
persons authorized to perform the obligations set forth in the
warranty.

(8) Information respecting the availability of any informal
dispute settlement procedure offered by the warrantor and a
recital, where the warranty so provides, that the purchaser
may be required to resort to such procedure before pursuing
any legal remedies in the courts.

(9) A brief, general description of the legal remedies avail-
able to the consumer.

(10) The time at which the warrantor will perform any ob-
ligations under the warranty.

(11) The period of time within which, after notice of a de-
fect, malfunction, or failure to conform with the warranty, the
warrantor will perform any obligations under the warranty.

(12) The characteristics or properties of the products, or
parts thereof, that are not covered by the warranty.

(13) The elements of the warranty in words or phrases
which would not mislead a reasonable, average consumer as to
the nature or scope of the warranty.
(b)(1)(A) The Commission shall prescribe rules requiring that

the terms of any written warranty on a consumer product be made
available to the consumer (or prospective consumer) prior to the
sale of the product to him.

(B) The Commission may prescribe rules for determining the
manner and form in which information with respect to any written
warranty of a consumer product shall be clearly and conspicuously
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presented or displayed so as not to mislead the reasonable, average
consumer, when such information is contained in advertising, label-
ing, point-of-sale material, or other representations in writing.

(2) Nothing in this title (other than paragraph (3) of this sub-
section) shall be deemed to authorize the Commission to prescribe
the duration of written warranties given or to require that a con-
sumer product or any of its components be warranted.

(3) The Commission may prescribe rules for extending the pe-
riod of time a written warranty or service contract is in effect to
correspond with any period of time in excess of a reasonable period
(not less than 10 days) during which the consumer is deprived of
the use of such consumer product by reason of failure of the prod-
uct to conform with the written warranty or by reason of the fail-
ure of the warrantor (or service contract) to carry out such war-
ranty (or service contract) within the period specified in the war-
ranty (or service contract).

(c) No warrantor of a consumer product may condition his writ-
ten or implied warranty of such product on the consumer’s using,
in connection with such product, any article or service (other than
article or service provided without charge under the terms of the
warranty) which is identified by brand, trade, or corporate name;
except that the prohibition of this subsection may be waived by the
Commission if—

(1) the warrantor satisfies the Commission that the war-
ranted product will function properly only if the article or serv-
ice so identified is used in connection with the warranted prod-
uct, and

(2) the Commission finds that such a waiver is in the pub-
lic interest.

The Commission shall identify in the Federal Register, and permit
public comment on, all applications for waiver of the prohibition of
this subsection, and shall publish in the Federal Register its dis-
position of any such application, including the reasons therefor.

(d) The Commission may by rule devise detailed substantive
warranty provisions which warrantors may incorporate by ref-
erence in their warranties.

(e) The provisions of this section apply only to warranties
which pertain to consumer products actually costing the consumer
more than $5.

DESIGNATION OF WARRANTIES

SEC. 103. ø15 U.S.C. 2303¿ (a) Any warrantor warranting a
consumer product by means of a written warranty shall clearly and
conspicuously designate such warranty in the following manner,
unless exempted from doing so by the Commission pursuant to sub-
section (c) of this section:

(1) If the written warranty meets the Federal minimum
standards for warranty set forth in section 104 of this Act,
then it shall be conspicuously designated a ‘‘full (statement of
duration) warranty’’.

(2) If the written warranty does not meet the Federal min-
imum standards for warranty set forth in section 104 of this
Act, then it shall be conspicuously designated a ‘‘limited war-
ranty’’.
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(b) Sections 102, 103, and 104 shall not apply to statements or
representations which are similar to expressions of general policy
concerning customer satisfaction and which are not subject to any
specific limitations.

(c) In addition to exercising the authority pertaining to disclo-
sure granted in section 102 of this Act, the Commission may by
rule determine when a written warranty does not have to be des-
ignated either ‘‘full (statement of duration)’’ or ‘‘limited’’ in accord-
ance with this section.

(d) The provisions of subsections (a) and (c) of this section
apply only to warranties which pertain to consumer products actu-
ally costing the consumer more than $10 and which are not des-
ignated ‘‘full (statement of duration) warranties’’.

FEDERAL MINIMUM STANDARDS FOR WARRANTY

SEC. 104. ø15 U.S.C. 2304¿ (a) In order for a warrantor war-
ranting a consumer product by means of a written warranty to
meet the Federal minimum standards for warranty—

(1) such warrantor must as a minimum remedy such con-
sumer product within a reasonable time and without charge, in
the case of a defect, malfunction, or failure to conform with
such written warranty;

(2) notwithstanding section 108(b), such warrantor may
not impose any limitation on the duration of any implied war-
ranty on the product;

(3) such warrantor may not exclude or limit consequential
damages for breach of any written or implied warranty on such
product, unless such exclusion or limitation conspicuously ap-
pears on the face of the warranty; and

(4) if the product (or a component part thereof) contains a
defect or malfunction after a reasonable number of attempts by
the warrantor to remedy defects or malfunctions in such prod-
uct, such warrantor must permit the consumer to elect either
a refund for, or replacement without charge of, such product or
part (as the case may be). The Commission may by rule specify
for purposes of this paragraph, what constitutes a reasonable
number of attempts to remedy particular kinds of defects or
malfunctions under different circumstances. If the warrantor
replaces a component part of a consumer product, such replace-
ment shall include installing the part in the product without
charge.
(b)(1) In fulfilling the duties under subsection (a) respecting a

written warranty, the warrantor shall not impose any duty other
than notification upon any consumer as a condition of securing
remedy of any consumer product which malfunctions, is defective,
or does not conform to the written warranty, unless the warrantor
has demonstrated in a rulemaking proceeding, or can demonstrate
in an administrative or judicial enforcement proceeding (including
private enforcement), or in an informal dispute settlement pro-
ceeding, that such a duty is reasonable.

(2) Notwithstanding paragraph (1), a warrantor may require,
as a condition to replacement of, or refund for, any consumer prod-
uct under subsection (a), that such consumer product shall be made
available to the warrantor free and clear of liens and other encum-



194Sec. 105 MAGNUSON-MOSS WARRANTY—FTC IMPROVEMENT ACT

brances, except as otherwise provided by rule or order of the Com-
mission in cases in which such a requirement would not be prac-
ticable.

(3) The Commission may, by rule define in detail the duties set
forth in section 104(a) of this Act and the applicability of such du-
ties to warrantors of different categories of consumer products with
‘‘full (statement of duration)’’ warranties.

(4) The duties under subsection (a) extend from the warrantor
to each person who is a consumer with respect to the consumer
product.

(c) The performance of the duties under subsection (a) of this
section shall not be required of the warrantor if he can show that
the defect, malfunction, or failure of any warranted consumer prod-
uct to conform with a written warranty, was caused by damage
(not resulting from defect or malfunction) while in the possession
of the consumer, or unreasonable use (including failure to provide
reasonable and necessary maintenance).

(d) For purposes of this section and of section 102(c), the term
‘‘without charge’’ means that the warrantor may not assess the con-
sumer for any costs the warrantor or his representatives incur in
connection with the required remedy of a warranted consumer
product. An obligation under subsection (a)(1)(A) to remedy without
charge does not necessarily require the warrantor to compensate
the consumer for incidental expenses; however, if any incidental ex-
penses are incurred because the remedy is not made within a rea-
sonable time or because the warrantor imposed an unreasonable
duty upon the consumer as a condition of securing remedy, then
the consumer shall be entitled to recover reasonable incidental ex-
penses which are so incurred in any action against the warrantor.

(e) If a supplier designates a warranty applicable to a con-
sumer product as a ‘‘full (statement of duration)’’ warranty, then
the warranty on such product shall, for purposes of any action
under section 110(d) or under any State law, be deemed to incor-
porate at least the minimum requirements of this section and rules
prescribed under this section.

FULL AND LIMITED WARRANTING OF A CONSUMER PRODUCT

SEC. 105. ø15 U.S.C. 2305¿ Nothing in this title shall prohibit
the selling of a consumer product which has both full and limited
warranties if such warranties are clearly and conspicuously dif-
ferentiated.

SERVICE CONTRACTS

SEC. 106. ø15 U.S.C. 2306¿ (a) The Commission may prescribe
by rule the manner and form in which the terms and conditions of
service contracts shall be fully, clearly, and conspicuously disclosed.

(b) Nothing in this title shall be construed to prevent a sup-
plier or warrantor from entering into a service contract with the
consumer in addition to or in lieu of a written warranty if such con-
tract fully, clearly, and conspicuously discloses its terms and condi-
tions in simple and readily understood language.
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DESIGNATION OF REPRESENTATIVES

SEC. 107. ø15 U.S.C. 2307¿ Nothing in this title shall be con-
strued to prevent any warrantor from designating representatives
to perform duties under the written or implied warranty: Provided,
That such warrantor shall make reasonable arrangements for com-
pensation of such designated representatives, but no such designa-
tion shall relieve the warrantor of his direct responsibilities to the
consumer or make the representative a cowarrantor.

LIMITATION ON DISCLAIMER OF IMPLIED WARRANTIES

SEC. 108. ø15 U.S.C. 2308¿ (a) No supplier may disclaim or
modify (except as provided in subsection (b)) any implied warranty
to a consumer with respect to such consumer product if (1) such
supplier makes any written warranty to the consumer with respect
to such consumer product, or (2) at the time of sale, or within 90
days thereafter, such supplier enters into a service contract with
the consumer which applies to such consumer product.

(b) For purposes of this title (other than section 104(a)(2)), im-
plied warranties may be limited in duration to the duration of a
written warranty of reasonable duration, if such limitation is con-
scionable and is set forth in clear and unmistakable language and
prominently displayed on the face of the warranty.

(c) A disclaimer, modification, or limitation made in violation
of this section shall be ineffective for purposes of this title and
State law.

COMMISSION RULES

SEC. 109. ø15 U.S.C. 2309¿ (a) Any rule prescribed under this
title shall be prescribed in accordance with section 553 of title 5,
United States Code; except that the Commission shall give inter-
ested persons an opportunity for oral presentations of data, views,
and arguments, in addition to written submissions. A transcript
shall be kept of any oral presentation. Any such rule shall be sub-
ject to judicial review under section 18(e) of the Federal Trade
Commission Act (as amended by section 202 of this Act) in the
same manner as rules prescribed under section 18(a)(1)(B) of such
Act, except that section 18(e)(3)(B) of such Act shall not apply.

(b) The Commission shall initiate within one year after the
date of enactment of this Act a rulemaking proceeding dealing with
warranties and warranty practices in connection with the sale of
used motor vehicles; and, to the extent necessary to supplement the
protections offered the consumer by this title, shall prescribe rules
dealing with such warranties and practices. In prescribing rules
under this subsection, the Commission may exercise any authority
it may have under this title, or other law, and in addition it may
require disclosure that a used motor vehicle is sold without any
warranty and specify the form and content of such disclosure.

REMEDIES

SEC. 110. ø15 U.S.C. 2310¿ (a)(1) Congress hereby declares it
to be its policy to encourage warrantors to establish procedures
whereby consumer disputes are fairly and expeditiously settled
through informal dispute settlement mechanisms.
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(2) The Commission shall prescribe rules setting forth min-
imum requirements for any informal dispute settlement procedure
which is incorporated into the terms of a written warranty to which
any provision of this title applies. Such rules shall provide for par-
ticipation in such procedure by independent or governmental enti-
ties.

(3) One or more warrantors may establish an informal dispute
settlement procedure which meets the requirements of the Com-
mission’s rules under paragraph (2). If—

(A) a warrantor establishes such a procedure,
(B) such procedure, and its implementation, meets the re-

quirements of such rules, and
(C) he incorporates in a written warranty a requirement

that the consumer resort to such procedure before pursuing
any legal remedy under this section respecting such warranty,

then (i) the consumer may not commence a civil action (other than
a class action) under subsection (d) of this section unless he ini-
tially resorts to such procedure; and (ii) a class of consumers may
not proceed in a class action under subsection (d) except to the ex-
tent the court determines necessary to establish the representative
capacity of the named plaintiffs, unless the named plaintiffs (upon
notifying the defendant that they are named plaintiffs in a class ac-
tion with respect to a warranty obligation) initially resort to such
procedure. In the case of such a class action which is brought in
a district court of the United States, the representative capacity of
the named plaintiffs shall be established in the application of rule
23 of the Federal Rules of Civil Procedure. In any civil action aris-
ing out of a warranty obligation and relating to a matter consid-
ered in such a procedure, any decision in such procedure shall be
admissible in evidence.

(4) The Commission on its own initiative may, or upon written
complaint filed by any interested person shall, review the bona fide
operation of any dispute settlement procedure resort to which is
stated in a written warranty to be a prerequisite to pursuing a
legal remedy under this section. If the Commission finds that such
procedure or its implementation fails to comply with the require-
ments of the rules under paragraph (2), the Commission may take
appropriate remedial action under any authority it may have under
this title or any other provision of law.

(5) Until rules under paragraph (2) take effect, this subsection
shall not affect the validity of any informal dispute settlement pro-
cedure respecting consumer warranties, but in any action under
subsection (d), the court may invalidate any such procedure if it
finds that such procedure is unfair.

(b) It shall be a violation of section 5(a)(1) of the Federal Trade
Commission Act (15 U.S.C. 45(a)(1)) for any person to fail to com-
ply with any requirement imposed on such person by this title (or
a rule thereunder) or to violate any prohibition contained in this
title (or a rule thereunder).

(c)(1) The district courts of the United States shall have juris-
diction of any action brought by the Attorney General (in his capac-
ity as such), or by the Commission by any of its attorneys des-
ignated by it for such purpose, to restrain (A) any warrantor from
making a deceptive warranty with respect to a consumer product,
or (B) any person from failing to comply with any requirement im-
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posed on such person by or pursuant to this title or from violating
any prohibition contained in this title. Upon proper showing that,
weighing the equities and considering the Commission’s or Attor-
ney General’s likelihood of ultimate success, such action would be
in the public interest and after notice to the defendant, a tem-
porary restraining order or preliminary injunction may be granted
without bond. In the case of an action brought by the Commission,
if a complaint under section 5 of the Federal Trade Commission Act
is not filed within such period (not exceeding 10 days) as may be
specified by the court after the issuance of the temporary restrain-
ing order or preliminary injunction, the order or injunction shall be
dissolved by the court and be of no further force and effect. Any
suit shall be brought in the district in which such person resides
or transacts business. Whenever it appears to the court that the
ends of justice require that other persons should be parties in the
action, the court may cause them to be summoned whether or not
they reside in the district in which the court is held, and to that
end process may be served in any district.

(2) For the purposes of this subsection, the term ‘‘deceptive
warranty’’ means (A) a written warranty which (i) contains an af-
firmation, promise, description, or representation which is either
false or fraudulent, or which, in light of all of the circumstances,
would mislead a reasonable individual exercising due care; or (ii)
fails to contain information which is necessary in light of all of the
circumstances, to make the warranty not misleading to a reason-
able individual exercising due care; or (B) a written warranty cre-
ated by the use of such terms as ‘‘guaranty’’ or ‘‘warranty’’, if the
terms and conditions of such warranty so limit its scope and appli-
cation as to deceive a reasonable individual.

(d)(1) Subject to subsections (a)(3) and (e), a consumer who is
damaged by the failure of a supplier, warrantor, or service con-
tractor to comply with any obligation under this title, or under a
written warranty, implied warranty, or service contract, may bring
suit for damages and other legal and equitable relief—

(A) in any court of competent jurisdiction in any State or
the District of Columbia; or

(B) in an appropriate district court of the United States,
subject to paragraph (3) of this subsection.
(2) If a consumer finally prevails in any action brought under

paragraph (1) of this subsection, he may be allowed by the court
to recover as part of the judgment a sum equal to the aggregate
amount of cost and expenses (including attorneys’ fees based on ac-
tual time expended) determined by the court to have been reason-
ably incurred by the plaintiff for or in connection with the com-
mencement and prosecution of such action, unless the court in its
discretion shall determine that such an award of attorneys’ fees
would be inappropriate.

(3) No claim shall be cognizable in a suit brought under para-
graph (1)(B) of this subsection—

(A) if the amount in controversy of any individual claim is
less than the sum or value of $25;

(B) if the amount in controversy is less than the sum or
value of $50,000 (exclusive of interests and costs) computed on
the basis of all claims to be determined in this suit; or
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(C) if the action is brought as a class action, and the num-
ber of named plaintiffs is less than one hundred.
(e) No action (other than a class action or an action respecting

a warranty to which subsection (a)(3) applies) may be brought
under subsection (d) for failure to comply with any obligation under
any written or implied warranty or service contract, and a class of
consumers may not proceed in a class action under such subsection
with respect to such a failure except to the extent the court deter-
mines necessary to establish the representative capacity of the
named plaintiffs, unless the person obligated under the warranty
or service contract is afforded a reasonable opportunity to cure
such failure to comply. In the case of such a class action (other
than a class action respecting a warranty to which subsection (a)(3)
applies) brought under subsection (d) for breach of any written or
implied warranty or service contract, such reasonable opportunity
will be afforded by the named plaintiffs and they shall at that time
notify the defendant that they are acting on behalf of the class. In
the case of such a class action which is brought in a district court
of the United States, the representative capacity of the named
plaintiffs shall be established in the application of rule 23 of the
Federal Rules of Civil Procedure.

(f) For purposes of this section, only the warrantor actually
making a written affirmation of fact, promise, or undertaking shall
be deemed to have created a written warranty, and any rights aris-
ing thereunder may be enforced under this section only against
such warrantor and no other person.

EFFECT ON OTHER LAWS

SEC. 111. ø15 U.S.C. 2311¿ (a)(1) Nothing contained in this
title shall be construed to repeal, invalidate, or supersede the Fed-
eral Trade Commission Act (15 U.S.C. 41 et seq.) or any statute de-
fined therein as an Antitrust Act.

(2) Nothing in this title shall be construed to repeal, invalidate,
or supersede the Federal Seed Act (7 U.S.C. 1551–1611) and noth-
ing in this title shall apply to seed for planting.

(b)(1) Nothing in this title shall invalidate or restrict any right
or remedy of any consumer under State law or any other Federal
law.

(2) Nothing in this title (other than sections 108 and 104(a) (2)
and (4)) shall (A) affect the liability of, or impose liability on, any
person for personal injury, or (B) supersede any provision of State
law regarding consequential damages for injury to the person or
other injury.

(c)(1) Except as provided in subsection (b) and in paragraph (2)
of this subsection, a State requirement—

(A) which relates to labeling or disclosure with respect to
written warranties or performance thereunder;

(B) which is within the scope of an applicable requirement
of sections 102, 103, and 104 (and rules implementing such
sections), and

(C) which is not identical to a requirement of section 102,
103, or 104 (or a rule thereunder),

shall not be applicable to written warranties complying with such
sections (or rules thereunder).
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(2) If, upon application of an appropriate State agency, the
Commission determines (pursuant to rules issued in accordance
with section 109) that any requirement of such State covering any
transaction to which this title applies (A) affords protection to con-
sumers greater than the requirements of this title and (B) does not
unduly burden interstate commerce, then such State requirement
shall be applicable (notwithstanding the provisions of paragraph (1)
of this subsection) to the extent specified in such determination for
so long as the State administers and enforces effectively any such
greater requirement.

(d) This title (other than section 102(c)) shall be inapplicable
to any written warranty the making or content of which is other-
wise governed by Federal law. If only a portion of a written war-
ranty is so governed by Federal law, the remaining portion shall
be subject to this title.

EFFECTIVE DATE

SEC. 112. ø15 U.S.C. 2312¿ (a) Except as provided in sub-
section (b) of this section, this title shall take effect 6 months after
the date of its enactment but shall not apply to consumer products
manufactured prior to such date.

(b) Section 102(a) shall take effect 6 months after the final
publication of rules respecting such section; except that the Com-
mission, for good cause shown, may postpone the applicability of
such sections until one year after such final publication in order to
permit any designated classes of suppliers to bring their written
warranties into compliance with rules promulgated pursuant to
this title.

(c) The Commission shall promulgate rules for initial imple-
mentation of this title as soon as possible after the date of enact-
ment of this Act but in no event later than one year after such
date.

TITLE II—FEDERAL TRADE COMMISSION IMPROVEMENTS 1

* * * * * * *
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SELECTED PROVISIONS OF THE ANTI CAR THEFT ACT
OF 1992
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ANTI CAR THEFT ACT OF 1992

[Public Law 102–519, 106 Stat. 3384, November 25, 1992]

[As amended through Public Law 103–272, July 5, 1994]

AN ACT To prevent and deter auto theft.

* * * * * * *
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Anti Car Theft Act of 1992’’.

TITLE I—TOUGHER LAW
ENFORCEMENT AGAINST AUTO THEFT

Subtitle A—Enhanced Penalties for Auto
Theft

* * * * * * *

Subtitle B—Targeted Law Enforcement

SEC. 130. ø42 U.S.C. 3750a¿ GRANT AUTHORIZATION.
(a) PURPOSE.—The purpose of this subtitle is to supplement the

provisions of the Edward Byrne Memorial State and Local Law En-
forcement Assistance Program to help the States to curb motor ve-
hicle thefts and the related violence.

(b) GRANTS.—The Director of the Bureau of Justice Assistance
shall make grants to Anti Car Theft Committees submitting appli-
cations in compliance with the requirements of this subtitle.
SEC. 131. ø42 U.S.C. 3750b¿ APPLICATION.

(a) SUBMISSION.—To be eligible to receive a grant under this
subtitle, a chief executive of an Anti Car Theft Committee shall
submit an application to the Director of the Bureau of Justice As-
sistance.

(b) CONTENT.—The application submitted under subsection (a)
shall include the following:

(1) A statement that the applicant Anti Car Theft Com-
mittee is either a State agency or an agency of a unit of local
government.

(2) A statement that the applicant Anti Car Theft Com-
mittee is or will be financed in part (A) by a fee on motor vehi-
cles registered by the State or possessed or insured within the
State (and that such fee is not less than $1 per vehicle), or (B)
in the same manner and to the same extent as is a similar pro-
gram financed and implemented in a State like Michigan.
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(3) An assurance that Federal funds received under a
grant under this subtitle shall be used to supplement and not
supplant non-Federal funds that would otherwise be available
for activities funded under such grant.

(4) A statement that the resources of the applicant Anti
Car Theft Committee will be devoted entirely to combating
motor vehicle theft, including any or all of the following:

(A) Financing law enforcement officers or investigators
whose duties are entirely or primarily related to inves-
tigating cases of motor vehicle theft or of trafficking in sto-
len motor vehicles or motor vehicle parts.

(B) Financing prosecutors whose duties are entirely or
primarily related to prosecuting cases of motor vehicle
theft or of trafficking in stolen motor vehicles or motor ve-
hicle parts.

(C) Motor vehicle theft prevention programs, including
vehicle identification number etching programs, programs
implemented by law enforcement agencies and designed to
enable the electronic tracking of stolen automobiles, and
programs designed to prevent the export of stolen vehicles.
(5) A description of the budget for the applicant Anti Car

Theft Committee for the fiscal year for which a grant is sought.
SEC. 132. ø42 U.S.C. 3750c¿ AWARD OF GRANTS.

(a) IN GENERAL.—The Director shall allocate to each State a
proportion of the total funds available under this subtitle that is
equal to the proportion of the number of motor vehicles registered
in such State to the total number of motor vehicles registered in
the United States. The Director shall ensure that all applicant
States have an opportunity to receive grants from an available ap-
propriation. Any State that has not met the requirements described
in section 203 of this Act shall be excluded from any allocation
under this subsection.

(b) GRANT AMOUNTS.—If one Anti Car Theft Committee within
a State submits an application in compliance with section 131, the
Director shall award to such Anti Car Theft Committee a grant
equal to the total amount of funds allocated to such State under
this section. In no case shall the Anti Car Theft Committee receive
a grant that is more than 50 percent of the preaward budget for
such Anti Car Theft Committee.

(c) MULTIPLE COMMITTEES.—If two or more Anti Car Theft
Committees within a State submit applications in compliance with
section 131, the Director shall award to such Anti Car Theft Com-
mittees grants that in sum are equal to the total amount of funds
allocated to such State under this section. In no case shall an Anti
Car Theft Committee receive a grant that is more than 50 percent
of the preaward budget for such Anti Car Theft Committee. The Di-
rector shall allocate funds among two or more Anti Car Theft Com-
mittees with a State according to the proportion of the preaward
budget of each Anti Car Theft Committee to the total preaward
budget for all grant recipient Anti Car Theft Committees within
such State.

(d) RENEWAL OF GRANTS.—Subject to the availability of funds,
a grant under this subtitle may be renewed for up to 2 additional
years after the first fiscal year during which the recipient receives



205 Sec. 140ANTI CAR THEFT ACT OF 1992

an initial grant under this subtitle if the Director determines that
the funds made available to the recipient during the previous year
were used in the manner required under the approved application.
SEC. 133. ø42 U.S.C. 3750d¿ AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated $10,000,000 to carry
out this subtitle for each of the fiscal years 1993, 1994, and 1995.

Subtitle C—Report Regarding State Motor
Vehicle Titling Programs to Combat
Motor Vehicle Thefts and Fraud

SEC. 140. ø15 U.S.C. 2041 note¿ ESTABLISHMENT OF TASK FORCE.
(a) ESTABLISHMENT.—

(1) IN GENERAL.—The Secretary of Transportation and the
Attorney General of the United States, working together, shall,
as soon as practicable after the date of the enactment of this
Act but not later than 180 days after such date, establish a
task force to study problems which relate to motor vehicle ti-
tling, vehicle registration, and controls over motor vehicle sal-
vage which may affect the motor vehicle theft problem. The
study shall include an examination of the extent to which the
absence of uniformity and integration in State laws regulating
vehicle titling and registration and salvage of used vehicles al-
lows enterprising criminals to find the weakest link to ‘‘wash’’
the stolen character of the vehicles. It shall also consider the
adoption of a title brand on all certificates of title indicating
that the applicable vehicle was previously issued a title brand
or a title signifying ‘‘rebuilt’’, ‘‘reconstructed’’, or ‘‘flood’’.

(2) REPORT.—The task force shall prepare a report con-
taining the results of such study and shall submit such report
to the President and the Congress and to the chief executive
officer of each State not later than 12 months after the task
force is established, together with appropriate recommenda-
tions to solve these problems.
(b) MEMBERSHIP.—The task force shall consist of—

(1) the Secretary of Transportation, or the Secretary’s
delegate;

(2) the Attorney General of the United States, or the Attor-
ney General’s delegate;

(3) the Secretary of Commerce, or the Secretary’s delegate;
(4) the Secretary of the Treasury, or the Secretary’s

delegate;
(5) at least 3 representatives, to be designated by the At-

torney General of the United States;
(6) at least 5 representatives of State motor vehicle depart-

ments, to be designated by the Secretary of Transportation;
and

(7) at least 1 representative, to be designated by the Sec-
retary of Transportation, from each of the following groups:

(A) Motor vehicle manufacturers.
(B) Motor vehicle dealers and distributors.
(C) Motor vehicle dismantlers, recyclers, and salvage

dealers.
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through 204 without repealing the title heading.

(D) Motor vehicle repair and body shop operators.
(E) Motor vehicle scrap processors.
(F) Insurers of motor vehicles.
(G) State law enforcement officials.
(H) Local law enforcement officials.
(I) The American Association of Motor Vehicle Admin-

istrators.
(J) The National Insurance Crime Bureau.
(K) The National Committee on Traffic Laws and

Ordinances.
(c) REIMBURSEMENT.—

(1) SALARY.—The members of the task force shall serve
without pay.

(2) TRAVEL EXPENSES.—While away from their residences
or regular places of business in performance of services for the
Federal Government, members of the task force shall be al-
lowed travel expenses, including per diem in lieu of subsist-
ence, in the same manner as persons employed intermittently
in the Federal Government service are allowed expenses under
section 5703 of title 5, United States Code.

(3) CHAIR.—The Secretary of Transportation, or the Sec-
retary’s delegate, shall serve as chairman of the task force. The
task force may also invite representatives of the Governors and
State legislators to participate.
(d) REPORT.—

(1) BASIS.—The report required by subsection (a)(2) shall
be made after a meaningful consultative process and review of
existing laws, practices, studies, and recommendations regard-
ing the problems specified in subsection (a)(1).

(2) CONTENT.—The report shall specify the key aspects of
motor vehicle antitheft measures necessary to prevent the dis-
position or use of stolen motor vehicles, or the major compo-
nents of motor vehicles, and to prevent insurance and other
fraud based upon false reports of stolen motor vehicles. The re-
port shall indicate any of the antitheft measures for which na-
tional uniformity would be crucial in order for the measure to
be adequately effective. The report shall recommend viable
ways of obtaining any national uniformity which is necessary.

(3) RECOMMENDATIONS.—The report also shall include
other recommendations for legislative or administrative action
at the State level or at the Federal level, and recommendations
for industry and public actions.

TITLE II—AUTOMOBILE TITLE FRAUD 1

TITLE III—AMENDMENTS ON THEFT
PREVENTION REGARDING ‘‘CHOP
SHOP’’ RELATED THEFTS

* * * * * * *
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TITLE IV—EXPORT OF STOLEN
AUTOMOBILES

SEC. 401. RANDOM CUSTOMS INSPECTIONS FOR STOLEN AUTO-
MOBILES BEING EXPORTED.

* * * * * * *
SEC. 402. ø19 U.S.C. 1646b note¿ PILOT STUDY AUTHORIZING UTILITY

OF NONDESTRUCTIVE EXAMINATION SYSTEM.
The Secretary of the Treasury, acting through the Commis-

sioner of Customs, shall conduct a pilot study of the utility of a
nondestructive examination system to be used for inspection of con-
tainers that may contain automobiles leaving the country for the
purpose of determining whether such automobiles have been sto-
len.





209

CHAPTER 301 OF PART A OF SUBTITLE VI OF TITLE 49,
UNITED STATES CODE

øFORMERLY THE NATIONAL TRAFFIC AND MOTOR VEHICLE SAFETY
ACT OF 1966¿





211

CHAPTER 301 OF PART A OF SUBTITLE VI OF TITLE 49,
UNITED STATES CODE

SUBTITLE VI—MOTOR VEHICLE AND DRIVER
PROGRAMS

PART A—GENERAL
CHAPTER Sec.
301. MOTOR VEHICLE SAFETY ..................................................................... 30101

* * * * * * *

PART A—GENERAL

CHAPTER 301—MOTOR VEHICLE SAFETY

SUBCHAPTER I—GENERAL
Sec.
30101. Purpose and policy.
30102. Definitions.
30103. Relationship to other laws.
30104. Authorization of appropriations.

SUBCHAPTER II—STANDARDS AND COMPLIANCE
30111. Standards.
30112. Prohibitions on manufacturing, selling, and importing noncomplying motor

vehicles and equipment.
30113. General exemptions.
30114. Special exemptions.
30115. Certification of compliance.
30116. Defects and noncompliance found before sale to purchaser.
30117. Providing information to, and maintaining records on, purchasers.
30118. Notification of defects and noncompliance.
30119. Notification procedures.
30120. Remedies for defects and noncompliance.
30121. Provisional notification and civil actions to enforce.
30122. Making safety devices and elements inoperative.
30123. Tires.
30124. Buzzers indicating nonuse of safety belts.
30125. Schoolbuses and schoolbus equipment.
30126. Used motor vehicles.
30127. Automatic occupant crash protection and seat belt use.

SUBCHAPTER III—IMPORTING NONCOMPLYING MOTOR VEHICLES AND
EQUIPMENT

30141. Importing motor vehicles capable of complying with standards.
30142. Importing motor vehicles for personal use.
30143. Motor vehicles imported by individuals employed outside the United States.
30144. Importing motor vehicles on a temporary basis.
30145. Importing motor vehicles or equipment requiring further manufacturing.
30146. Release of motor vehicles and bonds.
30147. Responsibility for defects and noncompliance.

SUBCHAPTER IV—ENFORCEMENT AND ADMINISTRATIVE
30161. Judicial review of standards.
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30162. Petitions by interested persons for standards and enforcement.
30163. Actions by the Attorney General.
30164. Service of process.
30165. Civil penalty.
30166. Inspections, investigations, and records.
30167. Disclosure of information by the Secretary of Transportation.
30168. Research, testing, development, and training.
30169. Annual reports.
30170. Criminal penalties.

SUBCHAPTER I—GENERAL

§ 30101. Purpose and policy
The purpose of this chapter is to reduce traffic accidents and

deaths and injuries resulting from traffic accidents. Therefore it is
necessary—

(1) to prescribe motor vehicle safety standards for motor
vehicles and motor vehicle equipment in interstate commerce;
and

(2) to carry out needed safety research and development.

§ 30102. Definitions
(a) GENERAL DEFINITIONS.—In this chapter—

(1) ‘‘dealer’’ means a person selling and distributing new
motor vehicles or motor vehicle equipment primarily to pur-
chasers that in good faith purchase the vehicles or equipment
other than for resale.

(2) ‘‘defect’’ includes any defect in performance, construc-
tion, a component, or material of a motor vehicle or motor vehi-
cle equipment.

(3) ‘‘distributor’’ means a person primarily selling and dis-
tributing motor vehicles or motor vehicle equipment for resale.

(4) ‘‘interstate commerce’’ means commerce between a
place in a State and a place in another State or between places
in the same State through another State.

(5) ‘‘manufacturer’’ means a person—
(A) manufacturing or assembling motor vehicles or

motor vehicle equipment; or
(B) importing motor vehicles or motor vehicle equip-

ment for resale.
(6) ‘‘motor vehicle’’ means a vehicle driven or drawn by me-

chanical power and manufactured primarily for use on public
streets, roads, and highways, but does not include a vehicle op-
erated only on a rail line.

(7) ‘‘motor vehicle equipment’’ means—
(A) any system, part, or component of a motor vehicle

as originally manufactured;
(B) any similar part or component manufactured or

sold for replacement or improvement of a system, part, or
component, or as an accessory or addition to a motor vehi-
cle; or

(C) any device or an article or apparel (except medi-
cine or eyeglasses prescribed by a licensed practitioner)
that is not a system, part, or component of a motor vehicle
and is manufactured, sold, delivered, offered, or intended
to be used only to safeguard motor vehicles and highway
users against risk of accident, injury, or death.
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(8) ‘‘motor vehicle safety’’ means the performance of a
motor vehicle or motor vehicle equipment in a way that pro-
tects the public against unreasonable risk of accidents occur-
ring because of the design, construction, or performance of a
motor vehicle, and against unreasonable risk of death or injury
in an accident, and includes nonoperational safety of a motor
vehicle.

(9) ‘‘motor vehicle safety standard’’ means a minimum
standard for motor vehicle or motor vehicle equipment per-
formance.

(10) ‘‘State’’ means a State of the United States, the Dis-
trict of Columbia, Puerto Rico, the Northern Mariana Islands,
Guam, American Samoa, and the Virgin Islands.

(11) ‘‘United States district court’’ means a district court of
the United States, a United States court for Guam, the Virgin
Islands, and American Samoa, and the district court for the
Northern Mariana Islands.
(b) LIMITED DEFINITIONS.—(1) In sections 30117(b), 30118–

30121, and 30166(f) of this title—
(A) ‘‘adequate repair’’ does not include repair resulting in

substantially impaired operation of a motor vehicle or motor
vehicle equipment;

(B) ‘‘first purchaser’’ means the first purchaser of a motor
vehicle or motor vehicle equipment other than for resale;

(C) ‘‘original equipment’’ means motor vehicle equipment
(including a tire) installed in or on a motor vehicle at the time
of delivery to the first purchaser;

(D) ‘‘replacement equipment’’ means motor vehicle equip-
ment (including a tire) that is not original equipment;

(E) a brand name owner of a tire marketed under a brand
name not owned by the manufacturer of the tire is deemed to
be the manufacturer of the tire;

(F) a defect in original equipment, or noncompliance of
original equipment with a motor vehicle safety standard pre-
scribed under this chapter, is deemed to be a defect or non-
compliance of the motor vehicle in or on which the equipment
was installed at the time of delivery to the first purchaser;

(G) a manufacturer of a motor vehicle in or on which origi-
nal equipment was installed when delivered to the first pur-
chaser is deemed to be the manufacturer of the equipment; and

(H) a retreader of a tire is deemed to be the manufacturer
of the tire.
(2) The Secretary of Transportation may prescribe regulations

changing paragraph (1)(C), (D), (F), or (G) of this subsection.

§ 30103. Relationship to other laws
(a) UNIFORMITY OF REGULATIONS.—The Secretary of Transpor-

tation may not prescribe a safety regulation related to a motor ve-
hicle subject to subchapter I of chapter 135 of this title that differs
from a motor vehicle safety standard prescribed under this chapter.
However, the Secretary may prescribe, for a motor vehicle operated
by a carrier subject to subchapter I of chapter 135, a safety regula-
tion that imposes a higher standard of performance after manufac-
ture than that required by an applicable standard in effect at the
time of manufacture.
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(b) PREEMPTION.—(1) When a motor vehicle safety standard is
in effect under this chapter, a State or a political subdivision of a
State may prescribe or continue in effect a standard applicable to
the same aspect of performance of a motor vehicle or motor vehicle
equipment only if the standard is identical to the standard pre-
scribed under this chapter. However, the United States Govern-
ment, a State, or a political subdivision of a State may prescribe
a standard for a motor vehicle or motor vehicle equipment obtained
for its own use that imposes a higher performance requirement
than that required by the otherwise applicable standard under this
chapter.

(2) A State may enforce a standard that is identical to a stand-
ard prescribed under this chapter.

(c) ANTITRUST LAWS.—This chapter does not—
(1) exempt from the antitrust laws conduct that is unlaw-

ful under those laws; or
(2) prohibit under the antitrust laws conduct that is lawful

under those laws.
(d) WARRANTY OBLIGATIONS AND ADDITIONAL LEGAL RIGHTS

AND REMEDIES.—Sections 30117(b), 30118–30121, 30166(f), and
30167(a) and (b) of this title do not establish or affect a warranty
obligation under a law of the United States or a State. A remedy
under those sections and sections 30161 and 30162 of this title is
in addition to other rights and remedies under other laws of the
United States or a State.

(e) COMMON LAW LIABILITY.—Compliance with a motor vehicle
safety standard prescribed under this chapter does not exempt a
person from liability at common law.

§ 30104. Authorization of appropriations
There is authorized to be appropriated to the Secretary

$98,313,500 for the National Highway Traffic Safety Administra-
tion to carry out this part in each fiscal year beginning in fiscal
year 1999 and ending in fiscal year 2001.

§ 30105. Restriction on lobbying activities
(a) IN GENERAL.—No funds appropriated to the Secretary for

the National Highway Traffic Safety Administration shall be avail-
able for any activity specifically designed to urge a State or local
legislator to favor or oppose the adoption of any specific legislative
proposal pending before any State or local legislative body.

(b) APPEARANCE AS WITNESS NOT BARRED.—Subsection (a) does
not prohibit officers or employees of the United States from testi-
fying before any State or local legislative body in response to the
invitation of any member of that legislative body or a State execu-
tive office.

SUBCHAPTER II—STANDARDS AND COMPLIANCE

§ 30111. Standards
(a) GENERAL REQUIREMENTS.—The Secretary of Transportation

shall prescribe motor vehicle safety standards. Each standard shall
be practicable, meet the need for motor vehicle safety, and be stat-
ed in objective terms.
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(b) CONSIDERATIONS AND CONSULTATION.—When prescribing a
motor vehicle safety standard under this chapter, the Secretary
shall—

(1) consider relevant available motor vehicle safety infor-
mation;

(2) consult with the agency established under the Act of
August 20, 1958 (Public Law 85–684, 72 Stat. 635), and other
appropriate State or interstate authorities (including legisla-
tive committees);

(3) consider whether a proposed standard is reasonable,
practicable, and appropriate for the particular type of motor
vehicle or motor vehicle equipment for which it is prescribed;
and

(4) consider the extent to which the standard will carry out
section 30101 of this title.
(c) COOPERATION.—The Secretary may advise, assist, and co-

operate with departments, agencies, and instrumentalities of the
United States Government, States, and other public and private
agencies in developing motor vehicle safety standards.

(d) EFFECTIVE DATES OF STANDARDS.—The Secretary shall
specify the effective date of a motor vehicle safety standard pre-
scribed under this chapter in the order prescribing the standard.
A standard may not become effective before the 180th day after the
standard is prescribed or later than one year after it is prescribed.
However, the Secretary may prescribe a different effective date
after finding, for good cause shown, that a different effective date
is in the public interest and publishing the reasons for the finding.

(e) 5-YEAR PLAN FOR TESTING STANDARDS.—The Secretary
shall establish and periodically review and update on a continuing
basis a 5-year plan for testing motor vehicle safety standards pre-
scribed under this chapter that the Secretary considers capable of
being tested. In developing the plan and establishing testing prior-
ities, the Secretary shall consider factors the Secretary considers
appropriate, consistent with section 30101 of this title and the Sec-
retary’s other duties and powers under this chapter. The Secretary
may change at any time those priorities to address matters the
Secretary considers of greater priority. The initial plan may be the
5-year plan for compliance testing in effect on December 18, 1991.

§ 30112. Prohibitions on manufacturing, selling, and import-
ing noncomplying motor vehicles and equipment

(a) GENERAL.—Except as provided in this section, sections
30113 and 30114 of this title, and subchapter III of this chapter,
a person may not manufacture for sale, sell, offer for sale, intro-
duce or deliver for introduction in interstate commerce, or import
into the United States, any motor vehicle or motor vehicle equip-
ment manufactured on or after the date an applicable motor vehi-
cle safety standard prescribed under this chapter takes effect un-
less the vehicle or equipment complies with the standard and is
covered by a certification issued under section 30115 of this title.

(b) NONAPPLICATION.—This section does not apply to—
(1) the sale, offer for sale, or introduction or delivery for

introduction in interstate commerce of a motor vehicle or motor
vehicle equipment after the first purchase of the vehicle or
equipment in good faith other than for resale;
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(2) a person—
(A) establishing that the person had no reason to

know, despite exercising reasonable care, that a motor ve-
hicle or motor vehicle equipment does not comply with ap-
plicable motor vehicle safety standards prescribed under
this chapter; or

(B) holding, without knowing about the noncompliance
and before the vehicle or equipment is first purchased in
good faith other than for resale, a certificate issued by a
manufacturer or importer stating the vehicle or equipment
complies with applicable standards prescribed under this
chapter;
(3) a motor vehicle or motor vehicle equipment intended

only for export, labeled for export on the vehicle or equipment
and on the outside of any container of the vehicle or equip-
ment, and exported;

(4) a motor vehicle the Secretary of Transportation decides
under section 30141 of this title is capable of complying with
applicable standards prescribed under this chapter;

(5) a motor vehicle imported for personal use by an indi-
vidual who receives an exemption under section 30142 of this
title;

(6) a motor vehicle under section 30143 of this title im-
ported by an individual employed outside the United States;

(7) a motor vehicle under section 30144 of this title im-
ported on a temporary basis;

(8) a motor vehicle or item of motor vehicle equipment
under section 30145 of this title requiring further manufac-
turing; or

(9) a motor vehicle that is at least 25 years old.

§ 30113. General exemptions
(a) DEFINITION.—In this section, ‘‘low-emission motor vehicle’’

means a motor vehicle meeting the standards for new motor vehi-
cles applicable to the vehicle under section 202 of the Clean Air Act
(42 U.S.C. 7521) when the vehicle is manufactured and emitting an
air pollutant in an amount significantly below one of those stand-
ards.

(b) AUTHORITY TO EXEMPT AND PROCEDURES.—(1) The Sec-
retary of Transportation may exempt, on a temporary basis, motor
vehicles from a motor vehicle safety standard prescribed under this
chapter or passenger motor vehicles from a bumper standard pre-
scribed under chapter 325 of this title, on terms the Secretary con-
siders appropriate. An exemption may be renewed. A renewal may
be granted only on reapplication and must conform to the require-
ments of this subsection.

(2) The Secretary may begin a proceeding under this sub-
section when a manufacturer applies for an exemption or a renewal
of an exemption. The Secretary shall publish notice of the applica-
tion and provide an opportunity to comment. An application for an
exemption or for a renewal of an exemption shall be filed at a time
and in the way, and contain information, this section and the Sec-
retary require.

(3) The Secretary may act under this subsection on finding
that—
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(A) an exemption is consistent with the public interest and
this chapter or chapter 325 of this title (as applicable); and

(B)(i) compliance with the standard would cause substan-
tial economic hardship to a manufacturer that has tried to
comply with the standard in good faith;

(ii) the exemption would make easier the development or
field evaluation of a new motor vehicle safety feature providing
a safety level at least equal to the safety level of the standard;

(iii) the exemption would make the development or field
evaluation of a low-emission motor vehicle easier and would
not unreasonably lower the safety level of that vehicle; or

(iv) compliance with the standard would prevent the man-
ufacturer from selling a motor vehicle with an overall safety
level at least equal to the overall safety level of nonexempt ve-
hicles.
(c) CONTENTS OF APPLICATIONS.—A manufacturer applying for

an exemption under subsection (b) of this section shall include the
following information in the application:

(1) if the application is made under subsection (b)(3)(B)(i)
of this section, a complete financial statement describing the
economic hardship and a complete description of the manufac-
turer’s good faith effort to comply with each motor vehicle safe-
ty standard prescribed under this chapter, or a bumper stand-
ard prescribed under chapter 325 of this title, from which the
manufacturer is requesting an exemption.

(2) if the application is made under subsection (b)(3)(B)(ii)
of this section, a record of the research, development, and test-
ing establishing the innovative nature of the safety feature and
a detailed analysis establishing that the safety level of the fea-
ture at least equals the safety level of the standard.

(3) if the application is made under subsection (b)(3)(B)(iii)
of this section, a record of the research, development, and test-
ing establishing that the motor vehicle is a low-emission motor
vehicle and that the safety level of the vehicle is not lowered
unreasonably by exemption from the standard.

(4) if the application is made under subsection (b)(3)(B)(iv)
of this section, a detailed analysis showing how the vehicle pro-
vides an overall safety level at least equal to the overall safety
level of nonexempt vehicles.
(d) ELIGIBILITY.—A manufacturer is eligible for an exemption

under subsection (b)(3)(B)(i) of this section (including an exemption
under subsection (b)(3)(B)(i) relating to a bumper standard referred
to in subsection (b)(1)) only if the Secretary determines that the
manufacturer’s total motor vehicle production in the most recent
year of production is not more than 10,000. A manufacturer is eligi-
ble for an exemption under subsection (b)(3)(B)(ii), (iii), or (iv) of
this section only if the Secretary determines the exemption is for
not more than 2,500 vehicles to be sold in the United States in any
12-month period.

(e) MAXIMUM PERIOD.—An exemption or renewal under sub-
section (b)(3)(B)(i) of this section may be granted for not more than
3 years. An exemption or renewal under subsection (b)(3)(B)(ii),
(iii), or (iv) of this section may be granted for not more than 2
years.
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(f) DISCLOSURE.—The Secretary may make public, by the 10th
day after an application is filed, information contained in the appli-
cation or relevant to the application unless the information con-
cerns or is related to a trade secret or other confidential informa-
tion not relevant to the application.

(g) NOTICE OF DECISION.—The Secretary shall publish in the
Federal Register a notice of each decision granting an exemption
under this section and the reasons for granting it.

(h) PERMANENT LABEL REQUIREMENT.—The Secretary shall re-
quire a permanent label to be fixed to a motor vehicle granted an
exemption under this section. The label shall either name or de-
scribe each motor vehicle safety standard prescribed under this
chapter or bumper standard prescribed under chapter 325 of this
title from which the vehicle is exempt. The Secretary may require
that written notice of an exemption be delivered by appropriate
means to the dealer and the first purchaser of the vehicle other
than for resale.

§ 30114. Special exemptions
The Secretary of Transportation may exempt a motor vehicle

or item of motor vehicle equipment from section 30112(a) of this
title on terms the Secretary decides are necessary for research, in-
vestigations, demonstrations, training, competitive racing events,
show, or display.

§ 30115. Certification of compliance
(a) IN GENERAL.—A manufacturer or distributor of a motor ve-

hicle or motor vehicle equipment shall certify to the distributor or
dealer at delivery that the vehicle or equipment complies with ap-
plicable motor vehicle safety standards prescribed under this chap-
ter. A person may not issue the certificate if, in exercising reason-
able care, the person has reason to know the certificate is false or
misleading in a material respect. Certification of a vehicle must be
shown by a label or tag permanently fixed to the vehicle. Certifi-
cation of equipment may be shown by a label or tag on the equip-
ment or on the outside of the container in which the equipment is
delivered.

(b) CERTIFICATION LABEL.—In the case of the certification label
affixed by an intermediate or final stage manufacturer of a motor
vehicle built in more than 1 stage, each intermediate or final stage
manufacturer shall certify with respect to each applicable Federal
motor vehicle safety standard—

(1) that it has complied with the specifications set forth in
the compliance documentation provided by the incomplete
motor vehicle manufacturer in accordance with regulations
prescribed by the Secretary; or

(2) that it has elected to assume responsibility for compli-
ance with that standard.

If the intermediate or final stage manufacturer elects to assume re-
sponsibility for compliance with the standard covered by the docu-
mentation provided by an incomplete motor vehicle manufacturer,
the intermediate or final stage manufacturer shall notify the in-
complete motor vehicle manufacturer in writing within a reason-
able time of affixing the certification label. A violation of this sub-
section shall not be subject to a civil penalty under section 30165.
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§ 30116. Defects and noncompliance found before sale to
purchaser

(a) ACTIONS REQUIRED OF MANUFACTURERS AND DISTRIBU-
TORS.—If, after a manufacturer or distributor sells a motor vehicle
or motor vehicle equipment to a distributor or dealer and before
the distributor or dealer sells the vehicle or equipment, it is de-
cided that the vehicle or equipment contains a defect related to
motor vehicle safety or does not comply with applicable motor vehi-
cle safety standards prescribed under this chapter—

(1) the manufacturer or distributor immediately shall re-
purchase the vehicle or equipment at the price paid by the dis-
tributor or dealer, plus transportation charges and reasonable
reimbursement of at least one percent a month of the price
paid prorated from the date of notice of noncompliance or de-
fect to the date of repurchase; or

(2) if a vehicle, the manufacturer or distributor imme-
diately shall give to the distributor or dealer at the manufac-
turer’s or distributor’s own expense, the part or equipment
needed to make the vehicle comply with the standards or cor-
rect the defect.
(b) DISTRIBUTOR OR DEALER INSTALLATION.—The distributor or

dealer shall install the part or equipment referred to in subsection
(a)(2) of this section. If the distributor or dealer installs the part
or equipment with reasonable diligence after it is received, the
manufacturer shall reimburse the distributor or dealer for the rea-
sonable value of the installation and a reasonable reimbursement
of at least one percent a month of the manufacturer’s or distribu-
tor’s selling price prorated from the date of notice of noncompliance
or defect to the date the motor vehicle complies with applicable
motor vehicle safety standards prescribed under this chapter or the
defect is corrected.

(c) ESTABLISHING AMOUNT DUE AND CIVIL ACTIONS.—The par-
ties shall establish the value of installation and the amount of re-
imbursement under this section. If the parties do not agree, or if
a manufacturer or distributor refuses to comply with subsection (a)
or (b) of this section, the distributor or dealer purchasing the motor
vehicle or motor vehicle equipment may bring a civil action. The
action may be brought in a United States district court for the judi-
cial district in which the manufacturer or distributor resides, is
found, or has an agent, to recover damages, court costs, and a rea-
sonable attorney’s fee. An action under this section must be
brought not later than 3 years after the claim accrues.

§ 30117. Providing information to, and maintaining records
on, purchasers

(a) PROVIDING INFORMATION AND NOTICE.—The Secretary of
Transportation may require that each manufacturer of a motor ve-
hicle or motor vehicle equipment provide technical information re-
lated to performance and safety required to carry out this chapter.
The Secretary may require the manufacturer to give the following
notice of that information when the Secretary decides it is nec-
essary:

(1) to each prospective purchaser of a vehicle or equipment
before the first sale other than for resale at each location at
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which the vehicle or equipment is offered for sale by a person
having a legal relationship with the manufacturer, in a way
the Secretary decides is appropriate.

(2) to the first purchaser of a vehicle or equipment other
than for resale when the vehicle or equipment is bought, in
printed matter placed in the vehicle or attached to or accom-
panying the equipment.
(b) MAINTAINING PURCHASER RECORDS AND PROCEDURES.—(1)

A manufacturer of a motor vehicle or tire (except a retreaded tire)
shall cause to be maintained a record of the name and address of
the first purchaser of each vehicle or tire it produces and, to the
extent prescribed by regulations of the Secretary, shall cause to be
maintained a record of the name and address of the first purchaser
of replacement equipment (except a tire) that the manufacturer
produces. The Secretary may prescribe by regulation the records to
be maintained and reasonable procedures for maintaining the
records under this subsection, including procedures to be followed
by distributors and dealers to assist the manufacturer in obtaining
the information required by this subsection. A procedure shall be
reasonable for the type of vehicle or tire involved, and shall provide
reasonable assurance that a customer list of a distributor or dealer,
or similar information, will be made available to a person (except
the distributor or dealer) only when necessary to carry out this
subsection and sections 30118–30121, 30166(f), and 30167(a) and
(b) of this title. Availability of assistance from a distributor or deal-
er does not affect an obligation of a manufacturer under this sub-
section.

(2)(A) Except as provided in paragraph (3) of this subsection,
the Secretary may require a distributor or dealer to maintain a
record under paragraph (1) of this subsection only if the business
of the distributor or dealer is owned or controlled by a manufac-
turer of tires.

(B) The Secretary shall require each distributor and dealer
whose business is not owned or controlled by a manufacturer of
tires to give a registration form (containing the tire identification
number) to the first purchaser of a tire. The Secretary shall pre-
scribe the form, which shall be standardized for all tires and de-
signed to allow the purchaser to complete and return it directly to
the manufacturer of the tire. The manufacturer shall give sufficient
copies of forms to distributors and dealers.

(3)(A) The Secretary shall evaluate from time to time how suc-
cessful the procedures under paragraph (2) of this subsection have
been in helping to maintain records about first purchasers of tires.
After each evaluation, the Secretary shall decide—

(i) the extent to which distributors and dealers have com-
plied with the procedures;

(ii) the extent to which distributors and dealers have en-
couraged first purchasers of tires to register the tires; and

(iii) whether to prescribe for manufacturers, distributors,
or dealers other requirements that the Secretary decides will
increase significantly the percentage of first purchasers of tires
about whom records are maintained.
(B) The Secretary may prescribe a requirement under subpara-

graph (A) of this paragraph only if the Secretary decides it is nec-
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essary to reduce the risk to motor vehicle safety, after
considering—

(i) the cost of the requirement to manufacturers and the
burden of the requirement on distributors and dealers, com-
pared to the increase in the percentage of first purchasers of
tires about whom records would be maintained as a result of
the requirement;

(ii) the extent to which distributors and dealers have com-
plied with the procedures in paragraph (2) of this subsection;
and

(iii) the extent to which distributors and dealers have en-
couraged first purchasers of tires to register the tires.
(C) A manufacturer of tires shall reimburse distributors and

dealers of that manufacturer’s tires for all reasonable costs in-
curred by the distributors and dealers in complying with a require-
ment prescribed by the Secretary under subparagraph (A) of this
paragraph.

(D) After making a decision under subparagraph (A) of this
paragraph, the Secretary shall submit to each House of Congress
a report containing a detailed statement of the decision and an ex-
planation of the reasons for the decision.

(c) ROLLOVER TESTS.—
(1) DEVELOPMENT.—Not later than 2 years from the date

of the enactment of this subsection, the Secretary shall—
(A) develop a dynamic test on rollovers by motor vehi-

cles for the purposes of a consumer information program;
and

(B) carry out a program of conducting such tests.
(2) TEST RESULTS.—As the Secretary develops a test under

paragraph (1)(A), the Secretary shall conduct a rulemaking to
determine how best to disseminate test results to the public.

(3) MOTOR VEHICLES COVERED.—This subsection applies to
motor vehicles, including passenger cars, multipurpose pas-
senger vehicles, and trucks, with a gross vehicle weight rating
of 10,000 pounds or less. A motor vehicle designed to provide
temporary residential accommodations is not covered.

§ 30118. Notification of defects and noncompliance
(a) NOTIFICATION BY SECRETARY.—The Secretary of Transpor-

tation shall notify the manufacturer of a motor vehicle or replace-
ment equipment immediately after making an initial decision
(through testing, inspection, investigation, or research carried out
under this chapter, examining communications under section
30166(f) of this title, or otherwise) that the vehicle or equipment
contains a defect related to motor vehicle safety or does not comply
with an applicable motor vehicle safety standard prescribed under
this chapter. The notification shall include the information on
which the decision is based. The Secretary shall publish a notice
of each decision under this subsection in the Federal Register. Sub-
ject to section 30167(a) of this title, the notification and informa-
tion are available to any interested person.

(b) DEFECT AND NONCOMPLIANCE PROCEEDINGS AND ORDERS.—
(1) The Secretary may make a final decision that a motor vehicle
or replacement equipment contains a defect related to motor vehi-
cle safety or does not comply with an applicable motor vehicle safe-
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ty standard prescribed under this chapter only after giving the
manufacturer an opportunity to present information, views, and ar-
guments showing that there is no defect or noncompliance or that
the defect does not affect motor vehicle safety. Any interested per-
son also shall be given an opportunity to present information,
views, and arguments.

(2) If the Secretary decides under paragraph (1) of this sub-
section that the vehicle or equipment contains the defect or does
not comply, the Secretary shall order the manufacturer to—

(A) give notification under section 30119 of this title to the
owners, purchasers, and dealers of the vehicle or equipment of
the defect or noncompliance; and

(B) remedy the defect or noncompliance under section
30120 of this title.
(c) NOTIFICATION BY MANUFACTURER.—A manufacturer of a

motor vehicle or replacement equipment shall notify the Secretary
by certified mail, and the owners, purchasers, and dealers of the
vehicle or equipment as provided in section 30119(d) of this section,
if the manufacturer—

(1) learns the vehicle or equipment contains a defect and
decides in good faith that the defect is related to motor vehicle
safety; or

(2) decides in good faith that the vehicle or equipment does
not comply with an applicable motor vehicle safety standard
prescribed under this chapter.
(d) EXEMPTIONS.—On application of a manufacturer, the Sec-

retary shall exempt the manufacturer from this section if the Sec-
retary decides a defect or noncompliance is inconsequential to
motor vehicle safety. The Secretary may take action under this
subsection only after notice in the Federal Register and an oppor-
tunity for any interested person to present information, views, and
arguments.

(e) HEARINGS ABOUT MEETING NOTIFICATION REQUIREMENTS.—
On the motion of the Secretary or on petition of any interested per-
son, the Secretary may conduct a hearing to decide whether the
manufacturer has reasonably met the notification requirements
under this section. Any interested person may make written and
oral presentations of information, views, and arguments on wheth-
er the manufacturer has reasonably met the notification require-
ments. If the Secretary decides that the manufacturer has not rea-
sonably met the notification requirements, the Secretary shall
order the manufacturer to take specified action to meet those re-
quirements and may take any other action authorized under this
chapter.

§ 30119. Notification procedures
(a) CONTENTS OF NOTIFICATION.—Notification by a manufac-

turer required under section 30118 of this title of a defect or non-
compliance shall contain—

(1) a clear description of the defect or noncompliance;
(2) an evaluation of the risk to motor vehicle safety reason-

ably related to the defect or noncompliance;
(3) the measures to be taken to obtain a remedy of the de-

fect or noncompliance;
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1 So in law. Reference in section 30119(d)(1)(B) probably should be to ‘‘subparagraph (A)’’.

(4) a statement that the manufacturer giving notice will
remedy the defect or noncompliance without charge under sec-
tion 30120 of this title;

(5) the earliest date on which the defect or noncompliance
will be remedied without charge, and for tires, the period dur-
ing which the defect or noncompliance will be remedied with-
out charge under section 30120 of this title;

(6) the procedure the recipient of a notice is to follow to in-
form the Secretary of Transportation when a manufacturer,
distributor, or dealer does not remedy the defect or noncompli-
ance without charge under section 30120 of this title; and

(7) other information the Secretary prescribes by regula-
tion.
(b) EARLIEST REMEDY DATE.—The date specified by a manufac-

turer in a notification under subsection (a)(5) of this section or sec-
tion 30121(c)(2) of this title is the earliest date that parts and fa-
cilities reasonably can be expected to be available to remedy the de-
fect or noncompliance. The Secretary may disapprove the date.

(c) TIME FOR NOTIFICATION.—Notification required under sec-
tion 30118 of this title shall be given within a reasonable time—

(1) prescribed by the Secretary, after the manufacturer re-
ceives notice of a final decision under section 30118(b) of this
title; or

(2) after the manufacturer first decides that a safety-re-
lated defect or noncompliance exists under section 30118(c) of
this title.
(d) MEANS OF PROVIDING NOTIFICATION.—(1) Notification re-

quired under section 30118 of this title about a motor vehicle shall
be sent by first class mail—

(A) to each person registered under State law as the owner
and whose name and address are reasonably ascertainable by
the manufacturer through State records or other available
sources; or

(B) if a registered owner is not notified under clause (A) 1

of this paragraph, to the most recent purchaser known to the
manufacturer.
(2) Notification required under section 30118 of this title about

replacement equipment (except a tire) shall be sent by first class
mail to the most recent purchaser known to the manufacturer. In
addition, if the Secretary decides that public notice is required for
motor vehicle safety, public notice shall be given in the way re-
quired by the Secretary after consulting with the manufacturer.

(3) Notification required under section 30118 of this title about
a tire shall be sent by first class mail (or, if the manufacturer pre-
fers, by certified mail) to the most recent purchaser known to the
manufacturer. In addition, if the Secretary decides that public no-
tice is required for motor vehicle safety, public notice shall be given
in the way required by the Secretary after consulting with the
manufacturer. In deciding whether public notice is required, the
Secretary shall consider—

(A) the magnitude of the risk to motor vehicle safety
caused by the defect or noncompliance; and
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(B) the cost of public notice compared to the additional
number of owners the notice may reach.
(4) A dealer to whom a motor vehicle or replacement equip-

ment was delivered shall be notified by certified mail or quicker
means if available.

(e) SECOND NOTIFICATION.—If the Secretary decides that a no-
tification sent by a manufacturer under this section has not re-
sulted in an adequate number of motor vehicles or items of replace-
ment equipment being returned for remedy, the Secretary may
order the manufacturer to send a 2d notification in the way the
Secretary prescribes by regulation.

(f) NOTIFICATION BY LESSOR TO LESSEE.—(1) In this subsection,
‘‘leased motor vehicle’’ means a motor vehicle that is leased to a
person for at least 4 months by a lessor that has leased at least
5 motor vehicles in the 12 months before the date of the notifica-
tion.

(2) A lessor that receives a notification required by section
30118 of this title about a leased motor vehicle shall provide a copy
of the notification to the lessee in the way the Secretary prescribes
by regulation.

§ 30120. Remedies for defects and noncompliance
(a) WAYS TO REMEDY.—(1) Subject to subsections (f) and (g) of

this section, when notification of a defect or noncompliance is re-
quired under section 30118(b) or (c) of this title, the manufacturer
of the defective or noncomplying motor vehicle or replacement
equipment shall remedy the defect or noncompliance without
charge when the vehicle or equipment is presented for remedy.
Subject to subsections (b) and (c) of this section, the manufacturer
shall remedy the defect or noncompliance in any of the following
ways the manufacturer chooses:

(A) if a vehicle—
(i) by repairing the vehicle;
(ii) by replacing the vehicle with an identical or rea-

sonably equivalent vehicle; or
(iii) by refunding the purchase price, less a reasonable

allowance for depreciation.
(B) if replacement equipment, by repairing the equipment

or replacing the equipment with identical or reasonably equiv-
alent equipment.
(2) The Secretary of Transportation may prescribe regulations

to allow the manufacturer to impose conditions on the replacement
of a motor vehicle or refund of its price.

(b) TIRE REMEDIES.—(1) A manufacturer of a tire, including an
original equipment tire, shall remedy a defective or noncomplying
tire if the owner or purchaser presents the tire for remedy not later
than 60 days after the later of—

(A) the day the owner or purchaser receives notification
under section 30119 of this title; or

(B) if the manufacturer decides to replace the tire, the day
the owner or purchaser receives notification that a replacement
is available.
(2) If the manufacturer decides to replace the tire and the re-

placement is not available during the 60-day period, the owner or
purchaser must present the tire for remedy during a subsequent
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60-day period that begins only after the owner or purchaser re-
ceives notification that a replacement will be available during the
subsequent period. If tires are available during the subsequent pe-
riod, only a tire presented for remedy during that period must be
remedied.

(c) ADEQUACY OF REPAIRS.—(1) If a manufacturer decides to re-
pair a defective or noncomplying motor vehicle or replacement
equipment and the repair is not done adequately within a reason-
able time, the manufacturer shall—

(A) replace the vehicle or equipment without charge with
an identical or reasonably equivalent vehicle or equipment; or

(B) for a vehicle, refund the purchase price, less a reason-
able allowance for depreciation.
(2) Failure to repair a motor vehicle or replacement equipment

adequately not later than 60 days after its presentation is prima
facie evidence of failure to repair within a reasonable time. How-
ever, the Secretary may extend, by order, the 60-day period if good
cause for an extension is shown and the reason is published in the
Federal Register before the period ends. Presentation of a vehicle
or equipment for repair before the date specified by a manufacturer
in a notice under section 30119(a)(5) or 30121(c)(2) of this title is
not a presentation under this subsection.

(3) If the Secretary determines that a manufacturer’s remedy
program is not likely to be capable of completion within a reason-
able time, the Secretary may require the manufacturer to accel-
erate the remedy program if the Secretary finds—

(A) that there is a risk of serious injury or death if the
remedy program is not accelerated; and

(B) that acceleration of the remedy program can be reason-
ably achieved by expanding the sources of replacement parts,
expanding the number of authorized repair facilities, or both.

The Secretary may prescribe regulations to carry out this para-
graph.

(d) FILING MANUFACTURER’S REMEDY PROGRAM.—A manufac-
turer shall file with the Secretary a copy of the manufacturer’s pro-
gram under this section for remedying a defect or noncompliance.
The Secretary shall make the program available to the public and
publish a notice of availability in the Federal Register. A manufac-
turer’s remedy program shall include a plan for reimbursing an
owner or purchaser who incurred the cost of the remedy within a
reasonable time in advance of the manufacturer’s notification
under subsection (b) or (c) of section 30118. The Secretary may pre-
scribe regulations establishing what constitutes a reasonable time
for purposes of the preceding sentence and other reasonable condi-
tions for the reimbursement plan. In the case of a remedy program
involving the replacement of tires, the manufacturer shall include
a plan addressing how to prevent, to the extent reasonably within
the control of the manufacturer, replaced tires from being resold for
installation on a motor vehicle, and how to limit, to the extent rea-
sonably within the control of the manufacturer, the disposal of re-
placed tires in landfills, particularly through shredding, crumbling,
recycling, recovery, and other alternative beneficial non-vehicular
uses. The manufacturer shall include information about the imple-
mentation of such plan with each quarterly report to the Secretary
regarding the progress of any notification or remedy campaigns.
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(e) HEARINGS ABOUT MEETING REMEDY REQUIREMENTS.—On
the motion of the Secretary or on application by any interested per-
son, the Secretary may conduct a hearing to decide whether the
manufacturer has reasonably met the remedy requirements under
this section. Any interested person may make written and oral
presentations of information, views, and arguments on whether the
manufacturer has reasonably met the remedy requirements. If the
Secretary decides a manufacturer has not reasonably met the rem-
edy requirements, the Secretary shall order the manufacturer to
take specified action to meet those requirements and may take any
other action authorized under this chapter.

(f) FAIR REIMBURSEMENT TO DEALERS.—A manufacturer shall
pay fair reimbursement to a dealer providing a remedy without
charge under this section.

(g) NONAPPLICATION.—(1) The requirement that a remedy be
provided without charge does not apply if the motor vehicle or re-
placement equipment was bought by the first purchaser more than
10 calendar years, or the tire, including an original equipment tire,
was bought by the first purchaser more than 5 calendar years, be-
fore notice is given under section 30118(c) of this title or an order
is issued under section 30118(b) of this title, whichever is earlier.

(2) This section does not apply during any period in which en-
forcement of an order under section 30118(b) of this title is re-
strained or the order is set aside in a civil action to which section
30121(d) of this title applies.

(h) EXEMPTIONS.—On application of a manufacturer, the Sec-
retary shall exempt the manufacturer from this section if the Sec-
retary decides a defect or noncompliance is inconsequential to
motor vehicle safety. The Secretary may take action under this
subsection only after notice in the Federal Register and an oppor-
tunity for any interested person to present information, views, and
arguments.

(i) LIMITATION ON SALE OR LEASE.—(1) If notification is re-
quired by an order under section 30118(b) of this title or is re-
quired under section 30118(c) of this title and the manufacturer
has provided to a dealer (including retailers of motor vehicle equip-
ment) notification about a new motor vehicle or new item of re-
placement equipment in the dealer’s possession at the time of noti-
fication that contains a defect related to motor vehicle safety or
does not comply with an applicable motor vehicle safety standard
prescribed under this chapter, the dealer may sell or lease the
motor vehicle or item of replacement equipment only if—

A) the defect or noncompliance is remedied as required by
this section before delivery under the sale or lease; or

(B) when the notification is required by an order under
section 30118(b) of this title, enforcement of the order is re-
strained or the order is set aside in a civil action to which sec-
tion 30121(d) of this title applies.
(2) This subsection does not prohibit a dealer from offering for

sale or lease the vehicle or equipment.
( j) PROHIBITION ON SALES OF REPLACED EQUIPMENT.—No per-

son may sell or lease any motor vehicle equipment (including a
tire), for installation on a motor vehicle, that is the subject of a de-
cision under section 30118(b) or a notice required under section
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30118(c) in a condition that it may be reasonably used for its origi-
nal purpose unless—

(1) the defect or noncompliance is remedied as required by
this section before delivery under the sale or lease; or

(2) notification of the defect or noncompliance is required
under section 30118(b) but enforcement of the order is set
aside in a civil action to which section 30121(d) applies.

§ 30121. Provisional notification and civil actions to enforce
(a) PROVISIONAL NOTIFICATION.—(1) The Secretary of Transpor-

tation may order a manufacturer to issue a provisional notification
if a civil action about an order issued under section 30118(b) of this
title has been brought under section 30163 of this title. The provi-
sional notification shall contain—

(A) a statement that the Secretary has decided that a de-
fect related to motor vehicle safety or noncompliance with a
motor vehicle safety standard prescribed under this chapter ex-
ists and that the manufacturer is contesting the decision in a
civil action in a United States district court;

(B) a clear description of the Secretary’s stated basis for
the decision;

(C) the Secretary’s evaluation of the risk to motor vehicle
safety reasonably related to the defect or noncompliance;

(D) measures the Secretary considers necessary to avoid
an unreasonable risk to motor vehicle safety resulting from the
defect or noncompliance;

(E) a statement that the manufacturer will remedy the de-
fect or noncompliance without charge under section 30120 of
this title, but that the requirement to remedy without charge
is conditioned on the outcome of the civil action; and

(F) other information the Secretary prescribes by regula-
tion or includes in the order requiring the notice.
(2) A notification under this subsection does not relieve a man-

ufacturer of liability for not giving notification required by an order
under section 30118(b) of this title.

(b) CIVIL ACTIONS FOR NOT NOTIFYING.—(1) A manufacturer
that does not notify owners and purchasers under section 30119(c)
and (d) of this title is liable to the United States Government for
a civil penalty, unless the manufacturer prevails in a civil action
referred to in subsection (a) of this section or the court in that ac-
tion enjoins enforcement of the order. Enforcement may be enjoined
only if the court decides that the failure to notify is reasonable and
that the manufacturer has demonstrated the likelihood of pre-
vailing on the merits. If enforcement is enjoined, the manufacturer
is not liable during the time the order is stayed.

(2) A manufacturer that does not notify owners and purchasers
as required under subsection (a) of this section is liable for a civil
penalty regardless of whether the manufacturer prevails in an ac-
tion on the validity of the order issued under section 30118(b) of
this title.

(c) ORDERS TO MANUFACTURERS.—If the Secretary prevails in
a civil action referred to in subsection (a) of this section, the Sec-
retary shall order the manufacturer—

(1) to notify each owner, purchaser, and dealer described
in section 30119(d) of this title of the outcome of the action and
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other information the Secretary requires, and notification
under this clause may be combined with notification required
under section 30118(b) of this title;

(2) to specify the earliest date under section 30119(b) of
this title on which the defect or noncompliance will be rem-
edied without charge under section 30120 of this title; and

(3) if notification was required under subsection (a) of this
section, to reimburse an owner or purchaser for reasonable and
necessary expenses (in an amount that is not more than the
amount specified in the order of the Secretary under subsection
(a)) incurred for repairing the defect or noncompliance during
the period beginning on the date that notification was required
to be issued and ending on the date the owner or purchaser re-
ceives the notification under this subsection.
(d) VENUE.—Notwithstanding section 30163(c) of this title, a

civil action about an order issued under section 30118(b) of this
title must be brought in the United States district court for a judi-
cial district in the State in which the manufacturer is incorporated
or the District of Columbia. On motion of a party, the court may
transfer the action to another district court if good cause is shown.
All actions related to the same order under section 30118(b) shall
be consolidated in an action in one judicial district under an order
of the court in which the first action was brought. If the first action
is transferred to another court, that court shall issue the consolida-
tion order.

§ 30122. Making safety devices and elements inoperative
(a) DEFINITION.—In this section, ‘‘motor vehicle repair busi-

ness’’ means a person holding itself out to the public to repair for
compensation a motor vehicle or motor vehicle equipment.

(b) PROHIBITION.—A manufacturer, distributor, dealer, or
motor vehicle repair business may not knowingly make inoperative
any part of a device or element of design installed on or in a motor
vehicle or motor vehicle equipment in compliance with an applica-
ble motor vehicle safety standard prescribed under this chapter un-
less the manufacturer, distributor, dealer, or repair business rea-
sonably believes the vehicle or equipment will not be used (except
for testing or a similar purpose during maintenance or repair)
when the device or element is inoperative.

(c) REGULATIONS.—The Secretary of Transportation may pre-
scribe regulations—

(1) to exempt a person from this section if the Secretary
decides the exemption is consistent with motor vehicle safety
and section 30101 of this title; and

(2) to define ‘‘make inoperative’’.
(d) NONAPPLICATION.—This section does not apply to a safety

belt interlock or buzzer designed to indicate a safety belt is not in
use as described in section 30124 of this title.

§ 30123. Tires
(a) REGROOVED TIRE LIMITATIONS.—(1) In this subsection, ‘‘re-

grooved tire’’ means a tire with a new tread produced by cutting
into the tread of a worn tire.

(2) The Secretary may authorize the sale, offer for sale, intro-
duction for sale, or delivery for introduction in interstate com-
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merce, of a regrooved tire or a motor vehicle equipped with re-
grooved tires if the Secretary decides the tires are designed and
made in a way consistent with section 30101 of this title. A person
may not sell, offer for sale, introduce for sale, or deliver for intro-
duction in interstate commerce, a regrooved tire or a vehicle
equipped with regrooved tires unless authorized by the Secretary.

(b) UNIFORM QUALITY GRADING SYSTEM, NOMENCLATURE, AND
MARKETING PRACTICES.—The Secretary shall prescribe through
standards a uniform quality grading system for motor vehicle tires
to help consumers make an informed choice when purchasing tires.
The Secretary also shall cooperate with industry and the Federal
Trade Commission to the greatest extent practicable to eliminate
deceptive and confusing tire nomenclature and marketing prac-
tices. A tire standard or regulation prescribed under this chapter
supersedes an order or administrative interpretation of the Com-
mission.

(c) MAXIMUM LOAD STANDARDS.—The Secretary shall require a
motor vehicle to be equipped with tires that meet maximum load
standards when the vehicle is loaded with a reasonable amount of
luggage and the total number of passengers the vehicle is designed
to carry. The vehicle shall be equipped with those tires by the man-
ufacturer or by the first purchaser when the vehicle is first bought
in good faith other than for resale.

§ 30124. Buzzers indicating nonuse of safety belts
A motor vehicle safety standard prescribed under this chapter

may not require or allow a manufacturer to comply with the stand-
ard by using a safety belt interlock designed to prevent starting or
operating a motor vehicle if an occupant is not using a safety belt
or a buzzer designed to indicate a safety belt is not in use, except
a buzzer that operates only during the 8-second period after the ig-
nition is turned to the ‘‘start’’ or ‘‘on’’ position.

§ 30125. Schoolbuses and schoolbus equipment
(a) DEFINITIONS.—In this section—

(1) ‘‘schoolbus’’ means a passenger motor vehicle designed
to carry a driver and more than 10 passengers, that the Sec-
retary of Transportation decides is likely to be used signifi-
cantly to transport preprimary, primary, and secondary school
students to or from school or an event related to school.

(2) ‘‘schoolbus equipment’’ means equipment designed pri-
marily for a schoolbus or manufactured or sold to replace or
improve a system, part, or component of a schoolbus or as an
accessory or addition to a schoolbus.
(b) STANDARDS.—The Secretary shall prescribe motor vehicle

safety standards for schoolbuses and schoolbus equipment manu-
factured in, or imported into, the United States. Standards shall in-
clude minimum performance requirements for—

(1) emergency exits;
(2) interior protection for occupants;
(3) floor strength;
(4) seating systems;
(5) crashworthiness of body and frame (including protec-

tion against rollover hazards);
(6) vehicle operating systems;
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(7) windows and windshields; and
(8) fuel systems.

(c) TEST DRIVING BY MANUFACTURERS.—The Secretary may re-
quire by regulation a schoolbus to be test-driven by a manufacturer
before introduction in commerce.

§ 30126. Used motor vehicles
To ensure a continuing and effective national safety program,

it is the policy of the United States Government to encourage and
strengthen State inspection of used motor vehicles. Therefore, the
Secretary of Transportation shall prescribe uniform motor vehicle
safety standards applicable to all used motor vehicles. The stand-
ards shall be stated in terms of motor vehicle safety performance.

§ 30127. Automatic occupant crash protection and seat belt
use

(a) DEFINITIONS.—In this section—
(1) ‘‘bus’’ means a motor vehicle with motive power (except

a trailer) designed to carry more than 10 individuals.
(2) ‘‘multipurpose passenger vehicle’’ means a motor vehi-

cle with motive power (except a trailer), designed to carry not
more than 10 individuals, that is constructed either on a truck
chassis or with special features for occasional off-road oper-
ation.

(3) ‘‘passenger car’’ means a motor vehicle with motive
power (except a multipurpose passenger vehicle, motorcycle, or
trailer) designed to carry not more than 10 individuals.

(4) ‘‘truck’’ means a motor vehicle with motive power (ex-
cept a trailer) designed primarily to transport property or spe-
cial purpose equipment.
(b) INFLATABLE RESTRAINT REQUIREMENTS.—(1) Not later than

September 1, 1993, the Secretary of Transportation shall prescribe
under this chapter an amendment to Federal Motor Vehicle Safety
Standard 208 issued under the National Traffic and Motor Vehicle
Safety Act of 1966. The amendment shall require that the auto-
matic occupant crash protection system for both of the front out-
board seating positions for each of the following vehicles be an in-
flatable restraint (with lap and shoulder belts) complying with the
occupant protection requirements under section 4.1.2.1 of Standard
208:

(A) 95 percent of each manufacturer’s annual production of
passenger cars manufactured after August 31, 1996, and before
September 1, 1997.

(B) 80 percent of each manufacturer’s annual production of
buses, multipurpose passenger vehicles, and trucks (except
walk-in van-type trucks and vehicles designed to be sold only
to the United States Postal Service) with a gross vehicle
weight rating of not more than 8,500 pounds and an unloaded
vehicle weight of not more than 5,500 pounds manufactured
after August 31, 1997, and before September 1, 1998.

(C) 100 percent of each manufacturer’s annual production
of passenger cars manufactured after August 31, 1997.

(D) 100 percent of each manufacturer’s annual production
of vehicles described in clause (B) of this paragraph manufac-
tured after August 31, 1998.
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(2) Manufacturers may not use credits and incentives available
before September 1, 1998, under the provisions of Standard 208 (as
amended by this section) to comply with the requirements of para-
graph (1)(D) of this subsection after August 31, 1998.

(c) OWNER MANUAL REQUIREMENTS.—In amending Standard
208, the Secretary of Transportation shall require, to be effective
as soon as possible after the amendment is prescribed, that owner
manuals for passenger cars, buses, multipurpose passenger vehi-
cles, and trucks equipped with an inflatable restraint include a
statement in an easily understandable format stating that—

(1) either or both of the front outboard seating positions of
the vehicle are equipped with an inflatable restraint referred
to as an ‘‘airbag’’ and a lap and shoulder belt;

(2) the ‘‘airbag’’ is a supplemental restraint and is not a
substitute for lap and shoulder belts;

(3) lap and shoulder belts also must be used correctly by
an occupant in a front outboard seating position to provide re-
straint or protection from frontal crashes as well as other types
of crashes or accidents; and

(4) occupants should always wear their lap and shoulder
belts, if available, or other safety belts, whether or not there
is an inflatable restraint.
(d) SEAT BELT USE LAWS.—Congress finds that it is in the pub-

lic interest for each State to adopt and enforce mandatory seat belt
use laws and for the United States Government to adopt and en-
force mandatory seat belt use regulations.

(e) TEMPORARY EXEMPTIONS.—(1) On application of a manufac-
turer, the Secretary of Transportation may exempt, on a temporary
basis, motor vehicles of that manufacturer from any requirement
under subsections (b) and (c) of this section on terms the Secretary
considers appropriate. An exemption may be renewed.

(2) The Secretary of Transportation may grant an exemption
under paragraph (1) of this subsection if the Secretary finds that
there has been a disruption in the supply of any component of an
inflatable restraint or in the use and installation of that component
by the manufacturer because of an unavoidable event not under
the control of the manufacturer that will prevent the manufacturer
from meeting its anticipated production volume of vehicles with
those restraints.

(3) Only an affected manufacturer may apply for an exemption.
The Secretary of Transportation shall prescribe in the amendment
to Standard 208 required under this section the information an af-
fected manufacturer must include in its application under this sub-
section. The manufacturer shall specify in the application the mod-
els, lines, and types of vehicles affected. The Secretary may consoli-
date similar applications from different manufacturers.

(4) An exemption or renewal of an exemption is conditioned on
the commitment of the manufacturer to recall the exempted vehi-
cles for installation of the omitted inflatable restraints within a
reasonable time that the manufacturer proposes and the Secretary
of Transportation approves after the components become available
in sufficient quantities to satisfy both anticipated production and
recall volume requirements.

(5) The Secretary of Transportation shall publish in the Fed-
eral Register a notice of each application under this subsection and



232§ 30127 TITLE 49, UNITED STATES CODE—MOTOR VEHICLE SAFETY

each decision to grant or deny a temporary exemption and the rea-
sons for the decision.

(6) The Secretary of Transportation shall require a label for
each exempted vehicle that can be removed only after recall and in-
stallation of the required inflatable restraint. The Secretary shall
require that written notice of the exemption be provided to the
dealer and the first purchaser of each exempted vehicle other than
for resale, with the notice being provided in a way, and containing
the information, the Secretary considers appropriate.

(f) APPLICATION.—(1) This section revises, but does not replace,
Standard 208 as in effect on December 18, 1991, including the
amendment of March 26, 1991 (56 Fed. Reg. 12472), to Standard
208, extending the requirements for automatic crash protection,
with incentives for more innovative automatic crash protection, to
trucks, buses, and multipurpose passenger vehicles. This section
may not be construed as—

(A) affecting another provision of law carried out by the
Secretary of Transportation applicable to passenger cars,
buses, multipurpose passenger vehicles, or trucks; or

(B) establishing a precedent related to developing or pre-
scribing a Government motor vehicle safety standard.
(2) This section and amendments to Standard 208 made under

this section may not be construed as indicating an intention by
Congress to affect any liability of a motor vehicle manufacturer
under applicable law related to vehicles with or without inflatable
restraints.

(g) REPORT.—(1) On October 1, 1992, and annually after that
date through October 1, 2000, the Secretary of Transportation shall
submit reports on the effectiveness of occupant restraint systems
expressed as a percentage reduction in fatalities or injuries of re-
strained occupants compared to unrestrained occupants for—

(A) a combination of inflated restraints and lap and shoul-
der belts;

(B) inflated restraints only; and
(C) lap and shoulder belts only.

(2) In consultation with the Secretaries of Labor and Defense,
the Secretary of Transportation also shall provide information and
analysis on lap and shoulder belt use, nationally and in each State
by—

(A) military personnel;
(B) Government, State, and local law enforcement officers;
(C) other Government and State employees; and
(D) the public.

(h) AIRBAGS FOR GOVERNMENT CARS.—In cooperation with the
Administrator of General Services and the heads of appropriate de-
partments, agencies, and instrumentalities of the Government, the
Secretary of Transportation shall establish a program, consistent
with applicable procurement laws of the Government and available
appropriations, requiring that all passenger cars acquired—

(1) after September 30, 1994, for use by the Government
be equipped, to the maximum extent practicable, with driver-
side inflatable restraints; and

(2) after September 30, 1996, for use by the Government
be equipped, to the maximum extent practicable, with inflat-
able restraints for both front outboard seating positions.
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SUBCHAPTER III—IMPORTING NONCOMPLYING MOTOR
VEHICLES AND EQUIPMENT

§ 30141. Importing motor vehicles capable of complying with
standards

(a) GENERAL.—Section 30112(a) of this title does not apply to
a motor vehicle if—

(1) on the initiative of the Secretary of Transportation or
on petition of a manufacturer or importer registered under
subsection (c) of this section, the Secretary decides—

(A) the vehicle is—
(i) substantially similar to a motor vehicle origi-

nally manufactured for import into and sale in the
United States;

(ii) certified under section 30115 of this title;
(iii) the same model year (as defined under regula-

tions of the Secretary of Transportation) as the model
of the motor vehicle it is being compared to; and

(iv) capable of being readily altered to comply with
applicable motor vehicle safety standards prescribed
under this chapter; or
(B) if there is no substantially similar United States

motor vehicle, the safety features of the vehicle comply
with or are capable of being altered to comply with those
standards based on destructive test information or other
evidence the Secretary of Transportation decides is ade-
quate;
(2) the vehicle is imported by a registered importer; and
(3) the registered importer pays the annual fee the Sec-

retary of Transportation establishes under subsection (e) of
this section to pay for the costs of carrying out the registration
program for importers under subsection (c) of this section and
any other fees the Secretary of Transportation establishes to
pay for the costs of—

(A) processing bonds provided to the Secretary of the
Treasury under subsection (d) of this section; and

(B) making the decisions under this subchapter.
(b) PROCEDURES ON DECIDING ON MOTOR VEHICLE CAPA-

BILITY.—(1) The Secretary of Transportation shall establish by reg-
ulation procedures for making a decision under subsection (a)(1) of
this section and the information a petitioner must provide to show
clearly that the motor vehicle is capable of being brought into com-
pliance with applicable motor vehicle safety standards prescribed
under this chapter. In establishing the procedures, the Secretary
shall provide for a minimum period of public notice and written
comment consistent with ensuring expeditious, but complete, con-
sideration and avoiding delay by any person. In making a decision
under those procedures, the Secretary shall consider test informa-
tion and other information available to the Secretary, including any
information provided by the manufacturer. If the Secretary makes
a negative decision, the Secretary may not make another decision
for the same model until at least 3 calendar months have elapsed
after the negative decision.

(2) The Secretary of Transportation shall publish each year in
the Federal Register a list of all decisions made under subsection
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(a)(1) of this section. Each published decision applies to the model
of the motor vehicle for which the decision was made. A positive
decision permits another importer registered under subsection (c) of
this section to import a vehicle of the same model under this sec-
tion if the importer complies with all the terms of the decision.

(c) REGISTRATION.—(1) The Secretary of Transportation shall
establish procedures for registering a person who complies with re-
quirements prescribed by the Secretary by regulation under this
subsection, including—

(A) recordkeeping requirements;
(B) inspection of records and facilities related to motor ve-

hicles the person has imported, altered, or both; and
(C) requirements that ensure that the importer (or a suc-

cessor in interest) will be able technically and financially to
carry out responsibilities under sections 30117(b), 30118–
30121, and 30166(f) of this title.
(2) The Secretary of Transportation shall deny registration to

a person whose registration is revoked under paragraph (4) of this
subsection.

(3) The Secretary of Transportation may deny registration to
a person that is or was owned or controlled by, or under common
ownership or control with, a person whose registration was revoked
under paragraph (4) of this subsection.

(4) The Secretary of Transportation shall establish procedures
for—

(A) revoking or suspending a registration issued under
paragraph (1) of this subsection for not complying with a re-
quirement of this subchapter or any of sections 30112, 30115,
30117–30122, 30125(c), 30127, or 30166 of this title or regula-
tions prescribed under this subchapter or any of those sections;

(B) automatically suspending a registration for not paying
a fee under subsection (a)(3) of this section in a timely manner
or for knowingly filing a false or misleading certification under
section 30146 of this title; and

(C) reinstating suspended registrations.
(d) BONDS.—(1) A person importing a motor vehicle under this

section shall provide a bond to the Secretary of the Treasury (act-
ing for the Secretary of Transportation) and comply with the terms
the Secretary of Transportation decides are appropriate to ensure
that the vehicle—

(A) will comply with applicable motor vehicle safety stand-
ards prescribed under this chapter within a reasonable time
(specified by the Secretary of Transportation) after the vehicle
is imported; or

(B) will be exported (at no cost to the United States Gov-
ernment) by the Secretary of the Treasury or abandoned to the
Government.
(2) The amount of the bond provided under this subsection

shall be at least equal to the dutiable value of the motor vehicle
(as determined by the Secretary of the Treasury) but not more than
150 percent of that value.

(e) FEE REVIEW, ADJUSTMENT, AND USE.—The Secretary of
Transportation shall review and make appropriate adjustments at
least every 2 years in the amounts of the fees required to be paid
under subsection (a)(3) of this section. The Secretary of Transpor-
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tation shall establish the fees for each fiscal year before the begin-
ning of that year. All fees collected remain available until expended
without fiscal year limit to the extent provided in advance by ap-
propriation laws. The amounts are only for use by the Secretary of
Transportation—

(1) in carrying out this section and sections 30146(a)–(c)(1),
(d), and (e) and 30147(b) of this title; and

(2) in advancing to the Secretary of the Treasury amounts
for costs incurred under this section and section 30146 of this
title to reimburse the Secretary of the Treasury for those costs.

§ 30142. Importing motor vehicles for personal use
(a) GENERAL.—Section 30112(a) of this title does not apply to

an imported motor vehicle if—
(1) the vehicle is imported for personal use, and not for re-

sale, by an individual (except an individual described in sec-
tions 30143 and 30144 of this title);

(2) the vehicle is imported after January 31, 1990; and
(3) the individual takes the actions required under sub-

section (b) of this section to receive an exemption.
(b) EXEMPTIONS.—(1) To receive an exemption under subsection

(a) of this section, an individual must—
(A) provide the Secretary of the Treasury (acting for the

Secretary of Transportation) with—
(i) an appropriate bond in an amount determined

under section 30141(d) of this title;
(ii) a copy of an agreement with an importer registered

under section 30141(c) of this title for bringing the motor
vehicle into compliance with applicable motor vehicle safe-
ty standards prescribed under this chapter; and

(iii) a certification that the vehicle meets the require-
ment of section 30141(a)(1)(A) or (B) of this title; and
(B) comply with appropriate terms the Secretary of Trans-

portation imposes to ensure that the vehicle—
(i) will be brought into compliance with those stand-

ards within a reasonable time (specified by the Secretary
of Transportation) after the vehicle is imported; or

(ii) will be exported (at no cost to the United States
Government) by the Secretary of the Treasury or aban-
doned to the Government.

(2) For good cause shown, the Secretary of Transportation may
allow an individual additional time, but not more than 30 days
after the day on which the motor vehicle is offered for import, to
comply with paragraph (1)(A)(ii) of this subsection.

§ 30143. Motor vehicles imported by individuals employed
outside the United States

(a) DEFINITION.—In this section, ‘‘assigned place of employ-
ment’’ means—

(1) the principal location at which an individual is perma-
nently or indefinitely assigned to work; and

(2) for a member of the uniformed services, the individual’s
permanent duty station.
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(b) GENERAL.—Section 30112(a) of this title does not apply to
a motor vehicle imported for personal use, and not for resale, by
an individual—

(1) whose assigned place of employment was outside the
United States as of October 31, 1988, and who has not had an
assigned place of employment in the United States from that
date through the date the vehicle is imported into the United
States;

(2) who previously had not imported a motor vehicle into
the United States under this section or section 108(g) of the
National Traffic and Motor Vehicle Safety Act of 1966 or, be-
fore October 31, 1988, under section 108(b)(3) of that Act;

(3) who acquired, or made a binding contract to acquire,
the vehicle before October 31, 1988;

(4) who imported the vehicle into the United States not
later than October 31, 1992; and

(5) who satisfies section 108(b)(3) of that Act as in effect
on October 30, 1988.
(c) CERTIFICATION.—Subsection (b) of this section is carried out

by certification in the form the Secretary of Transportation or the
Secretary of the Treasury may prescribe.

§ 30144. Importing motor vehicles on a temporary basis
(a) GENERAL.—Section 30112(a) of this title does not apply to

a motor vehicle imported on a temporary basis for personal use by
an individual who is a member of—

(1)(A) the personnel of the government of a foreign country
on assignment in the United States or a member of the Secre-
tariat of a public international organization designated under
the International Organizations Immunities Act (22 U.S.C. 288
et seq.); and

(B) the class of individuals for whom the Secretary of State
has authorized free importation of motor vehicles; or

(2) the armed forces of a foreign country on assignment in
the United States.
(b) VERIFICATION.—The Secretary of Transportation or the Sec-

retary of the Treasury may require verification, that the Secretary
of Transportation considers appropriate, that an individual is a
member described under subsection (a) of this section. The Sec-
retary of Transportation shall ensure that a motor vehicle imported
under this section will be exported (at no cost to the United States
Government) or abandoned to the Government when the individual
no longer—

(1) resides in the United States; and
(2) is a member described under subsection (a) of this sec-

tion.
(c) SALE IN THE UNITED STATES.—A motor vehicle imported

under this section may not be sold when in the United States.

§ 30145. Importing motor vehicles or equipment requiring
further manufacturing

Section 30112(a) of this title does not apply to a motor vehicle
or motor vehicle equipment if the vehicle or equipment—
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(1) requires further manufacturing to perform its intended
function as decided under regulations prescribed by the Sec-
retary of Transportation; and

(2) is accompanied at the time of importation by a written
statement issued by the manufacturer indicating the applicable
motor vehicle safety standard prescribed under this chapter
with which it does not comply.

§ 30146. Release of motor vehicles and bonds
(a) COMPLIANCE CERTIFICATION AND BOND.—(1) Except as pro-

vided in subsections (c) and (d) of this section, an importer reg-
istered under section 30141(c) of this title may license or register
an imported motor vehicle for use on public streets, roads, or high-
ways, or release custody of a motor vehicle imported by the reg-
istered importer or imported by an individual under section 30142
of this title and altered by the registered importer to meet applica-
ble motor vehicle safety standards prescribed under this chapter to
a person for license or registration for use on public streets, roads,
or highways, only after 30 days after the registered importer cer-
tifies to the Secretary of Transportation, in the way the Secretary
prescribes, that the motor vehicle complies with each standard pre-
scribed in the year the vehicle was manufactured and that applies
in that year to that vehicle. A vehicle may not be released if the
Secretary gives written notice before the end of the 30-day period
that the Secretary will inspect the vehicle under subsection (c) of
this section.

(2) The Secretaries of Transportation and the Treasury shall
prescribe regulations—

(A) ensuring the release of a motor vehicle and bond re-
quired under section 30141(d) of this title at the end of the 30-
day period, unless the Secretary of Transportation issues a no-
tice of an inspection under subsection (c) of this section; and

(B) providing that the Secretary of Transportation shall re-
lease the vehicle and bond promptly after an inspection under
subsection (c) of this section showing compliance with the
standards applicable to the vehicle.
(3) Each registered importer shall include on each motor vehi-

cle released under this subsection a label prescribed by the Sec-
retary of Transportation identifying the importer and stating that
the vehicle has been altered by the importer to comply with the
standards applicable to the vehicle.

(b) RELIANCE ON MANUFACTURER’S CERTIFICATION.—In making
a certification under subsection (a)(1) of this section, the registered
importer may rely on the manufacturer’s certification for the model
to which the motor vehicle involved is substantially similar if the
importer certifies that any alteration made by the importer did not
affect the compliance of the safety features of the vehicle and the
importer keeps records verifying the certification for the period the
Secretary of Transportation prescribes.

(c) EVIDENCE OF COMPLIANCE.—(1) The Secretary of Transpor-
tation may require that the certification under subsection (a)(1) of
this section be accompanied by evidence of compliance the Sec-
retary considers appropriate or may inspect the certified motor ve-
hicle, or both. If the Secretary gives notice of an inspection, an im-
porter may release the vehicle only after—
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(A) an inspection showing the motor vehicle complies with
applicable motor vehicle safety standards prescribed under this
chapter for which the inspection was made; and

(B) release of the vehicle by the Secretary.
(2) The Secretary of Transportation shall inspect periodically a

representative number of motor vehicles for which certifications
have been filed under subsection (a)(1) of this section. In carrying
out a motor vehicle testing program under this chapter, the Sec-
retary shall include a representative number of motor vehicles for
which certifications have been filed under subsection (a)(1).

(d) CHALLENGING THE CERTIFICATION.—A motor vehicle or
bond may not be released under subsection (a) of this section if the
Secretary of Transportation, not later than 30 days after receiving
a certification under subsection (a)(1) of this section, gives written
notice that the Secretary believes or has reason to believe that the
certification is false or contains a mispresentation. The vehicle and
bond may be released only after the Secretary is satisfied with the
certification and any modification of the certification.

(e) BOND RELEASE.—A release of a bond required under section
30141(d) of this title is deemed an acceptance of a certification or
completion of an inspection under this section but is not a decision
by the Secretary of Transportation under section 30118(a) or (b) of
this title of compliance with applicable motor vehicle safety stand-
ards prescribed under this chapter.

§ 30147. Responsibility for defects and noncompliance
(a) DEEMING DEFECT OR NONCOMPLIANCE TO CERTAIN VEHI-

CLES AND IMPORTER AS MANUFACTURER.—(1) In carrying out sec-
tions 30117(b), 30118–30121, and 30166(f) of this title—

(A) for a defect or noncompliance with an applicable motor
vehicle safety standard prescribed under this chapter for a
motor vehicle originally manufactured for import into the
United States, an imported motor vehicle having a valid certifi-
cation under section 30146(a)(1) of this title and decided to be
substantially similar to that motor vehicle shall be deemed as
having the same defect or as not complying with the same
standard unless the manufacturer or importer registered under
section 30141(c) of this title demonstrates otherwise to the Sec-
retary of Transportation; and

(B) the registered importer shall be deemed to be the man-
ufacturer of any motor vehicle that the importer imports or
brings into compliance with the standards for an individual
under section 30142 of this title.
(2) The Secretary shall publish in the Federal Register notice

of any defect or noncompliance under paragraph (1)(A) of this sub-
section.

(b) FINANCIAL RESPONSIBILITY REQUIREMENT.—The Secretary
shall require by regulation each registered importer (including any
successor in interest) to provide and maintain evidence, satisfac-
tory to the Secretary, of sufficient financial responsibility to meet
its obligations under sections 30117(b), 30118–30121, and 30166(f)
of this title.
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SUBCHAPTER IV—ENFORCEMENT AND ADMINISTRATIVE

§ 30161. Judicial review of standards
(a) FILING AND VENUE.—A person adversely affected by an

order prescribing a motor vehicle safety standard under this chap-
ter may apply for review of the order by filing a petition for review
in the court of appeals of the United States for the circuit in which
the person resides or has its principal place of business. The peti-
tion must be filed not later than 59 days after the order is issued.

(b) NOTIFYING SECRETARY.—The clerk of the court shall send
immediately a copy of the petition to the Secretary of Transpor-
tation. The Secretary shall file with the court a record of the pro-
ceeding in which the order was prescribed.

(c) ADDITIONAL PROCEEDINGS.—(1) On request of the petitioner,
the court may order the Secretary to receive additional evidence
and evidence in rebuttal if the court is satisfied that the additional
evidence is material and there were reasonable grounds for not pre-
senting the evidence in the proceeding before the Secretary.

(2) The Secretary may modify findings of fact or make new
findings because of the additional evidence presented. The Sec-
retary shall file a modified or new finding, a recommendation to
modify or set aside the order, and the additional evidence with the
court.

(d) CERTIFIED COPIES OF RECORDS OF PROCEEDINGS.—The Sec-
retary shall give any interested person a certified copy of the tran-
script of the record in a proceeding under this section on request
and payment of costs. A certified copy of the record of the pro-
ceeding is admissible in a proceeding arising out of a matter under
this chapter, regardless of whether the proceeding under this sec-
tion has begun or becomes final.

(e) FINALITY OF JUDGMENT AND SUPREME COURT REVIEW.—A
judgment of a court under this section is final and may be reviewed
only by the Supreme Court under section 1254 of title 28.

§ 30162. Petitions by interested persons for standards and
enforcement

(a) FILING.—Any interested person may file a petition with the
Secretary of Transportation requesting the Secretary to begin a
proceeding—

(1) to prescribe a motor vehicle safety standard under this
chapter; or

(2) to decide whether to issue an order under section
30118(b) of this title.
(b) STATEMENT OF FACTS.—The petition must state facts that

the person claims establish that a motor vehicle safety standard or
order referred to in subsection (a) of this section is necessary and
briefly describe the order the Secretary should issue.

(c) PROCEEDINGS.—The Secretary may hold a public hearing or
conduct an investigation or proceeding to decide whether to grant
the petition.

(d) ACTIONS OF SECRETARY.—The Secretary shall grant or deny
a petition not later than 120 days after the petition is filed. If a
petition is granted, the Secretary shall begin the proceeding
promptly. If a petition is denied, the Secretary shall publish the
reasons for the denial in the Federal Register.
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§ 30163. Actions by the Attorney General
(a) CIVIL ACTIONS TO ENFORCE.—The Attorney General may

bring a civil action in a United States district court to enjoin—
(1) a violation of this chapter or a regulation prescribed or

order issued under this chapter; and
(2) the sale, offer for sale, or introduction or delivery for

introduction, in interstate commerce, or the importation into
the United States, of a motor vehicle or motor vehicle equip-
ment for which it is decided, before the first purchase in good
faith other than for resale, that the vehicle or equipment—

(A) contains a defect related to motor vehicle safety
about which notice was given under section 30118(c) of
this title or an order was issued under section 30118(b) of
this title; or

(B) does not comply with an applicable motor vehicle
safety standard prescribed under this chapter.

(b) PRIOR NOTICE.—When practicable, the Secretary of Trans-
portation shall notify a person against whom a civil action under
subsection (a) of this section is planned, give the person an oppor-
tunity to present that person’s views, and, except for a knowing
and willful violation of this chapter, give the person a reasonable
opportunity to remedy the defect or comply with the applicable
motor vehicle safety standard prescribed under this chapter. Fail-
ure to give notice and an opportunity to remedy the defect or com-
ply with the applicable motor vehicle safety standard prescribed
under this chapter does not prevent a court from granting appro-
priate relief.

(c) VENUE.—Except as provided in section 30121(d) of this title,
a civil action under this section or section 30165(a) of this title may
be brought in the judicial district in which the violation occurred
or the defendant is found, resides, or does business. Process in the
action may be served in any other judicial district in which the de-
fendant resides or is found.

(d) JURY TRIAL DEMAND.—In a trial for criminal contempt for
violating an injunction or restraining order issued under subsection
(a) of this section, the violation of which is also a violation of this
chapter, the defendant may demand a jury trial. The defendant
shall be tried as provided in rule 42(b) of the Federal Rules of
Criminal Procedure (18 App. U.S.C.).

(e) SUBPENAS FOR WITNESSES.—In a civil action brought under
this section, a subpena for a witness may be served in any judicial
district.

§ 30164. Service of process
(a) DESIGNATING AGENTS.—A manufacturer offering a motor

vehicle or motor vehicle equipment for import shall designate an
agent on whom service of notices and process in administrative and
judicial proceedings may be made. The designation shall be in writ-
ing and filed with the Secretary of Transportation. The designation
may be changed in the same way as originally made.

(b) SERVICE.—An agent may be served at the agent’s office or
usual place of residence. Service on the agent is deemed to be serv-
ice on the manufacturer. If a manufacturer does not designate an
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agent, service may be made by posting the notice or process in the
office of the Secretary.

§ 30165. Civil penalty
(a) CIVIL PENALTIES.—

(1) IN GENERAL.—A person that violates any of section
30112, 30115, 30117 through 30122, 30123(d), 30125(c), 30127,
or 30141 through 30147, or a regulation prescribed thereunder,
is liable to the United States Government for a civil penalty of
not more than $5,000 for each violation. A separate violation
occurs for each motor vehicle or item of motor vehicle equip-
ment and for each failure or refusal to allow or perform an act
required by any of those sections. The maximum penalty under
this subsection for a related series of violations is $15,000,000.

(2) SECTION 30166.—A person who violates section 30166 or
a regulation prescribed under that section is liable to the
United States Government for a civil penalty for failing or re-
fusing to allow or perform an act required under that section
or regulation. The maximum penalty under this paragraph is
$5,000 per violation per day. The maximum penalty under this
paragraph for a related series of daily violations is
$15,000,000.
(b) COMPROMISE AND SETOFF.—(1) The Secretary of Transpor-

tation may compromise the amount of a civil penalty imposed
under this section.

(2) The Government may deduct the amount of a civil penalty
imposed or compromised under this section from amounts it owes
the person liable for the penalty.

(c) CONSIDERATIONS.—In determining the amount of a civil
penalty or compromise, the appropriateness of the penalty or com-
promise to the size of the business of the person charged and the
gravity of the violation shall be considered.

(d) SUBPENAS FOR WITNESSES.—In a civil action brought under
this section, a subpena for a witness may be served in any judicial
district.

§ 30166. Inspections, investigations, and records
(a) DEFINITION.—In this section, ‘‘motor vehicle accident’’

means an occurrence associated with the maintenance or operation
of a motor vehicle or motor vehicle equipment resulting in personal
injury, death, or property damage.

(b) AUTHORITY TO INSPECT AND INVESTIGATE.—(1) The Sec-
retary of Transportation may conduct an inspection or
investigation—

(A) that may be necessary to enforce this chapter or a reg-
ulation prescribed or order issued under this chapter; or

(B) related to a motor vehicle accident and designed to
carry out this chapter.
(2) The Secretary of Transportation shall cooperate with State

and local officials to the greatest extent possible in an inspection
or investigation under paragraph (1)(B) of this subsection.

(c) MATTERS THAT CAN BE INSPECTED AND IMPOUNDMENT.—In
carrying out this chapter, an officer or employee designated by the
Secretary of Transportation—
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(1) at reasonable times, may inspect and copy any record
related to this chapter;

(2) on request, may inspect records of a manufacturer, dis-
tributor, or dealer to decide whether the manufacturer, dis-
tributor, or dealer has complied or is complying with this chap-
ter or a regulation prescribed or order issued under this chap-
ter; and

(3) at reasonable times, in a reasonable way, and on dis-
play of proper credentials and written notice to an owner, oper-
ator, or agent in charge, may—

(A) enter and inspect with reasonable promptness
premises in which a motor vehicle or motor vehicle equip-
ment is manufactured, held for introduction in interstate
commerce, or held for sale after introduction in interstate
commerce;

(B) enter and inspect with reasonable promptness
premises at which a vehicle or equipment involved in a
motor vehicle accident is located;

(C) inspect with reasonable promptness that vehicle or
equipment; and

(D) impound for not more than 72 hours a vehicle or
equipment involved in a motor vehicle accident.

(d) REASONABLE COMPENSATION.—When a motor vehicle (ex-
cept a vehicle subject to subchapter I of chapter 135 of this title)
or motor vehicle equipment is inspected or temporarily impounded
under subsection (c)(3) of this section, the Secretary of Transpor-
tation shall pay reasonable compensation to the owner of the vehi-
cle if the inspection or impoundment results in denial of use, or re-
duction in value, of the vehicle.

(e) RECORDS AND MAKING REPORTS.—The Secretary of Trans-
portation reasonably may require a manufacturer of a motor vehi-
cle or motor vehicle equipment to keep records, and a manufac-
turer, distributor, or dealer to make reports, to enable the Sec-
retary to decide whether the manufacturer, distributor, or dealer
has complied or is complying with this chapter or a regulation pre-
scribed or order issued under this chapter. This subsection does not
impose a recordkeeping requirement on a distributor or dealer in
addition to those imposed under subsection (f) of this section and
section 30117(b) of this title or a regulation prescribed or order
issued under subsection (f) or section 30117(b).

(f) PROVIDING COPIES OF COMMUNICATIONS ABOUT DEFECTS
AND NONCOMPLIANCE.—A manufacturer shall give the Secretary of
Transportation a true or representative copy of each communica-
tion to the manufacturer’s dealers or to owners or purchasers of a
motor vehicle or replacement equipment produced by the manufac-
turer about a defect or noncompliance with a motor vehicle safety
standard prescribed under this chapter in a vehicle or equipment
that is sold or serviced.

(g) ADMINISTRATIVE AUTHORITY ON REPORTS, ANSWERS, AND
HEARINGS.—(1) In carrying out this chapter, the Secretary of
Transportation may—

(A) require, by general or special order, any person to file
reports or answers to specific questions, including reports or
answers under oath; and
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(B) conduct hearings, administer oaths, take testimony,
and require (by subpena or otherwise) the appearance and tes-
timony of witnesses and the production of records the Sec-
retary considers advisable.
(2) A witness summoned under this subsection is entitled to

the same fee and mileage the witness would have been paid in a
court of the United States.

(h) CIVIL ACTIONS TO ENFORCE AND VENUE.—A civil action to
enforce a subpena or order under subsection (g) of this section may
be brought in the United States district court for any judicial dis-
trict in which the proceeding is conducted. The court may punish
a failure to obey an order of the court to comply with a subpena
or order as a contempt of court.

(i) GOVERNMENTAL COOPERATION.—The Secretary of Transpor-
tation may request a department, agency, or instrumentality of the
United States Government to provide records the Secretary con-
siders necessary to carry out this chapter. The head of the depart-
ment, agency, or instrumentality shall provide the record on re-
quest, may detail personnel on a reimbursable basis, and otherwise
shall cooperate with the Secretary. This subsection does not affect
a law limiting the authority of a department, agency, or instrumen-
tality to provide information to another department, agency, or in-
strumentality.

(j) COOPERATION OF SECRETARY.—The Secretary of Transpor-
tation may advise, assist, and cooperate with departments, agen-
cies, and instrumentalities of the Government, States, and other
public and private agencies in developing a method for inspecting
and testing to determine compliance with a motor vehicle safety
standard.

(k) PROVIDING INFORMATION.—The Secretary of Transportation
shall provide the Attorney General and, when appropriate, the Sec-
retary of the Treasury, information obtained that indicates a viola-
tion of this chapter or a regulation prescribed or order issued under
this chapter.

(l) REPORTING OF DEFECTS IN MOTOR VEHICLES AND PRODUCTS
IN FOREIGN COUNTRIES.—

(1) REPORTING OF DEFECTS, MANUFACTURER DETERMINA-
TION.—Not later than 5 working days after determining to con-
duct a safety recall or other safety campaign in a foreign coun-
try on a motor vehicle or motor vehicle equipment that is iden-
tical or substantially similar to a motor vehicle or motor vehi-
cle equipment offered for sale in the United States, the manu-
facturer shall report the determination to the Secretary.

(2) REPORTING OF DEFECTS, FOREIGN GOVERNMENT DETER-
MINATION.—Not later than 5 working days after receiving noti-
fication that the government of a foreign country has deter-
mined that a safety recall or other safety campaign must be
conducted in the foreign country on a motor vehicle or motor
vehicle equipment that is identical or substantially similar to
a motor vehicle or motor vehicle equipment offered for sale in
the United States, the manufacturer of the motor vehicle or
motor vehicle equipment shall report the determination to the
Secretary.
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(3) REPORTING REQUIREMENTS.—The Secretary shall pre-
scribe the contents of the notification required by this sub-
section.
(m) EARLY WARNING REPORTING REQUIREMENTS.—

(1) RULEMAKING REQUIRED.—Not later than 120 days after
the date of the enactment of the Transportation Recall En-
hancement, Accountability, and Documentation (TREAD) Act,
the Secretary shall initiate a rulemaking proceeding to estab-
lish early warning reporting requirements for manufacturers of
motor vehicles and motor vehicle equipment to enhance the
Secretary’s ability to carry out the provisions of this chapter.

(2) DEADLINE.—The Secretary shall issue a final rule
under paragraph (1) not later than June 30, 2002.

(3) REPORTING ELEMENTS.—
(A) WARRANTY AND CLAIMS DATA.—As part of the final

rule promulgated under paragraph (1), the Secretary shall
require manufacturers of motor vehicles and motor vehicle
equipment to report, periodically or upon request by the
Secretary, information which is received by the manufac-
turer derived from foreign and domestic sources to the ex-
tent that such information may assist in the identification
of defects related to motor vehicle safety in motor vehicles
and motor vehicle equipment in the United States and
which concerns—

(i) data on claims submitted to the manufacturer
for serious injuries (including death) and aggregate
statistical data on property damage from alleged de-
fects in a motor vehicle or in motor vehicle equipment;
or

(ii) customer satisfaction campaigns, consumer
advisories, recalls, or other activity involving the re-
pair or replacement of motor vehicles or items of
motor vehicle equipment.
(B) OTHER DATA.—As part of the final rule promul-

gated under paragraph (1), the Secretary may, to the ex-
tent that such information may assist in the identification
of defects related to motor vehicle safety in motor vehicles
and motor vehicle equipment in the United States, require
manufacturers of motor vehicles or motor vehicle equip-
ment to report, periodically or upon request of the Sec-
retary, such information as the Secretary may request.

(C) REPORTING OF POSSIBLE DEFECTS.—The manufac-
turer of a motor vehicle or motor vehicle equipment shall
report to the Secretary, in such manner as the Secretary
establishes by regulation, all incidents of which the manu-
facturer receives actual notice which involve fatalities or
serious injuries which are alleged or proven to have been
caused by a possible defect in such manufacturer’s motor
vehicle or motor vehicle equipment in the United States,
or in a foreign country when the possible defect is in a
motor vehicle or motor vehicle equipment that is identical
or substantially similar to a motor vehicle or motor vehicle
equipment offered for sale in the United States.
(4) HANDLING AND UTILIZATION OF REPORTING ELEMENTS.—
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(A) SECRETARY’S SPECIFICATIONS.—In requiring the re-
porting of any information requested by the Secretary
under this subsection, the Secretary shall specify in the
final rule promulgated under paragraph (1)—

(i) how such information will be reviewed and uti-
lized to assist in the identification of defects related to
motor vehicle safety;

(ii) the systems and processes the Secretary will
employ or establish to review and utilize such infor-
mation; and

(iii) the manner and form of reporting such infor-
mation, including in electronic form.
(B) INFORMATION IN POSSESSION OF MANUFACTURER.—

The regulations promulgated by the Secretary under para-
graph (1) may not require a manufacturer of a motor vehi-
cle or motor vehicle equipment to maintain or submit
records respecting information not in the possession of the
manufacturer.

(C) DISCLOSURE.—None of the information collected
pursuant to the final rule promulgated under paragraph
(1) shall be disclosed pursuant to section 30167(b) unless
the Secretary determines the disclosure of such informa-
tion will assist in carrying out sections 30117(b) and 30118
through 30121.

(D) BURDENSOME REQUIREMENTS.—In promulgating
the final rule under paragraph (1), the Secretary shall not
impose requirements unduly burdensome to a manufac-
turer of a motor vehicle or motor vehicle equipment, taking
into account the manufacturer’s cost of complying with
such requirements and the Secretary’s ability to use the
information sought in a meaningful manner to assist in
the identification of defects related to motor vehicle safety.
(5) PERIODIC REVIEW.—As part of the final rule promul-

gated pursuant to paragraph (1), the Secretary shall specify
procedures for the periodic review and update of such rule.
(n) SALE OR LEASE OF DEFECTIVE OR NONCOMPLIANT TIRE.—

(1) IN GENERAL.—The Secretary shall, within 90 days of
the date of the enactment of the Transportation Recall En-
hancement, Accountability, and Documentation (TREAD) Act,
issue a final rule requiring any person who knowingly and
willfully sells or leases for use on a motor vehicle a defective
tire or a tire which is not compliant with an applicable tire
safety standard with actual knowledge that the manufacturer
of such tire has notified its dealers of such defect or noncompli-
ance as required under section 30118(c) or as required by an
order under section 30118(b) to report such sale or lease to the
Secretary.

(2) DEFECT OR NONCOMPLIANCE REMEDIED OR ORDER NOT
IN EFFECT.—Regulations under paragraph (1) shall not require
the reporting described in paragraph (1) where before delivery
under a sale or lease of a tire—

(A) the defect or noncompliance of the tire is remedied
as required by section 30120; or

(B) notification of the defect or noncompliance is re-
quired under section 30118(b) but enforcement of the order
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is restrained or the order is set aside in a civil action to
which section 30121(d) applies.

§ 30167. Disclosure of information by the Secretary of Trans-
portation

(a) CONFIDENTIALITY OF INFORMATION.—Information obtained
under this chapter related to a confidential matter referred to in
section 1905 of title 18 may be disclosed only in the following ways:

(1) to other officers and employees carrying out this
chapter.

(2) when relevant to a proceeding under this chapter.
(3) to the public if the confidentiality of the information is

preserved.
(4) to the public when the Secretary of Transportation de-

cides that disclosure is necessary to carry out section 30101 of
this title.
(b) DEFECT AND NONCOMPLIANCE INFORMATION.—Subject to

subsection (a) of this section, the Secretary shall disclose informa-
tion obtained under this chapter related to a defect or noncompli-
ance that the Secretary decides will assist in carrying out sections
30117(b) and 30118–30121 of this title or that is required to be dis-
closed under section 30118(a) of this title. A requirement to disclose
information under this subsection is in addition to the require-
ments of section 552 of title 5.

(c) INFORMATION ABOUT MANUFACTURER’S INCREASED COSTS.—
A manufacturer opposing an action of the Secretary under this
chapter because of increased cost shall submit to the Secretary in-
formation about the increased cost, including the manufacturer’s
cost and the cost to retail purchasers, that allows the public and
the Secretary to evaluate the manufacturer’s statement. The Sec-
retary shall evaluate the information promptly and, subject to sub-
section (a) of this section, shall make the information and evalua-
tion available to the public. The Secretary shall publish a notice in
the Federal Register that the information is available.

(d) WITHHOLDING INFORMATION FROM CONGRESS.—This section
does not authorize information to be withheld from a committee of
Congress authorized to have the information.

§ 30168. Research, testing, development, and training
(a) GENERAL AUTHORITY.—(1) The Secretary of Transportation

shall conduct research, testing, development, and training nec-
essary to carry out this chapter. The research, development, test-
ing, and training shall include—

(A) collecting information to determine the relationship be-
tween motor vehicle or motor vehicle equipment performance
characteristics and—

(i) accidents involving motor vehicles; and
(ii) the occurrence of death or personal injury resulting

from those accidents;
(B) obtaining experimental and other motor vehicles and

motor vehicle equipment for research or testing; and
(C) selling or otherwise disposing of test motor vehicles

and motor vehicle equipment and crediting the proceeds to cur-
rent appropriations available to carry out this chapter.
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(2) The Secretary may carry out this subsection through grants
to States, interstate authorities, and nonprofit institutions.

(b) USE OF PUBLIC AGENCIES.—In carrying out this chapter,
the Secretary shall use the services, research, and testing facilities
of public agencies to the maximum extent practicable to avoid du-
plication.

(c) FACILITIES.—The Secretary may plan, design, and build a
new facility or modify an existing facility to conduct research, de-
velopment, and testing in traffic safety, highway safety, and motor
vehicle safety. An expenditure of more than $100,000 for planning,
design, or construction may be made only if the planning, design,
or construction is approved by substantially similar resolutions by
the Committees on Commerce and Transportation and Infrastruc-
ture of the House of Representatives and the Committees on Com-
merce, Science, and Transportation and Environment and Public
Works of the Senate. To obtain that approval, the Secretary shall
submit to Congress a prospectus on the proposed facility. The pro-
spectus shall include—

(1) a brief description of the facility being planned, de-
signed, or built;

(2) the location of the facility;
(3) an estimate of the maximum cost of the facility;
(4) a statement identifying private and public agencies

that will use the facility and the contribution each agency will
make to the cost of the facility; and

(5) a justification of the need for the facility.
(d) INCREASING COSTS OF APPROVED FACILITIES.—The esti-

mated maximum cost of a facility approved under subsection (c) of
this section may be increased by an amount equal to the percent-
age increase in construction costs from the date the prospectus is
submitted to Congress. However, the increase in the cost of the fa-
cility may not be more than 10 percent of the estimated maximum
cost included in the prospectus. The Secretary shall decide what in-
crease in construction costs has occurred.

(e) AVAILABILITY OF INFORMATION, PATENTS, AND DEVELOP-
MENTS.—When the United States Government makes more than a
minimal contribution to a research or development activity under
this chapter, the Secretary shall include in the arrangement for the
activity a provision to ensure that all information, patents, and de-
velopments related to the activity are available to the public. How-
ever, the owner of a background patent may not be deprived of a
right under the patent.

§ 30169. Annual reports
(a) GENERAL REPORT.—The Secretary of Transportation shall

submit to the President to submit to Congress on July 1 of each
year a report on the administration of this chapter for the prior cal-
endar year. The report shall include—

(1) a thorough statistical compilation of accidents and inju-
ries;

(2) motor vehicle safety standards in effect or prescribed
under this chapter;

(3) the degree of observance of the standards;
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1 Designation so in law. Probably should be ‘‘(i)’’.
2 Designation so in law. Probably should be ‘‘(ii)’’.

(4) a summary of current research grants and contracts
and a description of the problems to be considered under those
grants and contracts;

(5) an analysis and evaluation of research activities com-
pleted and technological progress achieved;

(6) enforcement actions;
(7) the extent to which technical information was given the

scientific community and consumer-oriented information was
made available to the public; and

(8) recommendations for legislation needed to promote co-
operation among the States in improving traffic safety and
strengthening the national traffic safety program.
(b) REPORT ON IMPORTING MOTOR VEHICLES.—Not later than

18 months after regulations are first prescribed under section
2(e)(1)(B) of the Imported Vehicle Safety Compliance Act of 1988,
the Secretary shall submit to Congress a report of the actions
taken to carry out subchapter III of this chapter and the effective-
ness of those actions, including any testing by the Secretary under
section 30146(c)(2) of this title. After the first report, the Secretary
shall submit a report to Congress under this subsection not later
than July 31 of each year.

§ 30170. Criminal Penalties
(a) CRIMINAL LIABILITY FOR FALSIFYING OR WITHHOLDING IN-

FORMATION.—
(1) GENERAL RULE.—A person who violates section 1001 of

title 18 with respect to the reporting requirements of section
30166, with the specific intention of misleading the Secretary
with respect to motor vehicle or motor vehicle equipment safe-
ty related defects that have caused death or serious bodily in-
jury to an individual (as defined in section 1365(g)(3) of title
18), shall be subject to criminal penalties of a fine under title
18, or imprisoned for not more than 15 years, or both.

(2) SAFE HARBOR TO ENCOURAGE REPORTING AND FOR WHIS-
TLE BLOWERS.—

(A) CORRECTION.—A person described in paragraph (1)
shall not be subject to criminal penalties under this sub-
section if: (1) 1 at the time of the violation, such person
does not know that the violation would result in an acci-
dent causing death or serious bodily injury; and (2) 2 the
person corrects any improper reports or failure to report
within a reasonable time.

(B) REASONABLE TIME AND SUFFICIENCY OF CORREC-
TION.—The Secretary shall establish by regulation what
constitutes a reasonable time for the purposes of subpara-
graph (A) and what manner of correction is sufficient for
purposes of subparagraph (A). The Secretary shall issue a
final rule under this subparagraph within 90 days of the
date of the enactment of this section.

(C) EFFECTIVE DATE.—Subsection (a) shall not take ef-
fect before the final rule under subparagraph (B) takes ef-
fect.
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(b) COORDINATION WITH DEPARTMENT OF JUSTICE.—The Attor-
ney General may bring an action, or initiate grand jury pro-
ceedings, for a violation of subsection (a) only at the request of the
Secretary of Transportation.
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CHAPTER 305—NATIONAL MOTOR VEHICLE TITLE
INFORMATION SYSTEM

Sec.
30501. Definitions.
30502. National Motor Vehicle Title Information System.
30503. State participation.
30504. Reporting requirements.
30505. Penalties and enforcement.

§ 30501. Definitions
In this chapter—

(1) ‘‘automobile’’ has the same meaning given that term in
section 32901(a) of this title.

(2) ‘‘certificate of title’’ means a document issued by a
State showing ownership of an automobile.

(3) ‘‘insurance carrier’’ means an individual or entity en-
gaged in the business of underwriting automobile insurance.

(4) ‘‘junk automobile’’ means an automobile that—
(A) is incapable of operating on public streets, roads,

and highways; and
(B) has no value except as a source of parts or scrap.

(5) ‘‘junk yard’’ means an individual or entity engaged in
the business of acquiring or owning junk automobiles for—

(A) resale in their entirety or as spare parts; or
(B) rebuilding, restoration, or crushing.

(6) ‘‘operator’’ means the individual or entity authorized or
designated as the operator of the National Motor Vehicle Title
Information System under section 30502(b) of this title, or the
Attorney General, if there is no authorized or designated indi-
vidual or entity.

(7) ‘‘salvage automobile’’ means an automobile that is dam-
aged by collision, fire, flood, accident, trespass, or other event,
to the extent that its fair salvage value plus the cost of repair-
ing the automobile for legal operation on public streets, roads,
and highways would be more than the fair market value of the
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automobile immediately before the event that caused the dam-
age.

(8) ‘‘salvage yard’’ means an individual or entity engaged
in the business of acquiring or owning salvage automobiles
for—

(A) resale in their entirety or as spare parts; or
(B) rebuilding, restoration, or crushing.

(9) ‘‘State’’ means a State of the United States or the Dis-
trict of Columbia.

§ 30502. National Motor Vehicle Title Information System
(a) ESTABLISHMENT OR DESIGNATION.—(1) In cooperation with

the States and not later than December 31, 1997, the Attorney
General shall establish a National Motor Vehicle Title Information
System that will provide individuals and entities referred to in sub-
section (e) of this section with instant and reliable access to infor-
mation maintained by the States related to automobile titling de-
scribed in subsection (d) of this section. However, if the Attorney
General decides that the existing information system meets the re-
quirements of subsections (d) and (e) of this section and will permit
the Attorney General to carry out this chapter as early as possible,
the Attorney General, in consultation with the Secretary of Trans-
portation, may designate an existing information system as the Na-
tional Motor Vehicle Title Information System.

(2) In cooperation with the Secretary of Transportation and the
States, the Attorney General shall ascertain the extent to which
title and related information to be included in the system estab-
lished under paragraph (1) of this subsection will be adequate,
timely, reliable, uniform, and capable of assisting in efforts to pre-
vent the introduction or reintroduction of stolen vehicles and parts
into interstate commerce.

(b) OPERATION.—The Attorney General may authorize the op-
eration of the System established or designated under subsection
(a)(1) of this section by agreement with one or more States, or by
designating, after consulting with the States, a third party that
represents the interests of the States.

(c) USER FEES.—Operation of the System established or des-
ignated under subsection (a)(1) of this section shall be paid for by
user fees and should be self-sufficient and not be dependent on
amounts from the United States Government. The amount of fees
the operator collects and keeps under this subsection subject to an-
nual appropriation laws, excluding fees the operator collects and
pays to an entity providing information to the operator, may be not
more than the costs of operating the System.

(d) INFORMATION REQUIREMENTS.—The System established or
designated under subsection (a)(1) of this section shall permit a
user of the System at least to establish instantly and reliably—

(1) the validity and status of a document purporting to be
a certificate of title;

(2) whether an automobile bearing a known vehicle identi-
fication number is titled in a particular State;

(3) whether an automobile known to be titled in a par-
ticular State is or has been a junk automobile or a salvage
automobile;
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(4) for an automobile known to be titled in a particular
State, the odometer mileage disclosure required under section
32705 of this title for that automobile on the date the certifi-
cate of title for that automobile was issued and any later mile-
age information, if noted by the State; and

(5) whether an automobile bearing a known vehicle identi-
fication number has been reported as a junk automobile or a
salvage automobile under section 30504 of this title.
(e) AVAILABILITY OF INFORMATION.—(1) The operator shall

make available—
(A) to a participating State on request of that State, infor-

mation in the System about any automobile;
(B) to a Government, State, or local law enforcement offi-

cial on request of that official, information in the System about
a particular automobile, junk yard, or salvage yard;

(C) to a prospective purchaser of an automobile on request
of that purchaser, including an auction company or entity en-
gaged in the business of purchasing used automobiles, informa-
tion in the System about that automobile; and

(D) to a prospective or current insurer of an automobile on
request of that insurer, information in the System about that
automobile.
(2) The operator may release only the information reasonably

necessary to satisfy the requirements of paragraph (1) of this sub-
section. The operator may not collect an individual’s social security
account number or permit users of the System to obtain an individ-
ual’s address or social security account number.

(f) IMMUNITY.—Any person performing any activity under this
section or sections 30503 or 30504 in good faith and with the rea-
sonable belief that such activity was in accordance with this section
or section 30503 or 30504, as the case may be, shall be immune
from any civil action respecting such activity which is seeking
money damages or equitable relief in any court of the United
States or a State.

§ 30503. State participation
(a) STATE INFORMATION.—Each State shall make titling infor-

mation maintained by that State available for use in operating the
National Motor Vehicle Title Information System established or
designated under section 30502 of this title.

(b) VERIFICATION CHECKS.—Each State shall establish a prac-
tice of performing an instant title verification check before issuing
a certificate of title to an individual or entity claiming to have pur-
chased an automobile from an individual or entity in another State.
The check shall consist of—

(1) communicating to the operator—
(A) the vehicle identification number of the automobile

for which the certificate of title is sought;
(B) the name of the State that issued the most recent

certificate of title for the automobile; and
(C) the name of the individual or entity to whom the

certificate of title was issued; and
(2) giving the operator an opportunity to communicate to

the participating State the results of a search of the informa-
tion.
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(c) GRANTS TO STATES.—(1) In cooperation with the States and
not later than January 1, 1994, the Attorney General shall—

(A) conduct a review of systems used by the States to com-
pile and maintain information about the titling of automobiles;
and

(B) determine for each State the cost of making titling in-
formation maintained by that State available to the operator
to meet the requirements of section 30502(d) of this title.
(2) The Attorney General may make reasonable and necessary

grants to participating States to be used in making titling informa-
tion maintained by those States available to the operator.

(d) REPORT TO CONGRESS.—Not later than October 1, 1998, the
Attorney General shall report to Congress on which States have
met the requirements of this section. If a State has not met the re-
quirements, the Attorney General shall describe the impediments
that have resulted in the State’s failure to meet the requirements.

§ 30504. Reporting requirements
(a) JUNK YARD AND SALVAGE YARD OPERATORS.—(1) Beginning

at a time established by the Attorney General that is not sooner
than the 3d month before the establishment or designation of the
National Motor Vehicle Title Information System under section
30502 of this title, an individual or entity engaged in the business
of operating a junk yard or salvage yard shall file a monthly report
with the operator of the System. The report shall contain an inven-
tory of all junk automobiles or salvage automobiles obtained by the
junk yard or salvage yard during the prior month. The inventory
shall contain—

(A) the vehicle identification number of each automobile
obtained;

(B) the date on which the automobile was obtained;
(C) the name of the individual or entity from whom the

automobile was obtained; and
(D) a statement of whether the automobile was crushed or

disposed of for sale or other purposes.
(2) Paragraph (1) of this subsection does not apply to an indi-

vidual or entity—
(A) required by State law to report the acquisition of junk

automobiles or salvage automobiles to State or local authorities
if those authorities make that information available to the op-
erator; or

(B) issued a verification under section 33110 of this title
stating that the automobile or parts from the automobile are
not reported as stolen.
(b) INSURANCE CARRIERS.—Beginning at a time established by

the Attorney General that is not sooner than the 3d month before
the establishment or designation of the System, an individual or
entity engaged in business as an insurance carrier shall file a
monthly report with the operator. The report may be filed directly
or through a designated agent. The report shall contain an inven-
tory of all automobiles of the current model year or any of the 4
prior model years that the carrier, during the prior month, has ob-
tained possession of and has decided are junk automobiles or sal-
vage automobiles. The inventory shall contain—
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(1) the vehicle identification number of each automobile
obtained;

(2) the date on which the automobile was obtained;
(3) the name of the individual or entity from whom the

automobile was obtained; and
(4) the name of the owner of the automobile at the time

of the filing of the report.
(c) PROCEDURES AND PRACTICES.—The Attorney General shall

establish by regulation procedures and practices to facilitate report-
ing in the least burdensome and costly fashion.

§ 30505. Penalties and enforcement
(a) PENALTY.—An individual or entity violating this chapter is

liable to the United States Government for a civil penalty of not
more than $1,000 for each violation.

(b) COLLECTION AND COMPROMISE.—(1) The Attorney General
shall impose a civil penalty under this section. The Attorney Gen-
eral shall bring a civil action to collect the penalty. The Attorney
General may compromise the amount of the penalty. In deter-
mining the amount of the penalty or compromise, the Attorney
General shall consider the appropriateness of the penalty to the
size of the business of the individual or entity charged and the
gravity of the violation.

(2) The Government may deduct the amount of a civil penalty
imposed or compromised under this section from amounts it owes
the individual or entity liable for the penalty.
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REQUIREMENTS

CHAPTER 321—GENERAL

Sec.
32101. Definitions.
32102. Authorization of appropriations.

§ 32101. Definitions
In this part (except chapter 329 and except as provided in sec-

tion 33101)—
(1) ‘‘bumper standard’’ means a minimum performance

standard that substantially reduces—
(A) the damage to the front or rear end of a passenger

motor vehicle from a low-speed collision (including a colli-
sion with a fixed barrier) or from towing the vehicle; or

(B) the cost of repairing the damage.
(2) ‘‘insurer’’ means a person in the business of issuing, or

reinsuring any part of, a passenger motor vehicle insurance
policy.

(3) ‘‘interstate commerce’’ means commerce between a
place in a State and—

(A) a place in another State; or
(B) another place in the same State through another

State.
(4) ‘‘make’’, when describing a passenger motor vehicle,

means the trade name of the manufacturer of the vehicle.
(5) ‘‘manufacturer’’ means a person—

(A) manufacturing or assembling passenger motor ve-
hicles or passenger motor vehicle equipment; or
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(B) importing motor vehicles or motor vehicle equip-
ment for resale.
(6) ‘‘model’’, when describing a passenger motor vehicle,

means a category of passenger motor vehicles based on the
size, style, and type of a make of vehicle.

(7) ‘‘motor vehicle’’ means a vehicle driven or drawn by me-
chanical power and manufactured primarily for use on public
streets, roads, and highways, but does not include a vehicle op-
erated only on a rail line.

(8) ‘‘motor vehicle accident’’ means an accident resulting
from the maintenance or operation of a passenger motor vehi-
cle or passenger motor vehicle equipment.

(9) ‘‘multipurpose passenger vehicle’’ means a passenger
motor vehicle constructed on a truck chassis or with special
features for occasional off-road operation.

(10) ‘‘passenger motor vehicle’’ means a motor vehicle with
motive power designed to carry not more than 12 individuals,
but does not include—

(A) a motorcycle; or
(B) a truck not designed primarily to carry its operator

or passengers.
(11) ‘‘passenger motor vehicle equipment’’ means—

(A) a system, part, or component of a passenger motor
vehicle as originally made;

(B) a similar part or component made or sold for re-
placement or improvement of a system, part, or compo-
nent, or as an accessory or addition to a passenger motor
vehicle; or

(C) a device made or sold for use in towing a pas-
senger motor vehicle.
(12) ‘‘State’’ means a State of the United States, the Dis-

trict of Columbia, Puerto Rico, the Northern Mariana Islands,
Guam, American Samoa, and the Virgin Islands.

(13) ‘‘United States district court’’ means a district court of
the United States, a United States court for Guam, the Virgin
Islands, and American Samoa, and the district court for the
Northern Mariana Islands.

§ 32102. Authorization of appropriations
The following amounts may be appropriated to the Secretary

of Transportation for the National Highway Traffic Safety Adminis-
tration to carry out this part:

(1) $6,731,430 for the fiscal year ending September 30,
1993.

(2) $6,987,224 for the fiscal year ending September 30,
1994.

(3) $7,252,739 for the fiscal year ending September 30,
1995.

CHAPTER 323—CONSUMER INFORMATION

Sec.
32301. Definitions.
32302. Passenger motor vehicle information.
32303. Insurance information.
32304. Passenger motor vehicle country of origin labeling.
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32305. Information and assistance from other departments, agencies, and instru-
mentalities.

32306. Personnel.
32307. Investigative powers.
32308. General prohibitions, civil penalty, and enforcement.
32309. Civil penalty for labeling violations.

§ 32301. Definitions
In this chapter—

(1) ‘‘crashworthiness’’ means the protection a passenger
motor vehicle gives its passengers against personal injury or
death from a motor vehicle accident.

(2) ‘‘damage susceptibility’’ means the susceptibility of a
passenger motor vehicle to damage in a motor vehicle accident.

§ 32302. Passenger motor vehicle information
(a) INFORMATION PROGRAM.—The Secretary of Transportation

shall maintain a program for developing the following information
on passenger motor vehicles:

(1) damage susceptibility.
(2) crashworthiness.
(3) the degree of difficulty of diagnosis and repair of dam-

age to, or failure of, mechanical and electrical systems.
(4) vehicle operating costs dependent on the characteristics

referred to in clauses (1)–(3) of this subsection, including insur-
ance information obtained under section 32303 of this title.
(b) MOTOR VEHICLE INFORMATION.—To assist a consumer in

buying a passenger motor vehicle, the Secretary shall provide to
the public information developed under subsection (a) of this sec-
tion. The information shall be in a simple and understandable form
that allows comparison of the characteristics referred to in sub-
section (a)(1)–(3) of this section among the makes and models of
passenger motor vehicles. The Secretary may require passenger
motor vehicle dealers to distribute the information to prospective
buyers.

(c) INSURANCE COST INFORMATION.—The Secretary shall pre-
scribe regulations that require passenger motor vehicle dealers to
distribute to prospective buyers information the Secretary develops
and provides to the dealers that compares insurance costs for dif-
ferent makes and models of passenger motor vehicles based on
damage susceptibility and crashworthiness.

§ 32303. Insurance information
(a) GENERAL REPORTS AND INFORMATION REQUIREMENTS.—(1)

In carrying out this chapter, the Secretary of Transportation may
require an insurer, or a designated agent of the insurer, to make
reports and provide the Secretary with information. The reports
and information may include accident claim information by make,
model, and model year of passenger motor vehicle about the kind
and extent of—

(A) physical damage and repair costs; and
(B) personal injury.

(2) In deciding which reports and information are to be pro-
vided under this subsection, the Secretary shall—

(A) consider the cost of preparing and providing the re-
ports and information;
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(B) consider the extent to which the reports and informa-
tion will contribute to carrying out this chapter; and

(C) consult with State authorities and public and private
agencies the Secretary considers appropriate.
(3) To the extent possible, the Secretary shall obtain reports

and information under this subsection on a voluntary basis.
(b) REQUESTED INFORMATION ON CRASHWORTHINESS, DAMAGE

SUSCEPTIBILITY, AND REPAIR AND PERSONAL INJURY COST.—When
requested by the Secretary, an insurer shall give the Secretary
information—

(1) about the extent to which the insurance premiums
charged by the insurer are affected by damage susceptibility,
crashworthiness, and the cost of repair and personal injury, for
each make and model of passenger motor vehicle; and

(2) available to the insurer about the effect of damage sus-
ceptibility, crashworthiness, and the cost of repair and per-
sonal injury for each make and model of passenger motor vehi-
cle on the risk incurred by the insurer in insuring that make
and model.
(c) DISCLOSURE.—In distributing information received under

this section, the Secretary may disclose identifying information
about a person that may be an insured, a claimant, a passenger,
an owner, a witness, or an individual involved in a motor vehicle
accident, only with the consent of the person.

§ 32304. Passenger motor vehicle country of origin labeling
(a) DEFINITIONS.—In this section—

(1) ‘‘allied supplier’’ means a supplier of passenger motor
vehicle equipment that is wholly owned by the manufacturer,
or if a joint venture vehicle assembly arrangement, a supplier
that is wholly owned by one member of the joint venture ar-
rangement.

(2)(A) ‘‘carline’’—
(i) means a name given a group of passenger motor ve-

hicles that has a degree of commonality in construction
such as body and chassis;

(ii) does not consider a level of decor or opulence; and
(iii) except for light duty trucks, is not generally dis-

tinguished by characteristics such as roof line, number of
doors, seats, or windows; and
(B) light duty trucks are different carlines than passenger

motor vehicles.
(3) ‘‘country of origin’’, when referring to the origin of an

engine or transmission, means the country from which the
largest share of the dollar value added to an engine or trans-
mission has originated—

(A) with the United States and Canada treated as sep-
arate countries; and

(B) the estimate of the percentage of the dollar value
shall be based on the purchase price of direct materials, as
received at individual engine or transmission plants, of en-
gines of the same displacement and transmissions of the
same transmission type.
(4) ‘‘dealer’’ means a person residing or located in the

United States, including the District of Columbia or a territory
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1 So in law. Reference in paragraph (9)(B) probably should be to ‘‘subparagraph (A) of this
paragraph’’.

or possession of the United States, and engaged in selling or
distributing new passenger motor vehicles to the ultimate pur-
chaser.

(5) ‘‘final assembly place’’ means the plant, factory, or
other place at which a new passenger motor vehicle is pro-
duced or assembled by a manufacturer, and from which the ve-
hicle is delivered to a dealer or importer with all component
parts necessary for the mechanical operation of the vehicle in-
cluded with the vehicle, whether or not the component parts
are permanently installed in or on the vehicle.

(6) ‘‘foreign content’’ means passenger motor vehicle equip-
ment that is not of United States/Canadian origin.

(7) ‘‘manufacturer’’ means a person—
(A) engaged in manufacturing or assembling new pas-

senger motor vehicles;
(B) importing new passenger motor vehicles for resale;

or
(C) acting for and under the control of such a manu-

facturer, assembler, or importer in connection with the dis-
tribution of new passenger motor vehicles.
(8) ‘‘new passenger motor vehicle’’ means a passenger

motor vehicle for which a manufacturer, distributor, or dealer
has never transferred the equitable or legal title to the vehicle
to an ultimate purchaser.

(9) ‘‘of United States/Canadian origin’’, when referring to
passenger motor vehicle equipment, means—

(A) for an outside supplier, passenger motor vehicle
equipment whose purchase price contains at least 70 per-
cent value added in the United States and Canada; and

(B) for an allied supplier, that part of the individual
passenger motor vehicle equipment whose purchase price
the manufacturer determines remains after subtracting
the total of the purchase prices of all material of foreign
content purchased from outside suppliers, with the deter-
mination of the United States/Canadian origin or of the
foreign content from outside suppliers being consistent
with subclause (A) of this clause. 1

(10) ‘‘outside supplier’’ means a supplier of passenger
motor vehicle equipment to a manufacturer’s allied supplier, or
a person other than an allied supplier, who ships directly to
the manufacturer’s final assembly place.

(11) ‘‘passenger motor vehicle’’ has the same meaning
given that term in section 32101(10) of this title, except that
it includes any multi-purpose vehicle or light duty truck when
that vehicle or truck is rated at not more than 8,500 pounds
gross vehicle weight.

(12) ‘‘passenger motor vehicle equipment’’—
(A) means a system, subassembly, or component re-

ceived at the final vehicle assembly place for installation
on, or attachment to, a passenger motor vehicle at the
time of its first shipment by the manufacturer to a dealer
for sale to an ultimate purchaser; but
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(B) does not include minor parts (including nuts, bolts,
clips, screws, pins, braces, and other attachment hard-
ware) and other similar items the Secretary of Transpor-
tation may prescribe by regulation after consulting with
manufacturers and labor.
(13) ‘‘percentage (by value)’’, when referring to passenger

motor vehicle equipment of United States/Canadian origin,
means the percentage remaining after subtracting the percent-
age (by value) of passenger motor vehicle equipment that is not
of United States/Canadian origin that will be installed or in-
cluded on those vehicles produced in a carline, from 100
percent—

(A) with value being expressed in terms of the pur-
chase price; and

(B) for outside suppliers and allied suppliers, the value
used is the purchase price of the equipment paid at the
final assembly place.
(14) ‘‘State’’ means a State of the United States, the Dis-

trict of Columbia, Puerto Rico, the Northern Mariana Islands,
Guam, American Samoa, and the Virgin Islands.

(15) ‘‘value added in the United States and Canada’’ means
a percentage determined by subtracting the total purchase
price of foreign content from the total purchase price, and di-
viding the remainder by the total purchase price, excluding
costs incurred or profits made at the final assembly place and
beyond (including advertising, assembly, labor, interest pay-
ments, and profits), with the following groupings being used:

(A) engines of same displacement produced at the
same plant.

(B) transmissions of the same type produced at the
same plant.

(b) MANUFACTURER REQUIREMENT.—(1) Each manufacturer of
a new passenger motor vehicle manufactured after September 30,
1994, and distributed in commerce for sale in the United States,
shall establish each year for each model year and cause to be at-
tached in a prominent place on each of those vehicles, at least one
label. The label shall contain the following information:

(A) the percentage (by value) of passenger motor vehicle
equipment of United States/Canadian origin installed on vehi-
cles in the carline to which that vehicle belongs, identified by
the words ‘‘U.S./Canadian content’’.

(B) the final assembly place for that vehicle by city, State
(where appropriate) and country.

(C) if at least 15 percent (by value) of equipment installed
on passenger motor vehicles in a carline originated in any
country other than the United States and Canada, the names
of at least the 2 countries in which the greatest amount (by
value) of that equipment originated and the percentage (by
value) of the equipment originating in each country.

(D) the country of origin of the engine and the trans-
mission for each vehicle.
(2) At the beginning of each model year, each manufacturer

shall establish the percentages required for each carline to be indi-
cated on the label under this subsection. Those percentages are ap-
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plicable to that carline for the entire model year. A manufacturer
may round those percentages to the nearest 5 percent.

(3) A manufacturer complying with the requirement of para-
graph (1)(B) of this subsection satisfies the disclosure requirement
of section 3(b) of the Automobile Information Disclosure Act (15
U.S.C. 1232(b)).

(c) DEALER REQUIREMENT.—Each dealer engaged in the sale or
distribution of a new passenger motor vehicle manufactured after
September 30, 1994, shall cause to be maintained on that vehicle
the label required to be attached to that vehicle under subsection
(b) of this section.

(d) FORM AND CONTENT OF LABEL.—The Secretary of Transpor-
tation shall prescribe by regulation the form and content of the
label required under subsection (b) of this section and the manner
and location in which the label is attached. The Secretary shall
permit a manufacturer to comply with this section by allowing the
manufacturer to disclose the information required under subsection
(b)(1) on the label required by section 3 of the Automobile Informa-
tion Disclosure Act (15 U.S.C. 1232), on the label required by sec-
tion 32908 of this title, or on a separate label that is readily visible.

(e) REGULATIONS.—In consultation with the Secretaries of
Commerce and the Treasury, the Secretary of Transportation shall
prescribe regulations necessary to carry out this section, including
regulations establishing a procedure to verify the label information
required under subsection (b)(1) of this section. Those regulations
shall provide the ultimate purchaser of a new passenger motor ve-
hicle with the best and most understandable information possible
about the foreign content and United States/Canadian origin of the
equipment of the vehicles without imposing costly and unnecessary
burdens on the manufacturers. The Secretary of Transportation
shall prescribe the regulations promptly to provide adequate lead
time for each manufacturer to comply with this section. The regula-
tions shall include provisions applicable to outside suppliers and al-
lied suppliers to require those suppliers to certify whether pas-
senger motor vehicle equipment provided by those suppliers is of
United States origin, of United States/Canadian origin, or of for-
eign content and to provide other information the Secretary of
Transportation decides is necessary to allow each manufacturer to
comply reasonably with this section and to rely on that certification
and information.

(f) PREEMPTION.—(1) When a label content requirement pre-
scribed under this section is in effect, a State or a political subdivi-
sion of a State may not adopt or enforce a law or regulation related
to the content of vehicles covered by a requirement under this sec-
tion.

(2) A State or a political subdivision of a State may prescribe
requirements related to the content of passenger motor vehicles ob-
tained for its own use.

§ 32305. Information and assistance from other depart-
ments, agencies, and instrumentalities

(a) AUTHORITY TO REQUEST.—The Secretary of Transportation
may request information necessary to carry out this chapter from
a department, agency, or instrumentality of the United States Gov-
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ernment. The head of the department, agency, or instrumentality
shall provide the information.

(b) DETAILING PERSONNEL.—The head of a department, agency,
or instrumentality may detail, on a reimbursable basis, personnel
to assist the Secretary in carrying out this chapter.

§ 32306. Personnel
(a) GENERAL AUTHORITY.—In carrying out this chapter, the

Secretary of Transportation may—
(1) appoint and fix the pay of employees without regard to

the provisions of title 5 governing appointment in the competi-
tive service and chapter 51 and subchapter III of chapter 53
of title 5; and

(2) make contracts with persons for research and prepara-
tion of reports.
(b) STATUS OF ADVISORY COMMITTEE MEMBERS.—A member of

an advisory committee appointed under section 325 of this title to
carry out this chapter is a special United States Government em-
ployee under chapter 11 of title 18.

§ 32307. Investigative powers
(a) GENERAL AUTHORITY.—In carrying out this chapter, the

Secretary of Transportation may—
(1) inspect and copy records of any person at reasonable

times;
(2) order a person to file written reports or answers to spe-

cific questions, including reports or answers under oath; and
(3) conduct hearings, administer oaths, take testimony,

and require (by subpena or otherwise) the appearance and tes-
timony of witnesses and the production of records the Sec-
retary considers advisable.
(b) WITNESS FEES AND MILEAGE.—A witness summoned under

subsection (a) of this section is entitled to the same fee and mileage
the witness would have been paid in a court of the United States.

(c) CIVIL ACTIONS TO ENFORCE.—A civil action to enforce a
subpena or order of the Secretary under subsection (a) of this sec-
tion may be brought in the United States district court for the judi-
cial district in which the proceeding by the Secretary is conducted.
The court may punish a failure to obey an order of the court to
comply with the subpena or order of the Secretary as a contempt
of court.

(d) CONFIDENTIALITY OF INFORMATION.—Information obtained
by the Secretary under this section related to a confidential matter
referred to in section 1905 of title 18 may be disclosed only to an-
other officer or employee of the United States Government for use
in carrying out this chapter. This subsection does not authorize in-
formation to be withheld from a committee of Congress authorized
to have the information.

§ 32308. General prohibitions, civil penalty, and enforce-
ment

(a) PROHIBITIONS.—A person may not—
(1) fail to provide the Secretary of Transportation with in-

formation requested by the Secretary in carrying out this chap-
ter; or
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(2) fail to comply with applicable regulations prescribed by
the Secretary in carrying out this chapter.
(b) CIVIL PENALTY.—(1) A person that violates subsection (a) of

this section is liable to the United States Government for a civil
penalty of not more than $1,000 for each violation. Each failure to
provide information or comply with a regulation in violation of sub-
section (a) is a separate violation. The maximum penalty under
this subsection for a related series of violations is $400,000.

(2) The Secretary may compromise the amount of a civil pen-
alty imposed under this section.

(3) In determining the amount of a penalty or compromise, the
appropriateness of the penalty or compromise to the size of the
business of the person charged and the gravity of the violation
shall be considered.

(4) The Government may deduct the amount of a civil penalty
imposed or compromised under this section from amounts it owes
the person liable for the penalty.

(c) CIVIL ACTIONS TO ENFORCE.—(1) The Attorney General may
bring a civil action in a United States district court to enjoin a vio-
lation of subsection (a) of this section.

(2) When practicable, the Secretary shall—
(A) notify a person against whom an action under this sub-

section is planned;
(B) give the person an opportunity to present that person’s

views; and
(C) give the person a reasonable opportunity to comply.

(3) The failure of the Secretary to comply with paragraph (2)
of this subsection does not prevent a court from granting appro-
priate relief.

(d) VENUE AND SERVICE.—A civil action under this section may
be brought in the judicial district in which the violation occurred
or the defendant is found, resides, or does business. Process in the
action may be served in any other judicial district in which the de-
fendant resides or is found. A subpena for a witness in the action
may be served in any judicial district.

§ 32309. Civil penalty for labeling violations
(a) DEFINITIONS.—The definitions in section 32304 of this title

apply to this section.
(b) PENALTIES.—A manufacturer of a passenger motor vehicle

distributed in commerce for sale in the United States that willfully
fails to attach the label required under section 32304 of this title
to a new passenger motor vehicle that the manufacturer manufac-
tures or imports, or a dealer that fails to maintain that label as re-
quired under section 32304, is liable to the United States Govern-
ment for a civil penalty of not more than $1,000 for each violation.
Each failure to attach or maintain that label for each vehicle is a
separate violation.

CHAPTER 325—BUMPER STANDARDS

Sec.
32501. Purpose.
32502. Bumper standards.
32503. Judicial review of bumper standards.
32504. Certificates of compliance.
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32505. Information and compliance requirements.
32506. Prohibited acts.
32507. Penalties and enforcement.
32508. Civil actions by owners of passenger motor vehicles.
32509. Information and assistance from other departments, agencies, and instru-

mentalities.
32510. Annual report.
32511. Relationship to other motor vehicle standards.

§ 32501. Purpose
The purpose of this chapter is to reduce economic loss resulting

from damage to passenger motor vehicles involved in motor vehicle
accidents by providing for the maintenance and enforcement of
bumper standards.

§ 32502. Bumper standards
(a) GENERAL REQUIREMENTS AND NONAPPLICATION.—The Sec-

retary of Transportation shall prescribe by regulation bumper
standards for passenger motor vehicles and may prescribe by regu-
lation bumper standards for passenger motor vehicle equipment
manufactured in, or imported into, the United States. A standard
does not apply to a passenger motor vehicle or passenger motor ve-
hicle equipment—

(1) intended only for export;
(2) labeled for export on the vehicle or equipment and the

outside of any container of the vehicle or equipment; and
(3) exported.

(b) LIMITATIONS.—A standard under this section—
(1) may not conflict with a motor vehicle safety standard

prescribed under chapter 301 of this title;
(2) may not specify a dollar amount for the cost of repair-

ing damage to a passenger motor vehicle; and
(3) to the greatest practicable extent, may not preclude the

attachment of a detachable hitch.
(c) EXEMPTIONS.—For good cause, the Secretary may exempt

from any part of a standard—
(1) a multipurpose passenger vehicle; or
(2) a make, model, or class of a passenger motor vehicle

manufactured for a special use, if the standard would interfere
unreasonably with the special use of the vehicle.
(d) COST REDUCTION AND CONSIDERATIONS.—When prescribing

a standard under this section, the Secretary shall design the stand-
ard to obtain the maximum feasible reduction of costs to the public,
considering—

(1) the costs and benefits of carrying out the standard;
(2) the effect of the standard on insurance costs and legal

fees and costs;
(3) savings in consumer time and inconvenience; and
(4) health and safety, including emission standards.

(e) PROCEDURES.—Section 553 of title 5 applies to a standard
prescribed under this section. However, the Secretary shall give an
interested person an opportunity to make oral and written presen-
tations of information, views, and arguments. A transcript of each
oral presentation shall be kept. Under conditions prescribed by the
Secretary, the Secretary may conduct a hearing to resolve an issue
of fact material to a standard.
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(f) EFFECTIVE DATE.—The Secretary shall prescribe an effective
date for a standard under this section. That date may not be ear-
lier than the date the standard is prescribed nor later than 18
months after the date the standard is prescribed. However, the
Secretary may prescribe a later date when the Secretary submits
to Congress and publishes the reasons for the later date. A stand-
ard only applies to a passenger motor vehicle or passenger motor
vehicle equipment manufactured on or after the effective date.

(g) RESEARCH.—The Secretary shall conduct research necessary
to carry out this chapter.

§ 32503. Judicial review of bumper standards
(a) FILING AND VENUE.—A person that may be adversely af-

fected by a standard prescribed under section 32502 of this title
may apply for review of the standard by filing a petition for review
in the United States Court of Appeals for the District of Columbia
Circuit or in the court of appeals of the United States for the cir-
cuit in which the person resides or has its principal place of busi-
ness. The petition must be filed not later than 59 days after the
standard is prescribed.

(b) NOTIFYING SECRETARY.—The clerk of the court shall send
immediately a copy of the petition to the Secretary of Transpor-
tation. The Secretary shall file with the court a record of the pro-
ceeding in which the standard was prescribed.

(c) ADDITIONAL PROCEEDINGS.—(1) On request of the petitioner,
the court may order the Secretary to receive additional evidence
and evidence in rebuttal if the court is satisfied the additional evi-
dence is material and there were reasonable grounds for not pre-
senting the evidence in the proceeding before the Secretary.

(2) The Secretary may modify findings of fact or make new
findings because of the additional evidence presented. The Sec-
retary shall file a modified or new finding, a recommendation to
modify or set aside a standard, and the additional evidence with
the court.

(d) SUPREME COURT REVIEW AND ADDITIONAL REMEDIES.—A
judgment of a court under this section may be reviewed only by the
Supreme Court under section 1254 of title 28. A remedy under this
section is in addition to any other remedies provided by law.

§ 32504. Certificates of compliance
Under regulations prescribed by the Secretary of Transpor-

tation, a manufacturer or distributor of a passenger motor vehicle
or passenger motor vehicle equipment subject to a standard pre-
scribed under section 32502 of this title shall give the distributor
or dealer at the time of delivery a certificate that the vehicle or
equipment complies with the standard.

§ 32505. Information and compliance requirements
(a) GENERAL AUTHORITY.—(1) To enable the Secretary of

Transportation to decide whether a manufacturer of passenger
motor vehicles or passenger motor vehicle equipment is complying
with this chapter and standards prescribed under this chapter, the
Secretary may require the manufacturer to—

(A) keep records;
(B) make reports;
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(C) provide items and information, including vehicles and
equipment for testing at a negotiated price not more than the
manufacturer’s cost; and

(D) allow an officer or employee designated by the Sec-
retary to inspect vehicles and relevant records of the manufac-
turer.
(2) To enforce this chapter, an officer or employee designated

by the Secretary, on presenting appropriate credentials and a writ-
ten notice to the owner, operator, or agent in charge, may inspect
a facility in which passenger motor vehicles or passenger motor ve-
hicle equipment is manufactured, held for introduction in inter-
state commerce, or held for sale after introduction in interstate
commerce. An inspection shall be conducted at a reasonable time,
in a reasonable way, and with reasonable promptness.

(b) POWERS OF SECRETARY AND CIVIL ACTIONS TO ENFORCE.—
(1) In carrying out this chapter, the Secretary may—

(A) inspect and copy records of any person at reasonable
times;

(B) order a person to file written reports or answers to spe-
cific questions, including reports or answers under oath; and

(C) conduct hearings, administer oaths, take testimony,
and require (by subpena or otherwise) the appearance and tes-
timony of witnesses and the production of records the Sec-
retary considers advisable.
(2) A witness summoned under this subsection is entitled to

the same fee and mileage the witness would have been paid in a
court of the United States.

(3) A civil action to enforce a subpena or order of the Secretary
under this subsection may be brought in the United States district
court for any judicial district in which the proceeding by the Sec-
retary is conducted. The court may punish a failure to obey an
order of the court to comply with the subpena or order of the Sec-
retary as a contempt of court.

(c) CONFIDENTIALITY OF INFORMATION.—(1) Information ob-
tained by the Secretary under this chapter related to a confidential
matter referred to in section 1905 of title 18 may be disclosed
only—

(A) to another officer or employee of the United States
Government for use in carrying out this chapter; or

(B) in a proceeding under this chapter.
(2) This subsection does not authorize information to be with-

held from a committee of Congress authorized to have the informa-
tion.

(3) Subject to paragraph (1) of this subsection, the Secretary,
on request, shall make available to the public at cost information
the Secretary submits or receives in carrying out this chapter.

§ 32506. Prohibited acts
(a) GENERAL.—Except as provided in this section, a person may

not—
(1) manufacture for sale, sell, offer for sale, introduce or

deliver for introduction in interstate commerce, or import into
the United States, a passenger motor vehicle or passenger
motor vehicle equipment manufactured on or after the date an
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applicable standard under section 32502 of this title takes ef-
fect, unless it conforms to the standard;

(2) fail to comply with an applicable regulation prescribed
by the Secretary of Transportation under this chapter;

(3) fail to keep records, refuse access to or copying of
records, fail to make reports or provide items or information,
or fail or refuse to allow entry or inspection, as required by
this chapter or a regulation prescribed under this chapter; or

(4) fail to provide the certificate required by section 32504
of this title, or provide a certificate that the person knows, or
in the exercise of reasonable care has reason to know, is false
or misleading in a material respect.
(b) NONAPPLICATION.—Subsection (a)(1) of this section does not

apply to—
(1) the sale, offer for sale, or introduction or delivery for

introduction in interstate commerce of a passenger motor vehi-
cle or passenger motor vehicle equipment after the first pur-
chase of the vehicle or equipment in good faith other than for
resale (but this clause does not prohibit a standard from re-
quiring that a vehicle or equipment be manufactured to comply
with the standard over a specified period of operation or use);
or

(2) a person—
(A) establishing that the person had no reason to

know, by exercising reasonable care, that the vehicle or
equipment does not comply with the standard; or

(B) holding, without knowing about a noncompliance
and before that first purchase, a certificate issued under
section 32504 of this title stating that the vehicle or equip-
ment complies with the standard.

(c) IMPORTING NONCOMPLYING VEHICLES AND EQUIPMENT.—(1)
The Secretaries of Transportation and the Treasury may prescribe
joint regulations authorizing a passenger motor vehicle or pas-
senger motor vehicle equipment not complying with a standard pre-
scribed under section 32502 of this title to be imported into the
United States subject to conditions (including providing a bond) the
Secretaries consider appropriate to ensure that the vehicle or
equipment will—

(A) comply, after importation, with the standards pre-
scribed under section 32502 of this title;

(B) be exported; or
(C) be abandoned to the United States Government.

(2) The Secretaries may prescribe joint regulations that allow
a passenger motor vehicle or passenger motor vehicle equipment to
be imported into the United States after the first purchase in good
faith other than for resale.

(d) LIABILITY UNDER OTHER LAW.—Compliance with a stand-
ard under this chapter does not exempt a person from liability pro-
vided by law.

§ 32507. Penalties and enforcement
(a) CIVIL PENALTY.—(1) A person that violates section 32506(a)

of this title is liable to the United States Government for a civil
penalty of not more than $1,000 for each violation. A separate vio-
lation occurs for each passenger motor vehicle or item of passenger
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motor vehicle equipment involved in a violation of section
32506(a)(1) or (4) of this title—

(A) that does not comply with a standard prescribed under
section 32502 of this title; or

(B) for which a certificate is not provided, or for which a
false or misleading certificate is provided, under section 32504
of this title.
(2) The maximum civil penalty under this subsection for a re-

lated series of violations is $800,000.
(3) The Secretary of Transportation imposes a civil penalty

under this subsection. The Attorney General or the Secretary, with
the concurrence of the Attorney General, shall bring a civil action
in a United States district court to collect the penalty.

(b) CRIMINAL PENALTY.—A person knowingly and willfully vio-
lating section 32506(a)(1) of this title after receiving a notice of
noncompliance from the Secretary shall be fined under title 18, im-
prisoned for not more than one year, or both. If the person is a cor-
poration, the penalties of this subsection also apply to a director,
officer, or individual agent of the corporation who, with knowledge
of the Secretary’s notice, knowingly and willfully authorizes, or-
ders, or performs an act that is any part of the violation.

(c) CIVIL ACTIONS TO ENFORCE.—(1) The Secretary or the At-
torney General may bring a civil action in a United States district
court to enjoin a violation of this chapter or the sale, offer for sale,
introduction or delivery for introduction in interstate commerce, or
importation into the United States, of a passenger motor vehicle or
passenger motor vehicle equipment that is found, before the first
purchase in good faith other than for resale, not to comply with a
standard prescribed under section 32502 of this title.

(2) When practicable, the Secretary shall—
(A) notify a person against whom an action under this sub-

section is planned;
(B) give the person an opportunity to present that person’s

views; and
(C) except for a knowing and willful violation, give the per-

son a reasonable opportunity to comply.
(3) The failure of the Secretary to comply with paragraph (2)

of this subsection does not prevent a court from granting appro-
priate relief.

(d) JURY TRIAL DEMAND.—In a trial for criminal contempt for
violating an injunction or restraining order issued under subsection
(c) of this section, the violation of which is also a violation of this
chapter, the defendant may demand a jury trial. The defendant
shall be tried as provided in rule 42(b) of the Federal Rules of
Criminal Procedure (18 App. U.S.C.).

(e) VENUE.—A civil action under subsection (a) or (c) of this
section may be brought in the judicial district in which the viola-
tion occurred or the defendant is found, resides, or does business.
Process in the action may be served in any other judicial district
in which the defendant resides or is found. A subpena for a witness
in the action may be served in any judicial district.

§ 32508. Civil actions by owners of passenger motor vehicles
When an owner of a passenger motor vehicle sustains damages

as a result of a motor vehicle accident because the vehicle did not
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comply with a standard prescribed under section 32502 of this title,
the owner may bring a civil action against the manufacturer to re-
cover the damages. The action may be brought in the United States
District Court for the District of Columbia or in the United States
district court for the judicial district in which the owner resides.
The action must be brought not later than 3 years after the date
of the accident. The court shall award costs and a reasonable attor-
ney’s fee to the owner when a judgment is entered for the owner.

§ 32509. Information and assistance from other depart-
ments, agencies, and instrumentalities

(a) GENERAL AUTHORITY.—The Secretary of Transportation
may request information necessary to carry out this chapter from
a department, agency, or instrumentality of the United States Gov-
ernment. The head of the department, agency, or instrumentality
shall provide the information.

(b) DETAILING PERSONNEL.—The head of a department, agency,
or instrumentality may detail, on a reimbursable basis, personnel
to assist the Secretary in carrying out this chapter.

§ 32510. Annual report
Not later than March 31 of each year, the Secretary of Trans-

portation shall submit to Congress and the President a report on
the progress in carrying out section 32501 of this title. The report
shall include—

(1) a statement of the cost savings resulting from carrying
out this chapter; and

(2) recommendations for legislative or other action the Sec-
retary decides may be appropriate.

§ 32511. Relationship to other motor vehicle standards
(a) PREEMPTION.—Except as provided in this section, a State or

a political subdivision of a State may prescribe or enforce a bumper
standard for a passenger motor vehicle or passenger motor vehicle
equipment only if the standard is identical to a standard prescribed
under section 32502 of this title.

(b) ENFORCEMENT.—This chapter and chapter 301 of this title
do not affect the authority of a State to enforce a bumper standard
about an aspect of performance of a passenger motor vehicle or
passenger motor vehicle equipment not covered by a standard pre-
scribed under section 32502 of this title if the State bumper
standard—

(1) does not conflict with a standard prescribed under
chapter 301 of this title; and

(2) was in effect or prescribed by the State on October 20,
1972.
(c) ADDITIONAL AND HIGHER STANDARDS OF PERFORMANCE.—

The United States Government, a State, or a political subdivision
of a State may prescribe a bumper standard for a passenger motor
vehicle or passenger motor vehicle equipment obtained for its own
use that imposes additional or higher standards of performance
than a standard prescribed under section 32502 of this title.
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CHAPTER 327—ODOMETERS

Sec.
32701. Findings and purposes.
32702. Definitions.
32703. Preventing tampering.
32704. Service, repair, and replacement.
32705. Disclosure requirements on transfer of motor vehicles.
32706. Inspections, investigations, and records.
32707. Administrative warrants.
32708. Confidentiality of information.
32709. Penalties and enforcement.
32710. Civil actions by private persons.
32711. Relationship to State law.

§ 32701. Findings and purposes
(a) FINDINGS.—Congress finds that—

(1) buyers of motor vehicles rely heavily on the odometer
reading as an index of the condition and value of a vehicle;

(2) buyers are entitled to rely on the odometer reading as
an accurate indication of the mileage of the vehicle;

(3) an accurate indication of the mileage assists a buyer in
deciding on the safety and reliability of the vehicle; and

(4) motor vehicles move in, or affect, interstate and foreign
commerce.
(b) PURPOSES.—The purposes of this chapter are—

(1) to prohibit tampering with motor vehicle odometers;
and

(2) to provide safeguards to protect purchasers in the sale
of motor vehicles with altered or reset odometers.

§ 32702. Definitions
In this chapter—

(1) ‘‘auction company’’ means a person taking possession of
a motor vehicle owned by another to sell at an auction.

(2) ‘‘dealer’’ means a person that sold at least 5 motor vehi-
cles during the prior 12 months to buyers that in good faith
bought the vehicles other than for resale.

(3) ‘‘distributor’’ means a person that sold at least 5 motor
vehicles during the prior 12 months for resale.

(4) ‘‘leased motor vehicle’’ means a motor vehicle leased to
a person for at least 4 months by a lessor that leased at least
5 vehicles during the prior 12 months.

(5) ‘‘odometer’’ means an instrument for measuring and re-
cording the distance a motor vehicle is driven, but does not in-
clude an auxiliary instrument designed to be reset by the oper-
ator of the vehicle to record mileage of a trip.

(6) ‘‘repair’’ and ‘‘replace’’ mean to restore to a sound work-
ing condition by replacing any part of an odometer or by cor-
recting any inoperative part of an odometer.

(7) ‘‘title’’ means the certificate of title or other document
issued by the State indicating ownership.

(8) ‘‘transfer’’ means to change ownership by sale, gift, or
any other means.

§ 32703. Preventing tampering
A person may not—
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(1) advertise for sale, sell, use, install, or have installed, a
device that makes an odometer of a motor vehicle register a
mileage different from the mileage the vehicle was driven, as
registered by the odometer within the designed tolerance of the
manufacturer of the odometer;

(2) disconnect, reset, alter, or have disconnected, reset, or
altered, an odometer of a motor vehicle intending to change the
mileage registered by the odometer;

(3) with intent to defraud, operate a motor vehicle on a
street, road, or highway if the person knows that the odometer
of the vehicle is disconnected or not operating; or

(4) conspire to violate this section or section 32704 or
32705 of this title.

§ 32704. Service, repair, and replacement
(a) ADJUSTING MILEAGE.—A person may service, repair, or re-

place an odometer of a motor vehicle if the mileage registered by
the odometer remains the same as before the service, repair, or re-
placement. If the mileage cannot remain the same—

(1) the person shall adjust the odometer to read zero; and
(2) the owner of the vehicle or agent of the owner shall at-

tach a written notice to the left door frame of the vehicle speci-
fying the mileage before the service, repair, or replacement and
the date of the service, repair, or replacement.
(b) REMOVING OR ALTERING NOTICE.—A person may not, with

intent to defraud, remove or alter a notice attached to a motor ve-
hicle as required by this section.

§ 32705. Disclosure requirements on transfer of motor vehi-
cles

(a)(1) DISCLOSURE REQUIREMENTS.—Under regulations pre-
scribed by the Secretary of Transportation that include the way in
which information is disclosed and retained under this section, a
person transferring ownership of a motor vehicle shall give the
transferee the following written disclosure:

(A) Disclosure of the cumulative mileage registered on the
odometer.

(B) Disclosure that the actual mileage is unknown, if the
transferor knows that the odometer reading is different from
the number of miles the vehicle has actually traveled.
(2) A person transferring ownership of a motor vehicle may not

violate a regulation prescribed under this section or give a false
statement to the transferee in making the disclosure required by
such a regulation.

(3) A person acquiring a motor vehicle for resale may not ac-
cept a written disclosure under this section unless it is complete.

(b) MILEAGE STATEMENT REQUIREMENT FOR LICENSING.—(1) A
motor vehicle the ownership of which is transferred may not be li-
censed for use in a State unless the transferee, in submitting an
application to a State for the title on which the license will be
issued, includes with the application the transferor’s title and, if
that title contains the space referred to in paragraph (3)(A)(iii) of
this subsection, a statement, signed and dated by the transferor, of
the mileage disclosure required under subsection (a) of this section.
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This paragraph does not apply to a transfer of ownership of a
motor vehicle that has not been licensed before the transfer.

(2)(A) Under regulations prescribed by the Secretary, if the
title to a motor vehicle issued to a transferor by a State is in the
possession of a lienholder when the transferor transfers ownership
of the vehicle, the transferor may use a written power of attorney
(if allowed by State law) in making the mileage disclosure required
under subsection (a) of this section. Regulations prescribed under
this paragraph—

(i) shall prescribe the form of the power of attorney;
(ii) shall provide that the form be printed by means of a

secure printing process (or other secure process);
(iii) shall provide that the State issue the form to the

transferee;
(iv) shall provide that the person exercising the power of

attorney retain a copy and submit the original to the State
with a copy of the title showing the restatement of the mileage;

(v) may require that the State retain the power of attorney
and the copy of the title for an appropriate period or that the
State adopt alternative measures consistent with section
32701(b) of this title, after considering the costs to the State;

(vi) shall ensure that the mileage at the time of transfer
be disclosed on the power of attorney document;

(vii) shall ensure that the mileage be restated exactly by
the person exercising the power of attorney in the space re-
ferred to in paragraph (3)(A)(iii) of this subsection;

(viii) may not require that a motor vehicle be titled in the
State in which the power of attorney was issued;

(ix) shall consider the need to facilitate normal commercial
transactions in the sale or exchange of motor vehicles; and

(x) shall provide other conditions the Secretary considers
appropriate.
(B) Section 32709(a) and (b) applies to a person granting or

granted a power of attorney under this paragraph.
(3)(A) A motor vehicle the ownership of which is transferred

may not be licensed for use in a State unless the title issued by
the State to the transferee—

(i) is produced by means of a secure printing process (or
other secure process);

(ii) indicates the mileage disclosure required to be made
under subsection (a) of this section; and

(iii) contains a space for the transferee to disclose the mile-
age at the time of a future transfer and to sign and date the
disclosure.
(B) Subparagraph (A) of this paragraph does not require a

State to verify, or preclude a State from verifying, the mileage in-
formation contained in the title.

(c) LEASED MOTOR VEHICLES.—(1) For a leased motor vehicle,
the regulations prescribed under subsection (a) of this section shall
require written disclosure about mileage to be made by the lessee
to the lessor when the lessor transfers ownership of that vehicle.

(2) Under those regulations, the lessor shall provide written
notice to the lessee of—

(A) the lessee’s mileage disclosure requirements under
paragraph (1) of this subsection; and
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(B) the penalties for failure to comply with those require-
ments.
(3) The lessor shall retain the disclosures made by a lessee

under paragraph (1) of this subsection for at least 4 years following
the date the lessor transfers the leased motor vehicle.

(4) If the lessor transfers ownership of a leased motor vehicle
without obtaining possession of the vehicle, the lessor, in making
the disclosure required by subsection (a) of this section, may indi-
cate on the title the mileage disclosed by the lessee under para-
graph (1) of this subsection unless the lessor has reason to believe
that the disclosure by the lessee does not reflect the actual mileage
of the vehicle.

(d) STATE ALTERNATE VEHICLE MILEAGE DISCLOSURE REQUIRE-
MENTS.—The requirements of subsections (b) and (c)(1) of this sec-
tion on the disclosure of motor vehicle mileage when motor vehicles
are transferred or leased apply in a State unless the State has in
effect alternate motor vehicle mileage disclosure requirements ap-
proved by the Secretary. The Secretary shall approve alternate
motor vehicle mileage disclosure requirements submitted by a
State unless the Secretary decides that the requirements are not
consistent with the purpose of the disclosure required by subsection
(b) or (c), as the case may be.

(e) AUCTION SALES.—If a motor vehicle is sold at an auction,
the auction company conducting the auction shall maintain the fol-
lowing records for at least 4 years after the date of the sale:

(1) the name of the most recent owner of the motor vehicle
(except the auction company) and the name of the buyer of the
motor vehicle.

(2) the vehicle identification number required under chap-
ter 301 or 331 of this title.

(3) the odometer reading on the date the auction company
took possession of the motor vehicle.
(f) APPLICATION AND REVISION OF STATE LAW.—(1) Except as

provided in paragraph (2) of this subsection, subsections (b)–(e) of
this section apply to the transfer of a motor vehicle after April 28,
1989.

(2) If a State requests, the Secretary shall assist the State in
revising its laws to comply with subsection (b) of this section. If a
State requires time beyond April 28, 1989, to revise its laws to
achieve compliance, the Secretary, on request of the State, may
grant additional time that the Secretary considers reasonable by
publishing a notice in the Federal Register. The notice shall in-
clude the reasons for granting the additional time. In granting ad-
ditional time, the Secretary shall ensure that the State is making
reasonable efforts to achieve compliance.

§ 32706. Inspections, investigations, and records
(a) AUTHORITY TO INSPECT AND INVESTIGATE.—Subject to sec-

tion 32707 of this title, the Secretary of Transportation may con-
duct an inspection or investigation necessary to carry out this
chapter or a regulation prescribed or order issued under this chap-
ter. The Secretary shall cooperate with State and local officials to
the greatest extent possible in conducting an inspection or inves-
tigation. The Secretary may give the Attorney General information
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about a violation of this chapter or a regulation prescribed or order
issued under this chapter.

(b) ENTRY, INSPECTION, AND IMPOUNDMENT.—(1) In carrying
out subsection (a) of this section, an officer or employee designated
by the Secretary, on display of proper credentials and written no-
tice to the owner, operator, or agent in charge, may—

(A) enter and inspect commercial premises in which a
motor vehicle or motor vehicle equipment is manufactured,
held for shipment or sale, maintained, or repaired;

(B) enter and inspect noncommercial premises in which
the Secretary reasonably believes there is a motor vehicle or
motor vehicle equipment that is an object of a violation of this
chapter;

(C) inspect that motor vehicle or motor vehicle equipment;
and

(D) impound for not more than 72 hours for inspection a
motor vehicle or motor vehicle equipment that the Secretary
reasonably believes is an object of a violation of this chapter.
(2) An inspection or impoundment under this subsection shall

be conducted at a reasonable time, in a reasonable way, and with
reasonable promptness. The written notice may consist of a war-
rant issued under section 32707 of this title.

(c) REASONABLE COMPENSATION.—When the Secretary im-
pounds for inspection a motor vehicle (except a vehicle subject to
subchapter I of chapter 135 of this title) or motor vehicle equip-
ment under subsection (b)(1)(D) of this section, the Secretary shall
pay reasonable compensation to the owner of the vehicle or equip-
ment if the inspection or impoundment results in denial of use, or
reduction in value, of the vehicle or equipment.

(d) RECORDS AND INFORMATION REQUIREMENTS.—(1) To enable
the Secretary to decide whether a dealer or distributor is complying
with this chapter and regulations prescribed and orders issued
under this chapter, the Secretary may require the dealer or
distributor—

(A) to keep records;
(B) to provide information from those records if the Sec-

retary states the purpose for requiring the information and
identifies the information to the fullest extent practicable; and

(C) to allow an officer or employee designated by the Sec-
retary to inspect relevant records of the dealer or distributor.
(2) This subsection and subsection (e)(1)(B) of this section do

not authorize the Secretary to require a dealer or distributor to
provide information on a regular periodic basis.

(e) ADMINISTRATIVE AUTHORITY AND CIVIL ACTIONS TO EN-
FORCE.—(1) In carrying out this chapter, the Secretary may—

(A) inspect and copy records of any person at reasonable
times;

(B) order a person to file written reports or answers to spe-
cific questions, including reports or answers under oath; and

(C) conduct hearings, administer oaths, take testimony,
and require (by subpena or otherwise) the appearance and tes-
timony of witnesses and the production of records the Sec-
retary considers advisable.
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(2) A witness summoned under this subsection is entitled to
the same fee and mileage the witness would have been paid in a
court of the United States.

(3) A civil action to enforce a subpena or order of the Secretary
under this subsection may be brought in the United States district
court for any judicial district in which the proceeding by the Sec-
retary is conducted. The court may punish a failure to obey an
order of the court to comply with the subpena or order of the Sec-
retary as a contempt of court.

(f) PROHIBITIONS.—A person may not fail to keep records,
refuse access to or copying of records, fail to make reports or pro-
vide information, fail to allow entry or inspection, or fail to permit
impoundment, as required under this section.

§ 32707. Administrative warrants
(a) DEFINITION.—In this section, ‘‘probable cause’’ means a

valid public interest in the effective enforcement of this chapter or
a regulation prescribed under this chapter sufficient to justify the
inspection or impoundment in the circumstances stated in an appli-
cation for a warrant under this section.

(b) WARRANT REQUIREMENT AND ISSUANCE.—(1) Except as pro-
vided in paragraph (4) of this subsection, an inspection or impound-
ment under section 32706 of this title may be carried out only after
a warrant is obtained.

(2) A judge of a court of the United States or a State court of
record or a United States magistrate may issue a warrant for an
inspection or impoundment under section 32706 of this title within
the territorial jurisdiction of the court or magistrate. The warrant
must be based on an affidavit that—

(A) establishes probable cause to issue the warrant; and
(B) is sworn to before the judge or magistrate by an officer

or employee who knows the facts alleged in the affidavit.
(3) The judge or magistrate shall issue the warrant when the

judge or magistrate decides there is a reasonable basis for believing
that probable cause exists to issue the warrant. The warrant
must—

(A) identify the premises, property, or motor vehicle to be
inspected and the items or type of property to be impounded;

(B) state the purpose of the inspection, the basis for
issuing the warrant, and the name of the affiant;

(C) direct an individual authorized under section 32706 of
this title to inspect the premises, property, or vehicle for the
purpose stated in the warrant and, when appropriate, to im-
pound the property specified in the warrant;

(D) direct that the warrant be served during the hours
specified in the warrant; and

(E) name the judge or magistrate with whom proof of serv-
ice is to be filed.
(4) A warrant under this section is not required when—

(A) the owner, operator, or agent in charge of the premises
consents;

(B) it is reasonable to believe that the mobility of the
motor vehicle to be inspected makes it impractical to obtain a
warrant;
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(C) an application for a warrant cannot be made because
of an emergency;

(D) records are to be inspected and copied under section
32706(e)(1)(A) of this title; or

(E) a warrant is not constitutionally required.
(c) SERVICE AND IMPOUNDMENT OF PROPERTY.—(1) A warrant

issued under this section must be served and proof of service filed
not later than 10 days after its issuance date. The judge or mag-
istrate may allow additional time in the warrant if the Secretary
of Transportation demonstrates a need for additional time. Proof of
service must be filed promptly with a written inventory of the prop-
erty impounded under the warrant. The inventory shall be made
in the presence of the individual serving the warrant and the indi-
vidual from whose possession or premises the property was im-
pounded, or if that individual is not present, a credible individual
except the individual making the inventory. The individual serving
the warrant shall verify the inventory. On request, the judge or
magistrate shall send a copy of the inventory to the individual from
whose possession or premises the property was impounded and to
the applicant for the warrant.

(2) When property is impounded under a warrant, the indi-
vidual serving the warrant shall—

(A) give the person from whose possession or premises the
property was impounded a copy of the warrant and a receipt
for the property; or

(B) leave the copy and receipt at the place from which the
property was impounded.
(3) The judge or magistrate shall file the warrant, proof of

service, and all documents filed about the warrant with the clerk
of the United States district court for the judicial district in which
the inspection is made.

§ 32708. Confidentiality of information
(a) GENERAL.—Information obtained by the Secretary of Trans-

portation under this chapter related to a confidential matter re-
ferred to in section 1905 of title 18 may be disclosed only—

(1) to another officer or employee of the United States Gov-
ernment for use in carrying out this chapter; or

(2) in a proceeding under this chapter.
(b) WITHHOLDING INFORMATION FROM CONGRESS.—This section

does not authorize information to be withheld from a committee of
Congress authorized to have the information.

§ 32709. Penalties and enforcement
(a) CIVIL PENALTY.—(1) A person that violates this chapter or

a regulation prescribed or order issued under this chapter is liable
to the United States Government for a civil penalty of not more
than $2,000 for each violation. A separate violation occurs for each
motor vehicle or device involved in the violation. The maximum
penalty under this subsection for a related series of violations is
$100,000.

(2) The Secretary of Transportation shall impose a civil penalty
under this subsection. The Attorney General shall bring a civil ac-
tion to collect the penalty. Before referring a penalty claim to the
Attorney General, the Secretary may compromise the amount of
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the penalty. Before compromising the amount of the penalty, the
Secretary shall give the person charged with a violation an oppor-
tunity to establish that the violation did not occur.

(3) In determining the amount of a civil penalty under this
subsection, the Secretary shall consider—

(A) the nature, circumstances, extent, and gravity of the
violation;

(B) with respect to the violator, the degree of culpability,
any history of prior violations, the ability to pay, and any effect
on the ability to continue doing business; and

(C) other matters that justice requires.
(b) CRIMINAL PENALTY.—A person that knowingly and willfully

violates this chapter or a regulation prescribed or order issued
under this chapter shall be fined under title 18, imprisoned for not
more than 3 years, or both. If the person is a corporation, the pen-
alties of this subsection also apply to a director, officer, or indi-
vidual agent of a corporation who knowingly and willfully author-
izes, orders, or performs an act in violation of this chapter or a reg-
ulation prescribed or order issued under this chapter without re-
gard to penalties imposed on the corporation.

(c) CIVIL ACTIONS BY ATTORNEY GENERAL.—The Attorney Gen-
eral may bring a civil action to enjoin a violation of this chapter
or a regulation prescribed or order issued under this chapter. The
action may be brought in the United States district court for the
judicial district in which the violation occurred or the defendant is
found, resides, or does business. Process in the action may be
served in any other judicial district in which the defendant resides
or is found. A subpena for a witness in the action may be served
in any judicial district.

(d) CIVIL ACTIONS BY STATES.—(1) When a person violates this
chapter or a regulation prescribed or order issued under this chap-
ter, the chief law enforcement officer of the State in which the vio-
lation occurs may bring a civil action—

(A) to enjoin the violation; or
(B) to recover amounts for which the person is liable under

section 32710 of this title for each person on whose behalf the
action is brought.
(2) An action under this subsection may be brought in an ap-

propriate United States district court or in a State court of com-
petent jurisdiction. The action must be brought not later than 2
years after the claim accrues.

§ 32710. Civil actions by private persons
(a) VIOLATION AND AMOUNT OF DAMAGES.—A person that vio-

lates this chapter or a regulation prescribed or order issued under
this chapter, with intent to defraud, is liable for 3 times the actual
damages or $1,500, whichever is greater.

(b) CIVIL ACTIONS.—A person may bring a civil action to en-
force a claim under this section in an appropriate United States
district court or in another court of competent jurisdiction. The ac-
tion must be brought not later than 2 years after the claim accrues.
The court shall award costs and a reasonable attorney’s fee to the
person when a judgment is entered for that person.
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§ 32711. Relationship to State law
Except to the extent that State law is inconsistent with this

chapter, this chapter does not—
(1) affect a State law on disconnecting, altering, or tam-

pering with an odometer with intent to defraud; or
(2) exempt a person from complying with that law.

CHAPTER 329—AUTOMOBILE FUEL ECONOMY

Sec.
32901. Definitions.
32902. Average fuel economy standards.
32903. Credits for exceeding average fuel economy standards.
32904. Calculation of average fuel economy.
32905. Manufacturing incentives for alternative fuel automobiles.
32906. Maximum fuel economy increase for alternative fuel automobiles.
32907. Reports and tests of manufacturers.
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§ 32901. Definitions
(a) GENERAL.—In this chapter—

(1) ‘‘alternative fuel’’ means—
(A) methanol;
(B) denatured ethanol;
(C) other alcohols;
(D) except as provided in subsection (b) of this section,

a mixture containing at least 85 percent of methanol, de-
natured ethanol, and other alcohols by volume with gaso-
line or other fuels;

(E) natural gas;
(F) liquefied petroleum gas;
(G) hydrogen;
(H) coal derived liquid fuels;
(I) fuels (except alcohol) derived from biological mate-

rials;
(J) electricity (including electricity from solar energy);

and
(K) any other fuel the Secretary of Transportation pre-

scribes by regulation that is not substantially petroleum
and that would yield substantial energy security and envi-
ronmental benefits.
(2) ‘‘alternative fueled automobile’’ means an automobile

that is a—
(A) dedicated automobile; or
(B) dual fueled automobile.

(3) except as provided in section 32908 of this title, ‘‘auto-
mobile’’ means a 4-wheeled vehicle that is propelled by fuel, or
by alternative fuel, manufactured primarily for use on public
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streets, roads, and highways (except a vehicle operated only on
a rail line), and rated at—

(A) not more than 6,000 pounds gross vehicle weight;
or

(B) more than 6,000, but less than 10,000, pounds
gross vehicle weight, if the Secretary decides by regulation
that—

(i) an average fuel economy standard under this
chapter for the vehicle is feasible; and

(ii) an average fuel economy standard under this
chapter for the vehicle will result in significant energy
conservation or the vehicle is substantially used for
the same purposes as a vehicle rated at not more than
6,000 pounds gross vehicle weight.

(4) ‘‘automobile manufactured by a manufacturer’’ includes
every automobile manufactured by a person that controls, is
controlled by, or is under common control with the manufac-
turer, but does not include an automobile manufactured by the
person that is exported not later than 30 days after the end of
the model year in which the automobile is manufactured.

(5) ‘‘average fuel economy’’ means average fuel economy
determined under section 32904 of this title.

(6) ‘‘average fuel economy standard’’ means a performance
standard specifying a minimum level of average fuel economy
applicable to a manufacturer in a model year.

(7) ‘‘dedicated automobile’’ means an automobile that oper-
ates only on alternative fuel.

(8) ‘‘dual fueled automobile’’ means an automobile that—
(A) is capable of operating on alternative fuel and on

gasoline or diesel fuel;
(B) provides equal or superior energy efficiency, as cal-

culated for the applicable model year during fuel economy
testing for the United States Government, when operating
on alternative fuel as when operating on gasoline or diesel
fuel;

(C) for model years 1993–1995 for an automobile capa-
ble of operating on a mixture of an alternative fuel and
gasoline or diesel fuel and if the Administrator of the En-
vironmental Protection Agency decides to extend the appli-
cation of this subclause, for an additional period ending
not later than the end of the last model year to which sec-
tion 32905(b) and (d) of this title applies, provides equal or
superior energy efficiency, as calculated for the applicable
model year during fuel economy testing for the Govern-
ment, when operating on a mixture of alternative fuel and
gasoline or diesel fuel containing exactly 50 percent gaso-
line or diesel fuel as when operating on gasoline or diesel
fuel; and

(D) for a passenger automobile, meets or exceeds the
minimum driving range prescribed under subsection (c) of
this section.
(9) ‘‘fuel’’ means—

(A) gasoline;
(B) diesel oil; or
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(C) other liquid or gaseous fuel that the Secretary de-
cides by regulation to include in this definition as con-
sistent with the need of the United States to conserve en-
ergy.
(10) ‘‘fuel economy’’ means the average number of miles

traveled by an automobile for each gallon of gasoline (or equiv-
alent amount of other fuel) used, as determined by the Admin-
istrator under section 32904(c) of this title.

(11) ‘‘import’’ means to import into the customs territory of
the United States.

(12) ‘‘manufacture’’ (except under section 32902(d) of this
title) means to produce or assemble in the customs territory of
the United States or to import.

(13) ‘‘manufacturer’’ means—
(A) a person engaged in the business of manufacturing

automobiles, including a predecessor or successor of the
person to the extent provided under regulations prescribed
by the Secretary; and

(B) if more than one person is the manufacturer of an
automobile, the person specified under regulations pre-
scribed by the Secretary.
(14) ‘‘model’’ means a class of automobiles as decided by

regulation by the Administrator after consulting and coordi-
nating with the Secretary.

(15) ‘‘model year’’, when referring to a specific calendar
year, means—

(A) the annual production period of a manufacturer, as
decided by the Administrator, that includes January 1 of
that calendar year; or

(B) that calendar year if the manufacturer does not
have an annual production period.
(16) ‘‘passenger automobile’’ means an automobile that the

Secretary decides by regulation is manufactured primarily for
transporting not more than 10 individuals, but does not in-
clude an automobile capable of off-highway operation that the
Secretary decides by regulation—

(A) has a significant feature (except 4-wheel drive) de-
signed for off-highway operation; and

(B) is a 4-wheel drive automobile or is rated at more
than 6,000 pounds gross vehicle weight.

(b) AUTHORITY TO CHANGE PERCENTAGE.—The Secretary may
prescribe regulations changing the percentage referred to in sub-
section (a)(1)(D) of this section to not less than 70 percent because
of requirements relating to cold start, safety, or vehicle functions.

(c) MINIMUM DRIVING RANGES FOR DUAL FUELED PASSENGER
AUTOMOBILES.—(1) The Secretary shall prescribe by regulation the
minimum driving range that dual fueled automobiles that are pas-
senger automobiles must meet when operating on alternative fuel
to be dual fueled automobiles under sections 32905 and 32906 of
this title. A determination whether a dual fueled automobile meets
the minimum driving range requirement under this paragraph
shall be based on the combined Agency city/highway fuel economy
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as determined for average fuel economy purposes for those auto-
mobiles.

(2)(A) The Secretary may prescribe a lower range for a specific
model than that prescribed under paragraph (1) of this subsection.
A manufacturer may petition for a lower range than that pre-
scribed under paragraph (1) for a specific model.

(B) The minimum driving range prescribed for dual fueled
automobiles (except electric automobiles) under subparagraph (A)
of this paragraph or paragraph (1) of this subsection must be at
least 200 miles.

(C) If the Secretary prescribes a minimum driving range of 200
miles for dual fueled automobiles (except electric automobiles)
under paragraph (1) of this subsection, subparagraph (A) of this
paragraph does not apply to dual fueled automobiles (except elec-
tric automobiles).

(3) In prescribing a minimum driving range under paragraph
(1) of this subsection and in taking an action under paragraph (2)
of this subsection, the Secretary shall consider the purpose set
forth in section 3 of the Alternative Motor Fuels Act of 1988 (Public
Law 100–494, 102 Stat. 2442), consumer acceptability, economic
practicability, technology, environmental impact, safety, drivability,
performance, and other factors the Secretary considers relevant.

§ 32902. Average fuel economy standards
(a) NON-PASSENGER AUTOMOBILES.—At least 18 months before

the beginning of each model year, the Secretary of Transportation
shall prescribe by regulation average fuel economy standards for
automobiles (except passenger automobiles) manufactured by a
manufacturer in that model year. Each standard shall be the max-
imum feasible average fuel economy level that the Secretary de-
cides the manufacturers can achieve in that model year. The Sec-
retary may prescribe separate standards for different classes of
automobiles.

(b) PASSENGER AUTOMOBILES.—Except as provided in this sec-
tion, the average fuel economy standard for passenger automobiles
manufactured by a manufacturer in a model year after model year
1984 shall be 27.5 miles a gallon.

(c) AMENDING PASSENGER AUTOMOBILE STANDARDS.—(1) Sub-
ject to paragraph (2) of this subsection, the Secretary of Transpor-
tation may prescribe regulations amending the standard under
subsection (b) of this section for a model year to a level that the
Secretary decides is the maximum feasible average fuel economy
level for that model year. Section 553 of title 5 applies to a pro-
ceeding to amend the standard. However, any interested person
may make an oral presentation and a transcript shall be taken of
that presentation.

(2) If an amendment increases the standard above 27.5 miles
a gallon or decreases the standard below 26.0 miles a gallon, the
Secretary of Transportation shall submit the amendment to Con-
gress. The procedures of section 551 of the Energy Policy and Con-
servation Act (42 U.S.C. 6421) apply to an amendment, except that
the 15 calendar days referred to in section 551(c) and (d) of the Act
(42 U.S.C. 6421(c), (d)) are deemed to be 60 calendar days, and the
5 calendar days referred to in section 551(f)(4)(A) of the Act (42
U.S.C. 6421(f)(4)(A)) are deemed to be 20 calendar days. If either
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House of Congress disapproves the amendment under those proce-
dures, the amendment does not take effect.

(d) EXEMPTIONS.—(1) Except as provided in paragraph (3) of
this subsection, on application of a manufacturer that manufac-
tured (whether in the United States or not) fewer than 10,000 pas-
senger automobiles in the model year 2 years before the model year
for which the application is made, the Secretary of Transportation
may exempt by regulation the manufacturer from a standard under
subsection (b) or (c) of this section. An exemption for a model year
applies only if the manufacturer manufactures (whether in the
United States or not) fewer than 10,000 passenger automobiles in
the model year. The Secretary may exempt a manufacturer only if
the Secretary—

(A) finds that the applicable standard under those sub-
sections is more stringent than the maximum feasible average
fuel economy level that the manufacturer can achieve; and

(B) prescribes by regulation an alternative average fuel
economy standard for the passenger automobiles manufactured
by the exempted manufacturer that the Secretary decides is
the maximum feasible average fuel economy level for the man-
ufacturers to which the alternative standard applies.
(2) An alternative average fuel economy standard the Secretary

of Transportation prescribes under paragraph (1)(B) of this sub-
section may apply to an individually exempted manufacturer, to all
automobiles to which this subsection applies, or to classes of pas-
senger automobiles, as defined under regulations of the Secretary,
manufactured by exempted manufacturers.

(3) Notwithstanding paragraph (1) of this subsection, an im-
porter registered under section 30141(c) of this title may not be ex-
empted as a manufacturer under paragraph (1) for a motor vehicle
that the importer—

(A) imports; or
(B) brings into compliance with applicable motor vehicle

safety standards prescribed under chapter 301 of this title for
an individual under section 30142 of this title.
(4) The Secretary of Transportation may prescribe the contents

of an application for an exemption.
(e) EMERGENCY VEHICLES.—(1) In this subsection, ‘‘emergency

vehicle’’ means an automobile manufactured primarily for use—
(A) as an ambulance or combination ambulance-hearse;
(B) by the United States Government or a State or local

government for law enforcement; or
(C) for other emergency uses prescribed by regulation by

the Secretary of Transportation.
(2) A manufacturer may elect to have the fuel economy of an

emergency vehicle excluded in applying a fuel economy standard
under subsection (a), (b), (c), or (d) of this section. The election is
made by providing written notice to the Secretary of Transpor-
tation and to the Administrator of the Environmental Protection
Agency.

(f) CONSIDERATIONS ON DECISIONS ON MAXIMUM FEASIBLE AV-
ERAGE FUEL ECONOMY.—When deciding maximum feasible average
fuel economy under this section, the Secretary of Transportation
shall consider technological feasibility, economic practicability, the
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effect of other motor vehicle standards of the Government on fuel
economy, and the need of the United States to conserve energy.

(g) REQUIREMENTS FOR OTHER AMENDMENTS.—(1) The Sec-
retary of Transportation may prescribe regulations amending an
average fuel economy standard prescribed under subsection (a) or
(d) of this section if the amended standard meets the requirements
of subsection (a) or (d), as appropriate.

(2) When the Secretary of Transportation prescribes an amend-
ment under this section that makes an average fuel economy
standard more stringent, the Secretary shall prescribe the amend-
ment (and submit the amendment to Congress when required
under subsection (c)(2) of this section) at least 18 months before the
beginning of the model year to which the amendment applies.

(h) LIMITATIONS.—In carrying out subsections (c), (f), and (g) of
this section, the Secretary of Transportation—

(1) may not consider the fuel economy of dedicated auto-
mobiles; and

(2) shall consider dual fueled automobiles to be operated
only on gasoline or diesel fuel.
(i) CONSULTATION.—The Secretary of Transportation shall con-

sult with the Secretary of Energy in carrying out this section and
section 32903 of this title.

(j) SECRETARY OF ENERGY COMMENTS.—(1) Before issuing a no-
tice proposing to prescribe or amend an average fuel economy
standard under subsection (a), (c), or (g) of this section, the Sec-
retary of Transportation shall give the Secretary of Energy at least
10 days from the receipt of the notice during which the Secretary
of Energy may, if the Secretary of Energy concludes that the pro-
posed standard would adversely affect the conservation goals of the
Secretary of Energy, provide written comments to the Secretary of
Transportation about the impact of the standard on those goals. To
the extent the Secretary of Transportation does not revise a pro-
posed standard to take into account comments of the Secretary of
Energy on any adverse impact of the standard, the Secretary of
Transportation shall include those comments in the notice.

(2) Before taking final action on a standard or an exemption
from a standard under this section, the Secretary of Transportation
shall notify the Secretary of Energy and provide the Secretary of
Energy a reasonable time to comment.

§ 32903. Credits for exceeding average fuel economy stand-
ards

(a) EARNING AND PERIOD FOR APPLYING CREDITS.—When the
average fuel economy of passenger automobiles manufactured by a
manufacturer in a particular model year exceeds an applicable av-
erage fuel economy standard under section 32902(b)–(d) of this title
(determined by the Secretary of Transportation without regard to
credits under this section), the manufacturer earns credits. The
credits may be applied to—

(1) any of the 3 consecutive model years immediately be-
fore the model year for which the credits are earned; and
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1 So in law. Reference in section 32903(a)(2) probably should be to ‘‘paragraph (1)’’.

(2) to the extent not used under clause (1) 1 of this sub-
section, any of the 3 consecutive model years immediately after
the model year for which the credits are earned.
(b) PERIOD OF AVAILABILITY AND PLAN FOR FUTURE CREDITS.—

(1) Except as provided in paragraph (2) of this subsection, credits
under this section are available to a manufacturer at the end of the
model year in which earned.

(2)(A) Before the end of a model year, if a manufacturer has
reason to believe that its average fuel economy for passenger auto-
mobiles will be less than the applicable standard for that model
year, the manufacturer may submit a plan to the Secretary of
Transportation demonstrating that the manufacturer will earn suf-
ficient credits under this section within the next 3 model years to
allow the manufacturer to meet that standard for the model year
involved. Unless the Secretary finds that the manufacturer is un-
likely to earn sufficient credits under the plan, the Secretary shall
approve the plan. Those credits are available for the model year in-
volved if—

(i) the Secretary approves the plan; and
(ii) the manufacturer earns those credits as provided by

the plan.
(B) If the average fuel economy of a manufacturer is less than

the applicable standard under section 32902(b)–(d) of this title
after applying credits under subsection (a)(1) of this section, the
Secretary of Transportation shall notify the manufacturer and give
the manufacturer a reasonable time (of at least 60 days) to submit
a plan.

(c) DETERMINING NUMBER OF CREDITS.—The number of credits
a manufacturer earns under this section equals the product of—

(1) the number of tenths of a mile a gallon by which the
average fuel economy of the passenger automobiles manufac-
tured by the manufacturer in the model year in which the
credits are earned exceeds the applicable average fuel economy
standard under section 32902(b)–(d) of this title; times

(2) the number of passenger automobiles manufactured by
the manufacturer during that model year.
(d) APPLYING CREDITS FOR PASSENGER AUTOMOBILES.—The

Secretary of Transportation shall apply credits to a model year on
the basis of the number of tenths of a mile a gallon by which the
manufacturer involved was below the applicable average fuel econ-
omy standard for that model year and the number of passenger
automobiles manufactured that model year by the manufacturer.
Credits applied to a model year are no longer available for another
model year. Before applying credits, the Secretary shall give the
manufacturer written notice and reasonable opportunity to
comment.

(e) APPLYING CREDITS FOR NON-PASSENGER AUTOMOBILES.—
Credits for a manufacturer of automobiles that are not passenger
automobiles are earned and applied to a model year in which the
average fuel economy of that class of automobiles is below the ap-
plicable average fuel economy standard under section 32902(a) of
this title, to the same extent and in the same way as provided in
this section for passenger automobiles.
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(f) REFUND OF COLLECTED PENALTY.—When a civil penalty has
been collected under this chapter from a manufacturer that has
earned credits under this section, the Secretary of the Treasury
shall refund to the manufacturer the amount of the penalty to the
extent the penalty is attributable to credits available under this
section.

§ 32904. Calculation of average fuel economy
(a) METHOD OF CALCULATION.—(1) The Administrator of the

Environmental Protection Agency shall calculate the average fuel
economy of a manufacturer subject to—

(A) section 32902(a) of this title in a way prescribed by the
Administrator; and

(B) section 32902(b)–(d) of this title by dividing—
(i) the number of passenger automobiles manufactured

by the manufacturer in a model year; by
(ii) the sum of the fractions obtained by dividing the

number of passenger automobiles of each model manufac-
tured by the manufacturer in that model year by the fuel
economy measured for that model.

(2)(A) In this paragraph, ‘‘electric vehicle’’ means a vehicle
powered primarily by an electric motor drawing electrical current
from a portable source.

(B) If a manufacturer manufactures an electric vehicle, the Ad-
ministrator shall include in the calculation of average fuel economy
under paragraph (1) of this subsection equivalent petroleum based
fuel economy values determined by the Secretary of Energy for var-
ious classes of electric vehicles. The Secretary shall review those
values each year and determine and propose necessary revisions
based on the following factors:

(i) the approximate electrical energy efficiency of the vehi-
cle, considering the kind of vehicle and the mission and weight
of the vehicle.

(ii) the national average electrical generation and trans-
mission efficiencies.

(iii) the need of the United States to conserve all forms of
energy and the relative scarcity and value to the United States
of all fuel used to generate electricity.

(iv) the specific patterns of use of electric vehicles com-
pared to petroleum-fueled vehicles.
(b) SEPARATE CALCULATIONS FOR PASSENGER AUTOMOBILES

MANUFACTURED DOMESTICALLY AND NOT DOMESTICALLY.—(1)(A)
Except as provided in paragraphs (6) and (7) of this subsection, the
Administrator shall make separate calculations under subsection
(a)(1)(B) of this section for—

(i) passenger automobiles manufactured domestically by a
manufacturer (or included in this category under paragraph (5)
of this subsection); and

(ii) passenger automobiles not manufactured domestically
by that manufacturer (or excluded from this category under
paragraph (5) of this subsection).
(B) Passenger automobiles described in subparagraph (A) (i)

and (ii) of this paragraph are deemed to be manufactured by sepa-
rate manufacturers under this chapter.
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(2) In this subsection (except as provided in paragraph (3)), a
passenger automobile is deemed to be manufactured domestically
in a model year if at least 75 percent of the cost to the manufac-
turer is attributable to value added in the United States or Can-
ada, unless the assembly of the automobile is completed in Canada
and the automobile is imported into the United States more than
30 days after the end of the model year.

(3)(A) In this subsection, a passenger automobile is deemed to
be manufactured domestically in a model year, as provided in sub-
paragraph (B) of this paragraph, if at least 75 percent of the cost
to the manufacturer is attributable to value added in the United
States, Canada, or Mexico, unless the assembly of the automobile
is completed in Canada or Mexico and the automobile is imported
into the United States more than 30 days after the end of the
model year.

(B) Subparagraph (A) of this paragraph applies to automobiles
manufactured by a manufacturer and sold in the United States, re-
gardless of the place of assembly, as follows:

(i) A manufacturer that began assembling automobiles in
Mexico before model year 1992 may elect, during the period
from January 1, 1997, through January 1, 2004, to have sub-
paragraph (A) of this paragraph apply to all automobiles man-
ufactured by that manufacturer beginning with the model year
that begins after the date of the election.

(ii) For a manufacturer that began assembling automobiles
in Mexico after model year 1991, subparagraph (A) of this
paragraph applies to all automobiles manufactured by that
manufacturer beginning with the model year that begins after
January 1, 1994, or the model year beginning after the date
the manufacturer begins assembling automobiles in Mexico,
whichever is later.

(iii) A manufacturer not described in clause (i) or (ii) of
this subparagraph that assembles automobiles in the United
States or Canada, but not in Mexico, may elect, during the pe-
riod from January 1, 1997, through January 1, 2004, to have
subparagraph (A) of this paragraph apply to all automobiles
manufactured by that manufacturer beginning with the model
year that begins after the date of the election. However, if the
manufacturer begins assembling automobiles in Mexico before
making an election under this subparagraph, this clause does
not apply, and the manufacturer is subject to clause (ii) of this
subparagraph.

(iv) For a manufacturer that does not assemble auto-
mobiles in the United States, Canada, or Mexico, subpara-
graph (A) of this paragraph applies to all automobiles manu-
factured by that manufacturer beginning with the model year
that begins after January 1, 1994.

(v) For a manufacturer described in clause (i) or (iii) of this
subparagraph that does not make an election within the speci-
fied period, subparagraph (A) of this paragraph applies to all
automobiles manufactured by that manufacturer beginning
with the model year that begins after January 1, 2004.
(C) The Secretary of Transportation shall prescribe reasonable

procedures for elections under subparagraph (B) of this paragraph.
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(4) In this subsection, the fuel economy of a passenger auto-
mobile that is not manufactured domestically is deemed to be equal
to the average fuel economy of all passenger automobiles manufac-
tured by the same manufacturer that are not manufactured domes-
tically.

(5)(A) A manufacturer may submit to the Secretary of Trans-
portation for approval a plan, including supporting material, stat-
ing the actions and the deadlines for taking the actions, that will
ensure that the model or models referred to in subparagraph (B)
of this paragraph will be manufactured domestically before the end
of the 4th model year covered by the plan. The Secretary promptly
shall consider and act on the plan. The Secretary shall approve the
plan unless—

(i) the Secretary finds that the plan is inadequate to meet
the requirements of this paragraph; or

(ii) the manufacturer previously has submitted a plan ap-
proved by the Secretary under this paragraph.
(B) If the plan is approved, the Administrator shall include

under paragraph (1)(A)(i) and exclude under paragraph (1)(A)(ii) of
this subsection, for each of the 4 model years covered by the plan,
not more than 150,000 passenger automobiles manufactured by
that manufacturer but not qualifying as domestically manufactured
if—

(i) the model or models involved previously have not been
manufactured domestically;

(ii) at least 50 percent of the cost to the manufacturer of
each of the automobiles is attributable to value added in the
United States or Canada;

(iii) the automobiles, if their assembly was completed in
Canada, are imported into the United States not later than 30
days after the end of the model year; and

(iv) the model or models are manufactured domestically
before the end of the 4th model year covered by the plan.
(6)(A) A manufacturer may file with the Secretary of Transpor-

tation a petition for an exemption from the requirement of separate
calculations under paragraph (1)(A) of this subsection if the manu-
facturer began automobile production or assembly in the United
States—

(i) after December 22, 1975, and before May 1, 1980; or
(ii) after April 30, 1980, if the manufacturer has engaged

in the production or assembly in the United States for at least
one model year ending before January 1, 1986.
(B) The Secretary of Transportation shall grant the exemption

unless the Secretary finds that the exemption would result in re-
duced employment in the United States related to motor vehicle
manufacturing during the period of the exemption. An exemption
under this paragraph is effective for 5 model years or, if requested
by the manufacturer, a longer period provided by the Secretary in
the order granting the exemption. The exemption applies to pas-
senger automobiles manufactured by that manufacturer during the
period of the exemption.

(C) Before granting an exemption, the Secretary of Transpor-
tation shall provide notice of, and reasonable opportunity for, writ-
ten or oral comment about the petition. The period for comment
shall end not later than 60 days after the petition is filed, except
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that the Secretary may extend the period for not more than an-
other 30 days. The Secretary shall decide whether to grant or deny
the exemption, and publish notice of the decision in the Federal
Register, not later than 90 days after the petition is filed, except
that the Secretary may extend the time for decision to a later date
(not later than 150 days after the petition is filed) if the Secretary
publishes notice of, and reasons for, the extension in the Federal
Register. If the Secretary does not make a decision within the time
provided in this subparagraph, the petition is deemed to have been
granted. Not later than 30 days after the end of the decision pe-
riod, the Secretary shall submit a written statement of the reasons
for not making a decision to the Committee on Commerce, Science,
and Transportation of the Senate and the Committee on Commerce
of the House of Representatives.

(7)(A) A person adversely affected by a decision of the Sec-
retary of Transportation granting or denying an exemption may
file, not later than 30 days after publication of the notice of the de-
cision, a petition for review in the United States Court of Appeals
for the District of Columbia Circuit. That court has exclusive juris-
diction to review the decision and to affirm, remand, or set aside
the decision under section 706(2)(A)–(D) of title 5.

(B) A judgment of the court under this subparagraph may be
reviewed by the Supreme Court under section 1254 of title 28. Ap-
plication for review by the Supreme Court must be made not later
than 30 days after entry of the court’s judgment.

(C) A decision of the Secretary of Transportation on a petition
for an exemption under this paragraph may be reviewed adminis-
tratively or judicially only as provided in this paragraph.

(8) Notwithstanding section 32903 of this title, during a model
year when an exemption under this paragraph is effective for a
manufacturer—

(A) credit may not be earned under section 32903(a) of this
title by the manufacturer; and

(B) credit may not be made available under section
32903(b)(2) of this title for the manufacturer.
(c) TESTING AND CALCULATION PROCEDURES.—The Adminis-

trator shall measure fuel economy for each model and calculate av-
erage fuel economy for a manufacturer under testing and calcula-
tion procedures prescribed by the Administrator. However, except
under section 32908 of this title, the Administrator shall use the
same procedures for passenger automobiles the Administrator used
for model year 1975 (weighted 55 percent urban cycle and 45 per-
cent highway cycle), or procedures that give comparable results. A
measurement of fuel economy or a calculation of average fuel econ-
omy (except under section 32908) shall be rounded off to the near-
est .1 of a mile a gallon. The Administrator shall decide on the
quantity of other fuel that is equivalent to one gallon of gasoline.
To the extent practicable, fuel economy tests shall be carried out
with emissions tests under section 206 of the Clean Air Act (42
U.S.C. 7525).

(d) EFFECTIVE DATE OF PROCEDURE OR AMENDMENT.—The Ad-
ministrator shall prescribe a procedure under this section, or an
amendment (except a technical or clerical amendment) in a proce-
dure, at least 12 months before the beginning of the model year to
which the procedure or amendment applies.
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(e) REPORTS AND CONSULTATION.—The Administrator shall re-
port measurements and calculations under this section to the Sec-
retary of Transportation and shall consult and coordinate with the
Secretary in carrying out this section.

§ 32905. Manufacturing incentives for alternative fuel auto-
mobiles

(a) DEDICATED AUTOMOBILES.—Except as provided in sub-
section (c) of this section or section 32904(a)(2) of this title, for any
model of dedicated automobile manufactured by a manufacturer
after model year 1992, the fuel economy measured for that model
shall be based on the fuel content of the alternative fuel used to
operate the automobile. A gallon of a liquid alternative fuel used
to operate a dedicated automobile is deemed to contain .15 gallon
of fuel.

(b) DUAL FUELED AUTOMOBILES.—Except as provided in sub-
section (d) of this section or section 32904(a)(2) of this title, for any
model of dual fueled automobile manufactured by a manufacturer
in model years 1993–2004, the Administrator of the Environmental
Protection Agency shall measure the fuel economy for that model
by dividing 1.0 by the sum of—

(1) .5 divided by the fuel economy measured under section
32904(c) of this title when operating the model on gasoline or
diesel fuel; and

(2) .5 divided by the fuel economy measured under sub-
section (a) of this section when operating the model on alter-
native fuel.
(c) GASEOUS FUEL DEDICATED AUTOMOBILES.—For any model

of gaseous fuel dedicated automobile manufactured by a manufac-
turer after model year 1992, the Administrator shall measure the
fuel economy for that model based on the fuel content of the gas-
eous fuel used to operate the automobile. One hundred cubic feet
of natural gas is deemed to contain .823 gallon equivalent of nat-
ural gas. The Secretary of Transportation shall determine the ap-
propriate gallon equivalent of other gaseous fuels. A gallon equiva-
lent of gaseous fuel is deemed to have a fuel content of .15 gallon
of fuel.

(d) GASEOUS FUEL DUAL FUELED AUTOMOBILES.—For any
model of gaseous fuel dual fueled automobile manufactured by a
manufacturer in model years 1993–2004, the Administrator shall
measure the fuel economy for that model by dividing 1.0 by the
sum of—

(1) .5 divided by the fuel economy measured under section
32904(c) of this title when operating the model on gasoline or
diesel fuel; and

(2) .5 divided by the fuel economy measured under sub-
section (c) of this section when operating the model on gaseous
fuel.
(e) FUEL ECONOMY CALCULATIONS.—The Administrator shall

calculate the manufacturer’s average fuel economy under section
32904(a)(1) of this title for each model described under subsections
(a)–(d) of this section by using as the denominator the fuel economy
measured for each model under subsections (a)–(d).
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(f) EXTENDING APPLICATION OF SUBSECTIONS (b) AND (d).—Not
later than December 31, 2001, the Secretary of Transportation
shall—

(1) extend by regulation the application of subsections (b)
and (d) of this section for not more than 4 consecutive model
years immediately after model year 2004 and explain the basis
on which the extension is granted; or

(2) publish a notice explaining the reasons for not extend-
ing the application of subsections (b) and (d) of this section.
(g) STUDY AND REPORT.—Not later than September 30, 2000,

the Secretary of Transportation, in consultation with the Secretary
of Energy and the Administrator, shall complete a study of the suc-
cess of the policy of subsections (b) and (d) of this title, and submit
to the Committees on Commerce, Science, and Transportation and
Governmental Affairs of the Senate and the Committee on Com-
merce of the House of Representatives a report on the results of the
study, including preliminary conclusions on whether the applica-
tion of subsections (b) and (d) should be extended for up to 4 more
model years. The study and conclusions shall consider—

(1) the availability to the public of alternative fueled auto-
mobiles and alternative fuel;

(2) energy conservation and security;
(3) environmental considerations; and
(4) other relevant factors.

§ 32906. Maximum fuel economy increase for alternative fuel
automobiles

(a) MAXIMUM INCREASES.—(1)(A) For each of the model years
1993–2004 for each category of automobile (except an electric auto-
mobile), the maximum increase in average fuel economy for a man-
ufacturer attributable to dual fueled automobiles is 1.2 miles a gal-
lon.

(B) If the application of section 32905(b) and (d) of this title is
extended under section 32905(f) of this title, for each category of
automobile (except an electric automobile) the maximum increase
in average fuel economy for a manufacturer for each of the model
years 2005–2008 attributable to dual fueled automobiles is .9 mile
a gallon.

(2) In applying paragraph (1) of this subsection, the Adminis-
trator of the Environmental Protection Agency shall determine the
increase in a manufacturer’s average fuel economy attributable to
dual fueled automobiles by subtracting from the manufacturer’s av-
erage fuel economy calculated under section 32905(e) of this title
the number equal to what the manufacturer’s average fuel economy
would be if it were calculated by the formula in section 32904(a)(1)
of this title by including as the denominator for each model of dual
fueled automobile the fuel economy when the automobiles are oper-
ated on gasoline or diesel fuel. If the increase attributable to dual
fueled automobiles for any model year described—

(A) in paragraph (1)(A) of this subsection is more than 1.2
miles a gallon, the limitation in paragraph (1)(A) applies; and

(B) in paragraph (1)(B) of this subsection is more than .9
mile a gallon, the limitation in paragraph (1)(B) applies.
(b) OFFSETS.—Notwithstanding this section and sections

32901(c) and 32905 of this title, if the Secretary of Transportation
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reduces the average fuel economy standard for passenger auto-
mobiles for any model year below 27.5 miles a gallon, an increase
in average fuel economy for passenger automobiles of more than .7
mile a gallon to which a manufacturer of dual fueled automobiles
would otherwise be entitled is reduced by an amount equal to the
amount of the reduction in the standard. However, the increase
may not be reduced to less than .7 mile a gallon.

§ 32907. Reports and tests of manufacturers
(a) MANUFACTURER REPORTS.—(1) A manufacturer shall report

to the Secretary of Transportation on—
(A) whether the manufacturer will comply with an applica-

ble average fuel economy standard under section 32902 of this
title for the model year for which the report is made;

(B) the actions the manufacturer has taken or intends to
take to comply with the standard; and

(C) other information the Secretary requires by regulation.
(2) A manufacturer shall submit a report under paragraph (1)

of this subsection during the 30 days—
(A) before the beginning of each model year; and
(B) beginning on the 180th day of the model year.

(3) When a manufacturer decides that actions reported under
paragraph (1)(B) of this subsection are not sufficient to ensure com-
pliance with that standard, the manufacturer shall report to the
Secretary additional actions the manufacturer intends to take to
comply with the standard and include a statement about whether
those actions are sufficient to ensure compliance.

(4) This subsection does not apply to a manufacturer for a
model year for which the manufacturer is subject to an alternative
average fuel economy standard under section 32902(d) of this title.

(b) RECORDS, REPORTS, TESTS, INFORMATION, AND INSPEC-
TION.—(1) Under regulations prescribed by the Secretary or the Ad-
ministrator of the Environmental Protection Agency to carry out
this chapter, a manufacturer shall keep records, make reports, con-
duct tests, and provide items and information. On request and dis-
play of proper credentials, an officer or employee designated by the
Secretary or Administrator may inspect automobiles and records of
the manufacturer. An inspection shall be made at a reasonable
time and in a reasonable way.

(2) The district courts of the United States may—
(A) issue an order enforcing a requirement or request

under paragraph (1) of this subsection; and
(B) punish a failure to obey the order as a contempt of

court.

§ 32908. Fuel economy information
(a) DEFINITIONS.—In this section—

(1) ‘‘automobile’’ includes an automobile rated at not more
than 8,500 pounds gross vehicle weight regardless of whether
the Secretary of Transportation has applied this chapter to the
automobile under section 32901(a)(3)(B) of this title.

(2) ‘‘dealer’’ means a person residing or located in a State,
the District of Columbia, or a territory or possession of the
United States, and engaged in the sale or distribution of new
automobiles to the first person (except a dealer buying as a
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1 So in law. Reference in section 32908(b)(1)(F) probably should be to ‘‘subparagraphs (A)–(D)’’.

dealer) that buys the automobile in good faith other than for
resale.
(b) LABELING REQUIREMENTS AND CONTENTS.—(1) Under regu-

lations of the Administrator of the Environmental Protection Agen-
cy, a manufacturer of automobiles shall attach a label to a promi-
nent place on each automobile manufactured in a model year. The
dealer shall maintain the label on the automobile. The label shall
contain the following information:

(A) the fuel economy of the automobile.
(B) the estimated annual fuel cost of operating the auto-

mobile.
(C) the range of fuel economy of comparable automobiles

of all manufacturers.
(D) a statement that a booklet is available from the dealer

to assist in making a comparison of fuel economy of other auto-
mobiles manufactured by all manufacturers in that model year.

(E) the amount of the automobile fuel efficiency tax im-
posed on the sale of the automobile under section 4064 of the
Internal Revenue Code of 1986 (26 U.S.C. 4064).

(F) other information required or authorized by the Admin-
istrator that is related to the information required by clauses
(A)–(D) 1 of this paragraph.
(2) The Administrator may allow a manufacturer to comply

with this subsection by—
(A) disclosing the information on the label required under

section 3 of the Automobile Information Disclosure Act (15
U.S.C. 1232); and

(B) including the statement required by paragraph (1)(E)
of this subsection at a time and in a way that takes into ac-
count special circumstances or characteristics.
(3) For dedicated automobiles manufactured after model year

1992, the fuel economy of those automobiles under paragraph (1)(A)
of this subsection is the fuel economy for those automobiles when
operated on alternative fuel, measured under section 32905(a) or
(c) of this title, multiplied by .15. Each label required under para-
graph (1) of this subsection for dual fueled automobiles shall—

(A) indicate the fuel economy of the automobile when oper-
ated on gasoline or diesel fuel;

(B) clearly identify the automobile as a dual fueled auto-
mobile;

(C) clearly identify the fuels on which the automobile may
be operated; and

(D) contain a statement informing the consumer that the
additional information required by subsection (c)(2) of this sec-
tion is published and distributed by the Secretary of Energy.
(c) FUEL ECONOMY INFORMATION BOOKLET.—(1) The Adminis-

trator shall prepare the booklet referred to in subsection (b)(1)(D)
of this section. The booklet—

(A) shall be simple and readily understandable;
(B) shall contain information on fuel economy and esti-

mated annual fuel costs of operating automobiles manufac-
tured in each model year; and
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(C) may contain information on geographical or other dif-
ferences in estimated annual fuel costs.
(2)(A) For dual fueled automobiles manufactured after model

year 1992, the booklet published under paragraph (1) shall contain
additional information on—

(i) the energy efficiency and cost of operation of those auto-
mobiles when operated on gasoline or diesel fuel as compared
to those automobiles when operated on alternative fuel; and

(ii) the driving range of those automobiles when operated
on gasoline or diesel fuel as compared to those automobiles
when operated on alternative fuel.
(B) For dual fueled automobiles, the booklet published under

paragraph (1) also shall contain—
(i) information on the miles a gallon achieved by the auto-

mobiles when operated on alternative fuel; and
(ii) a statement explaining how the information made

available under this paragraph can be expected to change
when the automobile is operated on mixtures of alternative
fuel and gasoline or diesel fuel.
(3) The Secretary of Energy shall publish and distribute the

booklet. The Administrator shall prescribe regulations requiring
dealers to make the booklet available to prospective buyers.

(d) DISCLOSURE.—A disclosure about fuel economy or estimated
annual fuel costs under this section does not establish a warranty
under a law of the United States or a State.

(e) VIOLATIONS.—A violation of subsection (b) of this section
is—

(1) a violation of section 3 of the Automobile Information
Disclosure Act (15 U.S.C. 1232); and

(2) an unfair or deceptive act or practice in or affecting
commerce under the Federal Trade Commission Act (15 U.S.C.
41 et seq.), except sections 5(m) and 18 (15 U.S.C. 45(m), 57a).
(f) CONSULTATION.—The Administrator shall consult with the

Federal Trade Commission and the Secretaries of Transportation
and Energy in carrying out this section.

§ 32909. Judicial review of regulations
(a) FILING AND VENUE.—(1) A person that may be adversely af-

fected by a regulation prescribed in carrying out any of sections
32901–32904 or 32908 of this title may apply for review of the reg-
ulation by filing a petition for review in the United States Court
of Appeals for the District of Columbia Circuit or in the court of
appeals of the United States for the circuit in which the person re-
sides or has its principal place of business.

(2) A person adversely affected by a regulation prescribed
under section 32912(c)(1) of this title may apply for review of the
regulation by filing a petition for review in the court of appeals of
the United States for the circuit in which the person resides or has
its principal place of business.

(b) TIME FOR FILING AND JUDICIAL PROCEDURES.—The petition
must be filed not later than 59 days after the regulation is pre-
scribed, except that a petition for review of a regulation prescribing
an amendment of a standard submitted to Congress under section
32902(c)(2) of this title must be filed not later than 59 days after
the end of the 60-day period referred to in section 32902(c)(2). The
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clerk of the court shall send immediately a copy of the petition to
the Secretary of Transportation or the Administrator of the Envi-
ronmental Protection Agency, whoever prescribed the regulation.
The Secretary or the Administrator shall file with the court a
record of the proceeding in which the regulation was prescribed.

(c) ADDITIONAL PROCEEDINGS.—(1) When reviewing a regula-
tion under subsection (a)(1) of this section, the court, on request of
the petitioner, may order the Secretary or the Administrator to re-
ceive additional submissions if the court is satisfied the additional
submissions are material and there were reasonable grounds for
not presenting the submissions in the proceeding before the Sec-
retary or Administrator.

(2) The Secretary or the Administrator may amend or set aside
the regulation, or prescribe a new regulation because of the addi-
tional submissions presented. The Secretary or Administrator shall
file an amended or new regulation and the additional submissions
with the court. The court shall review a changed or new regulation.

(d) SUPREME COURT REVIEW AND ADDITIONAL REMEDIES.—A
judgment of a court under this section may be reviewed only by the
Supreme Court under section 1254 of title 28. A remedy under sub-
sections (a)(1) and (c) of this section is in addition to any other
remedies provided by law.

§ 32910. Administrative
(a) GENERAL POWERS.—(1) In carrying out this chapter, the

Secretary of Transportation or the Administrator of the Environ-
mental Protection Agency may—

(A) inspect and copy records of any person at reasonable
times;

(B) order a person to file written reports or answers to spe-
cific questions, including reports or answers under oath; and

(C) conduct hearings, administer oaths, take testimony,
and subpena witnesses and records the Secretary or Adminis-
trator considers advisable.
(2) A witness summoned under paragraph (1)(C) of this sub-

section is entitled to the same fee and mileage the witness would
have been paid in a court of the United States.

(b) CIVIL ACTIONS TO ENFORCE.—A civil action to enforce a
subpena or order of the Secretary or Administrator under sub-
section (a) of this section may be brought in the district court of
the United States for any judicial district in which the proceeding
by the Secretary or Administrator is conducted. The court may
punish a failure to obey an order of the court to comply with the
subpena or order of the Secretary or Administrator as a contempt
of court.

(c) DISCLOSURE OF INFORMATION.—The Secretary and the Ad-
ministrator each shall disclose information obtained under this
chapter (except information obtained under section 32904(c) of this
title) under section 552 of title 5. However, the Secretary or Admin-
istrator may withhold information under section 552(b)(4) of title
5 only if the Secretary or Administrator decides that disclosure of
the information would cause significant competitive damage. A
matter referred to in section 552(b)(4) and relevant to an adminis-
trative or judicial proceeding under this chapter may be disclosed
in that proceeding. A measurement or calculation under section
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32904(c) of this title shall be disclosed under section 552 of title 5
without regard to section 552(b).

(d) REGULATIONS.—The Administrator may prescribe regula-
tions to carry out duties of the Administrator under this chapter.

§ 32911. Compliance
(a) GENERAL.—A person commits a violation if the person fails

to comply with this chapter and regulations and standards pre-
scribed and orders issued under this chapter (except sections
32902, 32903, 32908(b), 32917(b), and 32918 and regulations and
standards prescribed and orders issued under those sections). The
Secretary of Transportation shall conduct a proceeding, with an op-
portunity for a hearing on the record, to decide whether a person
has committed a violation. Any interested person may participate
in a proceeding under this subsection.

(b) AUTOMOBILE MANUFACTURERS.—A manufacturer of auto-
mobiles commits a violation if the manufacturer fails to comply
with an applicable average fuel economy standard under section
32902 of this title. Compliance is determined after considering
credits available to the manufacturer under section 32903 of this
title. If average fuel economy calculations under section 32904(c) of
this title indicate that a manufacturer has violated this subsection,
the Secretary shall conduct a proceeding, with an opportunity for
a hearing on the record, to decide whether a violation has been
committed. The Secretary may not conduct the proceeding if fur-
ther measurements of fuel economy, further calculations of average
fuel economy, or other information indicates a violation has not
been committed. The results of the measurements and calculations
and the information shall be published in the Federal Register.
Any interested person may participate in a proceeding under this
subsection.

§ 32912. Civil penalties
(a) GENERAL PENALTY.—A person that violates section 32911(a)

of this title is liable to the United States Government for a civil
penalty of not more than $10,000 for each violation. A separate vio-
lation occurs for each day the violation continues.

(b) PENALTY FOR MANUFACTURER VIOLATIONS OF FUEL ECON-
OMY STANDARDS.—Except as provided in subsection (c) of this sec-
tion, a manufacturer that violates a standard prescribed for a
model year under section 32902 of this title is liable to the Govern-
ment for a civil penalty of $5 multiplied by each .1 of a mile a gal-
lon by which the applicable average fuel economy standard under
that section exceeds the average fuel economy—

(1) calculated under section 32904(a)(1)(A) or (B) of this
title for automobiles to which the standard applies manufac-
tured by the manufacturer during the model year;

(2) multiplied by the number of those automobiles; and
(3) reduced by the credits available to the manufacturer

under section 32903 of this title for the model year.
(c) HIGHER PENALTY AMOUNTS.—(1)(A) The Secretary of Trans-

portation shall prescribe by regulation a higher amount for each .1
of a mile a gallon to be used in calculating a civil penalty under
subsection (b) of this section, if the Secretary decides that the in-
crease in the penalty—
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(i) will result in, or substantially further, substantial en-
ergy conservation for automobiles in model years in which the
increased penalty may be imposed; and

(ii) will not have a substantial deleterious impact on the
economy of the United States, a State, or a region of a State.
(B) The amount prescribed under subparagraph (A) of this

paragraph may not be more than $10 for each .1 of a mile a gallon.
(C) The Secretary may make a decision under subparagraph

(A)(ii) of this paragraph only when the Secretary decides that it is
likely that the increase in the penalty will not—

(i) cause a significant increase in unemployment in a State
or a region of a State;

(ii) adversely affect competition; or
(iii) cause a significant increase in automobile imports.

(D) A higher amount prescribed under subparagraph (A) of this
paragraph is effective for the model year beginning at least 18
months after the regulation stating the higher amount becomes
final.

(2) The Secretary shall publish in the Federal Register a pro-
posed regulation under this subsection and a statement of the basis
for the regulation and provide each manufacturer of automobiles a
copy of the proposed regulation and the statement. The Secretary
shall provide a period of at least 45 days for written public com-
ments on the proposed regulation. The Secretary shall submit a
copy of the proposed regulation to the Federal Trade Commission
and request the Commission to comment on the proposed regula-
tion within that period. After that period, the Secretary shall give
interested persons and the Commission an opportunity at a public
hearing to present oral information, views, and arguments and to
direct questions about disputed issues of material fact to—

(A) other interested persons making oral presentations;
(B) employees and contractors of the Government that

made written comments or an oral presentation or participated
in the development or consideration of the proposed regulation;
and

(C) experts and consultants that provided information to a
person that the person includes, or refers to, in an oral presen-
tation.
(3) The Secretary may restrict the questions of an interested

person and the Commission when the Secretary decides that the
questions are duplicative or not likely to result in a timely and ef-
fective resolution of the issues. A transcript shall be kept of a pub-
lic hearing under this subsection. A copy of the transcript and writ-
ten comments shall be available to the public at the cost of repro-
duction.

(4) The Secretary shall publish a regulation prescribed under
this subsection in the Federal Register with the decisions required
under paragraph (1) of this subsection.

(5) An officer or employee of a department, agency, or instru-
mentality of the Government violates section 1905 of title 18 by
disclosing, except in an in camera proceeding by the Secretary or
a court, information—

(A) provided to the Secretary or the court during consider-
ation or review of a regulation prescribed under this sub-
section; and
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(B) decided by the Secretary to be confidential under sec-
tion 11(d) of the Energy Supply and Environmental Coordina-
tion Act of 1974 (15 U.S.C. 796(d)).
(d) WRITTEN NOTICE REQUIREMENT.—The Secretary shall im-

pose a penalty under this section by written notice.

§ 32913. Compromising and remitting civil penalties
(a) GENERAL AUTHORITY AND LIMITATIONS.—The Secretary of

Transportation may compromise or remit the amount of a civil pen-
alty imposed under section 32912(a) or (b) of this title. However,
the amount of a penalty imposed under section 32912(b) may be
compromised or remitted only to the extent—

(1) necessary to prevent the insolvency or bankruptcy of
the manufacturer of automobiles;

(2) the manufacturer shows that the violation was caused
by an act of God, a strike, or a fire; or

(3) the Federal Trade Commission certifies under sub-
section (b)(1) of this section that a reduction in the penalty is
necessary to prevent a substantial lessening of competition.
(b) CERTIFICATION BY COMMISSION.—(1) A manufacturer liable

for a civil penalty under section 32912(b) of this title may apply to
the Commission for a certification that a reduction in the penalty
is necessary to prevent a substantial lessening of competition in
the segment of the motor vehicle industry subject to the standard
that was violated. The Commission shall make the certification
when it finds that reduction is necessary to prevent the lessening.
The Commission shall state in the certification the maximum
amount by which the penalty may be reduced.

(2) An application under this subsection must be made not
later than 30 days after the Secretary decides that the manufac-
turer has violated section 32911(b) of this title. To the maximum
extent practicable, the Commission shall make a decision on an ap-
plication by the 90th day after the application is filed. A proceeding
under this subsection may not delay the manufacturer’s liability for
the penalty for more than 90 days after the application is filed.

(3) When a civil penalty is collected in a civil action under this
chapter before a decision of the Commission under this subsection
is final, the payment shall be paid to the court in which the action
was brought. The court shall deposit the payment in the general
fund of the Treasury on the 90th day after the decision of the Com-
mission becomes final. When the court is holding payment of a pen-
alty reduced under subsection (a)(3) of this section, the Secretary
shall direct the court to remit the appropriate amount of the pen-
alty to the manufacturer.

§ 32914. Collecting civil penalties
(a) CIVIL ACTIONS.—If a person does not pay a civil penalty

after it becomes a final order of the Secretary of Transportation or
a judgment of a court of appeals of the United States for a circuit,
the Attorney General shall bring a civil action in an appropriate
district court of the United States to collect the penalty. The valid-
ity and appropriateness of the final order imposing the penalty is
not reviewable in the action.

(b) PRIORITY OF CLAIMS.—A claim of a creditor against a bank-
rupt or insolvent manufacturer of automobiles has priority over a
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claim of the United States Government against the manufacturer
for a civil penalty under section 32912(b) of this title when the
creditor’s claim is for credit extended before a final judgment (with-
out regard to section 32913(b)(1) and (2) of this title) in an action
to collect under subsection (a) of this section.

§ 32915. Appealing civil penalties
Any interested person may appeal a decision of the Secretary

of Transportation to impose a civil penalty under section 32912(a)
or (b) of this title, or of the Federal Trade Commission under sec-
tion 32913(b)(1) of this title, in the United States Court of Appeals
for the District of Columbia Circuit or in the court of appeals of the
United States for the circuit in which the person resides or has its
principal place of business. A person appealing a decision must file
a notice of appeal with the court not later than 30 days after the
decision and, at the same time, send a copy of the notice by cer-
tified mail to the Secretary or the Commission. The Secretary or
the Commission promptly shall file with the court a certified copy
of the record of the proceeding in which the decision was made.

§ 32916. Reports to Congress
(a) ANNUAL REPORT.—Not later than January 15 of each year,

the Secretary of Transportation shall submit to each House of Con-
gress, and publish in the Federal Register, a report on the review
by the Secretary of average fuel economy standards prescribed
under this chapter.

(b) JOINT EXAMINATIONS AFTER GRANTING EXEMPTIONS.—(1)
After an exemption has been granted under section 32904(b)(6) of
this title, the Secretaries of Transportation and Labor shall conduct
annually a joint examination of the extent to which section
32904(b)(6)—

(A) achieves the purposes of this chapter;
(B) improves fuel efficiency (thereby facilitating conserva-

tion of petroleum and reducing petroleum imports);
(C) has promoted employment in the United States related

to automobile manufacturing;
(D) has not caused unreasonable harm to the automobile

manufacturing sector in the United States; and
(E) has permitted manufacturers that have assembled pas-

senger automobiles deemed to be manufactured domestically
under section 32904(b)(2) of this title thereafter to assemble in
the United States passenger automobiles of the same model
that have less than 75 percent of their value added in the
United States or Canada, together with the reasons.
(2) The Secretary of Transportation shall include the results of

the examination under paragraph (1) of this subsection in each re-
port submitted under subsection (a) of this section more than 180
days after an exemption has been granted under section
32904(b)(6) of this title, or submit the results of the examination
directly to Congress before the report is submitted when cir-
cumstances warrant.

§ 32917. Standards for executive agency automobiles
(a) DEFINITION.—In this section, ‘‘executive agency’’ has the

same meaning given that term in section 105 of title 5.
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(b) FLEET AVERAGE FUEL ECONOMY.—(1) The President shall
prescribe regulations that require passenger automobiles leased for
at least 60 consecutive days or bought by executive agencies in a
fiscal year to achieve a fleet average fuel economy (determined
under paragraph (2) of this subsection) for that year of at least the
greater of—

(A) 18 miles a gallon; or
(B) the applicable average fuel economy standard under

section 32902(b) or (c) of this title for the model year that in-
cludes January 1 of that fiscal year.
(2) Fleet average fuel economy is—

(A) the total number of passenger automobiles leased for
at least 60 consecutive days or bought by executive agencies in
a fiscal year (except automobiles designed for combat-related
missions, law enforcement work, or emergency rescue work);
divided by

(B) the sum of the fractions obtained by dividing the num-
ber of automobiles of each model leased or bought by the fuel
economy of that model.

§ 32918. Retrofit devices
(a) DEFINITION.—In this section, the term ‘‘retrofit device’’

means any component, equipment, or other device—
(1) that is designed to be installed in or on an automobile

(as an addition to, as a replacement for, or through alteration
or modification of, any original component, equipment, or other
device); and

(2) that any manufacturer, dealer, or distributor of the de-
vice represents will provide higher fuel economy than would
have resulted with the automobile as originally equipped,

as determined under regulations of the Administrator of the Envi-
ronmental Protection Agency. The term also includes a fuel addi-
tive for use in an automobile.

(b) EXAMINATION OF FUEL ECONOMY REPRESENTATIONS.—The
Federal Trade Commission shall establish a program for systemati-
cally examining fuel economy representations made with respect to
retrofit devices. Whenever the Commission has reason to believe
that any representation may be inaccurate, the Commission shall
request the Administrator to evaluate, in accordance with sub-
section (c) of this section, the retrofit device with respect to which
the representation was made.

(c) EVALUATION OF RETROFIT DEVICES.—(1) On application of
any manufacturer of a retrofit device (or prototype of a retrofit de-
vice), on request of the Commission under subsection (b) of this sec-
tion, or on the motion of the Administrator, the Administrator shall
evaluate, in accordance with regulations prescribed under sub-
section (e) of this section, any retrofit device to determine whether
the retrofit device increases fuel economy and to determine wheth-
er the representations, if any, made with respect to the retrofit de-
vice are accurate.

(2) If under paragraph (1) of this subsection, the Administrator
tests, or causes to be tested, any retrofit device on the application
of a manufacturer of the device, the manufacturer shall supply, at
the manufacturer’s expense, one or more samples of the device to
the Administrator and shall be liable for the costs of testing in-
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curred by the Administrator. The procedures for testing retrofit de-
vices so supplied may include a requirement for preliminary testing
by a qualified independent testing laboratory, at the expense of the
manufacturer of the device.

(d) RESULTS OF TESTS AND PUBLICATION IN FEDERAL REG-
ISTER.—(1) The Administrator shall publish in the Federal Register
a summary of the results of all tests conducted under this section,
together with the Administrator’s conclusions as to—

(A) the effect of any retrofit device on fuel economy;
(B) the effect of the device on emissions of air pollutants;

and
(C) any other information the Administrator determines to

be relevant in evaluating the device.
(2) The summary and conclusions shall also be submitted to

the Secretary of Transportation and the Commission.
(e) REGULATIONS ESTABLISHING TESTS AND PROCEDURES FOR

EVALUATION OF RETROFIT DEVICES.—The Administrator shall pre-
scribe regulations establishing—

(1) testing and other procedures for evaluating the extent
to which retrofit devices affect fuel economy and emissions of
air pollutants; and

(2) criteria for evaluating the accuracy of fuel economy rep-
resentations made with respect to retrofit devices.

§ 32919. Preemption
(a) GENERAL.—When an average fuel economy standard pre-

scribed under this chapter is in effect, a State or a political subdivi-
sion of a State may not adopt or enforce a law or regulation related
to fuel economy standards or average fuel economy standards for
automobiles covered by an average fuel economy standard under
this chapter.

(b) REQUIREMENTS MUST BE IDENTICAL.—When a requirement
under section 32908 of this title is in effect, a State or a political
subdivision of a State may adopt or enforce a law or regulation on
disclosure of fuel economy or fuel operating costs for an automobile
covered by section 32908 only if the law or regulation is identical
to that requirement.

(c) STATE AND POLITICAL SUBDIVISION AUTOMOBILES.—A State
or a political subdivision of a State may prescribe requirements for
fuel economy for automobiles obtained for its own use.

CHAPTER 331—THEFT PREVENTION

Sec.
33101. Definitions.
33102. Theft prevention standard for high theft lines.
33103. Theft prevention standard for other lines.
33104. Designation of high theft vehicle lines and parts.
33105. Cost limitations.
33106. Exemption for passenger motor vehicles equipped with anti-theft devices.
33107. Voluntary vehicle identification standards.
33108. Monitoring compliance of manufacturers.
33109. National Stolen Passenger Motor Vehicle Information System.
33110. Verifications involving junk and salvage motor vehicles.
33111. Verifications involving motor vehicle major parts.
33112. Insurance reports and information.
33113. Theft reports.
33114. Prohibited acts.



307 § 33101TITLE 49, UNITED STATES CODE—MOTOR VEHICLE INFO.

1 So in law. Reference in paragraph (6)(L) probably should be to ‘‘subparagraphs (A)–(K) of
this paragraph’’.

33115. Civil penalties and enforcement.
33116. Confidentiality of information.
33117. Judicial review.
33118. Preemption of State and local law.

§ 33101. Definitions
In this chapter—

(1) ‘‘chop shop’’ means a building, lot, facility, or other
structure or premise at which at least one person engages in
receiving, concealing, destroying, disassembling, dismantling,
reassembling, or storing a passenger motor vehicle or pas-
senger motor vehicle part that has been unlawfully obtained—

(A) to alter, counterfeit, deface, destroy, disguise, fal-
sify, forge, obliterate, or remove the identity of the vehicle
or part, including the vehicle identification number or a
derivative of that number; and

(B) to distribute, sell, or dispose of the vehicle or part
in interstate or foreign commerce.
(2) ‘‘covered major part’’ means a major part selected under

section 33104 of this title for coverage by the vehicle theft pre-
vention standard prescribed under section 33102 or 33103 of
this title.

(3) ‘‘existing line’’ means a line introduced into commerce
before January 1, 1990.

(4) ‘‘first purchaser’’ means the person making the first
purchase other than for resale.

(5) ‘‘line’’ means a name that a manufacturer of motor ve-
hicles applies to a group of motor vehicle models of the same
make that have the same body or chassis, or otherwise are
similar in construction or design.

(6) ‘‘major part’’ means—
(A) the engine;
(B) the transmission;
(C) each door to the passenger compartment;
(D) the hood;
(E) the grille;
(F) each bumper;
(G) each front fender;
(H) the deck lid, tailgate, or hatchback;
(I) each rear quarter panel;
(J) the trunk floor pan;
(K) the frame or, for a unitized body, the supporting

structure serving as the frame; and
(L) any other part of a passenger motor vehicle that

the Secretary of Transportation by regulation specifies as
comparable in design or function to any of the parts listed
in subclauses (A)–(K) of this clause. 1

(7) ‘‘major replacement part’’ means a major part that is—
(A) an original major part in or on a completed motor

vehicle and customized or modified after manufacture of
the vehicle but before the time of its delivery to the first
purchaser; or
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(B) not installed in or on a motor vehicle at the time
of its delivery to the first purchaser and the equitable or
legal title to the vehicle has not been transferred to a first
purchaser.
(8) ‘‘model year’’ has the same meaning given that term in

section 32901(a) of this title.
(9) ‘‘new line’’ means a line introduced into commerce after

December 31, 1989.
(10) ‘‘passenger motor vehicle’’ includes a multipurpose

passenger vehicle or light duty truck when that vehicle or
truck is rated at not more than 6,000 pounds gross vehicle
weight.

(11) ‘‘vehicle theft prevention standard’’ means a minimum
performance standard for identifying major parts of new motor
vehicles and major replacement parts by inscribing or affixing
numbers or symbols on those parts.

§ 33102. Theft prevention standard for high theft lines
(a) GENERAL.—(1) The Secretary of Transportation by regula-

tion shall prescribe a vehicle theft prevention standard that con-
forms to the requirements of this chapter. The standard shall apply
to—

(A) covered major parts that manufacturers install in pas-
senger motor vehicles in lines designated under section 33104
of this title as high theft lines; and

(B) major replacement parts for the major parts described
in clause (A) 1 of this paragraph.
(2) The standard may apply only to—

(A) major parts that manufacturers install in passenger
motor vehicles having a model year designation later than the
calendar year in which the standard takes effect; and

(B) major replacement parts manufactured after the stand-
ard takes effect.
(b) STANDARD REQUIREMENTS.—The standard shall be prac-

ticable and provide relevant objective criteria.
(c) LIMITATIONS ON MAJOR PART AND REPLACEMENT PART

STANDARDS.—(1) For a major part installed by the manufacturer of
the motor vehicle, the standard may not require a part to have
more than one identification.

(2) For a major replacement part, the standard may not
require—

(A) identification of a part not designed as a replacement
for a major part required to be identified under the standard;
or

(B) the inscribing or affixing of identification except a sym-
bol identifying the manufacturer and a common symbol identi-
fying the part as a major replacement part.
(d) RECORDS AND REPORTS.—This chapter does not authorize

the Secretary to require a person to keep records or make reports,
except as provided in sections 33104(c), 33106(c), 33108(a), and
33112 of this title.
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§ 33103. Theft prevention standard for other lines
(a) GENERAL.—Not later than October 25, 1994, the Secretary

of Transportation shall prescribe a vehicle theft standard that con-
forms to the requirements of this chapter for covered major parts
that manufacturers install in passenger motor vehicles (except
light duty trucks) in not more than 50 percent of the lines not des-
ignated under section 33104 of this title as high theft lines.

(b) EXTENSION OF APPLICATION.—(1) Not later than 3 years
after the standard is prescribed under subsection (a) of this section
and based on the finding of the Attorney General under subsection
(c) of this section to apply the standard, the Secretary shall apply
that standard to covered major parts and major replacement parts
for covered parts that manufacturers install in the lines of pas-
senger motor vehicles (except light duty trucks)—

(A) not designated under section 33104 of this title as high
theft lines; and

(B) not covered by the standard prescribed under sub-
section (a) of this section.
(2) The Secretary shall include as part of the regulatory pro-

ceeding under this subsection the finding of, and the record devel-
oped by, the Attorney General under subsection (c) of this section.

(c) INITIAL REVIEW OF EFFECTIVENESS.—Before the Secretary
begins a regulatory proceeding under subsection (b) of this section,
the Attorney General shall make a finding that the Secretary shall
apply the standard prescribed under subsection (a) of this section
unless the Attorney General finds, based on information collected
and analyzed under section 33112 of this title and other informa-
tion the Attorney General develops after providing notice and an
opportunity for a public hearing, that applying the standard pre-
scribed in subsection (a) to the remaining lines of passenger motor
vehicles (except light duty trucks) not covered by that standard
would not substantially inhibit chop shop operations and motor ve-
hicle thefts. The Attorney General also shall consider and include
in the record additional costs, effectiveness, competition, and avail-
able alternative factors. The Attorney General shall submit to the
Secretary the finding and record on which the finding is based.

(d) LONG RANGE REVIEW OF EFFECTIVENESS.—(1) Not later
than December 31, 1999, the Attorney General shall make separate
findings, after notice and an opportunity for a public hearing, on
the following:

(A) whether the application of the standard under sub-
section (a) or (b) of this subsection, or both, have been effective
in substantially inhibiting the operation of chop shops and
motor vehicle theft.

(B) whether the anti-theft devices for which the Secretary
has granted exemptions under section 33106 of this title are an
effective substitute for parts marking in substantially inhib-
iting motor vehicle theft.
(2)(A) In making the finding under paragraph (1)(A) of this

subsection, the Attorney General shall—
(i) consider the additional cost, competition, and available

alternatives;
(ii) base that finding on information collected and analyzed

under section 33112 of this title;
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(iii) consider the effectiveness, the extent of use, and the
extent to which civil and criminal penalties under section
33115(b) of this title and section 2322 of title 18 on chop shops
have been effective in substantially inhibiting operation of chop
shops and motor vehicle theft;

(iv) base that finding on the 3-year and 5-year reports
issued by the Secretary under section 33113 of this title; and

(v) base that finding on other information the Attorney
General develops and includes in the public record.
(B) The Attorney General shall submit a finding under para-

graph (1)(A) of this subsection promptly to the Secretary. If the At-
torney General finds that the application of the standard under
subsection (a) or (b) of this section, or both, has not been effective,
the Secretary shall issue, not later than 180 days after receiving
that finding, an order terminating the standard the Attorney Gen-
eral found was ineffective. The termination is effective for the
model year beginning after the order is issued.

(3) In making a finding under paragraph (1)(B) of this sub-
section, the Secretary shall consider the additional cost, competi-
tion, and available alternatives. If the Attorney General finds that
the anti-theft devices are an effective substitute, the Secretary
shall continue to grant exemptions under section 33106 of this title
for the model years after model year 2000 at one of the following
levels that the Attorney General decides: at the level authorized be-
fore October 25, 1992, or at the level provided in section
33106(b)(2)(C) of this title for model year 2000.

(e) EFFECTIVE DATE OF STANDARD.—A standard prescribed
under this section takes effect at least 6 months after the date the
standard is prescribed, except that the Secretary may prescribe an
earlier effective date if the Secretary—

(1) decides with good cause that the earlier date is in the
public interest; and

(2) publishes the reasons for the decision.
(f) NOTIFICATION OF CONGRESS.—The Secretary and the Attor-

ney General shall inform the appropriate legislative committees of
Congress with jurisdiction over this part and section 2322 of title
18 of actions taken or planned under this section.

§ 33104. Designation of high theft vehicle lines and parts
(a) DESIGNATION, NONAPPLICATION, SELECTION, AND PROCE-

DURES.—(1) For purposes of the standard under section 33102 of
this title, the following are high theft lines:

(A) a passenger motor vehicle line determined under sub-
section (b) of this section to have had a new passenger motor
vehicle theft rate in the 2-year period covering calendar years
1990 and 1991 greater than the median theft rate for all new
passenger motor vehicle thefts in that 2-year period.

(B) a passenger motor vehicle line initially introduced into
commerce in the United States after December 31, 1989, that
is selected under paragraph (3) of this subsection as likely to
have a theft rate greater than the median theft rate referred
to in clause (A) 1 of this paragraph.
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(C) subject to paragraph (2) of this subsection, a passenger
motor vehicle line having (for existing lines) or likely to have
(for new lines) a theft rate below the median theft rate referred
to in clause (A) 1 of this paragraph, if the major parts in the
vehicles are selected under paragraph (3) of this subsection as
interchangeable with the majority of the major parts that are
subject to the standard and are contained in the motor vehicles
of a line described in clause (A) 1 or (B) of this paragraph.
(2) The standard may not apply to any major part of a line de-

scribed in paragraph (1)(C) of this subsection if all the passenger
motor vehicles of lines that are, or are likely to be, below the me-
dian theft rate, and that contain parts interchangeable with the
major parts of the line involved, account (for existing lines), or the
Secretary of Transportation determines they are likely to account
(for new lines), for more than 90 percent of the total annual pro-
duction of all lines of that manufacturer containing those inter-
changeable parts.

(3) The lines, and the major parts of the passenger motor vehi-
cles in those lines, that are to be subject to the standard may be
selected by agreement between the manufacturer and the Sec-
retary. If the manufacturer and the Secretary disagree on the se-
lection, the Secretary shall select the lines and parts, after notice
to the manufacturer and opportunity for written comment, and
subject to the confidentiality requirements of this chapter.

(4) To the maximum extent practicable, the Secretary shall
prescribe reasonable procedures designed to ensure that a selection
under paragraph (3) of this subsection is made at least 6 months
before the first applicable model year beginning after the selection.

(5) A manufacturer may not be required to comply with the
standard under a selection under paragraph (3) of this subsection
for a model year beginning earlier than 6 months after the date of
the selection.

(6) A passenger motor vehicle line subject on October 25, 1992,
to parts marking requirements under sections 602 and 603 of the
Motor Vehicle Information and Cost Savings Act (Public Law 92–
513, 86 Stat. 947), as added by section 101(a) of the Motor Vehicle
Theft Law Enforcement Act of 1984 (Public Law 98–547, 98 Stat.
2756), continues to be subject to the requirements of this section
and section 33102 of this title unless the line is exempted under
section 33106 of this title.

(b) DETERMINING THEFT RATE FOR PASSENGER VEHICLES.—(1)
In this subsection, ‘‘new passenger motor vehicle thefts’’, when
used in reference to a calendar year, means thefts in the United
States in that year of passenger motor vehicles with the same
model-year designation as that calendar year.

(2) Under subsection (a) of this section, the theft rate for pas-
senger motor vehicles of a line shall be determined by a fraction—

(A) the numerator of which is the number of new pas-
senger motor vehicle thefts for that line during the 2-year pe-
riod referred to in subsection (a)(1)(A) of this section; and

(B) the denominator of which is the sum of the respective
production volumes of all passenger motor vehicles of that line
(as reported to the Administrator of the Environmental Protec-
tion Agency under chapter 329 of this title) that are of model
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years 1990 and 1991 and are distributed for sale in commerce
in the United States.
(3) Under subsection (a) of this section, the median theft rate

for all new passenger motor vehicle thefts during that 2-year period
is the theft rate midway between the highest and the lowest theft
rates determined under paragraph (2) of this subsection. If there
is an even number of theft rates determined under paragraph (2),
the median theft rate is the arithmetic average of the 2 adjoining
theft rates midway between the highest and the lowest of those
theft rates.

(4) In consultation with the Director of the Federal Bureau of
Investigation, the Secretary periodically shall obtain from the most
reliable source accurate and timely theft and recovery information
and publish the information for review and comment. To the great-
est extent possible, the Secretary shall use theft information re-
ported by United States Government, State, and local police. After
publication and opportunity for comment, the Secretary shall use
the theft information to determine the median theft rate under this
subsection. The Secretary and the Director shall take any nec-
essary actions to improve the accuracy, reliability, and timeliness
of the information, including ensuring that vehicles represented as
stolen are really stolen.

(5) The Secretary periodically (but not more often than once
every 2 years) may redetermine and prescribe by regulation the
median theft rate under this subsection.

(c) PROVIDING INFORMATION.—The Secretary by regulation
shall require each manufacturer to provide information necessary
to select under subsection (a)(3) of this section the high theft lines
and the major parts to be subject to the standard.

(d) APPLICATION.—Except as provided in section 33106 of this
title, the Secretary may not make the standard inapplicable to a
line that has been subject to the standard.

§ 33105. Cost limitations
(a) MAXIMUM MANUFACTURER COSTS.—A standard under sec-

tion 33102 or 33103 of this title may not impose—
(1) on a manufacturer of motor vehicles, compliance costs

of more than $15 a motor vehicle; or
(2) on a manufacturer of major replacement parts, compli-

ance costs for each part of more than the reasonable amount
(but less than $15) that the Secretary of Transportation speci-
fies in the standard.
(b) COSTS INVOLVED IN ENGINES AND TRANSMISSIONS.—For a

manufacturer engaged in identifying engines or transmissions on
October 25, 1984, in a way that substantially complies with the
standard—

(1) the costs of identifying engines and transmissions may
not be considered in calculating the manufacturer’s costs under
subsection (a) of this section; and

(2) the manufacturer may not be required under the stand-
ard to conform to any identification system for engines and
transmissions that imposes greater costs on the manufacturer
than are incurred under the identification system used by the
manufacturer on October 25, 1984.
(c) COST ADJUSTMENTS.—(1) In this subsection—
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(A) ‘‘base period’’ means calendar year 1984.
(B) ‘‘price index’’ means the average over a calendar year

of the Consumer Price Index (all items—United States city av-
erage) published monthly by the Secretary of Labor.
(2) At the beginning of each calendar year, as necessary data

become available from the Bureau of Labor Statistics, the Sec-
retary of Labor shall certify to the Secretary of Transportation and
publish in the Federal Register the percentage difference between
the price index for the 12 months before the beginning of the cal-
endar year and the price index for the base period. For model years
beginning in that calendar year, the amounts specified in sub-
section (a) of this section shall be adjusted by the percentage dif-
ference.

§ 33106. Exemption for passenger motor vehicles equipped
with anti-theft devices

(a) DEFINITIONS.—In this section—
(1) ‘‘anti-theft device’’ means a device to reduce or deter

theft that—
(A) is in addition to the theft-deterrent devices re-

quired by motor vehicle safety standard numbered 114 in
section 571.114 of title 49, Code of Federal Regulations;

(B) the manufacturer believes will be effective in re-
ducing or deterring theft of motor vehicles; and

(C) does not use a signaling device reserved by State
law for use on police, emergency, or official vehicles, or on
schoolbuses.
(2) ‘‘standard equipment’’ means equipment already in-

stalled in a motor vehicle when it is delivered from the manu-
facturer and not an accessory or other item that the first pur-
chaser customarily has the option to have installed.
(b) GRANTING EXEMPTIONS AND LIMITATIONS.—(1) A manufac-

turer may petition the Secretary of Transportation for an exemp-
tion from a requirement of a standard prescribed under section
33102 or 33103 of this title for a line of passenger motor vehicles
equipped as standard equipment with an anti-theft device that the
Secretary decides is likely to be as effective in reducing and deter-
ring motor vehicle theft as compliance with the standard.

(2) The Secretary may grant an exemption—
(A) for model year 1987, for not more than 2 lines of a

manufacturer;
(B) for each of the model years 1988–1996, for not more

than 2 additional lines of a manufacturer;
(C) for each of the model years 1997–2000, for not more

than one additional line of a manufacturer; and
(D) for each of the model years after model year 2000, for

the number of lines that the Attorney General decides under
section 33103(d)(3) of this title.
(3) An additional exemption granted under paragraph (2)(B) or

(C) of this subsection does not affect an exemption previously
granted.

(c) PETITIONING PROCEDURE.—A petition must be filed not later
than 8 months before the start of production for the first model
year covered by the petition. The petition must include—

(1) a detailed description of the device;
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(2) the reasons for the manufacturer’s conclusion that the
device will be effective in reducing and deterring theft of motor
vehicles; and

(3) additional information the Secretary reasonably may
require to make the decision described in subsection (b)(1) of
this section.
(d) DECISIONS AND APPROVALS.—The Secretary shall make a

decision about a petition filed under this section not later than 120
days after the date the petition is filed. A decision approving a peti-
tion must be based on substantial evidence. The Secretary may ap-
prove a petition in whole or in part. If the Secretary does not make
a decision within the 120-day period, the petition shall be deemed
to be approved and the manufacturer shall be exempt from the
standard for the line covered by the petition for the subsequent
model year.

(e) RESCISSIONS.—The Secretary may rescind an exemption if
the Secretary decides that the anti-theft device has not been as ef-
fective in reducing and deterring motor vehicle theft as compliance
with the standard. A rescission may be effective only—

(1) for a model year after the model year in which the re-
scission occurs; and

(2) at least 6 months after the manufacturer receives writ-
ten notice of the rescission from the Secretary.

§ 33107. Voluntary vehicle identification standards
(a) ELECTION TO INSCRIBE OR AFFIX IDENTIFYING MARKS.—The

Secretary of Transportation by regulation may prescribe a vehicle
theft prevention standard under which a person may elect to in-
scribe or affix an identifying number or symbol on major parts of
a motor vehicle manufactured or owned by the person for purposes
of section 511 of title 18 and related provisions. The standard may
include provisions for registration of the identification with the Sec-
retary or a person designated by the Secretary.

(b) STANDARD REQUIREMENTS.—The standard under this sec-
tion shall be practicable and provide relevant objective criteria.

(c) VOLUNTARY COMPLIANCE.—Compliance with the standard
under this section is voluntary. Failure to comply does not subject
a person to a penalty or enforcement under this chapter.

(d) COMPLIANCE WITH OTHER STANDARDS.—Compliance with
the standard under this section does not relieve a manufacturer
from a requirement of a standard prescribed under section 33102
or 33103 of this title.

§ 33108. Monitoring compliance of manufacturers
(a) RECORDS, REPORTS, INFORMATION, AND INSPECTION.—To en-

able the Secretary of Transportation to decide whether a manufac-
turer of motor vehicles containing a part subject to a standard pre-
scribed under section 33102 or 33103 of this title, or a manufac-
turer of major replacement parts subject to the standard, is com-
plying with this chapter and the standard, the Secretary may re-
quire the manufacturer to—

(1) keep records;
(2) make reports;
(3) provide items and information; and
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(4) allow an officer or employee designated by the Sec-
retary to inspect the vehicles and parts and relevant records
of the manufacturer.
(b) ENTRY AND INSPECTION.—To enforce this chapter, an officer

or employee designated by the Secretary, on presenting appropriate
credentials and a written notice to the owner, operator, or agent in
charge, may inspect a facility in which motor vehicles containing
major parts subject to the standard, or major replacement parts
subject to the standard, are manufactured, held for introduction
into interstate commerce, or held for sale after introduction into
interstate commerce. An inspection shall be conducted at a reason-
able time, in a reasonable way, and with reasonable promptness.

(c) CERTIFICATION OF COMPLIANCE.—(1) A manufacturer of a
motor vehicle subject to the standard, and a manufacturer of a
major replacement part subject to the standard, shall provide at
the time of delivery of the vehicle or part a certification that the
vehicle or part conforms to the applicable motor vehicle theft pre-
vention standard. The certification shall accompany the vehicle or
part until its delivery to the first purchaser. The Secretary by regu-
lation may prescribe the type and form of the certification.

(2) This subsection does not apply to a motor vehicle or major
replacement part that is—

(A) intended only for export;
(B) labeled only for export on the vehicle or replacement

part and the outside of any container until exported; and
(C) exported.

(d) NOTIFICATION OF ERROR.—A manufacturer shall notify the
Secretary if the manufacturer discovers that—

(1) there is an error in the identification (required by the
standard) applied to a major part installed by the manufac-
turer in a motor vehicle during its assembly, or to a major re-
placement part manufactured by the manufacturer; and

(2) the motor vehicle or major replacement part has en-
tered interstate commerce.

§ 33109. National Stolen Passenger Motor Vehicle Informa-
tion System

(a) GENERAL REQUIREMENTS.—(1) Not later than July 25, 1993,
the Attorney General shall establish, and thereafter maintain, a
National Stolen Passenger Motor Vehicle Information System con-
taining the vehicle identification numbers of stolen passenger
motor vehicles and stolen passenger motor vehicle parts. The Sys-
tem shall be located in the National Crime Information Center and
shall include at least the following information on each passenger
motor vehicle reported to a law enforcement authority as stolen
and not recovered:

(A) the vehicle identification number.
(B) the make and model year.
(C) the date on which the vehicle was reported as stolen.
(D) the location of the law enforcement authority that re-

ceived the report of the theft of the vehicle.
(E) the identification numbers of the vehicle parts (or de-

rivatives of those numbers), at the time of the theft, if those
numbers are different from the vehicle identification number of
the vehicle.
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(2) In establishing the System, the Attorney General shall con-
sult with—

(A) State and local law enforcement authorities; and
(B) the National Crime Information Center Policy Advisory

Board to ensure the security of the information in the System
and that the System will not compromise the security of stolen
passenger motor vehicle and passenger motor vehicle parts in-
formation in the System.
(3) If the Attorney General decides that the Center is not able

to perform the functions of the System, the Attorney General shall
make an agreement for the operation of the System separate from
the Center.

(4) The Attorney General shall prescribe by regulation the ef-
fective date of the System.

(b) REQUESTS FOR INFORMATION.—(1) The Attorney General
shall prescribe by regulation procedures under which an individual
or entity intending to transfer a passenger motor vehicle or pas-
senger motor vehicle part may obtain information on whether the
vehicle or part is listed in the System as stolen.

(2) On request of an insurance carrier, a person lawfully sell-
ing or distributing passenger motor vehicle parts in interstate com-
merce, or an individual or enterprise engaged in the business of re-
pairing passenger motor vehicles, the Attorney General (or the en-
tity the Attorney General designates) immediately shall inform the
insurance carrier, person, individual, or enterprise whether the
System has a record of a vehicle or vehicle part with a particular
vehicle identification number (or derivative of that number) being
reported as stolen. The Attorney General may require appropriate
verification to ensure that the request is legitimate and will not
compromise the security of the System.

(c) ADVISORY COMMITTEE.—(1) Not later than December 24,
1992, the Attorney General shall establish in the Department of
Justice an advisory committee. The Attorney General shall develop
the System with the advice and recommendations of the committee.

(2)(A) The committee is composed of the following 10 members:
(i) the Attorney General.
(ii) the Secretary of Transportation.
(iii) one individual who is qualified to represent the inter-

ests of the law enforcement community at the State level.
(iv) one individual who is qualified to represent the inter-

ests of the law enforcement community at the local level.
(v) one individual who is qualified to represent the inter-

ests of the automotive recycling industry.
(vi) one individual who is qualified to represent the inter-

ests of the automotive repair industry.
(vii) one individual who is qualified to represent the inter-

ests of the automotive rebuilders industry.
(viii) one individual who is qualified to represent the inter-

ests of the automotive parts suppliers industry.
(ix) one individual who is qualified to represent the inter-

ests of the insurance industry.
(x) one individual who is qualified to represent the inter-

ests of consumers.
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(B) The Attorney General shall appoint the individuals de-
scribed in subparagraph (A)(iii)–(x) of this paragraph and shall
serve as chairman of the committee.

(3) The committee shall make recommendations on developing
and carrying out—

(A) the National Stolen Passenger Motor Vehicle Informa-
tion System; and

(B) the verification system under section 33110 of this
title.
(4) Not later than April 25, 1993, the committee shall submit

to the Attorney General, the Secretary, and Congress a report in-
cluding the recommendations of the committee.

(d) IMMUNITY.—Any person performing any activity under this
section or section 33110 or 33111 in good faith and with the rea-
sonable belief that such activity was in accordance with such sec-
tion shall be immune from any civil action respecting such activity
which is seeking money damages or equitable relief in any court of
the United States or a State.

§ 33110. Verifications involving junk and salvage motor vehi-
cles

(a) DEFINITION.—In this section, ‘‘vehicle identification num-
ber’’ means a unique identification number (or derivative of that
number) assigned to a passenger motor vehicle by a manufacturer
in compliance with applicable regulations.

(b) GENERAL REQUIREMENTS.—(1) If an insurance carrier sell-
ing comprehensive motor vehicle insurance coverage obtains pos-
session of and transfers a junk motor vehicle or a salvage motor
vehicle, the carrier shall—

(A) under procedures the Attorney General prescribes by
regulation under section 33109 of this title in consultation with
the Secretary of Transportation, verify whether the vehicle is
reported as stolen; and

(B) provide the purchaser or transferee of the vehicle from
the insurance carrier verification identifying the vehicle identi-
fication number and verifying that the vehicle has not been re-
ported as stolen or, if reported as stolen, that the carrier has
recovered the vehicle and has proper legal title to the vehicle.
(2)(A) This subsection does not prohibit an insurance carrier

from transferring a motor vehicle if, within a reasonable period of
time during normal business operations (as decided by the Attor-
ney General under section 33109 of this title) using reasonable ef-
forts, the carrier—

(i) has not been informed under the procedures prescribed
in section 33109 of this title that the vehicle has not been re-
ported as stolen; or

(ii) has not otherwise established whether the vehicle has
been reported as stolen.
(B) When a carrier transfers a motor vehicle for which the car-

rier has not established whether the vehicle has been reported as
stolen, the carrier shall provide written certification to the trans-
feree that the carrier has not established whether the vehicle has
been reported as stolen.

(c) REGULATIONS.—In consultation with the Secretary, the At-
torney General shall prescribe regulations necessary to ensure that
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verification performed and provided by an insurance carrier under
subsection (b)(1)(B) of this section is uniform, effective, and resist-
ant to fraudulent use.

§ 33111. Verifications involving motor vehicle major parts
(a) GENERAL REQUIREMENTS.—A person engaged in the busi-

ness of salvaging, dismantling, recycling, or repairing passenger
motor vehicles may not knowingly sell in commerce or transfer or
install a major part marked with an identification number
without—

(1) first establishing, through a procedure the Attorney
General by regulation prescribes in consultation with the Sec-
retary of Transportation under section 33109 of this title, that
the major part has not been reported as stolen; and

(2) providing the purchaser or transferee with a
verification—

(A) identifying the vehicle identification number (or
derivative of that number) of that major part; and

(B) verifying that the major part has not been reported
as stolen.

(b) NONAPPLICATION.—(1) Subsection (a) of this section does
not apply to a person that—

(A) is the manufacturer of the major part;
(B) has purchased the major part directly from the manu-

facturer; or
(C) has received a verification from an insurance carrier

under section 33110 of this title that the motor vehicle from
which the major part is derived has not been reported as sto-
len, or that the carrier has not established whether that vehi-
cle has been stolen.
(2) A person described under paragraph (1)(C) of this sub-

section that subsequently transfers or sells in commerce the motor
vehicle or a major part of the vehicle shall provide the verification
received from the carrier to the person to whom the vehicle or part
is transferred or sold.

(c) REGULATIONS.—The Attorney General shall prescribe regu-
lations to carry out this section. The regulations shall include regu-
lations prescribed in consultation with the Secretary that are nec-
essary to ensure that a verification a person provides under sub-
section (a)(2) of this section is uniform, effective, and resistant to
fraudulent use.

§ 33112. Insurance reports and information
(a) PURPOSES.—The purposes of this section are—

(1) to prevent or discourage the theft of motor vehicles,
particularly those stolen for the removal of certain parts;

(2) to prevent or discourage the sale and distribution in
interstate commerce of used parts that are removed from those
vehicles; and

(3) to help reduce the cost to consumers of comprehensive
insurance coverage for motor vehicles.
(b) DEFINITIONS.—In this section—

(1) ‘‘insurer’’ includes a person (except a governmental au-
thority) having a fleet of at least 20 motor vehicles that are
used primarily for rental or lease and are not covered by a
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theft insurance policy issued by an insurer of passenger motor
vehicles.

(2) ‘‘motor vehicle’’ includes a truck, a multipurpose pas-
senger vehicle, and a motorcycle.
(c) ANNUAL INFORMATION REQUIREMENT.—(1) An insurer pro-

viding comprehensive coverage for motor vehicles shall provide an-
nually to the Secretary of Transportation information on—

(A) the thefts and recoveries (in any part) of motor vehi-
cles;

(B) the number of vehicles that have been recovered intact;
(C) the rating rules and plans, such as loss information

and rating characteristics, used by the insurer to establish pre-
miums for comprehensive coverage, including the basis for the
premiums, and premium penalties for motor vehicles consid-
ered by the insurer as more likely to be stolen;

(D) the actions taken by the insurer to reduce the pre-
miums, including changing rate levels for comprehensive cov-
erage because of a reduction in thefts of motor vehicles;

(E) the actions taken by the insurer to assist in deterring
or reducing thefts of motor vehicles; and

(F) other information the Secretary requires to carry out
this chapter and to make the report and findings required by
this chapter.
(2) The information on thefts and recoveries shall include an

explanation on how the information is obtained, the accuracy and
timeliness of the information, and the use made of the information,
including the extent and frequency of reporting the information to
national, public, and private entities such as the Federal Bureau
of Investigation and State and local police.

(d) REPORTS ON REDUCED CLAIMS PAYMENTS.—An insurer shall
report promptly in writing to the Secretary if the insurer, in paying
a claim under an adjustment or negotiation between the insurer
and the insured for a stolen motor vehicle—

(1) reduces the payment to the insured by the amount of
the value, salvage or otherwise, of a recovered part subject to
a standard prescribed under section 33102 or 33103 of this
title; and

(2) the reduction is not made at the express election of the
insured.
(e) GENERAL EXEMPTIONS.—The Secretary shall exempt from

this section, for one or more years, an insurer that the Secretary
decides should be exempted because—

(1) the cost of preparing and providing the information is
excessive in relation to the size of the insurer’s business; and

(2) the information from that insurer will not contribute
significantly to carrying out this chapter.
(f) SMALL INSURER EXEMPTIONS.—(1) In this subsection, ‘‘small

insurer’’ means an insurer whose premiums for motor vehicle in-
surance issued directly or through an affiliate, including a pooling
arrangement established under State law or regulation for the
issuance of motor vehicle insurance, account for—

(A) less than one percent of the total premiums for all
forms of motor vehicle insurance issued by insurers in the
United States; and
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(B) less than 10 percent of the total premiums for all forms
of motor vehicle insurance issued by insurers in any State.
(2) The Secretary shall exempt by regulation a small insurer

from this section if the Secretary finds that the exemption will not
significantly affect the validity or usefulness of the information col-
lected and compiled under this section, nationally or State-by-
State. However, the Secretary may not exempt an insurer under
this paragraph that is considered an insurer only because of sub-
section (b)(1) of this section.

(3) Regulations under this subsection shall provide that eligi-
bility as a small insurer shall be based on the most recent calendar
year for which adequate information is available, and that, once at-
tained, the eligibility shall continue without further demonstration
of eligibility for one or more years, as the Secretary considers ap-
propriate.

(g) PRESCRIBED FORM.—Information required by this section
shall be provided in the form the Secretary prescribes.

(h) PERIODIC COMPILATIONS.—Subject to section 552 of title 5,
the Secretary periodically shall compile and publish information
obtained by the Secretary under this section, in a form that will
be helpful to the public, the police, and Congress.

(i) CONSULTATION.—In carrying out this section, the Secretary
shall consult with public and private agencies and associations the
Secretary considers appropriate.

§ 33113. Theft reports
(a) TRUCK, MULTIPURPOSE PASSENGER VEHICLE, AND MOTOR-

CYCLE REPORT.—Not later than October 25, 1995, the Secretary of
Transportation shall submit a report to Congress that includes—

(1) information on the number of trucks, multipurpose pas-
senger vehicles, and motorcycles distributed for sale in inter-
state commerce that are stolen and recovered annually, com-
piled by model, make, and line;

(2) information on the extent to which trucks, multipur-
pose passenger vehicles, and motorcycles stolen annually are
dismantled to recover parts or are exported;

(3) a description of the market for the stolen parts;
(4) information on the premiums charged by insurers of

comprehensive coverage of trucks, multipurpose passenger ve-
hicles, or motorcycles, including any increase in the premiums
charged because any of those motor vehicles is a likely can-
didate for theft;

(5) an assessment of whether the identification of parts of
trucks, multipurpose passenger vehicles, and motorcycles is
likely—

(A) to decrease the theft rate of those motor vehicles;
(B) to increase the recovery rate of those motor vehi-

cles;
(C) to decrease the trafficking in stolen parts of those

motor vehicles;
(D) to stem the export and import of those stolen

motor vehicles or parts; or
(E) to have benefits greater than the costs of the iden-

tification; and
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(6) recommendations on whether, and to what extent, the
identification of trucks, multipurpose passenger vehicles, and
motorcycles should be required by law.
(b) MOTOR VEHICLE REPORT.—Not later than October 25, 1997,

the Secretary shall submit a report to Congress that includes—
(1) information on—

(A) the methods and procedures used by public and
private entities to collect, compile, and disseminate infor-
mation on the theft and recovery of motor vehicles, includ-
ing classes of motor vehicles; and

(B) the reliability and timeliness of the information
and how the information can be improved;
(2) information on the number of motor vehicles distrib-

uted for sale in interstate commerce that are stolen and recov-
ered annually, compiled by class, model, make, and line;

(3) information on the extent to which motor vehicles sto-
len annually are dismantled to recover parts or are exported;

(4) a description of the market for the stolen parts;
(5) information on—

(A) the costs to manufacturers and purchasers of pas-
senger motor vehicles of compliance with the standards
prescribed under this chapter;

(B) the beneficial impacts of the standards and the
monetary value of the impacts; and

(C) the extent to which the monetary value is greater
than the costs;
(6) information on the experience of officials of the United

States Government, States, and localities in—
(A) making arrests and successfully prosecuting per-

sons for violating a law set forth in title II or III of the
Motor Vehicle Theft Law Enforcement Act of 1984;

(B) preventing or reducing the number and rate of
thefts of motor vehicles that are dismantled for parts sub-
ject to this chapter; and

(C) preventing or reducing the availability of used
parts that are stolen from motor vehicles subject to this
chapter;
(7) information on the premiums charged by insurers of

comprehensive coverage of motor vehicles subject to this chap-
ter, including any increase in the premiums charged because
a motor vehicle is a likely candidate for theft, and the extent
to which the insurers have reduced for the benefit of con-
sumers the premiums, or foregone premium increases, because
of this chapter;

(8) information on the adequacy and effectiveness of laws
of the United States and the States aimed at preventing the
distribution and sale of used parts that have been removed
from stolen motor vehicles and the adequacy of systems avail-
able to enforcement personnel for tracing parts to determine if
they have been stolen from a motor vehicle;

(9) an assessment of whether the identification of parts of
other classes of motor vehicles is likely—

(A) to decrease the theft rate of those vehicles;
(B) to increase the recovery rate of those vehicles;
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(C) to decrease the trafficking in stolen parts of those
vehicles;

(D) to stem the export and import of those stolen vehi-
cles, parts, or components; or

(E) to have benefits greater than the costs of the iden-
tification; and 1

(10) other relevant and reliable information available to
the Secretary about the impact, including the beneficial im-
pact, of the laws set forth in titles II and III of the Motor Vehi-
cle Theft Law Enforcement Act of 1984 on law enforcement,
consumers, and manufacturers; and

(11) recommendations (including, as appropriate, legisla-
tive and administrative recommendations) for—

(A) continuing without change the standards pre-
scribed under this chapter;

(B) amending this chapter to cover more or fewer lines
of passenger motor vehicles;

(C) amending this chapter to cover other classes of
motor vehicles; or

(D) ending the standards for all future motor vehicles.
(c) BASES OF REPORTS.—(1) The reports under subsections (a)

and (b) of this section each shall be based on—
(A) information reported under this chapter by insurers of

motor vehicles and manufacturers of motor vehicles and major
replacement parts;

(B) information provided by the Federal Bureau of Inves-
tigation;

(C) experience obtained in carrying out this chapter;
(D) experience of the Government under the laws set forth

in titles II and III of the Motor Vehicle Theft Law Enforcement
Act of 1984; and

(E) other relevant and reliable information available to the
Secretary.
(2) In preparing each report, the Secretary shall consult with

the Attorney General and State and local law enforcement officials,
as appropriate.

(3) The report under subsection (b) of this section shall—
(A) cover a period of at least 4 years after the standards

required by this chapter are prescribed; and
(B) reflect any information, as appropriate, from the report

under subsection (a) of this section, updated from the date of
the report.
(4) At least 90 days before submitting each report to Congress,

the Secretary shall publish a proposed report for public review and
an opportunity of at least 45 days for written comment. The Sec-
retary shall consider those comments in preparing the report to be
submitted and include a summary of the comments with the sub-
mitted report.

§ 33114. Prohibited acts
(a) GENERAL.—A person may not—
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(1) manufacture for sale, sell, offer for sale, introduce or
deliver for introduction in interstate commerce, or import into
the United States, a motor vehicle or major replacement part
subject to a standard prescribed under section 33102 or 33103
of this title, unless it conforms to the standard;

(2) fail to comply with a regulation prescribed by the Sec-
retary of Transportation or Attorney General under this chap-
ter;

(3) fail to keep specified records, refuse access to or copy-
ing of records, fail to make reports or provide items or informa-
tion, or fail or refuse to allow entry or inspection, as required
by this chapter;

(4) fail to provide the certification required by section
33108(c) of this title, or provide a certification that the person
knows, or in the exercise of reasonable care has reason to
know, is false or misleading in a material respect; or

(5) knowingly—
(A) own, operate, maintain, or control a chop shop;
(B) conduct operations in a chop shop; or
(C) transport a passenger motor vehicle or passenger

motor vehicle part to or from a chop shop.
(b) NONAPPLICATION.—Subsection (a)(1) of this section does not

apply to a person establishing that in the exercise of reasonable
care the person did not have reason to know that the motor vehicle
or major replacement part was not in conformity with the stand-
ard.

§ 33115. Civil penalties and enforcement
(a) GENERAL PENALTY AND CIVIL ACTIONS TO COLLECT.—(1) A

person that violates section 33114(a)(1)–(4) of this title is liable to
the United States Government for a civil penalty of not more than
$1,000 for each violation. The failure of more than one part of a
single motor vehicle to conform to an applicable standard under
section 33102 or 33103 of this title is only a single violation. The
maximum penalty under this subsection for a related series of vio-
lations is $250,000.

(2) The Secretary of Transportation imposes a civil penalty
under this subsection. The Secretary may compromise the amount
of a penalty.

(3) In determining the amount of a civil penalty or compromise
under this subsection, the Secretary shall consider the size of the
person’s business and the gravity of the violation.

(4) The Attorney General shall bring a civil action in a United
States district court to collect a civil penalty imposed under this
subsection.

(5) The Government may deduct the amount of a civil penalty
imposed or compromised under this subsection from amounts it
owes the person liable for the penalty.

(b) CHOP SHOP PENALTY AND ENFORCEMENT.—(1) A person
that violates section 33114(a)(5) of this title is liable to the Govern-
ment for a civil penalty of not more than $100,000 a day for each
violation.

(2) As appropriate and in consultation with the Attorney Gen-
eral, the Secretary shall—
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(A) bring a civil action for a temporary or permanent in-
junction to restrain a person violating section 33114(a)(5) of
this section;

(B) impose and recover the penalty described in paragraph
(1) of this subsection; or

(C) take both the actions described in clauses (A) and (B) 1

of this paragraph.
(c) CIVIL ACTIONS TO ENFORCE.—(1) The Attorney General may

bring a civil action in a United States district court to enjoin a vio-
lation of this chapter or the sale, offer for sale, introduction or de-
livery for introduction in interstate commerce, or importation into
the United States, of a passenger motor vehicle containing a major
part, or of a major replacement part, that is subject to the standard
and is determined before the sale of the vehicle or part to a first
purchaser not to conform to the standard.

(2)(A) When practicable, the Secretary—
(i) shall notify a person against whom an action under this

subsection is planned;
(ii) shall give the person an opportunity to present that

person’s views; and
(iii) except for a knowing and willful violation, shall give

the person a reasonable opportunity to comply.
(B) The failure of the Secretary to comply with subparagraph

(A) of this paragraph does not prevent a court from granting appro-
priate relief.

(d) JURY TRIAL DEMAND.—In a trial for criminal contempt for
violating an injunction or restraining order issued under subsection
(c) of this section, the violation of which is also a violation of this
chapter, the defendant may demand a jury trial. The defendant
shall be tried as provided in rule 42(b) of the Federal Rules of
Criminal Procedure (18 App. U.S.C.).

(e) VENUE.—A civil action under subsection (a) or (c) of this
section may be brought in the judicial district in which the viola-
tion occurred or the defendant resides, is found, or transacts busi-
ness. Process in the action may be served in any other judicial dis-
trict in which the defendant resides or is found. A subpena for a
witness in the action may be served in any judicial district.

§ 33116. Confidentiality of information
(a) GENERAL.—Information obtained by the Secretary of Trans-

portation under this chapter related to a confidential matter re-
ferred to in section 1905 of title 18 may be disclosed only—

(1) to another officer or employee of the United States Gov-
ernment for use in carrying out this chapter; or

(2) in a proceeding under this chapter (except a proceeding
under section 33104(a)(3)).
(b) WITHHOLDING INFORMATION FROM CONGRESS.—This section

does not authorize information to be withheld from a committee of
Congress authorized to have the information.
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§ 33117. Judicial review
A person that may be adversely affected by a regulation pre-

scribed under this chapter may obtain judicial review of the regula-
tion under section 32909 of this title. A remedy under this section
is in addition to any other remedies provided by law.

§ 33118. Preemption of State and local law
When a motor vehicle theft prevention standard prescribed

under section 33102 or 33103 of this title is in effect, a State or
political subdivision of a State may not have a different motor vehi-
cle theft prevention standard for a motor vehicle or major replace-
ment part.
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TITLE 5, UNITED STATES CODE—GOVERNMENT ORGANI-
ZATION AND EMPLOYEES (SELECTED PROVISIONS)

PART I—THE AGENCIES GENERALLY

* * * * * * *

CHAPTER 3—POWERS

§ 301. Departmental regulations
The head of an Executive department or military department

may prescribe regulations for the government of his department,
the conduct of its employees, the distribution and performance of
its business, and the custody, use, and preservation of its records,
papers, and property. This section does not authorize withholding
information from the public or limiting the availability of records
to the public.

§ 302. Delegation of authority
(a) For the purpose of this section, ‘‘agency’’ has the meaning

given it by section 5721 of this title.
(b) In addition to the authority to delegate conferred by other

law, the head of an agency may delegate to subordinate officials
the authority vested in him—

(1) by law to take final action on matters pertaining to the
employment, direction, and general administration of per-
sonnel under his agency; and

(2) by section 3702 of title 44 to authorize the publication
of advertisements, notices, or proposals.

* * * * * * *

CHAPTER 5—ADMINISTRATIVE PROCEDURE

SUBCHAPTER I—GENERAL PROVISIONS

§ 500. Administrative practice; general provisions
(a) For the purpose of this section—

(1) ‘‘agency’’ has the meaning given it by section 551 of this
title; and

(2) ‘‘State’’ means a State, a territory or possession of the
United States including a Commonwealth, or the District of
Columbia.
(b) An individual who is a member in good standing of the bar

of the highest court of a State may represent a person before an
agency on filing with the agency a written declaration that he is
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currently qualified as provided by this subsection and is authorized
to represent the particular person in whose behalf he acts.

(c) An individual who is duly qualified to practice as a certified
public accountant in a State may represent a person before the In-
ternal Revenue Service of the Treasury Department on filing with
that agency a written declaration that he is currently qualified as
provided by this subsection and is authorized to represent the par-
ticular person in whose behalf he acts.

(d) This section does not—
(1) grant or deny to an individual who is not qualified as

provided by subsection (b) or (c) of this section the right to ap-
pear for or represent a person before an agency or in an agency
proceeding;

(2) authorize or limit the discipline, including disbarment,
of individuals who appear in a representative capacity before
an agency;

(3) authorize an individual who is a former employee of an
agency to represent a person before an agency when the rep-
resentation is prohibited by statute or regulation; or

(4) prevent an agency from requiring a power of attorney
as a condition to the settlement of a controversy involving the
payment of money.
(e) Subsections (b)–(d) of this section do not apply to practice

before the United States Patent and Trademark Office with respect
to patent matters that continue to be covered by chapter 3 (sections
31–33) of title 35.

(f) When a participant in a matter before an agency is rep-
resented by an individual qualified under subsection (b) or (c) of
this section, a notice or other written communication required or
permitted to be given the participant in the matter shall be given
to the representative in addition to any other service specifically re-
quired by statute. When a participant is represented by more than
one such qualified representative, service on any one of the rep-
resentatives is sufficient.

* * * * * * *

§ 503. Witness fees and allowances
(a) For the purpose of this section, ‘‘agency’’ has the meaning

given it by section 5721 of this title.
(b) A witness is entitled to the fees and allowances allowed by

statute for witnesses in the courts of the United States when—
(1) he is subpenaed under section 304(a) of this title; or
(2) he is subpenaed to and appears at a hearing before an

agency authorized by law to hold hearings and subpena wit-
nesses to attend the hearings.

* * * * * * *

SUBCHAPTER II—ADMINISTRATIVE PROCEDURE

§ 551. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means each authority of the Government of
the United States, whether or not it is within or subject to re-
view by another agency, but does not include—
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(A) the Congress;
(B) the courts of the United States;
(C) the governments of the territories or possessions of

the United States;
(D) the government of the District of Columbia;

or except as to the requirements of section 552 of this
title—

(E) agencies composed of representatives of the parties
or of representatives of organizations of the parties to the
disputes determined by them;

(F) courts martial and military commissions;
(G) military authority exercised in the field in time of

war or in occupied territory; or
(H) functions conferred by sections 1738, 1739, 1743,

and 1744 of title 12; chapter 2 of title 41; subchapter II of
chapter 471 of title 49; or sections 1884, 1891–1902, and
former section 1641(b)(2), of title 50, appendix;
(2) ‘‘person’’ includes an individual, partnership, corpora-

tion, association, or public or private organization other than
an agency;

(3) ‘‘party’’ includes a person or agency named or admitted
as a party, or properly seeking and entitled as of right to be
admitted as a party, in an agency proceeding, and a person or
agency admitted by an agency as a party for limited purposes;

(4) ‘‘rule’’ means the whole or a part of an agency state-
ment of general or particular applicability and future effect de-
signed to implement, interpret, or prescribe law or policy or de-
scribing the organization, procedure, or practice requirements
of an agency and includes the approval or prescription for the
future of rates, wages, corporate or financial structures or reor-
ganizations thereof, prices, facilities, appliances, services or al-
lowances therefor or of valuations, costs, or accounting, or
practices bearing on any of the foregoing;

(5) ‘‘rule making’’ means agency process for formulating,
amending, or repealing a rule;

(6) ‘‘order’’ means the whole or a part of a final disposition,
whether affirmative, negative, injunctive, or declaratory in
form, of an agency in a matter other than rule making but in-
cluding licensing;

(7) ‘‘adjudication’’ means agency process for the formula-
tion of an order;

(8) ‘‘license’’ includes the whole or a part of an agency per-
mit, certificate, approval, registration, charter, membership,
statutory exemption or other form of permission;

(9) ‘‘licensing’’ includes agency process respecting the
grant, renewal, denial, revocation, suspension, annulment,
withdrawal, limitation, amendment, modification, or condi-
tioning of a license;

(10) ‘‘sanction’’ includes the whole or a part of an agency—
(A) prohibition, requirement, limitation, or other con-

dition affecting the freedom of a person;
(B) withholding of relief;
(C) imposition of penalty or fine;
(D) destruction, taking, seizure, or withholding of

property;
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(E) assessment of damages, reimbursement, restitu-
tion, compensation, costs, charges, or fees;

(F) requirement, revocation, or suspension of a license;
or

(G) taking other compulsory or restrictive action;
(11) ‘‘relief’’ includes the whole or a part of an agency—

(A) grant of money, assistance, license, authority, ex-
emption, exception, privilege, or remedy;

(B) recognition of a claim, right, immunity, privilege,
exemption, or exception; or

(C) taking of other action on the application or petition
of, and beneficial to, a person;
(12) ‘‘agency proceeding’’ means an agency process as de-

fined by paragraphs (5), (7), and (9) of this section;
(13) ‘‘agency action’’ includes the whole or a part of an

agency rule, order, license, sanction, relief, or the equivalent or
denial thereof, or failure to act; and

(14) ‘‘ex parte communication’’ means an oral or written
communication not on the public record with respect to which
reasonable prior notice to all parties is not given, but it shall
not include requests for status reports on any matter or pro-
ceeding covered by this subchapter.

§ 552. Public information; agency rules, opinions, orders,
records, and proceedings

(a) Each agency shall make available to the public information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public—

(A) descriptions of its central and field organization and
the established places at which, the employees (and in the case
of a uniformed service, the members) from whom, and the
methods whereby, the public may obtain information, make
submittals or requests, or obtain decisions;

(B) statements of the general course and method by which
its functions are channeled and determined, including the na-
ture and requirements of all formal and informal procedures
available;

(C) rules of procedure, descriptions of forms available or
the places at which forms may be obtained, and instructions as
to the scope and contents of all papers, reports, or examina-
tions;

(D) substantive rules of general applicability adopted as
authorized by law, and statements of general policy or inter-
pretations of general applicability formulated and adopted by
the agency; and

(E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of
the terms thereof, a person may not in any manner be required to
resort to, or be adversely affected by, a matter required to be pub-
lished in the Federal Register and not so published. For the pur-
pose of this paragraph, matter reasonably available to the class of
persons affected thereby is deemed published in the Federal Reg-
ister when incorporated by reference therein with the approval of
the Director of the Federal Register.
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(2) Each agency, in accordance with published rules, shall
make available for public inspection and copying—

(A) final opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which
have been adopted by the agency and are not published in the
Federal Register;

(C) administrative staff manuals and instructions to staff
that affect a member of the public;

(D) copies of all records, regardless of form or format,
which have been released to any person under paragraph (3)
and which, because of the nature of their subject matter, the
agency determines have become or are likely to become the
subject of subsequent requests for substantially the same
records; and

(E) a general index of the records referred to under sub-
paragraph (D);

unless the materials are promptly published and copies offered for
sale. For records created on or after November 1, 1996, within one
year after such date, each agency shall make such records avail-
able, including by computer telecommunications or, if computer
telecommunications means have not been established by the agen-
cy, by other electronic means. To the extent required to prevent a
clearly unwarranted invasion of personal privacy, an agency may
delete identifying details when it makes available or publishes an
opinion, statement of policy, interpretation, staff manual, instruc-
tion, or copies of records referred to in subparagraph (D). However,
in each case the justification for the deletion shall be explained
fully in writing, and the extent of such deletion shall be indicated
on the portion of the record which is made available or published,
unless including that indication would harm an interest protected
by the exemption in subsection (b) under which the deletion is
made. If technically feasible, the extent of the deletion shall be in-
dicated at the place in the record where the deletion was made.
Each agency shall also maintain and make available for public in-
spection and copying current indexes providing identifying informa-
tion for the public as to any matter issued, adopted, or promulgated
after July 4, 1967, and required by this paragraph to be made
available or published. Each agency shall promptly publish, quar-
terly or more frequently, and distribute (by sale or otherwise) cop-
ies of each index or supplements thereto unless it determines by
order published in the Federal Register that the publication would
be unnecessary and impracticable, in which case the agency shall
nonetheless provide copies of such index on request at a cost not
to exceed the direct cost of duplication. Each agency shall make the
index referred to in subparagraph (E) available by computer tele-
communications by December 31, 1999. A final order, opinion,
statement of policy, interpretation, or staff manual or instruction
that affects a member of the public may be relied on, used, or cited
as precedent by an agency against a party other than an agency
only if—

(i) it has been indexed and either made available or pub-
lished as provided by this paragraph; or

(ii) the party has actual and timely notice of the terms
thereof.
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(3)(A) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency, upon any re-
quest for records which (i) reasonably describes such records and
(ii) is made in accordance with published rules stating the time,
place, fees (if any), and procedures to be followed, shall make the
records promptly available to any person.

(B) In making any record available to a person under this
paragraph, an agency shall provide the record in any form or for-
mat requested by the person if the record is readily reproducible
by the agency in that form or format. Each agency shall make rea-
sonable efforts to maintain its records in forms or formats that are
reproducible for purposes of this section.

(C) In responding under this paragraph to a request for
records, an agency shall make reasonable efforts to search for the
records in electronic form or format, except when such efforts
would significantly interfere with the operation of the agency’s
automated information system.

(D) For purposes of this paragraph, the term ‘‘search’’ means
to review, manually or by automated means, agency records for the
purpose of locating those records which are responsive to a request.

(4)(A)(i) In order to carry out the provisions of this section,
each agency shall promulgate regulations, pursuant to notice and
receipt of public comment, specifying the schedule of fees applicable
to the processing of requests under this section and establishing
procedures and guidelines for determining when such fees should
be waived or reduced. Such schedule shall conform to the guide-
lines which shall be promulgated, pursuant to notice and receipt of
public comment, by the Director of the Office of Management and
Budget and which shall provide for a uniform schedule of fees for
all agencies.

(ii) Such agency regulations shall provide that—
(I) fees shall be limited to reasonable standard charges for

document search, duplication, and review, when records are re-
quested for commercial use;

(II) fees shall be limited to reasonable standard charges for
document duplication when records are not sought for commer-
cial use and the request is made by an educational or non-
commercial scientific institution, whose purpose is scholarly or
scientific research; or a representative of the news media; and

(III) for any request not described in (I) or (II), fees shall
be limited to reasonable standard charges for document search
and duplication.
(iii) Documents shall be furnished without any charge or at a

charge reduced below the fees established under clause (ii) if disclo-
sure of the information is in the public interest because it is likely
to contribute significantly to public understanding of the operations
or activities of the government and is not primarily in the commer-
cial interest of the requester.

(iv) Fee schedules shall provide for the recovery of only the di-
rect costs of search, duplication, or review. Review costs shall in-
clude only the direct costs incurred during the initial examination
of a document for the purposes of determining whether the docu-
ments must be disclosed under this section and for the purposes of
withholding any portions exempt from disclosure under this sec-
tion. Review costs may not include any costs incurred in resolving
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issues of law or policy that may be raised in the course of proc-
essing a request under this section. No fee may be charged by any
agency under this section—

(I) if the costs of routine collection and processing of the
fee are likely to equal or exceed the amount of the fee; or

(II) for any request described in clause (ii) (II) or (III) of
this subparagraph for the first two hours of search time or for
the first one hundred pages of duplication.
(v) No agency may require advance payment of any fee unless

the requester has previously failed to pay fees in a timely fashion,
or the agency has determined that the fee will exceed $250.

(vi) Nothing in this subparagraph shall supersede fees charge-
able under a statute specifically providing for setting the level of
fees for particular types of records.

(vii) In any action by a requester regarding the waiver of fees
under this section, the court shall determine the matter de novo:
Provided, That the court’s review of the matter shall be limited to
the record before the agency.

(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the agency from
withholding agency records and to order the production of any
agency records improperly withheld from the complainant. In such
a case the court shall determine the matter de novo, and may ex-
amine the contents of such agency records in camera to determine
whether such records or any part thereof shall be withheld under
any of the exemptions set forth in subsection (b) of this section, and
the burden is on the agency to sustain its action. In addition to any
other matters to which a court accords substantial weight, a court
shall accord substantial weight to an affidavit of an agency con-
cerning the agency’s determination as to technical feasibility under
paragraph (2)(C) and subsection (b) and reproducibility under para-
graph (3)(B).

(C) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made
under this subsection within thirty days after service upon the de-
fendant of the pleading in which such complaint is made, unless
the court otherwise directs for good cause shown.

[(D) Repealed.]
(E) The court may assess against the United States reasonable

attorney fees and other litigation costs reasonably incurred in any
case under this section in which the complainant has substantially
prevailed.

(F) Whenever the court orders the production of any agency
records improperly withheld from the complainant and assesses
against the United States reasonable attorney fees and other litiga-
tion costs, and the court additionally issues a written finding that
the circumstances surrounding the withholding raise questions
whether agency personnel acted arbitrarily or capriciously with re-
spect to the withholding, the Special Counsel shall promptly ini-
tiate a proceeding to determine whether disciplinary action is war-
ranted against the officer or employee who was primarily respon-
sible for the withholding. The Special Counsel, after investigation
and consideration of the evidence submitted, shall submit his find-
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ings and recommendations to the administrative authority of the
agency concerned and shall send copies of the findings and rec-
ommendations to the officer or employee or his representative. The
administrative authority shall take the corrective action that the
Special Counsel recommends.

(G) In the event of noncompliance with the order of the court,
the district court may punish for contempt the responsible em-
ployee, and in the case of a uniformed service, the responsible
member.

(5) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes
of each member in every agency proceeding.

(6)(A) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall—

(i) determine within 20 (excepting Saturdays, Sundays,
and legal public holidays) after the receipt of any such request
whether to comply with such request and shall immediately
notify the person making such request of such determination
and the reasons therefor, and of the right of such person to ap-
peal to the head of the agency any adverse determination; and

(ii) make a determination with respect to any appeal with-
in twenty days (excepting Saturdays, Sundays, and legal public
holidays) after the receipt of such appeal. If on appeal the de-
nial of the request for records is in whole or in part upheld,
the agency shall notify the person making such request of the
provisions for judicial review of that determination under para-
graph (4) of this subsection.
(B)(i) In unusual circumstances as specified in this subpara-

graph, the time limits prescribed in either clause (i) or clause (ii)
of subparagraph (A) may be extended by written notice to the per-
son making such request setting forth the unusual circumstances
for such extension and the date on which a determination is ex-
pected to be dispatched. No such notice shall specify a date that
would result in an extension for more than ten working days, ex-
cept as provided in clause (ii) of this subparagraph.

(ii) With respect to a request for which a written notice under
clause (i) extends the time limits prescribed under clause (i) of sub-
paragraph (A), the agency shall notify the person making the re-
quest if the request cannot be processed within the time limit spec-
ified in that clause and shall provide the person an opportunity to
limit the scope of the request so that it may be processed within
that time limit or an opportunity to arrange with the agency an al-
ternative time frame for processing the request or a modified re-
quest. Refusal by the person to reasonably modify the request or
arrange such an alternative time frame shall be considered as a
factor in determining whether exceptional circumstances exist for
purposes of subparagraph (C).

(iii) As used in this subparagraph, ‘‘unusual circumstances’’
means, but only to the extent reasonably necessary to the proper
processing of the particular requests—

(I) the need to search for and collect the requested records
from field facilities or other establishments that are separate
from the office processing the request;
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(II) the need to search for, collect, and appropriately exam-
ine a voluminous amount of separate and distinct records
which are demanded in a single request; or

(III) the need for consultation, which shall be conducted
with all practicable speed, with another agency having a sub-
stantial interest in the determination of the request or among
two or more components of the agency having substantial sub-
ject-matter interest therein.
(iv) Each agency may promulgate regulations, pursuant to no-

tice and receipt of public comment, providing for the aggregation
of certain requests by the same requestor, or by a group of reques-
tors acting in concert, if the agency reasonably believes that such
requests actually constitute a single request, which would other-
wise satisfy the unusual circumstances specified in this subpara-
graph, and the requests involve clearly related matters. Multiple
requests involving unrelated matters shall not be aggregated.

(C)(i) Any person making a request to any agency for records
under paragraph (1), (2), or (3) of this subsection shall be deemed
to have exhausted his administrative remedies with respect to such
request if the agency fails to comply with the applicable time limit
provisions of this paragraph. If the Government can show excep-
tional circumstances exist and that the agency is exercising due
diligence in responding to the request, the court may retain juris-
diction and allow the agency additional time to complete its review
of the records. Upon any determination by an agency to comply
with a request for records, the records shall be made promptly
available to such person making such request. Any notification of
denial of any request for records under this subsection shall set
forth the names and titles or positions of each person responsible
for the denial of such request.

(ii) For purposes of this subparagraph, the term ‘‘exceptional
circumstances’’ does not include a delay that results from a predict-
able agency workload of requests under this section, unless the
agency demonstrates reasonable progress in reducing its backlog of
pending requests.

(iii) Refusal by a person to reasonably modify the scope of a re-
quest or arrange an alternative time frame for processing a request
(or a modified request) under clause (ii) after being given an oppor-
tunity to do so by the agency to whom the person made the request
shall be considered as a factor in determining whether exceptional
circumstances exist for purposes of this subparagraph.

(D)(i) Each agency may promulgate regulations, pursuant to
notice and receipt of public comment, providing for multitrack proc-
essing of requests for records based on the amount of work or time
(or both) involved in processing requests.

(ii) Regulations under this subparagraph may provide a person
making a request that does not qualify for the fastest multitrack
processing an opportunity to limit the scope of the request in order
to qualify for faster processing.

(iii) This subparagraph shall not be considered to affect the re-
quirement under subparagraph (C) to exercise due diligence.

(E)(i) Each agency shall promulgate regulations, pursuant to
notice and receipt of public comment, providing for expedited proc-
essing of requests for records—
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(I) in cases in which the person requesting the records
demonstrates a compelling need; and

(II) in other cases determined by the agency.
(ii) Notwithstanding clause (i), regulations under this subpara-

graph must ensure—
(I) that a determination of whether to provide expedited

processing shall be made, and notice of the determination shall
be provided to the person making the request, within 10 days
after the date of the request; and

(II) expeditious consideration of administrative appeals of
such determinations of whether to provide expedited proc-
essing.
(iii) An agency shall process as soon as practicable any request

for records to which the agency has granted expedited processing
under this subparagraph. Agency action to deny or affirm denial of
a request for expedited processing pursuant to this subparagraph,
and failure by an agency to respond in a timely manner to such a
request shall be subject to judicial review under paragraph (4), ex-
cept that the judicial review shall be based on the record before the
agency at the time of the determination.

(iv) A district court of the United States shall not have juris-
diction to review an agency denial of expedited processing of a re-
quest for records after the agency has provided a complete response
to the request.

(v) For purposes of this subparagraph, the term ‘‘compelling
need’’ means—

(I) that a failure to obtain requested records on an expe-
dited basis under this paragraph could reasonably be expected
to pose an imminent threat to the life or physical safety of an
individual; or

(II) with respect to a request made by a person primarily
engaged in disseminating information, urgency to inform the
public concerning actual or alleged Federal Government activ-
ity.
(vi) A demonstration of a compelling need by a person making

a request for expedited processing shall be made by a statement
certified by such person to be true and correct to the best of such
person’s knowledge and belief.

(F) In denying a request for records, in whole or in part, an
agency shall make a reasonable effort to estimate the volume of
any requested matter the provision of which is denied, and shall
provide any such estimate to the person making the request, unless
providing such estimate would harm an interest protected by the
exemption in subsection (b) pursuant to which the denial is made.

(b) This section does not apply to matters that are—
(1)(A) specifically authorized under criteria established by

an Executive order to be kept secret in the interest of national
defense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order;

(2) related solely to the internal personnel rules and prac-
tices of an agency;

(3) specifically exempted from disclosure by statute (other
than section 552b of this title), provided that such statute (A)
requires that the matters be withheld from the public in such
a manner as to leave no discretion on the issue, or (B) estab-
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lishes particular criteria for withholding or refers to particular
types of matters to be withheld;

(4) trade secrets and commercial or financial information
obtained from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the agency;

(6) personnel and medical files and similar files the disclo-
sure of which would constitute a clearly unwarranted invasion
of personal privacy;

(7) records or information compiled for law enforcement
purposes, but only to the extent that the production of such
law enforcement records or information (A) could reasonably be
expected to interfere with enforcement proceedings, (B) would
deprive a person of a right to a fair trial or an impartial adju-
dication, (C) could reasonably be expected to constitute an un-
warranted invasion of personal privacy, (D) could reasonably
be expected to disclose the identity of a confidential source, in-
cluding a State, local, or foreign agency or authority or any pri-
vate institution which furnished information on a confidential
basis, and, in the case of a record or information compiled by
criminal law enforcement authority in the course of a criminal
investigation or by an agency conducting a lawful national se-
curity intelligence investigation, information furnished by a
confidential source, (E) would disclose techniques and proce-
dures for law enforcement investigations or prosecutions, or
would disclose guidelines for law enforcement investigations or
prosecutions if such disclosure could reasonably be expected to
risk circumvention of the law, or (F) could reasonably be ex-
pected to endanger the life or physical safety of any individual;

(8) contained in or related to examination, operating, or
condition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or

(9) geological and geophysical information and data, in-
cluding maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to
any person requesting such record after deletion of the portions
which are exempt under this subsection. The amount of informa-
tion deleted shall be indicated on the released portion of the record,
unless including that indication would harm an interest protected
by the exemption in this subsection under which the deletion is
made. If technically feasible, the amount of the information deleted
shall be indicated at the place in the record where such deletion
is made.

(c)(1) Whenever a request is made which involves access to
records described in subsection (b)(7)(A) and—

(A) the investigation or proceeding involves a possible vio-
lation of criminal law; and

(B) there is reason to believe that (i) the subject of the in-
vestigation or proceeding is not aware of its pendency, and (ii)
disclosure of the existence of the records could reasonably be
expected to interfere with enforcement proceedings,
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the agency may, during only such time as that circumstance con-
tinues, treat the records as not subject to the requirements of this
section.

(2) Whenever informant records maintained by a criminal law
enforcement agency under an informant’s name or personal identi-
fier are requested by a third party according to the informant’s
name or personal identifier, the agency may treat the records as
not subject to the requirements of this section unless the inform-
ant’s status as an informant has been officially confirmed.

(3) Whenever a request is made which involves access to
records maintained by the Federal Bureau of Investigation per-
taining to foreign intelligence or counterintelligence, or inter-
national terrorism, and the existence of the records is classified in-
formation as provided in subsection (b)(1), the Bureau may, as long
as the existence of the records remains classified information, treat
the records as not subject to the requirements of this section.

(d) This section does not authorize withholding of information
or limit the availability of records to the public, except as specifi-
cally stated in this section. This section is not authority to withhold
information from Congress.

(e)(1) On or before February 1 of each year, each agency shall
submit to the Attorney General of the United States a report which
shall cover the preceding fiscal year and which shall include—

(A) the number of determinations made by the agency not
to comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;

(B)(i) the number of appeals made by persons under sub-
section (a)(6), the result of such appeals, and the reason for the
action upon each appeal that results in a denial of information;
and

(ii) a complete list of all statutes that the agency relies
upon to authorize the agency to withhold information under
subsection (b)(3), a description of whether a court has upheld
the decision of the agency to withhold information under each
such statute, and a concise description of the scope of any in-
formation withheld;

(C) the number of requests for records pending before the
agency as of September 30 of the preceding year, and the me-
dian number of days that such requests had been pending be-
fore the agency as of that date;

(D) the number of requests for records received by the
agency and the number of requests which the agency proc-
essed;

(E) the median number of days taken by the agency to
process different types of requests;

(F) the total amount of fees collected by the agency for
processing requests; and

(G) the number of full-time staff of the agency devoted to
processing requests for records under this section, and the total
amount expended by the agency for processing such requests.
(2) Each agency shall make each such report available to the

public including by computer telecommunications, or if computer
telecommunications means have not been established by the agen-
cy, by other electronic means.
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(3) The Attorney General of the United States shall make each
report which has been made available by electronic means avail-
able at a single electronic access point. The Attorney General of the
United States shall notify the Chairman and ranking minority
member of the Committee on Government Reform and Oversight of
the House of Representatives and the Chairman and ranking mi-
nority member of the Committees on Governmental Affairs and the
Judiciary of the Senate, no later than April 1 of the year in which
each such report is issued, that such reports are available by elec-
tronic means.

(4) The Attorney General of the United States, in consultation
with the Director of the Office of Management and Budget, shall
develop reporting and performance guidelines in connection with
reports required by this subsection by October 1, 1997, and may es-
tablish additional requirements for such reports as the Attorney
General determines may be useful.

(5) The Attorney General of the United States shall submit an
annual report on or before April 1 of each calendar year which
shall include for the prior calendar year a listing of the number of
cases arising under this section, the exemption involved in each
case, the disposition of such case, and the cost, fees, and penalties
assessed under subparagraphs (E), (F), and (G) of subsection (a)(4).
Such report shall also include a description of the efforts under-
taken by the Department of Justice to encourage agency compli-
ance with this section.

(f) For purposes of this section, the term—
(1) ‘‘agency’’ as defined in section 551(1) of this title in-

cludes any executive department, military department, Govern-
ment corporation, Government controlled corporation, or other
establishment in the executive branch of the Government (in-
cluding the Executive Office of the President), or any inde-
pendent regulatory agency; and

(2) ‘‘record’’ and any other term used in this section in ref-
erence to information includes any information that would be
an agency record subject to the requirements of this section
when maintained by an agency in any format, including an
electronic format.
(g) The head of each agency shall prepare and make publicly

available upon request, reference material or a guide for requesting
records or information from the agency, subject to the exemptions
in subsection (b), including—

(1) an index of all major information systems of the agen-
cy;

(2) a description of major information and record locator
systems maintained by the agency; and

(3) a handbook for obtaining various types and categories
of public information from the agency pursuant to chapter 35
of title 44, and under this section.

§ 552a. Records maintained on individuals
(a) DEFINITIONS.—For purposes of this section—
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1 So in law. The reference in section 552a(a)(1) to section 552(e) probably should be to section
552(f). Section 1802(b) of Public Law 99–570, 100 Stat. 3207–49, October 27, 1986, redesignated
subsection (e) of section 552 as subsection (f).

(1) the term ‘‘agency’’ means agency as defined in section
552(e) 1 of this title;

(2) the term ‘‘individual’’ means a citizen of the United
States or an alien lawfully admitted for permanent residence;

(3) the term ‘‘maintain’’ includes maintain, collect, use, or
disseminate;

(4) the term ‘‘record’’ means any item, collection, or group-
ing of information about an individual that is maintained by
an agency, including, but not limited to, his education, finan-
cial transactions, medical history, and criminal or employment
history and that contains his name, or the identifying number,
symbol, or other identifying particular assigned to the indi-
vidual, such as a finger or voice print or a photograph;

(5) the term ‘‘system of records’’ means a group of any
records under the control of any agency from which informa-
tion is retrieved by the name of the individual or by some iden-
tifying number, symbol, or other identifying particular as-
signed to the individual;

(6) the term ‘‘statistical record’’ means a record in a system
of records maintained for statistical research or reporting pur-
poses only and not used in whole or in part in making any de-
termination about an identifiable individual, except as pro-
vided by section 8 of title 13;

(7) the term ‘‘routine use’’ means, with respect to the dis-
closure of a record, the use of such record for a purpose which
is compatible with the purpose for which it was collected;

(8) the term ‘‘matching program’’—
(A) means any computerized comparison of—

(i) two or more automated systems of records or a
system of records with non-Federal records for the
purpose of—

(I) establishing or verifying the eligibility of,
or continuing compliance with statutory and regu-
latory requirements by, applicants for, recipients
or beneficiaries of, participants in, or providers of
services with respect to, cash or in-kind assistance
or payments under Federal benefit programs, or

(II) recouping payments or delinquent debts
under such Federal benefit programs, or
(ii) two or more automated Federal personnel or

payroll systems of records or a system of Federal per-
sonnel or payroll records with non-Federal records,
(B) but does not include—

(i) matches performed to produce aggregate statis-
tical data without any personal identifiers;

(ii) matches performed to support any research or
statistical project, the specific data of which may not
be used to make decisions concerning the rights, bene-
fits, or privileges of specific individuals;

(iii) matches performed, by an agency (or compo-
nent thereof) which performs as its principal function
any activity pertaining to the enforcement of criminal
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laws, subsequent to the initiation of a specific criminal
or civil law enforcement investigation of a named per-
son or persons for the purpose of gathering evidence
against such person or persons;

(iv) matches of tax information (I) pursuant to sec-
tion 6103(d) of the Internal Revenue Code of 1986, (II)
for purposes of tax administration as defined in sec-
tion 6103(b)(4) of such Code, (III) for the purpose of
intercepting a tax refund due an individual under au-
thority granted by section 404(e), 464, or 1137 of the
Social Security Act; or (IV) for the purpose of inter-
cepting a tax refund due an individual under any
other tax refund intercept program authorized by stat-
ute which has been determined by the Director of the
Office of Management and Budget to contain verifica-
tion, notice, and hearing requirements that are sub-
stantially similar to the procedures in section 1137 of
the Social Security Act;

(v) matches—
(I) using records predominantly relating to

Federal personnel, that are performed for routine
administrative purposes (subject to guidance pro-
vided by the Director of the Office of Management
and Budget pursuant to subsection (v)); or

(II) conducted by an agency using only records
from systems of records maintained by that
agency;

if the purpose of the match is not to take any adverse
financial, personnel, disciplinary, or other adverse ac-
tion against Federal personnel;

(vi) matches performed for foreign counterintel-
ligence purposes or to produce background checks for
security clearances of Federal personnel or Federal
contractor personnel;

(vii) matches performed incident to a levy de-
scribed in section 6103(k)(8) of the Internal Revenue
Code of 1986; or

(viii) matches performed pursuant to section
202(x)(3) or 1611(e)(1) of the Social Security Act (42
U.S.C. 402(x)(3), 1382(e)(1));

(9) the term ‘‘recipient agency’’ means any agency, or con-
tractor thereof, receiving records contained in a system of
records from a source agency for use in a matching program;

(10) the term ‘‘non-Federal agency’’ means any State or
local government, or agency thereof, which receives records
contained in a system of records from a source agency for use
in a matching program;

(11) the term ‘‘source agency’’ means any agency which dis-
closes records contained in a system of records to be used in
a matching program, or any State or local government, or
agency thereof, which discloses records to be used in a match-
ing program;

(12) the term ‘‘Federal benefit program’’ means any pro-
gram administered or funded by the Federal Government, or
by any agent or State on behalf of the Federal Government,
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providing cash or in-kind assistance in the form of payments,
grants, loans, or loan guarantees to individuals; and

(13) the term ‘‘Federal personnel’’ means officers and em-
ployees of the Government of the United States, members of
the uniformed services (including members of the Reserve
Components), individuals entitled to receive immediate or de-
ferred retirement benefits under any retirement program of the
Government of the United States (including survivor benefits).
(b) CONDITIONS OF DISCLOSURE.—No agency shall disclose any

record which is contained in a system of records by any means of
communication to any person, or to another agency, except pursu-
ant to a written request by, or with the prior written consent of,
the individual to whom the record pertains, unless disclosure of the
record would be—

(1) to those officers and employees of the agency which
maintains the record who have a need for the record in the
performance of their duties;

(2) required under section 552 of this title;
(3) for a routine use as defined in subsection (a)(7) of this

section and described under subsection (e)(4)(D) of this section;
(4) to the Bureau of the Census for purposes of planning

or carrying out a census or survey or related activity pursuant
to the provisions of title 13;

(5) to a recipient who has provided the agency with ad-
vance adequate written assurance that the record will be used
solely as a statistical research or reporting record, and the
record is to be transferred in a form that is not individually
identifiable;

(6) to the National Archives and Records Administration
as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Gov-
ernment, or for evaluation by the Archivist of the United
States or the designee of the Archivist to determine whether
the record has such value;

(7) to another agency or to an instrumentality of any gov-
ernmental jurisdiction within or under the control of the
United States for a civil or criminal law enforcement activity
if the activity is authorized by law, and if the head of the agen-
cy or instrumentality has made a written request to the agency
which maintains the record specifying the particular portion
desired and the law enforcement activity for which the record
is sought;

(8) to a person pursuant to a showing of compelling cir-
cumstances affecting the health or safety of an individual if
upon such disclosure notification is transmitted to the last
known address of such individual;

(9) to either House of Congress, or, to the extent of matter
within its jurisdiction, any committee or subcommittee thereof,
any joint committee of Congress or subcommittee of any such
joint committee;

(10) to the Comptroller General, or any of his authorized
representatives, in the course of the performance of the duties
of the General Accounting Office;
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(11) pursuant to the order of a court of competent jurisdic-
tion; and 1

(12) to a consumer reporting agency in accordance with
section 3711(e) of title 31.
(c) ACCOUNTING OF CERTAIN DISCLOSURES.—Each agency, with

respect to each system of records under its control shall—
(1) except for disclosures made under subsections (b)(1) or

(b)(2) of this section, keep an accurate accounting of—
(A) the date, nature, and purpose of each disclosure of

a record to any person or to another agency made under
subsection (b) of this section; and

(B) the name and address of the person or agency to
whom the disclosure is made;
(2) retain the accounting made under paragraph (1) of this

subsection for at least five years or the life of the record,
whichever is longer, after the disclosure for which the account-
ing is made;

(3) except for disclosures made under subsection (b)(7) of
this section, make the accounting made under paragraph (1) of
this subsection available to the individual named in the record
at his request; and

(4) inform any person or other agency about any correction
or notation of dispute made by the agency in accordance with
subsection (d) of this section of any record that has been dis-
closed to the person or agency if an accounting of the disclo-
sure was made.
(d) ACCESS TO RECORDS.—Each agency that maintains a sys-

tem of records shall—
(1) upon request by any individual to gain access to his

record or to any information pertaining to him which is con-
tained in the system, permit him and upon his request, a per-
son of his own choosing to accompany him, to review the record
and have a copy made of all or any portion thereof in a form
comprehensible to him, except that the agency may require the
individual to furnish a written statement authorizing discus-
sion of that individual’s record in the accompanying person’s
presence;

(2) permit the individual to request amendment of a record
pertaining to him and—

(A) not later than 10 days (excluding Saturdays, Sun-
days, and legal public holidays) after the date of receipt of
such request, acknowledge in writing such receipt; and

(B) promptly, either—
(i) make any correction of any portion thereof

which the individual believes is not accurate, relevant,
timely, or complete; or

(ii) inform the individual of its refusal to amend
the record in accordance with his request, the reason
for the refusal, the procedures established by the
agency for the individual to request a review of that
refusal by the head of the agency or an officer des-
ignated by the head of the agency, and the name and
business address of that official;
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(3) permit the individual who disagrees with the refusal of
the agency to amend his record to request a review of such re-
fusal, and not later than 30 days (excluding Saturdays, Sun-
days, and legal public holidays) from the date on which the in-
dividual requests such review, complete such review and make
a final determination unless, for good cause shown, the head
of the agency extends such 30-day period; and if, after his re-
view, the reviewing official also refuses to amend the record in
accordance with the request, permit the individual to file with
the agency a concise statement setting forth the reasons for his
disagreement with the refusal of the agency, and notify the in-
dividual of the provisions for judicial review of the reviewing
official’s determination under subsection (g)(1)(A) of this sec-
tion;

(4) in any disclosure, containing information about which
the individual has filed a statement of disagreement, occurring
after the filing of the statement under paragraph (3) of this
subsection, clearly note any portion of the record which is dis-
puted and provide copies of the statement and, if the agency
deems it appropriate, copies of a concise statement of the rea-
sons of the agency for not making the amendments requested,
to persons or other agencies to whom the disputed record has
been disclosed; and

(5) nothing in this section shall allow an individual access
to any information compiled in reasonable anticipation of a
civil action or proceeding. 1

(e) AGENCY REQUIREMENTS.—Each agency that maintains a
system of records shall—

(1) maintain in its records only such information about an
individual as is relevant and necessary to accomplish a pur-
pose of the agency required to be accomplished by statute or
by executive order of the President;

(2) collect information to the greatest extent practicable di-
rectly from the subject individual when the information may
result in adverse determinations about an individual’s rights,
benefits, and privileges under Federal programs;

(3) inform each individual whom it asks to supply informa-
tion, on the form which it uses to collect the information or on
a separate form that can be retained by the individual—

(A) the authority (whether granted by statute, or by
executive order of the President) which authorizes the so-
licitation of the information and whether disclosure of such
information is mandatory or voluntary;

(B) the principal purpose or purposes for which the in-
formation is intended to be used;

(C) the routine uses which may be made of the infor-
mation, as published pursuant to paragraph (4)(D) of this
subsection; and

(D) the effects on him, if any, of not providing all or
any part of the requested information;
(4) subject to the provisions of paragraph (11) of this sub-

section, publish in the Federal Register upon establishment or



349 § 552aTITLE 5, UNITED STATES CODE

revision a notice of the existence and character of the system
of records, which notice shall include—

(A) the name and location of the system;
(B) the categories of individuals on whom records are

maintained in the system;
(C) the categories of records maintained in the system;
(D) each routine use of the records contained in the

system, including the categories of users and the purpose
of such use;

(E) the policies and practices of the agency regarding
storage, retrievability, access controls, retention, and dis-
posal of the records;

(F) the title and business address of the agency official
who is responsible for the system of records;

(G) the agency procedures whereby an individual can
be notified at his request if the system of records contains
a record pertaining to him;

(H) the agency procedures whereby an individual can
be notified at his request how he can gain access to any
record pertaining to him contained in the system of
records, and how he can contest its content; and

(I) the categories of sources of records in the system;
(5) maintain all records which are used by the agency in

making any determination about any individual with such ac-
curacy, relevance, timeliness, and completeness as is reason-
ably necessary to assure fairness to the individual in the deter-
mination;

(6) prior to disseminating any record about an individual
to any person other than an agency, unless the dissemination
is made pursuant to subsection (b)(2) of this section, make rea-
sonable efforts to assure that such records are accurate, com-
plete, timely, and relevant for agency purposes;

(7) maintain no record describing how any individual exer-
cises rights guaranteed by the First Amendment unless ex-
pressly authorized by statute or by the individual about whom
the record is maintained or unless pertinent to and within the
scope of an authorized law enforcement activity;

(8) make reasonable efforts to serve notice on an individual
when any record on such individual is made available to any
person under compulsory legal process when such process be-
comes a matter of public record;

(9) establish rules of conduct for persons involved in the
design, development, operation, or maintenance of any system
of records, or in maintaining any record, and instruct each
such person with respect to such rules and the requirements
of this section, including any other rules and procedures adopt-
ed pursuant to this section and the penalties for noncompli-
ance;

(10) establish appropriate administrative, technical, and
physical safeguards to insure the security and confidentiality of
records and to protect against any anticipated threats or haz-
ards to their security or integrity which could result in sub-
stantial harm, embarrassment, inconvenience, or unfairness to
any individual on whom information is maintained;
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(11) at least 30 days prior to publication of information
under paragraph (4)(D) of this subsection, publish in the Fed-
eral Register notice of any new use or intended use of the in-
formation in the system, and provide an opportunity for inter-
ested persons to submit written data, views, or arguments to
the agency; and

(12) if such agency is a recipient agency or a source agency
in a matching program with a non-Federal agency, with re-
spect to any establishment or revision of a matching program,
at least 30 days prior to conducting such program, publish in
the Federal Register notice of such establishment or revision.
(f) AGENCY RULES.—In order to carry out the provisions of this

section, each agency that maintains a system of records shall pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of section 553 of this title, which shall—

(1) establish procedures whereby an individual can be noti-
fied in response to his request if any system of records named
by the individual contains a record pertaining to him;

(2) define reasonable times, places, and requirements for
identifying an individual who requests his record or informa-
tion pertaining to him before the agency shall make the record
or information available to the individual;

(3) establish procedures for the disclosure to an individual
upon his request of his record or information pertaining to
him, including special procedure, if deemed necessary, for the
disclosure to an individual of medical records, including psy-
chological records pertaining to him;

(4) establish procedures for reviewing a request from an
individual concerning the amendment of any record or informa-
tion pertaining to the individual, for making a determination
on the request, for an appeal within the agency of an initial
adverse agency determination, and for whatever additional
means may be necessary for each individual to be able to exer-
cise fully his rights under this section; and

(5) establish fees to be charged, if any, to any individual
for making copies of his record, excluding the cost of any
search for and review of the record.

The Office of the Federal Register shall biennially compile and pub-
lish the rules promulgated under this subsection and agency no-
tices published under subsection (e)(4) of this section in a form
available to the public at low cost.

(g)(1) CIVIL REMEDIES.—Whenever any agency—
(A) makes a determination under subsection (d)(3) of this

section not to amend an individual’s record in accordance with
his request, or fails to make such review in conformity with
that subsection;

(B) refuses to comply with an individual request under
subsection (d)(1) of this section;

(C) fails to maintain any record concerning any individual
with such accuracy, relevance, timeliness, and completeness as
is necessary to assure fairness in any determination relating to
the qualifications, character, rights, or opportunities of, or ben-
efits to the individual that may be made on the basis of such
record, and consequently a determination is made which is ad-
verse to the individual; or
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(D) fails to comply with any other provision of this section,
or any rule promulgated thereunder, in such a way as to have
an adverse effect on an individual,

the individual may bring a civil action against the agency, and the
district courts of the United States shall have jurisdiction in the
matters under the provisions of this subsection.

(2)(A) In any suit brought under the provisions of subsection
(g)(1)(A) of this section, the court may order the agency to amend
the individual’s record in accordance with his request or in such
other way as the court may direct. In such a case the court shall
determine the matter de novo.

(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this paragraph in which the complainant has substan-
tially prevailed.

(3)(A) In any suit brought under the provisions of subsection
(g)(1)(B) of this section, the court may enjoin the agency from with-
holding the records and order the production to the complainant of
any agency records improperly withheld from him. In such a case
the court shall determine the matter de novo, and may examine the
contents of any agency records in camera to determine whether the
records or any portion thereof may be withheld under any of the
exemptions set forth in subsection (k) of this section, and the bur-
den is on the agency to sustain its action.

(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this paragraph in which the complainant has substan-
tially prevailed.

(4) In any suit brought under the provisions of subsection
(g)(1)(C) or (D) of this section in which the court determines that
the agency acted in a manner which was intentional or willful, the
United States shall be liable to the individual in an amount equal
to the sum of—

(A) actual damages sustained by the individual as a result
of the refusal or failure, but in no case shall a person entitled
to recovery receive less than the sum of $1,000; and

(B) the costs of the action together with reasonable attor-
ney fees as determined by the court.
(5) An action to enforce any liability created under this section

may be brought in the district court of the United States in the dis-
trict in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, without regard to the amount in controversy,
within two years from the date on which the cause of action arises,
except that where an agency has materially and willfully misrepre-
sented any information required under this section to be disclosed
to an individual and the information so misrepresented is material
to establishment of the liability of the agency to the individual
under this section, the action may be brought at any time within
two years after discovery by the individual of the misrepresenta-
tion. Nothing in this section shall be construed to authorize any
civil action by reason of any injury sustained as the result of a dis-
closure of a record prior to September 27, 1975.

(h) RIGHTS OF LEGAL GUARDIANS.—For the purposes of this
section, the parent of any minor, or the legal guardian of any indi-
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vidual who has been declared to be incompetent due to physical or
mental incapacity or age by a court of competent jurisdiction, may
act on behalf of the individual.

(i)(1) CRIMINAL PENALTIES.—Any officer or employee of an
agency, who by virtue of his employment or official position, has
possession of, or access to, agency records which contain individ-
ually identifiable information the disclosure of which is prohibited
by this section or by rules or regulations established thereunder,
and who knowing that disclosure of the specific material is so pro-
hibited, willfully discloses the material in any manner to any per-
son or agency not entitled to receive it, shall be guilty of a mis-
demeanor and fined not more than $5,000.

(2) Any officer or employee of any agency who willfully main-
tains a system of records without meeting the notice requirements
of subsection (e)(4) of this section shall be guilty of a misdemeanor
and fined not more than $5,000.

(3) Any person who knowingly and willfully requests or obtains
any record concerning an individual from an agency under false
pretenses shall be guilty of a misdemeanor and fined not more than
$5,000.

(j) GENERAL EXEMPTIONS.—The head of any agency may pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this
title, to exempt any system of records within the agency from any
part of this section except subsections (b), (c)(1) and (2), (e)(4)(A)
through (F), (e)(6), (7), (9), (10), and (11), and (i) if the system of
records is—

(1) maintained by the Central Intelligence Agency; or
(2) maintained by an agency or component thereof which

performs as its principal function any activity pertaining to the
enforcement of criminal laws, including police efforts to pre-
vent, control, or reduce crime or to apprehend criminals, and
the activities of prosecutors, courts, correctional, probation,
pardon, or parole authorities, and which consists of (A) infor-
mation compiled for the purpose of identifying individual crimi-
nal offenders and alleged offenders and consisting only of iden-
tifying data and notations of arrests, the nature and disposi-
tion of criminal charges, sentencing, confinement, release, and
parole and probation status; (B) information compiled for the
purpose of a criminal investigation, including reports of inform-
ants and investigators, and associated with an identifiable in-
dividual; or (C) reports identifiable to an individual compiled
at any stage of the process of enforcement of the criminal laws
from arrest or indictment through release from supervision.

At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

(k) SPECIFIC EXEMPTIONS.—The head of any agency may pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this
title, to exempt any system of records within the agency from sub-
sections (c)(3), (d), (e)(1), (e)(4)(G), (H), and (I) and (f) of this section
if the system of records is—
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(1) subject to the provisions of section 552(b)(1) of this
title;

(2) investigatory material compiled for law enforcement
purposes, other than material within the scope of subsection
(j)(2) of this section: Provided, however, That if any individual
is denied any right, privilege, or benefit that he would other-
wise be entitled by Federal law, or for which he would other-
wise be eligible, as a result of the maintenance of such mate-
rial, such material shall be provided to such individual, except
to the extent that the disclosure of such material would reveal
the identity of a source who furnished information to the Gov-
ernment under an express promise that the identity of the
source would be held in confidence, or, prior to the effective
date of this section, under an implied promise that the identity
of the source would be held in confidence;

(3) maintained in connection with providing protective
services to the President of the United States or other individ-
uals pursuant to section 3056 of title 18;

(4) required by statute to be maintained and used solely as
statistical records;

(5) investigatory material compiled solely for the purpose
of determining suitability, eligibility, or qualifications for Fed-
eral civilian employment, military service, Federal contracts, or
access to classified information, but only to the extent that the
disclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would
be held in confidence;

(6) testing or examination material used solely to deter-
mine individual qualifications for appointment or promotion in
the Federal service the disclosure of which would compromise
the objectivity or fairness of the testing or examination process;
or

(7) evaluation material used to determine potential for pro-
motion in the armed services, but only to the extent that the
disclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would
be held in confidence.

At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

(l)(1) ARCHIVAL RECORDS.—Each agency record which is accept-
ed by the Archivist of the United States for storage, processing,
and servicing in accordance with section 3103 of title 44 shall, for
the purposes of this section, be considered to be maintained by the
agency which deposited the record and shall be subject to the provi-
sions of this section. The Archivist of the United States shall not
disclose the record except to the agency which maintains the
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record, or under rules established by that agency which are not in-
consistent with the provisions of this section.

(2) Each agency record pertaining to an identifiable individual
which was transferred to the National Archives of the United
States as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Govern-
ment, prior to the effective date of this section, shall, for the pur-
poses of this section, be considered to be maintained by the Na-
tional Archives and shall not be subject to the provisions of this
section, except that a statement generally describing such records
(modeled after the requirements relating to records subject to sub-
sections (e)(4)(A) through (G) of this section) shall be published in
the Federal Register.

(3) Each agency record pertaining to an identifiable individual
which is transferred to the National Archives of the United States
as a record which has sufficient historical or other value to warrant
its continued preservation by the United States Government, on or
after the effective date of this section, shall, for the purposes of this
section, be considered to be maintained by the National Archives
and shall be exempt from the requirements of this section except
subsections (e)(4)(A) through (G) and (e)(9) of this section.

(m) GOVERNMENT CONTRACTORS.—(1) When an agency provides
by a contract for the operation by or on behalf of the agency of a
system of records to accomplish an agency function, the agency
shall, consistent with its authority, cause the requirements of this
section to be applied to such system. For purposes of subsection (i)
of this section any such contractor and any employee of such con-
tractor, if such contract is agreed to on or after the effective date
of this section, shall be considered to be an employee of an agency.

(2) A consumer reporting agency to which a record is disclosed
under section 3711(e) of title 31 shall not be considered a con-
tractor for the purposes of this section.

(n) MAILING LISTS.—An individual’s name and address may not
be sold or rented by an agency unless such action is specifically au-
thorized by law. This provision shall not be construed to require
the withholding of names and addresses otherwise permitted to be
made public.

(o) MATCHING AGREEMENTS.—(1) No record which is contained
in a system of records may be disclosed to a recipient agency or
non-Federal agency for use in a computer matching program except
pursuant to a written agreement between the source agency and
the recipient agency or non-Federal agency specifying—

(A) the purpose and legal authority for conducting the pro-
gram;

(B) the justification for the program and the anticipated
results, including a specific estimate of any savings;

(C) a description of the records that will be matched, in-
cluding each data element that will be used, the approximate
number of records that will be matched, and the projected
starting and completion dates of the matching program;

(D) procedures for providing individualized notice at the
time of application, and notice periodically thereafter as di-
rected by the Data Integrity Board of such agency (subject to
guidance provided by the Director of the Office of Management
and Budget pursuant to subsection (v)), to—
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(i) applicants for and recipients of financed assistance
or payments under Federal benefit programs, and

(ii) applicants for and holders of positions as Federal
personnel,

that any information provided by such applicants, recipients,
holders, and individuals may be subject to verification through
matching programs;

(E) procedures for verifying information produced in such
matching program as required by subsection (p);

(F) procedures for the retention and timely destruction of
identifiable records created by a recipient agency or non-Fed-
eral agency in such matching program;

(G) procedures for ensuring the administrative, technical,
and physical security of the records matched and the results of
such programs;

(H) prohibitions on duplication and redisclosure of records
provided by the source agency within or outside the recipient
agency or the non-Federal agency, except where required by
law or essential to the conduct of the matching program;

(I) procedures governing the use by a recipient agency or
non-Federal agency of records provided in a matching program
by a source agency, including procedures governing return of
the records to the source agency or destruction of records used
in such program;

(J) information on assessments that have been made on
the accuracy of the records that will be used in such matching
program; and

(K) that the Comptroller General may have access to all
records of a recipient agency or a non-Federal agency that the
Comptroller General deems necessary in order to monitor or
verify compliance with the agreement.
(2)(A) A copy of each agreement entered into pursuant to para-

graph (1) shall—
(i) be transmitted to the Committee on Governmental Af-

fairs of the Senate and the Committee on Government Oper-
ations 1 of the House of Representatives; and

(ii) be available upon request to the public.
(B) No such agreement shall be effective until 30 days after the

date on which such a copy is transmitted pursuant to subpara-
graph (A)(i).

(C) Such an agreement shall remain in effect only for such pe-
riod, not to exceed 18 months, as the Data Integrity Board of the
agency determines is appropriate in light of the purposes, and
length of time necessary for the conduct, of the matching program.

(D) Within 3 months prior to the expiration of such an agree-
ment pursuant to subparagraph (C), the Data Integrity Board of
the agency may, without additional review, renew the matching
agreement for a current, ongoing matching program for not more
than one additional year if—

(i) such program will be conducted without any change;
and
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(ii) each party to the agreement certifies to the Board in
writing that the program has been conducted in compliance
with the agreement.
(p) VERIFICATION AND OPPORTUNITY TO CONTEST FINDINGS.—

(1) In order to protect any individual whose records are used in a
matching program, no recipient agency, non-Federal agency, or
source agency may suspend, terminate, reduce, or make a final de-
nial of any financial assistance or payment under a Federal benefit
program to such individual, or take other adverse action against
such individual, as a result of information produced by such match-
ing program, until—

(A)(i) the agency has independently verified the informa-
tion; or

(ii) the Data Integrity Board of the agency, or in the case
of a non-Federal agency the Data Integrity Board of the source
agency, determines in accordance with guidance issued by the
Director of the Office of Management and Budget that—

(I) the information is limited to identification and
amount of benefits paid by the source agency under a Fed-
eral benefit program; and

(II) there is a high degree of confidence that the infor-
mation provided to the recipient agency is accurate;
(B) the individual receives a notice from the agency con-

taining a statement of its findings and informing the indi-
vidual of the opportunity to contest such findings; and

(C)(i) the expiration of any time period established for the
program by statue or regulation for the individual to respond
to that notice; or

(ii) in the case of a program for which no such period is
established, the end of the 30-day period beginning on the date
on which notice under subparagraph (B) is mailed or otherwise
provided to the individual.
(2) Independent verification referred to in paragraph (1) re-

quires investigation and confirmation of specific information relat-
ing to an individual that is used as a basis for an adverse action
against the individual, including where applicable investigation
and confirmation of—

(A) the amount of any asset or income involved;
(B) whether such individual actually has or had access to

such asset or income for such individual’s own use; and
(C) the period or periods when the individual actually had

such asset or income.
(3) Notwithstanding paragraph (1), an agency may take any

appropriate action otherwise prohibited by such paragraph if the
agency determines that the public health or public safety may be
adversely affected or significantly threatened during any notice pe-
riod required by such paragraph.

(q) SANCTIONS.—(1) Notwithstanding any other provision of
law, no source agency may disclose any record with is contained in
a system of records to a recipient agency or non-Federal agency for
a matching program if such source agency has reason to believe
that the requirements of subsection (p), or any matching agreement
entered into pursuant to subsection (o), or both, are not being met
by such recipient agency.
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(2) No source agency may renew a matching agreement
unless—

(A) the recipient agency or non-Federal agency has cer-
tified that it has complied with the provisions of that agree-
ment; and

(B) the source agency has no reason to believe that the cer-
tification is inaccurate.
(r) REPORT ON NEW SYSTEMS AND MATCHING PROGRAMS.—

Each agency that proposes to establish or make a significant
change in a system of records or a matching program shall provide
adequate advance notice of any such proposal (in duplicate) to the
Committee on Government Operations 1 of the House of Represent-
atives, the Committee on Governmental Affairs of the Senate, and
the Office of Management and Budget in order to permit an evalua-
tion of the probable or potential effect of such proposal on the pri-
vacy or other rights of individuals.

(s) BIENNIAL REPORT.—The President shall biennially submit
to the Speaker of the House of Representatives and the President
pro tempore of the Senate a report—

(1) describing the actions of the Director of the Office of
Management and Budget pursuant to section 6 of the Privacy
Act of 1974 during the preceding 2 years;

(2) describing the exercise of individual rights of access
and amendment under this section during such years;

(3) identifying changes in or additions to systems of
records;

(4) containing such other information concerning adminis-
tration of this section as may be necessary or useful to the
Congress in reviewing the effectiveness of this section in car-
rying out the purposes of the Privacy Act of 1974.
(t)(1) EFFECT OF OTHER LAWS.—No agency shall rely on any

exemption contained in section 552 of this title to withhold from an
individual any record which is otherwise accessible to such indi-
vidual under the provisions of this section.

(2) No agency shall rely on any exemption in this section to
withhold from an individual any record which is otherwise acces-
sible to such individual under the provisions of section 552 of this
title.

(u) DATA INTEGRITY BOARDS.—(1) Every agency conducting or
participating in a matching program shall establish a Data Integ-
rity Board to oversee and coordinate among the various compo-
nents of such agency the agency’s implementation of this section.

(2) Each Data Integrity Board shall consist of senior officials
designated by the head of the agency, and shall include any senior
official designated by the head of the agency as responsible for im-
plementation of this section, and the inspector general of the agen-
cy, if any. The inspector general shall not serve as chairman of the
Data Integrity Board.

(3) Each Data Integrity Board—
(A) shall review, approve, and maintain all written agree-

ments for receipt or disclosure of agency records for matching
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programs to ensure compliance with subsection (o), and all rel-
evant statutes, regulations, and guidelines;

(B) shall review all matching programs in which the agen-
cy has participated during the year, either as a source agency
or recipient agency, determine compliance with applicable
laws, regulations, guidelines, and agency agreements, and as-
sess the costs and benefits of such programs;

(C) shall review all recurring matching programs in which
the agency has participated during the year, either as a source
agency or recipient agency, for continued justification for such
disclosures;

(D) shall compile an annual report, which shall be sub-
mitted to the head of the agency and the Office of Management
and Budget and made available to the public on request, de-
scribing the matching activities of the agency, including—

(i) matching programs in which the agency has partici-
pated as a source agency or recipient agency;

(ii) matching agreements proposed under subsection
(o) that were disapproved by the Board;

(iii) any changes in membership to structure of the
Board in the preceding year;

(iv) the reasons for any waiver of the requirement in
paragraph (4) of this section for completion and submission
of a cost-benefit analysis prior to the approval of a match-
ing program;

(v) any violations of matching agreements that have
been alleged or identified and any corrective action taken;
and

(vi) any other information required by the Director of
the Office of Management and Budget to be included in
such report;
(E) shall serve as a clearinghouse for receiving and pro-

viding information on the accuracy, completeness, and reli-
ability of records used in matching programs;

(F) shall provide interpretation and guidance to agency
components and personnel on the requirements of this section
for matching programs;

(G) shall review agency recordkeeping and disposal policies
and practices for matching programs to assure compliance with
this section; and

(H) may review and report on any agency matching activi-
ties that are not matching programs.
(4)(A) Except as provided in subparagraphs (B) and (C), a Data

Integrity Board shall not approve any written agreement for a
matching program unless the agency has completed and submitted
to such Board a cost-benefit analysis of the proposed program and
such analysis demonstrates that the program is likely to be cost ef-
fective.

(B) The Board may waive the requirements of subparagraph
(A) of this paragraph if it determines in writing, in accordance with
guidelines prescribed by the Director of the Office of Management
and Budget, that a cost-benefit analysis is not required.

(C) A cost-benefit analysis shall not be required under sub-
paragraph (A) prior to the initial approval of a written agreement
for a matching program that is specifically required by statute. Any
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subsequent written agreement for such a program shall not be ap-
proved by the Data Integrity Board unless the agency has sub-
mitted a cost-benefit analysis of the program as conducted under
the preceding approval of such agreement.

(5)(A) If a matching agreement is disapproved by a Data Integ-
rity Board, any party to such agreement may appeal the dis-
approval to the Director of the Office of Management and Budget.
Timely notice of the filing of such an appeal shall be provided by
the Director of the Office of Management and Budget to the Com-
mittee on Governmental Affairs of the Senate and the Committee
on Government Operations 1 of the House of Representatives.

(B) The Director of the Office of Management and Budget may
approve a matching agreement notwithstanding the disapproval of
a Data Integrity Board if the Director determines that—

(i) the matching program will be consistent with all appli-
cable legal, regulatory, and policy requirements;

(ii) there is adequate evidence that the matching agree-
ment will be cost-effective; and

(iii) the matching program is in the public interest.
(C) The decision of the Director to approve a matching agree-

ment shall not take effect until 30 days after it is reported to com-
mittees described in subparagraph (A).

(D) If the Data Integrity Board and the Director of the Office
of Management and Budget disapprove a matching program pro-
posed by the inspector general of an agency, the inspector general
may report the disapproval to the head of the agency and to the
Congress.

(6) In the reports required by paragraph (3)(D), agency match-
ing activities that are not matching programs may be reported on
an aggregate basis, if and to the extent necessary to protect ongo-
ing law enforcement or counterintelligence investigations.

(v) OFFICE OF MANAGEMENT AND BUDGET RESPONSIBILITIES.—
The Director of the Office of Management and Budget shall—

(1) develop and, after notice and opportunity for public
comment, prescribe guidelines and regulations for the use of
agencies in implementing the provisions of this section; and

(2) provide continuing assistance to an oversight of the im-
plementation of this section by agencies.

§ 552b. Open meetings
(a) For purposes of this section—

(1) the term ‘‘agency’’ means any agency, as defined in sec-
tion 552(e) of this title, headed by a collegial body composed of
two or more individual members, a majority of whom are ap-
pointed to such position by the President with the advice and
consent of the Senate, and any subdivision thereof authorized
to act on behalf of the agency;

(2) the term ‘‘meeting’’ means the deliberations of at least
the number of individual agency members required to take ac-
tion on behalf of the agency where such deliberations deter-
mine or result in the joint conduct or disposition of official
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agency business, but does not include deliberations required or
permitted by subsection (d) or (e); and

(3) the term ‘‘member’’ means an individual who belongs to
a collegial body heading an agency.
(b) Members shall not jointly conduct or dispose of agency busi-

ness other than in accordance with this section. Except as provided
in subsection (c), every portion of every meeting of an agency shall
be open to public observation.

(c) Except in a case where the agency finds that the public in-
terest requires otherwise, the second sentence of subsection (b)
shall not apply to any portion of an agency meeting, and the re-
quirements of subsections (d) and (e) shall not apply to any infor-
mation pertaining to such meeting otherwise required by this sec-
tion to be disclosed to the public, where the agency properly deter-
mines that such portion or portions of its meeting or the disclosure
of such information is likely to—

(1) disclose matters that are (A) specifically authorized
under criteria established by an Executive order to be kept se-
cret in the interests of national defense or foreign policy and
(B) in fact properly classified pursuant to such Executive order;

(2) relate solely to the internal personnel rules and prac-
tices of an agency;

(3) disclose matters specifically exempted from disclosure
by statute (other than section 552 of this title), provided that
such statute (A) requires that the matters be withheld from
the public in such a manner as to leave no discretion on the
issue, or (B) establishes particular criteria for withholding or
refers to particular types of matters to be withheld;

(4) disclose trade secrets and commercial or financial infor-
mation obtained from a person and privileged or confidential;

(5) involve accusing any person of a crime, or formally cen-
suring any person;

(6) disclose information of a personal nature where disclo-
sure would constitute a clearly unwarranted invasion of per-
sonal privacy;

(7) disclose investigatory records compiled for law enforce-
ment purposes, or information which if written would be con-
tained in such records, but only to the extent that the produc-
tion of such records or information would (A) interfere with en-
forcement proceedings, (B) deprive a person of a right to a fair
trial or an impartial adjudication, (C) constitute an unwar-
ranted invasion of personal privacy, (D) disclose the identity of
a confidential source and, in the case of a record compiled by
a criminal law enforcement authority in the course of a crimi-
nal investigation, or by an agency conducting a lawful national
security intelligence investigation, confidential information fur-
nished only by the confidential source, (E) disclose investiga-
tive techniques and procedures, or (F) endanger the life or
physical safety of law enforcement personnel;

(8) disclose information contained in or related to examina-
tion, operating, or condition reports prepared by, on behalf of,
or for the use of an agency responsible for the regulation or su-
pervision of financial institutions;

(9) disclose information the premature disclosure of which
would—
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(A) in the case of an agency which regulates cur-
rencies, securities, commodities, or financial institutions,
be likely to (i) lead to significant financial speculation in
currencies, securities, or commodities, or (ii) significantly
endanger the stability of any financial institution; or

(B) in the case of any agency, be likely to significantly
frustrate implementation of a proposed agency action,

except that subparagraph (B) shall not apply in any instance
where the agency has already disclosed to the public the con-
tent or nature of its proposed action, or where the agency is
required by law to make such disclosure on its own initiative
prior to taking final agency action on such proposal; or

(10) specifically concern the agency’s issuance of a sub-
pena, or the agency’s participation in a civil action or pro-
ceeding, an action in a foreign court or international tribunal,
or an arbitration, or the initiation, conduct, or disposition by
the agency of a particular case of formal agency adjudication
pursuant to the procedures in section 554 of this title or other-
wise involving a determination on the record after opportunity
for a hearing.
(d)(1) Action under subsection (c) shall be taken only when a

majority of the entire membership of the agency (as defined in sub-
section (a)(1)) votes to take such action. A separate vote of the
agency members shall be taken with respect to each agency meet-
ing a portion or portions of which are proposed to be closed to the
public pursuant to subsection (c), or with respect to any informa-
tion which is proposed to be withheld under subsection (c). A single
vote may be taken with respect to a series of meetings, a portion
or portions of which are proposed to be closed to the public, or with
respect to any information concerning such series of meetings, so
long as each meeting in such series involves the same particular
matters and is scheduled to be held no more than thirty days after
the initial meeting in such series. The vote of each agency member
participating in such vote shall be recorded and no proxies shall be
allowed.

(2) Whenever any person whose interests may be directly af-
fected by a portion of a meeting requests that the agency close such
portion to the public for any of the reasons referred to in paragraph
(5), (6), or (7) of subsection (c), the agency, upon request of any one
of its members, shall vote by recorded vote whether to close such
meeting.

(3) Within one day of any vote taken pursuant to paragraph (1)
or (2), the agency shall make publicly available a written copy of
such vote reflecting the vote of each member on the question. If a
portion of a meeting is to be closed to the public, the agency shall,
within one day of the vote taken pursuant to paragraph (1) or (2)
of this subsection, make publicly available a full written expla-
nation of its action closing the portion together with a list of all
persons expected to attend the meeting and their affiliation.

(4) Any agency, a majority of whose meetings may properly be
closed to the public pursuant to paragraph (4), (8), (9)(A), or (10)
of subsection (c), or any combination thereof, may provide by regu-
lation for the closing of such meetings or portions thereof in the
event that a majority of the members of the agency votes by re-
corded vote at the beginning of such meeting, or portion thereof, to
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close the exempt portion or portions of the meeting, and a copy of
such vote, reflecting the vote of each member on the question, is
made available to the public. The provisions of paragraphs (1), (2),
and (3) of this subsection and subsection (e) shall not apply to any
portion of a meeting to which such regulations apply: Provided,
That the agency shall, except to the extent that such information
is exempt from disclosure under the provisions of subsection (c),
provide the public with public announcement of the time, place,
and subject matter of the meeting and of each portion thereof at
the earliest practicable time.

(e)(1) In the case of each meeting, the agency shall make public
announcement, at least one week before the meeting, of the time,
place, and subject matter of the meeting, whether it is to be open
or closed to the public, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting. Such announcement shall be made unless
a majority of the members of the agency determines by a recorded
vote that agency business requires that such meeting be called at
an earlier date, in which case the agency shall make public an-
nouncement of the time, place, and subject matter of such meeting,
and whether open or closed to the public, at the earliest practicable
time.

(2) The time or place of a meeting may be changed following
the public announcement required by paragraph (1) only if the
agency publicly announces such change at the earliest practicable
time. The subject matter of a meeting, or the determination of the
agency to open or close a meeting, or portion of a meeting, to the
public, may be changed following the public announcement re-
quired by this subsection only if (A) a majority of the entire mem-
bership of the agency determines by a recorded vote that agency
business so requires and that no earlier announcement of the
change was possible, and (B) the agency publicly announces such
change and the vote of each member upon such change at the ear-
liest practicable time.

(3) Immediately following each public announcement required
by this subsection, notice of the time, place, and subject matter of
a meeting, whether the meeting is open or closed, any change in
one of the preceding, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting, shall also be submitted for publication in
the Federal Register.

(f)(1) For every meeting closed pursuant to paragraphs (1)
through (10) of subsection (c), the General Counsel or chief legal of-
ficer of the agency shall publicly certify that, in his or her opinion,
the meeting may be closed to the public and shall state each rel-
evant exemptive provision. A copy of such certification, together
with a statement from the presiding officer of the meeting setting
forth the time and place of the meeting, and the persons present,
shall be retained by the agency. The agency shall maintain a com-
plete transcript or electronic recording adequate to record fully the
proceedings of each meeting, or portion of a meeting, closed to the
public, except that in the case of a meeting, or portion of a meeting,
closed to the public pursuant to paragraph (8), (9)(A), or (10) of
subsection (c), the agency shall maintain either such a transcript
or recording, or a set of minutes. Such minutes shall fully and
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clearly describe all matters discussed and shall provide a full and
accurate summary of any actions taken, and the reasons therefor,
including a description of each of the views expressed on any item
and the record of any rollcall vote (reflecting the vote of each mem-
ber on the question). All documents considered in connection with
any action shall be identified in such minutes.

(2) The agency shall make promptly available to the public, in
a place easily accessible to the public, the transcript, electronic re-
cording, or minutes (as required by paragraph (1)) of the discussion
of any item on the agenda, or of any item of the testimony of any
witness received at the meeting, except for such item or items of
such discussion or testimony as the agency determines to contain
information which may be withheld under subsection (c). Copies of
such transcript, or minutes, or a transcription of such recording
disclosing the identity of each speaker, shall be furnished to any
person at the actual cost of duplication or transcription. The agency
shall maintain a complete verbatim copy of the transcript, a com-
plete copy of the minutes, or a complete electronic recording of each
meeting, or portion of a meeting, closed to the public, for a period
of at least two years after such meeting, or until one year after the
conclusion of any agency proceeding with respect to which the
meeting or portion was held, whichever occurs later.

(g) Each agency subject to the requirements of this section
shall, within 180 days after the date of enactment of this section,
following consultation with the Office of the Chairman of the Ad-
ministrative Conference of the United States and published notice
in the Federal Register of at least thirty days and opportunity for
written comment by any person, promulgate regulations to imple-
ment the requirements of subsections (b) through (f) of this section.
Any person may bring a proceeding in the United States District
Court for the District of Columbia to require an agency to promul-
gate such regulations if such agency has not promulgated such reg-
ulations within the time period specified herein. Subject to any lim-
itations of time provided by law, any person may bring a pro-
ceeding in the United States Court of Appeals for the District of
Columbia to set aside agency regulations issued pursuant to this
subsection that are not in accord with the requirements of sub-
sections (b) through (f) of this section and to require the promulga-
tion of regulations that are in accord with such subsections.

(h)(1) The district courts of the United States shall have juris-
diction to enforce the requirements of subsections (b) through (f) of
this section by declaratory judgment, injunctive relief, or other re-
lief as may be appropriate. Such actions may be brought by any
person against an agency prior to, or within sixty days after, the
meeting out of which the violation of this section arises, except that
if public announcement of such meeting is not initially provided by
the agency in accordance with the requirements of this section,
such action may be instituted pursuant to this section at any time
prior to sixty days after any public announcement of such meeting.
Such actions may be brought in the district court of the United
States for the district in which the agency meeting is held or in
which the agency in question has its headquarters, or in the Dis-
trict Court for the District of Columbia. In such actions a defendant
shall serve his answer within thirty days after the service of the
complaint. The burden is on the defendant to sustain his action. In
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deciding such cases the court may examine in camera any portion
of the transcript, electronic recording, or minutes of a meeting
closed to the public, and may take such additional evidence as it
deems necessary. The court, having due regard for orderly adminis-
tration and the public interest, as well as the interests of the par-
ties, may grant such equitable relief as it deems appropriate, in-
cluding granting an injunction against future violations of this sec-
tion or ordering the agency to make available to the public such
portion of the transcript, recording, or minutes of a meeting as is
not authorized to be withheld under subsection (c) of this section.

(2) Any Federal court otherwise authorized by law to review
agency action may, at the application of any person properly par-
ticipating in the proceeding pursuant to other applicable law, in-
quire into violations by the agency of the requirements of this sec-
tion and afford such relief as it deems appropriate. Nothing in this
section authorizes any Federal court having jurisdiction solely on
the basis of paragraph (1) to set aside, enjoin, or invalidate any
agency action (other than an action to close a meeting or to with-
hold information under this section) taken or discussed at any
agency meeting out of which the violation of this section arose.

(i) The court may assess against any party reasonable attorney
fees and other litigation costs reasonably incurred by any other
party who substantially prevails in any action brought in accord-
ance with the provisions of subsection (g) or (h) of this section, ex-
cept that costs may be assessed against the plaintiff only where the
court finds that the suit was initiated by the plaintiff primarily for
frivolous or dilatory purposes. In the case of assessment of costs
against an agency, the costs may be assessed by the court against
the United States.

(j) Each agency subject to the requirements of this section shall
annually report to the Congress regarding the following:

(1) The changes in the policies and procedures of the agen-
cy under this section that have occurred during the preceding
1-year period.

(2) A tabulation of the number of meetings held, the ex-
emptions applied to close meetings, and the days of public no-
tice provided to close meetings.

(3) A brief description of litigation or formal complaints
concerning the implementation of this section by the agency.

(4) A brief explanation of any changes in law that have af-
fected the responsibilities of the agency under this section.
(k) Nothing herein expands or limits the present rights of any

person under section 552 of this title, except that the exemptions
set forth in subsection (c) of this section shall govern in the case
of any request made pursuant to section 552 to copy or inspect the
transcripts, recordings, or minutes described in subsection (f) of
this section. The requirements of chapter 33 of title 44, United
States Code, shall not apply to the transcripts, recordings, and
minutes described in subsection (f) of this section.

(l) This section does not constitute authority to withhold any
information from Congress, and does not authorize the closing of
any agency meeting or portion thereof required by any other provi-
sion of law to be open.

(m) Nothing in this section authorizes any agency to withhold
from any individual any record, including transcripts, recordings,
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or minutes required by this section, which is otherwise accessible
to such individual under section 552a of this title.

§ 553. Rule making
(a) This section applies, according to the provisions thereof, ex-

cept to the extent that there is involved—
(1) a military or foreign affairs function of the United

States; or
(2) a matter relating to agency management or personnel

or to public property, loans, grants, benefits, or contracts.
(b) General notice of proposed rule making shall be published

in the Federal Register, unless persons subject thereto are named
and either personally served or otherwise have actual notice there-
of in accordance with law. The notice shall include—

(1) a statement of the time, place, and nature of public
rule making proceedings;

(2) reference to the legal authority under which the rule is
proposed; and

(3) either the terms or substance of the proposed rule or
a description of the subjects and issues involved.

Except when notice or hearing is required by statute, this sub-
section does not apply—

(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the
rules issued) that notice and public procedure thereon are im-
practicable, unnecessary, or contrary to the public interest.
(c) After notice required by this section, the agency shall give

interested persons an opportunity to participate in the rule making
through submission of written data, views, or arguments with or
without opportunity for oral presentation. After consideration of
the relevant matter presented, the agency shall incorporate in the
rules adopted a concise general statement of their basis and pur-
pose. When rules are required by statute to be made on the record
after opportunity for an agency hearing, sections 556 and 557 of
this title apply instead of this subsection.

(d) The required publication or service of a substantive rule
shall be made not less than 30 days before its effective date,
except—

(1) a substantive rule which grants or recognizes an ex-
emption or relieves a restriction;

(2) interpretative rules and statements of policy; or
(3) as otherwise provided by the agency for good cause

found and published with the rule.
(e) Each agency shall give an interested person the right to pe-

tition for the issuance, amendment, or repeal of a rule.

§ 554. Adjudications
(a) This section applies, according to the provisions thereof, in

every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing, except to the
extent that there is involved—

(1) a matter subject to a subsequent trial of the law and
the facts de novo in a court;
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(2) the selection or tenure of an employee, except a 1 ad-
ministrative law judge appointed under section 3105 of this
title;

(3) proceedings in which decisions rest solely on inspec-
tions, tests, or elections;

(4) the conduct of military or foreign affairs functions;
(5) cases in which an agency is acting as an agent for a

court; or
(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be
timely informed of—

(1) the time, place, and nature of the hearings;
(2) the legal authority and jurisdiction under which the

hearing is to be held; and
(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the
proceeding shall give prompt notice of issues controverted in fact
or law; and in other instances agencies may by rule require respon-
sive pleading. In fixing the time and place for hearings, due regard
shall be had for the convenience and necessity of the parties or
their representatives.

(c) The agency shall give all interested parties opportunity
for—

(1) the submission and consideration of facts, arguments,
offers of settlement, or proposals of adjustment when time, the
nature of the proceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to deter-
mine a controversy by consent, hearing and decision on notice
and in accordance with sections 556 and 557 of this title.
(d) The employee who presides at the reception of evidence

pursuant to section 556 of this title shall make the recommended
decision or initial decision required by section 557 of this title, un-
less he becomes unavailable to the agency. Except to the extent re-
quired for the disposition of ex parte matters as authorized by law,
such an employee may not—

(1) consult a person or party on a fact in issue, unless on
notice and opportunity for all parties to participate; or

(2) be responsible to or subject to the supervision or direc-
tion of an employee or agent engaged in the performance of in-
vestigative or prosecuting functions for an agency.

An employee or agent engaged in the performance of investigative
or prosecuting functions for an agency in a case may not, in that
or a factually related case, participate or advise in the decision, rec-
ommended decision, or agency review pursuant to section 557 of
this title, except as witness or counsel in public proceedings. This
subsection does not apply—

(A) in determining applications for initial licenses;
(B) to proceedings involving the validity or application of

rates, facilities, or practices of public utilities or carriers; or
(C) to the agency or a member or members of the body

comprising the agency.
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(e) The agency, with like effect as in the case of other orders,
and in its sound discretion, may issue a declaratory order to termi-
nate a controversy or remove uncertainty.

§ 555. Ancillary matters
(a) This section applies, according to the provisions thereof, ex-

cept as otherwise provided by this subchapter.
(b) A person compelled to appear in person before an agency

or representative thereof is entitled to be accompanied, rep-
resented, and advised by counsel or, if permitted by the agency, by
other qualified representative. A party is entitled to appear in per-
son or by or with counsel or other duly qualified representative in
an agency proceeding. So far as the orderly conduct of public busi-
ness permits, an interested person may appear before an agency or
its responsible employees for the presentation, adjustment, or de-
termination of an issue, request, or controversy in a proceeding,
whether interlocutory, summary, or otherwise, or in connection
with an agency function. With due regard for the convenience and
necessity of the parties or their representatives and within a rea-
sonable time, each agency shall proceed to conclude a matter pre-
sented to it. This subsection does not grant or deny a person who
is not a lawyer the right to appear for or represent others before
an agency or in an agency proceeding.

(c) Process, requirement of a report, inspection, or other inves-
tigative act or demand may not be issued, made, or enforced except
as authorized by law. A person compelled to submit data or evi-
dence is entitled to retain or, on payment of lawfully prescribed
costs, procure a copy or transcript thereof, except that in a non-
public investigatory proceeding the witness may for good cause be
limited to inspection of the official transcript of his testimony.

(d) Agency subpenas authorized by law shall be issued to a
party on request and, when required by rules of procedure, on a
statement or showing of general relevance and reasonable scope of
the evidence sought. On contest, the court shall sustain the sub-
pena or similar process or demand to the extent that it is found
to be in accordance with law. In a proceeding for enforcement, the
court shall issue an order requiring the appearance of the witness
or the production of the evidence or data within a reasonable time
under penalty of punishment for contempt in case of contumacious
failure to comply.

(e) Prompt notice shall be given of the denial in whole or in
part of a written application, petition, or other request of an inter-
ested person made in connection with any agency proceedings. Ex-
cept in affirming a prior denial or when the denial is self-explana-
tory, the notice shall be accompanied by a brief statement of the
grounds for denial.

§ 556. Hearings; presiding employees; powers and duties;
burden of proof; evidence; record as basis of deci-
sion

(a) This section applies, according to the provisions thereof, to
hearings required by section 553 or 554 of this title to be conducted
in accordance with this section.

(b) There shall preside at the taking of evidence—
(1) the agency;
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(2) one or more members of the body which comprises the
agency; or

(3) one or more administrative law judges appointed under
section 3105 of this title.

This subchapter does not supersede the conduct of specified classes
of proceedings, in whole or in part, by or before boards or other em-
ployees specially provided for by or designated under statute. The
functions of presiding employees and of employees participating in
decisions in accordance with section 557 of this title shall be con-
ducted in an impartial manner. A presiding or participating em-
ployee may at any time disqualify himself. On the filing in good
faith of a timely and sufficient affidavit of personal bias or other
disqualification of a presiding or participating employee, the agency
shall determine the matter as a part of the record and decision in
the case.

(c) Subject to published rules of the agency and within its pow-
ers, employees presiding at hearings may—

(1) administer oaths and affirmations;
(2) issue subpenas authorized by law;
(3) rule on offers of proof and receive relevant evidence;
(4) take depositions or have depositions taken when the

ends of justice would be served;
(5) regulate the course of the hearing;
(6) hold conferences for the settlement or simplification of

the issues by consent of the parties or by the use of alternative
means of dispute resolution as provided in subchapter IV of
this chapter;

(7) inform the parties as to the availability of one or more
alternative means of dispute resolution, and encourage use of
such methods;

(8) require the attendance at any conference held pursuant
to paragraph (6) of at least one representative of each party
who has authority to negotiate concerning resolution of issues
in controversy;

(9) dispose of procedural requests or similar matters;
(10) make or recommend decisions in accordance with sec-

tion 557 of this title; and
(11) take other action authorized by agency rule consistent

with this subchapter.
(d) Except as otherwise provided by statute, the proponent of

a rule or order has the burden of proof. Any oral or documentary
evidence may be received, but the agency as a matter of policy
shall provide for the exclusion of irrelevant, immaterial, or unduly
repetitious evidence. A sanction may not be imposed or rule or
order issued except on consideration of the whole record or those
parts thereof cited by a party and supported by and in accordance
with the reliable, probative, and substantial evidence. The agency
may, to the extent consistent with the interests of justice and the
policy of the underlying statutes administered by the agency, con-
sider a violation of section 557(d) of this title sufficient grounds for
a decision adverse to a party who has knowingly committed such
violation or knowingly caused such violation to occur. A party is en-
titled to present his case or defense by oral or documentary evi-
dence, to submit rebuttal evidence, and to conduct such cross-exam-
ination as may be required for a full and true disclosure of the
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1 Designation so in law. Paragraphs (2) and (3) of subsection (c) probably should be paragraph
(2)(A) and (B).

facts. In rule making or determining claims for money or benefits
or applications for initial licenses an agency may, when a party will
not be prejudiced thereby, adopt procedures for the submission of
all or part of the evidence in written form.

(e) The transcript of testimony and exhibits, together with all
papers and requests filed in the proceeding, constitutes the exclu-
sive record for decision in accordance with section 557 of this title
and, on payment of lawfully prescribed costs, shall be made avail-
able to the parties. When an agency decision rests on official notice
of a material fact not appearing in the evidence in the record, a
party is entitled, on timely request, to an opportunity to show the
contrary.

§ 557. Initial decisions; conclusiveness; review by agency;
submissions by parties; contents of decisions;
record

(a) This section applies, according to the provisions thereof,
when a hearing is required to be conducted in accordance with sec-
tion 556 of this title.

(b) When the agency did not preside at the reception of the evi-
dence, the presiding employee or, in cases not subject to section
554(d) of this title, an employee qualified to preside at hearings
pursuant to section 556 of this title, shall initially decide the case
unless the agency requires, either in specific cases or by general
rule, the entire record to be certified to it for decision. When the
presiding employee makes an initial decision, that decision then be-
comes the decision of the agency without further proceedings un-
less there is an appeal to, or review on motion of, the agency with-
in time provided by rule. On appeal from or review of the initial
decision, the agency has all the powers which it would have in
making the initial decision except as it may limit the issues on no-
tice or by rule. When the agency makes the decision without hav-
ing presided at the reception of the evidence, the presiding em-
ployee or an employee qualified to preside at hearings pursuant to
section 556 of this title shall first recommend a decision, except
that in rule making or determining applications for initial
licenses—

(1) instead thereof the agency may issue a tentative deci-
sion or one of its responsible employees may recommend a de-
cision; or

(2) this procedure may be omitted in a case in which the
agency finds on the record that due and timely execution of its
functions imperatively and unavoidably so requires.
(c) Before a recommended, initial, or tentative decision, or a de-

cision on agency review of the decision of subordinate employees,
the parties are entitled to a reasonable opportunity to submit for
the consideration of the employees participating in the decisions—

(1) proposed findings and conclusions; or
(2) 1 exceptions to the decisions or recommended decisions

of subordinate employees or to tentative agency decisions; and
(3) 1 supporting reasons for the exceptions or proposed

findings or conclusions.
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The record shall show the ruling on each finding, conclusion, or ex-
ception presented. All decisions, including initial, recommended,
and tentative decisions, are a part of the record and shall include
a statement of—

(A) findings and conclusions, and the reasons or basis
therefor, on all the material issues of fact, law, or discretion
presented on the record; and

(B) the appropriate rule, order, sanction, relief, or denial
thereof.
(d)(1) In any agency proceeding which is subject to subsection

(a) of this section, except to the extent required for the disposition
of ex parte matters as authorized by law—

(A) no interested person outside the agency shall make or
knowingly cause to be made to any member of the body com-
prising the agency, administrative law judge, or other em-
ployee who is or may reasonably be expected to be involved in
the decisional process of the proceeding, an ex parte commu-
nication relevant to the merits of the proceeding;

(B) no member of the body comprising the agency, admin-
istrative law judge, or other employee who is or may reason-
ably be expected to be involved in the decisional process of the
proceeding, shall make or knowingly cause to be made to any
interested person outside the agency an ex parte communica-
tion relevant to the merits of the proceeding;

(C) a member of the body comprising the agency, adminis-
trative law judge, or other employee who is or may reasonably
be expected to be involved in the decisional process of such pro-
ceeding who receives, or who makes or knowingly causes to be
made, a communication prohibited by this subsection shall
place on the public record of the proceeding:

(i) all such written communications;
(ii) memoranda stating the substance of all such oral

communications; and
(iii) all written responses, and memoranda stating the

substance of all oral responses, to the materials described
in clauses (i) and (ii) of this subparagraph;
(D) upon receipt of a communication knowingly made or

knowingly caused to be made by a party in violation of this
subsection, the agency, administrative law judge, or other em-
ployee presiding at the hearing may, to the extent consistent
with the interests of justice and the policy of the underlying
statutes, require the party to show cause why his claim or in-
terest in the proceeding should not be dismissed, denied, dis-
regarded, or otherwise adversely affected on account of such
violation; and

(E) the prohibitions of this subsection shall apply begin-
ning at such time as the agency may designate, but in no case
shall they begin to apply later than the time at which a pro-
ceeding is noticed for hearing unless the person responsible for
the communication has knowledge that it will be noticed, in
which case the prohibitions shall apply beginning at the time
of his acquisition of such knowledge.
(2) This subsection does not constitute authority to withhold

information from Congress.



371 § 701TITLE 5, UNITED STATES CODE

§ 558. Imposition of sanctions; determination of applications
for licenses; suspension, revocation, and expiration
of licenses

(a) This section applies, according to the provisions thereof, to
the exercise of a power or authority.

(b) A sanction may not be imposed or a substantive rule or
order issued except within jurisdiction delegated to the agency and
as authorized by law.

(c) When application is made for a license required by law, the
agency, with due regard for the rights and privileges of all the in-
terested parties or adversely affected persons and within a reason-
able time, shall set and complete proceedings required to be con-
ducted in accordance with sections 556 and 557 of this title or
other proceedings required by law and shall make its decision. Ex-
cept in cases of willfulness or those in which public health, interest,
or safety requires otherwise, the withdrawal, suspension, revoca-
tion, or annulment of a license is lawful only if, before the institu-
tion of agency proceedings therefor, the licensee has been given—

(1) notice by the agency in writing of the facts or conduct
which may warrant the action; and

(2) opportunity to demonstrate or achieve compliance with
all lawful requirements.

When the licensee has made timely and sufficient application for
a renewal or a new license in accordance with agency rules, a li-
cense with reference to an activity of a continuing nature does not
expire until the application has been finally determined by the
agency.

§ 559. Effect on other laws; effect of subsequent statute
This subchapter, chapter 7, and sections 1305, 3105, 3344,

4301(2)(E), 5372, and 7521 of this title, and the provisions of sec-
tion 5335(a)(B) of this title that relate to administrative law judges,
do not limit or repeal additional requirements imposed by statute
or otherwise recognized by law. Except as otherwise required by
law, requirements or privileges relating to evidence or procedure
apply equally to agencies and persons. Each agency is granted the
authority necessary to comply with the requirements of this sub-
chapter through the issuance of rules or otherwise. Subsequent
statute may not be held to supersede or modify this subchapter,
chapter 7, sections 1305, 3105, 3344, 4301(2)(E), 5372, or 7521 of
this title, or the provisions of section 5335(a)(B) of this title that
relate to administrative law judges, except to the extent that it
does so expressly.

* * * * * * *

CHAPTER 7—JUDICIAL REVIEW
* * * * * * *

§ 701. Application; definitions
(a) This chapter applies, according to the provisions thereof, ex-

cept to the extent that—
(1) statutes preclude judicial review; or
(2) agency action is committed to agency discretion by law.

(b) For the purpose of this chapter—
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(1) ‘‘agency’’ means each authority of the Government of
the United States, whether or not it is within or subject to re-
view by another agency, but does not include—

(A) the Congress;
(B) the courts of the United States;
(C) the governments of the territories or possessions of

the United States;
(D) the government of the District of Columbia;
(E) agencies composed of representatives of the parties

or of representatives of organizations of the parties to the
disputes determined by them;

(F) courts martial and military commissions;
(G) military authority exercised in the field in time of

war or in occupied territory; or
(H) functions conferred by sections 1738, 1739, 1743,

and 1744 of title 12; chapter 2 of title 41; subchapter II of
chapter 471 of title 49; or sections 1884, 1891–1902, and
former section 1641(b)(2), of title 50, appendix; and
(2) ‘‘person’’, ‘‘rule’’, ‘‘order’’, ‘‘license’’, ‘‘sanction’’, ‘‘relief’’,

and ‘‘agency action’’ have the meanings given them by section
551 of this title.

§ 702. Right of review
A person suffering legal wrong because of agency action, or ad-

versely affected or aggrieved by agency action within the meaning
of a relevant statute, is entitled to judicial review thereof. An ac-
tion in a court of the United States seeking relief other than money
damages and stating a claim that an agency or an officer or em-
ployee thereof acted or failed to act in an official capacity or under
color of legal authority shall not be dismissed nor relief therein be
denied on the ground that it is against the United States or that
the United States is an indispensable party. The United States
may be named as a defendant in any such action, and a judgment
or decree may be entered against the United States: Provided, That
any mandatory or injunctive decree shall specify the Federal officer
or officers (by name or by title), and their successors in office, per-
sonally responsible for compliance. Nothing herein (1) affects other
limitations on judicial review or the power or duty of the court to
dismiss any action or deny relief on any other appropriate legal or
equitable ground; or (2) confers authority to grant relief if any
other statute that grants consent to suit expressly or impliedly for-
bids the relief which is sought.

§ 703. Form and venue of proceeding
The form of proceeding for judicial review is the special statu-

tory review proceeding relevant to the subject matter in a court
specified by statute or, in the absence or inadequacy thereof, any
applicable form of legal action, including actions for declaratory
judgments or writs of prohibitory or mandatory injunction or ha-
beas corpus, in a court of competent jurisdiction. If no special stat-
utory review proceeding is applicable, the action for judicial review
may be brought against the United States, the agency by its official
title, or the appropriate officer. Except to the extent that prior, ade-
quate, and exclusive opportunity for judicial review is provided by
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law, agency action is subject to judicial review in civil or criminal
proceedings for judicial enforcement.

§ 704. Actions reviewable
Agency action made reviewable by statute and final agency ac-

tion for which there is no other adequate remedy in a court are
subject to judicial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly reviewable is subject
to review on the review of the final agency action. Except as other-
wise expressly required by statute, agency action otherwise final is
final for the purposes of this section whether or not there has been
presented or determined an application for a declaratory order, for
any form of reconsideration, or, unless the agency otherwise re-
quires by rule and provides that the action meanwhile is inoper-
ative, for an appeal to superior agency authority.

§ 705. Relief pending review
When an agency finds that justice so requires, it may postpone

the effective date of action taken by it, pending judicial review. On
such conditions as may be required and to the extent necessary to
prevent irreparable injury, the reviewing court, including the court
to which a case may be taken on appeal from or on application for
certiorari or other writ to a reviewing court, may issue all nec-
essary and appropriate process to postpone the effective date of an
agency action or to preserve status or rights pending conclusion of
the review proceedings.

§ 706. Scope of review
To the extent necessary to decision and when presented, the

reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning
or applicability of the terms of an agency action. The reviewing
court shall—

(1) compel agency action unlawfully withheld or unreason-
ably delayed; and

(2) hold unlawful and set aside agency action, findings,
and conclusions found to be—

(A) arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law;

(B) contrary to constitutional right, power, privilege,
or immunity;

(C) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right;

(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case sub-

ject to sections 556 and 557 of this title or otherwise re-
viewed on the record of an agency hearing provided by
statute; or

(F) unwarranted by the facts to the extent that the
facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.
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CHAPTER 8—CONGRESSIONAL REVIEW OF AGENCY
RULEMAKING

* * * * * * *

§ 801. Congressional review
(a)(1)(A) Before a rule can take effect, the Federal agency pro-

mulgating such rule shall submit to each House of the Congress
and to the Comptroller General a report containing—

(i) a copy of the rule;
(ii) a concise general statement relating to the rule, includ-

ing whether it is a major rule; and
(iii) the proposed effective date of the rule.

(B) On the date of the submission of the report under subpara-
graph (A), the Federal agency promulgating the rule shall submit
to the Comptroller General and make available to each House of
Congress—

(i) a complete copy of the cost-benefit analysis of the rule,
if any;

(ii) the agency’s actions relevant to sections 603, 604, 605,
607, and 609;

(iii) the agency’s actions relevant to sections 202, 203, 204,
and 205 of the Unfunded Mandates Reform Act of 1995; and

(iv) any other relevant information or requirements under
any other Act and any relevant Executive orders.
(C) Upon receipt of a report submitted under subparagraph

(A), each House shall provide copies of the report to the chairman
and ranking member of each standing committee with jurisdiction
under the rules of the House of Representatives or the Senate to
report a bill to amend the provision of law under which the rule
is issued.

(2)(A) The Comptroller General shall provide a report on each
major rule to the committees of jurisdiction in each House of the
Congress by the end of 15 calendar days after the submission or
publication date as provided in section 802(b)(2). The report of the
Comptroller General shall include an assessment of the agency’s
compliance with procedural steps required by paragraph (1)(B).

(B) Federal agencies shall cooperate with the Comptroller Gen-
eral by providing information relevant to the Comptroller General’s
report under subparagraph (A).

(3) A major rule relating to a report submitted under para-
graph (1) shall take effect on the latest of—

(A) the later of the date occurring 60 days after the date
on which—

(i) the Congress receives the report submitted under
paragraph (1); or

(ii) the rule is published in the Federal Register, if so
published;
(B) if the Congress passes a joint resolution of disapproval

described in section 802 relating to the rule, and the President
signs a veto of such resolution, the earlier date—

(i) on which either House of Congress votes and fails
to override the veto of the President; or
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(ii) occurring 30 session days after the date on which
the Congress received the veto and objections of the Presi-
dent; or
(C) the date the rule would have otherwise taken effect, if

not for this section (unless a joint resolution of disapproval
under section 802 is enacted).
(4) Except for a major rule, a rule shall take effect as otherwise

provided by law after submission to Congress under paragraph (1).
(5) Notwithstanding paragraph (3), the effective date of a rule

shall not be delayed by operation of this chapter beyond the date
on which either House of Congress votes to reject a joint resolution
of disapproval under section 802.

(b)(1) A rule shall not take effect (or continue), if the Congress
enacts a joint resolution of disapproval, described under section
802, of the rule.

(2) A rule that does not take effect (or does not continue) under
paragraph (1) may not be reissued in substantially the same form,
and a new rule that is substantially the same as such a rule may
not be issued, unless the reissued or new rule is specifically author-
ized by a law enacted after the date of the joint resolution dis-
approving the original rule.

(c)(1) Notwithstanding any other provision of this section (ex-
cept subject to paragraph (3)), a rule that would not take effect by
reason of subsection (a)(3) may take effect, if the President makes
a determination under paragraph (2) and submits written notice of
such determination to the Congress.

(2) Paragraph (1) applies to a determination made by the
President by Executive order that the rule should take effect be-
cause such rule is—

(A) necessary because of an imminent threat to health or
safety or other emergency;

(B) necessary for the enforcement of criminal laws;
(C) necessary for national security; or
(D) issued pursuant to any statute implementing an inter-

national trade agreement.
(3) An exercise by the President of the authority under this

subsection shall have no effect on the procedures under section 802
or the effect of a joint resolution of disapproval under this section.

(d)(1) In addition to the opportunity for review otherwise pro-
vided under this chapter, in the case of any rule for which a report
was submitted in accordance with subsection (a)(1)(A) during the
period beginning on the date occurring—

(A) in the case of the Senate, 60 session days, or
(B) in the case of the House of Representatives, 60 legisla-

tive days,
before the date the Congress adjourns a session of Congress
through the date on which the same or succeeding Congress first
convenes its next session, section 802 shall apply to such rule in
the succeeding session of Congress.

(2)(A) In applying section 802 for purposes of such additional
review, a rule described under paragraph (1) shall be treated as
though—

(i) such rule were published in the Federal Register (as a
rule that shall take effect) on—

(I) in the case of the Senate, the 15th session day, or
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(II) in the case of the House of Representatives, the
15th legislative day,

after the succeeding session of Congress first convenes; and
(ii) a report on such rule were submitted to Congress

under subsection (a)(1) on such date.
(B) Nothing in this paragraph shall be construed to affect the

requirement under subsection (a)(1) that a report shall be sub-
mitted to Congress before a rule can take effect.

(3) A rule described under paragraph (1) shall take effect as
otherwise provided by law (including other subsections of this sec-
tion).

(e)(1) For purposes of this subsection, section 802 shall also
apply to any major rule promulgated between March 1, 1996, and
the date of the enactment of this chapter.

(2) In applying section 802 for purposes of Congressional re-
view, a rule described under paragraph (1) shall be treated as
though—

(A) such rule were published in the Federal Register on
the date of enactment of this chapter; and

(B) a report on such rule were submitted to Congress
under subsection (a)(1) on such date.
(3) The effectiveness of a rule described under paragraph (1)

shall be as otherwise provided by law, unless the rule is made of
no force or effect under section 802.

(f) Any rule that takes effect and later is made of no force or
effect by enactment of a joint resolution under section 802 shall be
treated as though such rule had never taken effect.

(g) If the Congress does not enact a joint resolution of dis-
approval under section 802 respecting a rule, no court or agency
may infer any intent of the Congress from any action or inaction
of the Congress with regard to such rule, related statute, or joint
resolution of disapproval.

§ 802. Congressional disapproval procedure
(a) For purposes of this section, the term ‘‘joint resolution’’

means only a joint resolution introduced in the period beginning on
the date on which the report referred to in section 801(a)(1)(A) is
received by Congress and ending 60 days thereafter (excluding
days either House of Congress is adjourned for more than 3 days
during a session of Congress), the matter after the resolving clause
of which is as follows: ‘‘That Congress disapproves the rule sub-
mitted by the ll relating to ll, and such rule shall have no
force or effect.’’ (The blank spaces being appropriately filled in).

(b)(1) A joint resolution described in subsection (a) shall be re-
ferred to the committees in each House of Congress with jurisdic-
tion.

(2) For purposes of this section, the term ‘‘submission or publi-
cation date’’ means the later of the date on which—

(A) the Congress receives the report submitted under sec-
tion 801(a)(1); or

(B) the rule is published in the Federal Register, if so pub-
lished.
(c) In the Senate, if the committee to which is referred a joint

resolution described in subsection (a) has not reported such joint
resolution (or an identical joint resolution) at the end of 20 cal-
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endar days after the submission or publication date defined under
subsection (b)(2), such committee may be discharged from further
consideration of such joint resolution upon a petition supported in
writing by 30 Members of the Senate, and such joint resolution
shall be placed on the calendar.

(d)(1) In the Senate, when the committee to which a joint reso-
lution is referred has reported, or when a committee is discharged
(under subsection (c)) from further consideration of a joint resolu-
tion described in subsection (a), it is at any time thereafter in order
(even though a previous motion to the same effect has been dis-
agreed to) for a motion to proceed to the consideration of the joint
resolution, and all points of order against the joint resolution (and
against consideration of the joint resolution) are waived. The mo-
tion is not subject to amendment, or to a motion to postpone, or to
a motion to proceed to the consideration of other business. A mo-
tion to reconsider the vote by which the motion is agreed to or dis-
agreed to shall not be in order. If a motion to proceed to the consid-
eration of the joint resolution is agreed to, the joint resolution shall
remain the unfinished business of the Senate until disposed of.

(2) In the Senate, debate on the joint resolution, and on all de-
batable motions and appeals in connection therewith, shall be lim-
ited to not more than 10 hours, which shall be divided equally be-
tween those favoring and those opposing the joint resolution. A mo-
tion further to limit debate is in order and not debatable. An
amendment to, or a motion to postpone, or a motion to proceed to
the consideration of other business, or a motion to recommit the
joint resolution is not in order.

(3) In the Senate, immediately following the conclusion of the
debate on a joint resolution described in subsection (a), and a sin-
gle quorum call at the conclusion of the debate if requested in ac-
cordance with the rules of the Senate, the vote on final passage of
the joint resolution shall occur.

(4) Appeals from the decisions of the Chair relating to the ap-
plication of the rules of the Senate to the procedure relating to a
joint resolution described in subsection (a) shall be decided without
debate.

(e) In the Senate the procedure specified in subsection (c) or (d)
shall not apply to the consideration of a joint resolution respecting
a rule—

(1) after the expiration of the 60 session days beginning
with the applicable submission or publication date, or

(2) if the report under section 801(a)(1)(A) was submitted
during the period referred to in section 801(d)(1), after the ex-
piration of the 60 session days beginning on the 15th session
day after the succeeding session of Congress first convenes.
(f) If, before the passage by one House of a joint resolution of

that House described in subsection (a), that House receives from
the other House a joint resolution described in subsection (a), then
the following procedures shall apply:

(1) The joint resolution of the other House shall not be re-
ferred to a committee.

(2) With respect to a joint resolution described in sub-
section (a) of the House receiving the joint resolution—
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(A) the procedure in that House shall be the same as
if no joint resolution had been received from the other
House; but

(B) the vote on final passage shall be on the joint reso-
lution of the other House.

(g) This section is enacted by Congress—
(1) as an exercise of the rulemaking power of the Senate

and House of Representatives, respectively, and as such it is
deemed a part of the rules of each House, respectively, but ap-
plicable only with respect to the procedure to be followed in
that House in the case of a joint resolution described in sub-
section (a), and it supersedes other rules only to the extent
that it is inconsistent with such rules; and

(2) with full recognition of the constitutional right of either
House to change the rules (so far as relating to the procedure
of that House) at any time, in the same manner, and to the
same extent as in the case of any other rule of that House.

§ 803. Special rule on statutory, regulatory, and judicial
deadlines

(a) In the case of any deadline for, relating to, or involving any
rule which does not take effect (or the effectiveness of which is ter-
minated) because of enactment of a joint resolution under section
802, that deadline is extended until the date 1 year after the date
of enactment of the joint resolution. Nothing in this subsection
shall be construed to affect a deadline merely by reason of the post-
ponement of a rule’s effective date under section 801(a).

(b) The term ‘‘deadline’’ means any date certain for fulfilling
any obligation or exercising any authority established by or under
any Federal statute or regulation, or by or under any court order
implementing any Federal statute or regulation.

§ 804. Definitions
For purposes of this chapter—

(1) The term ‘‘Federal agency’’ means any agency as that
term is defined in section 551(1).

(2) The term ‘‘major rule’’ means any rule that the Admin-
istrator of the Office of Information and Regulatory Affairs of
the Office of Management and Budget finds has resulted in or
is likely to result in—

(A) an annual effect on the economy of $100,000,000
or more;

(B) a major increase in costs or prices for consumers,
individual industries, Federal, State, or local government
agencies, or geographic regions; or

(C) significant adverse effects on competition, employ-
ment, investment, productivity, innovation, or on the abil-
ity of United States-based enterprises to compete with for-
eign-based enterprises in domestic and export markets.

The term does not include any rule promulgated under the
Telecommunications Act of 1996 and the amendments made by
that Act.

(3) The term ‘‘rule’’ has the meaning given such term in
section 551, except that such term does not include—
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(A) any rule of particular applicability, including a
rule that approves or prescribes for the future rates,
wages, prices, services, or allowances therefor, corporate or
financial structures, reorganizations, mergers, or acquisi-
tions thereof, or accounting practices or disclosures bearing
on any of the foregoing;

(B) any rule relating to agency management or per-
sonnel; or

(C) any rule of agency organization, procedure, or
practice that does not substantially affect the rights or ob-
ligations of non-agency parties.

§ 805. Judicial review
No determination, finding, action, or omission under this chap-

ter shall be subject to judicial review.

§ 806. Applicability; severability
(a) This chapter shall apply notwithstanding any other provi-

sion of law.
(b) If any provision of this chapter or the application of any

provision of this chapter to any person or circumstance, is held in-
valid, the application of such provision to other persons or cir-
cumstances, and the remainder of this chapter, shall not be af-
fected thereby.

§ 807. Exemption for monetary policy
Nothing in this chapter shall apply to rules that concern mone-

tary policy proposed or implemented by the Board of Governors of
the Federal Reserve System or the Federal Open Market Com-
mittee.

§ 808. Effective date of certain rules
Notwithstanding section 801—

(1) any rule that establishes, modifies, opens, closes, or
conducts a regulatory program for a commercial, recreational,
or subsistence activity related to hunting, fishing, or camping,
or

(2) any rule which an agency for good cause finds (and in-
corporates the finding and a brief statement of reasons therefor
in the rule issued) that notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public interest,

shall take effect at such time as the Federal agency promulgating
the rule determines.

* * * * * * *

PART III—EMPLOYEES
* * * * * * *

Subpart B—Employment and Retention

CHAPTER 31—AUTHORITY FOR EMPLOYMENT

SUBCHAPTER I—EMPLOYMENT AUTHORITIES

* * * * * * *
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§ 3105. Appointment of administrative law judges
Each agency shall appoint as many administrative law judges

as are necessary for proceedings required to be conducted in ac-
cordance with sections 556 and 557 of this title. Administrative law
judges shall be assigned to cases in rotation so far as practicable,
and may not perform duties inconsistent with their duties and re-
sponsibilities as administrative law judges.

* * * * * * *

CHAPTER 33—EXAMINATION, SELECTION, AND
PLACEMENT

* * * * * * *

SUBCHAPTER III—EXAMINATION, CERTIFICATION, AND
APPOINTMENT

* * * * * * *

§ 3344. Details; administrative law judges
An agency as defined by section 551 of this title which occa-

sionally or temporarily is insufficiently staffed with administrative
law judges appointed under section 3105 of this title may use ad-
ministrative law judges selected by the Office of Personnel Manage-
ment from and with the consent of other agencies.

* * * * * * *

Subpart D—Pay and Allowances
* * * * * * *

CHAPTER 53—PAY RATES AND SYSTEMS
* * * * * * *

SUBCHAPTER VII—MISCELLANEOUS PROVISIONS

* * * * * * *

§ 5372. Administrative law judges
(a) For the purposes of this section, the term ‘‘administrative

law judge’’ means an administrative law judge appointed under
section 3105.

(b)(1)(A) There shall be 3 levels of basic pay for administrative
law judges (designated as AL–1, 2, and 3, respectively), and each
such judge shall be paid at 1 of those levels, in accordance with the
provisions of this section.

(B) Within level AL–3, there shall be 6 rates of basic pay, des-
ignated as AL–3, rates A through F, respectively. Level AL–2 and
level AL–1 shall each have 1 rate of basic pay.

(C) The rate of basic pay for AL–3, rate A, may not be less
than 65 percent of the rate of basic pay for level IV of the Execu-
tive Schedule, and the rate of basic pay for AL–1 may not exceed
the rate for level IV of the Executive Schedule.

(2) The Office of Personnel Management shall determine in ac-
cordance with procedures which the Office shall by regulation pre-
scribe, the level in which each administrative-law-judge position



381 § 7521TITLE 5, UNITED STATES CODE

shall be placed and the qualifications to be required for appoint-
ment to each level.

(3)(A) Upon appointment to a position in AL–3, an administra-
tive law judge shall be paid at rate A of AL–3, and shall be ad-
vanced successively to rates B, C, and D of that level at the begin-
ning of the next pay period following completion of 52 weeks of
service in the next lower rate, and to rates E and F of that level
at the beginning of the next pay period following completion of 104
weeks or service in the next lower rate.

(B) The Office of Personnel Management may provide for ap-
pointment of an administrative law judge in AL–3 at an advanced
rate under such circumstances as the Office may determine appro-
priate.

(4) Subject to paragraph (1), effective at the beginning of the
first applicable pay period commencing on or after the first day of
the month in which an adjustment takes effect under section 5303
in the rates of basic pay under the General Schedule, each rate of
basic pay for administrative law judges shall be adjusted by an
amount determined by the President to be appropriate.

(c) The Office is Personnel Management shall prescribe regula-
tions necessary to administer this section.

* * * * * * *

Subpart F—Labor-Management and Employee Relations

* * * * * * *

CHAPTER 75—ADVERSE ACTIONS

* * * * * * *

SUBCHAPTER III—ADMINISTRATIVE LAW JUDGES

§ 7521. Actions against administrative law judges
(a) An action may be taken against an administrative law

judge appointed under section 3105 of this title by the agency in
which the administrative law judge is employed only for good cause
established and determined by the Merit Systems Protection Board
on the record after opportunity for hearing before the Board.

(b) The actions covered by this section are—
(1) a removal;
(2) a suspension;
(3) a reduction in grade;
(4) a reduction in pay; and
(5) a furlough of 30 days or less;

but do not include—
(A) a suspension or removal under section 7532 of this

title;
(B) a reduction-in-force action under section 3502 of this

title; or
(C) any action initiated under section 1215 of this title.

* * * * * * *
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JUDICIAL REVIEW

TITLE 28, UNITED STATES CODE—JUDICIARY AND
JUDICIAL PROCEDURE (SELECTED PROVISIONS)

* * * * * * *

PART IV—JURISDICTION AND VENUE
* * * * * * *

CHAPTER 81—SUPREME COURT
* * * * * * *

§ 1254. Courts of appeals; certiorari; certified questions
Cases in the courts of appeals may be reviewed by the Su-

preme Court by the following methods:
(1) By writ of certiorari granted upon the petition of any

party to any civil or criminal case, before or after rendition of
judgment or decree; 1

(2) By certification at any time by a court of appeals of any
question of law in any civil or criminal case as to which in-
structions are desired, and upon such certification the Supreme
Court may give binding instructions or require the entire
record to be sent up for decision of the entire matter in con-
troversy.

* * * * * * *

CHAPTER 85—DISTRICT COURTS; JURISDICTION
* * * * * * *

§ 1331. Federal question
The district courts shall have original jurisdiction of all civil

actions arising under the Constitution, laws, or treaties of the
United States.

* * * * * * *

CHAPTER 87—DISTRICT COURTS; VENUE
* * * * * * *

§ 1391. Venue generally
* * * * * * *

(e) A civil action in which a defendant is an officer or employee
of the United States or any agency thereof acting in his official ca-
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pacity or under color of legal authority, or an agency of the United
States, or the United States, may, except as otherwise provided by
law, be brought in any judicial district in which (1) a defendant in
the action resides, (2) a substantial part of the events or omissions
giving rise to the claim occurred, or a substantial part of property
that is the subject of the action is situated, or (3) the plaintiff re-
sides if no real property is involved in the action. Additional per-
sons may be joined as parties to any such action in accordance with
the Federal Rules of Civil Procedure and with such other venue re-
quirements as would be applicable if the United States or one of
its officers, employees, or agencies were not a party.

The summons and complaint in such an action shall be served
as provided by the Federal Rules of Civil Procedure except that the
delivery of the summons and complaint to the officer or agency as
required by the rules may be made by certified mail beyond the
territorial limits of the district in which the action is brought.

* * * * * * *

PART V—PROCEDURE
* * * * * * *

CHAPTER 133—REVIEW—MISCELLANEOUS PROVISIONS
* * * * * * *

§ 2112. Record on review and enforcement of agency orders
(a) The rules prescribed under the authority of section 2072 of

this title may provide for the time and manner of filing and the
contents of the record in all proceedings instituted in the courts of
appeals to enjoin, set aside, suspend, modify, or otherwise review
or enforce orders of administrative agencies, boards, commissions,
and officers. Such rules may authorize the agency, board, commis-
sion, or officer to file in the court a certified list of the materials
comprising the record and retain and hold for the court all such
materials and transmit the same or any part thereof to the court,
when and as required by it, at any time prior to the final deter-
mination of the proceeding, and such filing of such certified list of
the materials comprising the record and such subsequent trans-
mittal of any such materials when and as required shall be deemed
full compliance with any provision of law requiring the filing of the
record in the court. The record in such proceedings shall be cer-
tified and filed in or held for and transmitted to the court of ap-
peals by the agency, board, commission, or officer concerned within
the time and in the manner prescribed by such rules. If pro-
ceedings are instituted in two or more courts of appeals with re-
spect to the same order, the following shall apply:

(1) If within ten days after issuance of the order the agen-
cy, board, commission, or officer concerned receives, from the
persons instituting the proceedings, the petition for review
with respect to proceedings in at least two courts of appeals,
the agency, board, commission, or officer shall proceed in ac-
cordance with paragraph (3) of this subsection. If within ten
days after the issuance of the order the agency, board, commis-
sion, or officer concerned receives, from the persons instituting
the proceedings, the petition for review with respect to pro-
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ceedings in only one court of appeals, the agency, board, com-
mission, or officer shall file the record in that court notwith-
standing the institution in any other court of appeals of pro-
ceedings for review of that order. In all other cases in which
proceedings have been instituted in two or more courts of ap-
peals with respect to the same order, the agency, board, com-
mission, or officer concerned shall file the record in the court
in which proceedings with respect to the order were first insti-
tuted.

(2) For purposes of paragraph (1) of this subsection, a copy
of the petition or other pleading which institutes proceedings
in a court of appeals and which is stamped by the court with
the date of filing shall constitute the petition for review. Each
agency, board, commission, or officer, as the case may be, shall
designate by rule the office and the officer who must receive
petitions for review under paragraph (1).

(3) If an agency, board, commission, or officer receives two
or more petitions for review of an order in accordance with the
first sentence of paragraph (1) of this subsection, the agency,
board, commission, or officer shall, promptly after the expira-
tion of the ten-day period specified in that sentence, so notify
the judicial panel on multidistrict litigation authorized by sec-
tion 1407 of this title, in such form as that panel shall pre-
scribe. The judicial panel on multidistrict litigation shall, by
means of random selection, designate one court of appeals,
from among the courts of appeals in which petitions for review
have been filed and received within the ten-day period speci-
fied in the first sentence of paragraph (1), in which the record
is to be filed, and shall issue an order consolidating the peti-
tions for review in that court of appeals. The judicial panel on
multidistrict litigation shall, after providing notice to the pub-
lic and an opportunity for the submission of comments, pre-
scribe rules with respect to the consolidation of proceedings
under this paragraph. The agency, board, commission, or offi-
cer concerned shall file the record in the court of appeals des-
ignated pursuant to this paragraph.

(4) Any court of appeals in which proceedings with respect
to an order of an agency, board, commission, or officer have
been instituted may, to the extent authorized by law, stay the
effective date of the order. Any such stay may thereafter be
modified, revoked, or extended by a court of appeals designated
pursuant to paragraph (3) with respect to that order or by any
other court of appeals to which the proceedings are trans-
ferred.

(5) All courts in which proceedings are instituted with re-
spect to the same order, other than the court in which the
record is filed pursuant to this subsection, shall transfer those
proceedings to the court in which the record is so filed. For the
convenience of the parties in the interest of justice, the court
in which the record is filed may thereafter transfer all the pro-
ceedings with respect to that order to any other court of ap-
peals.
(b) The record to be filed in the court of appeals in such a pro-

ceeding shall consist of the order sought to be reviewed or enforced,
the findings or report upon which it is based, and the pleadings,
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evidence, and proceedings before the agency, board, commission, or
officer concerned, or such portions thereof (1) as the rules pre-
scribed under the authority of section 2072 of this title may require
to be included therein, or (2) as the agency, board, commission, or
officer concerned, the petitioner for review or respondent in en-
forcement, as the case may be, and any intervenor in the court pro-
ceeding by written stipulation filed with the agency, board, com-
mission, or officer concerned or in the court in any such proceeding
may consistently with the rules prescribed under the authority of
section 2072 of this title designate to be included therein, or (3) as
the court upon motion of a party or, after a prehearing conference,
upon its own motion may by order in any such proceeding des-
ignate to be included therein. Such a stipulation or order may pro-
vide in an appropriate case that no record need be filed in the court
of appeals. If, however, the correctness of a finding of fact by the
agency, board, commission, or officer is in question all of the evi-
dence before the agency, board, commission, or officer shall be in-
cluded in the record except such as the agency, board, commission,
or officer concerned, the petitioner for review or respondent in en-
forcement, as the case may be, and any intervenor in the court pro-
ceeding by written stipulation filed with the agency, board, com-
mission, or officer concerned or in the court agree to omit as wholly
immaterial to the questioned finding. If there is omitted from the
record any portion of the proceedings before the agency, board,
commission, or officer which the court subsequently determines to
be proper for it to consider to enable it to review or enforce the
order in question the court may direct that such additional portion
of the proceedings be filed as a supplement to the record. The agen-
cy, board, commission, or officer concerned may, at its option and
without regard to the foregoing provisions of this subsection, and
if so requested by the petitioner for review or respondent in en-
forcement shall, file in the court the entire record of the pro-
ceedings before it without abbreviation.

(c) The agency, board, commission, or officer concerned may
transmit to the court of appeals the original papers comprising the
whole or any part of the record or any supplemental record, other-
wise true copies of such papers certified by an authorized officer or
deputy of the agency, board, commission, or officer concerned shall
be transmitted. Any original papers thus transmitted to the court
of appeals shall be returned to the agency, board, commission, or
officer concerned upon the final determination of the review or en-
forcement proceeding. Pending such final determination any such
papers may be returned by the court temporarily to the custody of
the agency, board, commission, or officer concerned if needed for
the transaction of the public business. Certified copies of any pa-
pers included in the record or any supplemental record may also
be returned to the agency, board, commission, or officer concerned
upon the final determination of review or enforcement proceedings.

(d) The provisions of this section are not applicable to pro-
ceedings to review decisions of the Tax Court of the United States
or to proceedings to review or enforce those orders of administra-
tive agencies, boards, commissions, or officers which are by law re-
viewable or enforceable by the district courts.

* * * * * * *
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PART VI—PARTICULAR PROCEEDINGS

* * * * * * *

CHAPTER 158—ORDERS OF FEDERAL AGENCIES;
REVIEW

* * * * * * *

§ 2341. Definitions
As used in this chapter—

(1) ‘‘clerk’’ means the clerk of the court in which the peti-
tion for the review of an order, reviewable under this chapter,
is filed;

(2) ‘‘petitioner’’ means the party or parties by whom a peti-
tion to review an order, reviewable under this chapter, is filed;
and

(3) ‘‘agency’’ means—
(A) the Commission, when the order sought to be re-

viewed was entered by the Federal Communications Com-
mission, the Federal Maritime Commission, or the Atomic
Energy Commission, as the case may be;

(B) the Secretary, when the order was entered by the
Secretary of Agriculture or the Secretary of Transpor-
tation;

(C) the Administration, when the order was entered by
the Maritime Administration;

(D) the Secretary, when the order is under section 812
of the Fair Housing Act; and

(E) the Board, when the order was entered by the Sur-
face Transportation Board.

§ 2342. Jurisdiction of court of appeals
The court of appeals (other than the United States Court of

Appeals for the Federal Circuit) has exclusive jurisdiction to enjoin,
set aside, suspend (in whole or in part), or to determine the validity
of—

(1) all final orders of the Federal Communications Com-
mission made reviewable by section 402(a) of title 47;

(2) all final orders of the Secretary of Agriculture made
under chapters 9 and 20A of title 7, except orders issued under
sections 210(e), 217a, and 499g(a) of title 7;

(3) all rules, regulations, or final orders of—
(A) the Secretary of Transportation issued pursuant to

section 2, 9, 37, or 41 of the Shipping Act, 1916 (46 U.S.C.
App. 802, 803, 808, 835, 839, and 841a) or pursuant to
part B or C of subtitle IV of title 49; and

(B) the Federal Maritime Commission issued pursuant
to—

(i) section 19 of the Merchant Marine Act, 1920
(46 U.S.C. App. 876);

(ii) section 14 or 17 of the Shipping Act of 1984
(46 U.S.C. App. 1713 or 1716); or

(iii) section 2(d) or 3(d) of the Act of November 6,
1966 (46 U.S.C. App. 817d(d) or 817e(d));
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(4) all final orders of the Atomic Energy Commission made
reviewable by section 2239 of title 42;

(5) all rules, regulations, or final orders of the Surface
Transportation Board made reviewable by section 2321 of this
title;

(6) all final orders under section 812 of the Fair Housing
Act; and

(7) all final agency actions described in section 20114(c) of
title 49.

Jurisdiction is invoked by filing a petition as provided by section
2344 of this title.

§ 2343. Venue
The venue of a proceeding under this chapter is in the judicial

circuit in which the petitioner resides or has its principal office, or
in the United States Court of Appeals for the District of Columbia
Circuit.

§ 2344. Review of orders; time; notice; contents of petition;
service

On the entry of a final order reviewable under this chapter, the
agency shall promptly give notice thereof by service or publication
in accordance with its rules. Any party aggrieved by the final order
may, within 60 days after its entry, file a petition to review the
order in the Court of Appeals wherein venue lies. The action shall
be against the United States. The petition shall contain a concise
statement of—

(1) the nature of the proceedings as to which review is
sought;

(2) the facts on which venue is based;
(3) the grounds on which relief is sought; and
(4) the relief prayed.

The petitioner shall attach to the petition, as exhibits, copies of the
order, report, or decision of the agency. The clerk shall serve a true
copy of the petition on the agency and on the Attorney General by
registered mail, with request for a return receipt.

§ 2345. Prehearing conference
The court of appeals may hold a prehearing conference or di-

rect a judge of the court to hold a prehearing conference.

§ 2346. Certification of record on review
Unless the proceeding has been terminated on a motion to dis-

miss the petition, the agency shall file in the office of the clerk the
record on review as provided by section 2112 of this title.

§ 2347. Petitions to review; proceedings
(a) Unless determined on a motion to dismiss, petitions to re-

view orders reviewable under this chapter are heard in the court
of appeals on the record of the pleadings, evidence adduced and
proceedings before the agency, when the agency has held a hearing
whether or not required to do so by law.

(b) When the agency has not held a hearing before taking the
action of which review is sought by the petition, the court of ap-
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peals shall determine whether a hearing is required by law. After
that determination, the court shall—

(1) remand the proceedings to the agency to hold a hear-
ing, when a hearing is required by law;

(2) pass on the issues presented, when a hearing is not re-
quired by law and it appears from the pleadings and affidavits
filed by the parties that no genuine issue of material fact is
presented; or

(3) transfer the proceedings to a district court for the dis-
trict in which the petitioner resides or has its principal office
for a hearing and determination as if the proceedings were
originally initiated in the district court, when a hearing is not
required by law and a genuine issue of material fact is pre-
sented. The procedure in these cases in the district court is
governed by the Federal Rules of Civil Procedure.
(c) If a party to a proceeding to review applies to the court of

appeals in which the proceeding is pending for leave to adduce ad-
ditional evidence and shows to the satisfaction of the court that—

(1) the additional evidence is material; and
(2) there were reasonable grounds for failure to adduce the

evidence before the agency;
the court may order the additional evidence and any
counterevidence the opposite party desires to offer to be taken by
the agency. The agency may modify its findings of fact, or make
new findings, by reason of the additional evidence so taken, and
may modify or set aside its order, and shall file in the court the
additional evidence, the modified findings or new findings, and the
modified order or the order setting aside the original order.

§ 2348. Representation in proceedings; intervention
The Attorney General is responsible for and has control of the

interests of the Government in all court proceedings under this
chapter. The agency, and any party in interest in the proceeding
before the agency whose interests will be affected if an order of the
agency is or is not enjoined, set aside, or suspended, may appear
as parties thereto of their own motion and as of right, and be rep-
resented by counsel in any proceeding to review the order. Commu-
nities, associations, corporations, firms, and individuals, whose in-
terests are affected by the order of the agency, may intervene in
any proceeding to review the order. The Attorney General may not
dispose of or discontinue the proceeding to review over the objec-
tion of any party or intervenor, but any intervenor may prosecute,
defend, or continue the proceeding unaffected by the action or inac-
tion of the Attorney General.

§ 2349. Jurisdiction of the proceeding
(a) The court of appeals has jurisdiction of the proceeding on

the filing and service of a petition to review. The court of appeals
in which the record on review is filed, on the filing, has jurisdiction
to vacate stay orders or interlocutory injunctions previously grant-
ed by any court, and has exclusive jurisdiction to make and enter,
on the petition, evidence, and proceedings set forth in the record
on review, a judgment determining the validity of, and enjoining,
setting aside, or suspending, in whole or in part, the order of the
agency.
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(b) The filing of the petition to review does not of itself stay
or suspend the operation of the order of the agency, but the court
of appeals in its discretion may restrain or suspend, in whole or in
part, the operation of the order pending the final hearing and de-
termination of the petition. When the petitioner makes application
for an interlocutory injunction restraining or suspending the en-
forcement, operation, or execution of, or setting aside, in whole or
in part, any order reviewable under this chapter, at least 5 days’
notice of the hearing thereon shall be given to the agency and to
the Attorney General. In a case in which irreparable damage would
otherwise result to the petitioner, the court of appeals may, on
hearing, after reasonable notice to the agency and to the Attorney
General, order a temporary stay or suspension, in whole or in part,
of the operation of the order of the agency for not more than 60
days from the date of the order pending the hearing on the applica-
tion for the interlocutory injunction, in which case the order of the
court of appeals shall contain a specific finding, based on evidence
submitted to the court of appeals, and identified by reference there-
to, that irreparable damage would result to the petitioner and
specifying the nature of the damage. The court of appeals, at the
time of hearing the application for an interlocutory injunction, on
a like finding, may continue the temporary stay or suspension, in
whole or in part, until decision on the application.

§ 2350. Review in Supreme Court on certiorari or certifi-
cation

(a) An order granting or denying an interlocutory injunction
under section 2349(b) of this title and a final judgment of the court
of appeals in a proceeding to review under this chapter are subject
to review by the Supreme Court on a writ of certiorari as provided
by section 1254(1) of this title. Application for the writ shall be
made within 45 days after entry of the order and within 90 days
after entry of the judgment, as the case may be. The United States,
the agency, or an aggrieved party may file a petition for a writ of
certiorari.

(b) The provisions of section 1254(2) of this title, regarding cer-
tification, and of section 2101(f) of this title, regarding stays, also
apply to proceedings under this chapter.

§ 2351. Enforcement of orders by district courts
The several district courts have jurisdiction specifically to en-

force, and to enjoin and restrain any person from violating any
order issued under section 193 of title 7.

* * * * * * *
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