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Mr. Chairman, Ranking Member, and Members of the Committee,

Thank you for the opportunity to testify before you this morning on the Legislative Line
Item Veto Act of 2006. My name is Viet D. Dinh. | am Professor of Law at the Georgetown
University Law Center and Principal of Bancroft Associates PLLC. My comments here are
prepared with Nathan A. Sales, currently John M. Olin Fellow at the Georgetown University
Law Center. Neither of us represents any entity in this hearing, and neither receives any grant or
contract from the Federal government.

The proposed legislation, of course, furthers the unassailable policy principles of fiscal
discipline and balanced budgets. We applaud Congressman Ryan and the co-sponsors for their
leadership and thank the Committee for its work on this important legislation. Our testimony,
however, will be limited to the constitutional issues raised by the proposed legislation and, more
broadly, the constitutional principles that should guide Congress as it considers a line item veto.

We believe that H.R. 4890 satisfies the Constitution’s Bicameralism and Presentment
Clauses, and thus does not suffer from the defects that doomed previous line item veto legislation
invalidated by the Supreme Court. The Act also is consistent with the basic principle that
Congress has broad discretion to establish procedures to govern its internal operations, including
by adopting fast-track rules for the quick consideration of legislation proposed by the President.
Finally, there are a number of different approaches through which Congress constitutionally
could authorize the President temporarily to freeze spending items while Congress decides
whether to rescind them permanently.

A Bicameralism and Presentment: Overcoming Clinton v. City of New York

The Legislative Line Item Veto Act of 2006 is perfectly consistent with the principles
laid down in Clinton v. City of New York,* where a 6-3 Supreme Court invalidated predecessor
legislation that Congress enacted and President Clinton signed in 1996. The 1996 version of the
line item veto authorized the President to “cancel in whole” certain spending outlays and tax
breaks that were approved by Congress and signed into law.? A cancellation did not require
additional legislation to go into effect; it was effective as soon as Congress received the requisite
special message from the President.®> Congress could override a presidential cancellation, but
only by enacting a “disapproval bill” by a veto-proof supermajority: “A majority vote in both
Houses is sufficient to enact a disapproval bill,” but the President “does, of course, retain his
constitutional authority to veto such a bill.”* In effect, then, the 1996 Act conferred on the
President the power to strike, retroactively, items from legislation that had been passed by both
Houses of Congress and signed into law. The law as enforced would be qualitatively different
than what was congressionally enacted and presidentially approved.

1524 U.S. 417 (1998).

21d. at 436 (citing 2 U.S.C. § 691(a) (Supp. 11 1994)).

¥ See id. (citing 2 U.S.C. § 691b(a) (Supp. Il 1994)).

“1d. at 436-37 (citing 2 U.S.C. § 691(c) (Supp. 11 1994)).



It was precisely this feature of the 1996 Act — the power of the President to amend
properly enacted laws — that proved its downfall in City of New York. Because a presidential
cancellation “prevents the item ‘from having legal force or effect,”””” the 1996 Act effectively
“gives the President the unilateral power to change the text of duly enacted statutes.”® And such
a grant of authority offends the Constitution’s Bicameralism and Presentment Clauses, which
require unanimity as to the content of a proposed law among all three players in the lawmaking
process: the House, the Senate, and the President. That is why George Washington remarked
that the Presentment Clause obliged him to either “approve all the parts of a Bill, or reject it in
toto.”” The 1996 Act was constitutionally impermissible, according to the Court, because it
purported to authorize “the President to create a different law — one whose text was not voted on
by either House of Congress or presented to the President for signature.”®

The Legislative Line Item Veto Act of 2006 operates very differently from the 1996
incarnation, and its differences place the Act on different, and firm, constitutional ground. First,
and most important, a suggested presidential rescission is just that: a suggestion. The President
would submit to Congress for its consideration a proposal to cancel a set of spending outlays or
tax breaks. Those items would be stricken if and only if majorities in both Houses of Congress
vote in favor of the proposal and the President signs the resulting bill. Article I, section 7, of the
Constitution requires no more than that. If a single House disagrees and fails to approve the new
bill submitted by the President, the original spending decisions would remain in force. The
Bicameralism and Presentment Clauses thus are fully respected.

The second critical difference follows from the first. Any cancellation proposed by the
President would not go into effect immediately (as was true under the 1996 Act), but only after
congressional deliberation and action. While the President would be able to suggest spending
cuts to Congress and request that they be disposed of expeditiously, he would have no power by
himself and immediately to “prevent[] the item “from having legal force or effect.””® None of
the Executive Branch “unilateral[ism]” that was condemned in City of New York™ is to be found
here.

H.R. 4890 is a constitutional improvement over the 1996 Act in another sense, as well.
Unlike its predecessor, it permits disputed spending items — those on whose desirability Congress
and the President disagree — to go into effect without a supermajority vote. Suppose the

®Id. at 437 (quoting 2 U.S.C. §§ 691e(4)(B)-(C) (Supp. 1l 1994)).
®1d. at 447.
733 WRITINGS OF GEORGE WASHINGTON 96 (J. Fitzpatrick ed., 1940).

8 City of New York, 524 U.S. at 448. City of New York and INS v. Chadha, 462 U.S. 919 (1983) — where the
Supreme Court invalidated the “legislative veto,” which permitted one House of Congress to nullify an Executive
Branch action — thus are flip sides of the same coin. Both cases proscribe unilateralism in the lawmaking process.
City of New York stands for the proposition that the President may not unilaterally amend legislation enacted by
Congress. And Chadha stands for the proposition that Congress may not unilaterally revoke a power previously
delegated by law to the President. Both cases work together to ensure collaboration in the enactment of laws.

° City of New York, 524 U.S. at 437 (quoting 2 U.S.C. §8§ 691e(4)(B)-(C) (Supp. I 1994)).
101d. at 447.



President thinks that a given spending item is wasteful and should be eliminated, but
congressional majorities believe the outlay is important and therefore support it. Under the 1996
Act, the President would cancel the item. Congress would then need to pass a disapproval bill to
reinstate it, and the President would veto the bill. The only way for Congress to ensure that its
spending priorities go into effect would be to override the veto, requiring a two-thirds
supermajority in each House. Under H.R. 4890, the President would identify the item and
transmit to Congress a bill proposing to rescind it. If Congress wanted to preserve the outlay, all
that would be necessary would be for a single House to reject the bill — by a simple majority
vote. H.R. 4890 thus protects the procedure to make law prescribed by Article 1, section 7, and
vindicates the constitutional value of majority rule.*!

In these respects H.R. 4890 is quite similar to the rescission authority enacted by
Congress in the 1974 Impoundment Control Act (which remains in force today).*? Like H.R.
4890, the Impoundment Control Act does not authorize unilateral presidential cancellation of
spending items. Instead, the President may propose to Congress new legislation to strike the
items, and rescission only goes into effect if Congress approves the bill and it is signed into
law.™® Unlike H.R. 4890, the Impoundment Control Act does not oblige Congress to consider
the President’s proposed rescissions. Congress is entirely free to, and over the lifetime of the Act
often has, let them die on the vine through inaction. H.R. 4890 thus is little more than an
enhanced version of its 1974 predecessor — one in which Congress would commit itself to giving
the President’s proposals an up-or-down vote through specified procedures. It is to those
procedures that our analysis now turns.

B. Congress’s Power to Establish Its Internal Rules and Procedures

The Legislative Line Item Veto Act of 2006 is consistent with the basic principle,
expressly recognized in the Constitution, that Congress has broad discretion to “determine the
rules of its proceedings,”** and that this power generally is “absolute and beyond the challenge
of any other body or tribunal.”*> H.R. 4890 — which would oblige Congress to vote on a
rescission bill proposed by the President within a particular timeframe — should not be thought of
as a transfer of authority away from the legislature and to the Executive Branch. Instead, the Act
is little more than a straightforward application of the constitutional principle that Congress has
wide latitude to govern its internal operations as it sees fit. In fact, Congress many times in the
past has provided for the fast-track consideration of legislative proposals in the same way that
H.R. 4890 would.

1 Note also that H.R. 4890 reverses the 1996 Act’s presumption. Under the 1996 Act, the presumption was that a
spending item identified by the President would be cancelled. Such an item was stricken immediately and could be
restored only with congressional action. Under the current proposal, the presumption is that a spending item
identified by the President would remain in force. Such an item would remain effective and could be abolished only
if Congress enacts, and the President signs, new legislation; failure by Congress to do so would be enough to retain
the item.

12 See Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 93-344, §§ 1011-13, 88 Stat. 298
(currently codified at 2 U.S.C. § 621 et seq. (2006)).

3 See 2 U.S.C. § 688 (2006).
“U.S.ConsT. art. 1, § 5, cl. 2.
> United States v. Ballin, 144 U.S. 1, 5 (1892).



The basic rule of congressional discretion is articulated in Nixon v. United States.™® In
Nixon, the House impeached a federal district court judge who was convicted of making false
statements before a federal grand jury and was sentenced to imprisonment. (The judge refused to
resign, and thus continued to collect his salary while in jail.) Pursuant to Senate Rule XI, the
Senate’s presiding officer appointed a committee of Senators to receive evidence in the
impeachment trial, and the committee reported that evidence to the full Senate. After the Senate
voted to convict and Nixon was removed from office, the former judge filed suit, claiming that
Rule X| offends the Constitution’s directive that the Senate shall “try” all impeachments.’

In a 6-3 ruling, the Supreme Court held that the dispute over the Senate’s decision to
assign its power of conducting evidentiary hearings to a committee was a nonjusticiable political
question. The authority to determine the manner in which impeachment trials will be conducted
“is reposed in the Senate and nowhere else.”*® Courts therefore will decline to override or
otherwise interfere with that body’s choice to conduct its business in a particular way. Even the
separate concurrence of Justices White and Blackmun seconded the proposition that decisions by
Congress about its own procedures ordinarily will not be disturbed. Though the concurrence
denied that the Senate has “an unreviewable discretion” to establish its internal rules and
regulations, they nevertheless maintained that “the Senate has very wide discretion in specifying
[its] procedures.”*®

The same principle applies here. In the same way the Senate enjoys unfettered discretion
to adopt whatever mechanism it wishes for gathering evidence in impeachment trials, so
Congress as a whole is free to establish a rule that commits it to disposing of presidential
proposals to rescind spending items on an accelerated basis. The Constitution expressly confers
on the President the authority to submit legislative proposals to Congress: “He shall . . .
recommend to [Congress’s] Consideration such Measures as he shall judge necessary and
expedient . .. .”?° Congress frequently has adopted procedures to consider such proposals
expeditiously, and courts just as frequently have held that they have no authority to second guess
those internal legislative rules.

In particular, on at least five occasions, Congress has enacted legislation in which it
commits itself to considering on a fast-track basis international trade agreements proposed by the
President. The first fast-track trade bill was adopted in 1974. Renewals followed in 1984 (which
enabled the Reagan Administration to negotiate trade agreements with Israel and Canada), and in
1988, 1991, and 1993 (under which the George H.W. Bush and Clinton Administrations
completed the talks on NAFTA and the Uruguay Round of the GATT negotiations).? These

18506 U.S. 224 (1993).

17 See id. at 226-28 (citing U.S. CoNsT. art. |, § 3, cl. 6).

% 1d. at 229.

91d. at 239 (White, J., joined by Blackmun, J., concurring).

2 U.S. CoNsT. art. 11, § 3; see also Clinton v. City of New York, 524 U.S. 417, 438 (1998) (indicating that the
President “may initiate and influence legislative proposals”).

2 See generally Laura L. Wright, Note, Trade Promotion Authority: Fast Track for the Twenty-First Century?, 12
WM. & MARY BILL RTs. J. 979, 984-89 (2004) (recounting the history of fast-track trade procedures). The original



fast-track trade procedures are strikingly similar to the ones proposed for spending rescissions in
the Legislative Line Item Veto Act of 2006. Like H.R. 4890, the trade rules specified that
congressional leadership will introduce the President’s proposed bill soon after it is received.?
Like H.R. 4890, the trade rules did not contemplate that the bill will be amended.?® And like
H.R. 4890, the trade rules required a final floor vote within a specified period of time.?*

Federal courts have shown little enthusiasm for questioning Congress’s internal
procedures for speedy consideration of proposed trade agreements.”> The same degree of
deference should apply to rescissions rules, as well. Indeed, a decision by Congress to consider a
President’s proposed spending cuts on an expedited basis presents a much easier constitutional
question than fast-track trade authority. The latter procedures, which allowed trade agreements
between the United States and foreign nations to be adopted by simple majority vote in both
houses of Congress, could be seen as conflicting with the Constitution’s command that treaties
must be approved by a two-thirds vote in the Senate.? In the rescission context, by contrast,
there is no constitutional norm that arguably might specify internal rules that conflict with, and
thus override, Congress’s new streamlined procedures.

If Congress decides to proceed with H.R. 4890, it should consider making plain in the
statutory text (as Section 2(b) of the current draft bill proposes to do) that the Legislative Line
Item Veto Act of 2006 is an instance of its settled authority to craft procedures to govern its
internal operations. (Congress did something similar in the fast-track trade legislation.?’) Not
only would such express language aid the courts in subsequent judicial review, it also would
prevent a misinterpretation of the Act to imply a more extensive delegation of authority than
Congress actually intends.

fast-track trade authority, codified at 19 U.S.C. 8§ 2191-94 (2006), lapsed in 1994. See Robert F. Housman, The
Treatment of Labor and Environmental Issues in Future Western Hemisphere Trade Liberalization Efforts, 10
CONN. J. INT’L L. 301, 310-14 (1995). Congress enacted new trade procedures, now known as “trade promotion
authority,” in 2002. See Bipartisan Trade Promotion Authority Act of 2002, Pub. L. No. 107-210 §§ 2101-13, 116
Stat. 933, 993-1022 (codified at 19 U.S.C. 8§ 3801-13 (2006)).

22 Compare 19 U.S.C. § 2191(c)(1) (2006) (trade bill to be introduced on the day it is received), with H.R. 4890,
109th Cong. § 1021(c)(1)(A) (2006) (rescission bill to be introduced within two days of its receipt).

2 Compare 19 U.S.C. § 2191(d) (2006) (barring the proposal of amendments to a trade bill), with H.R. 4890, 109th
Cong. § 1021(d) (2006) (barring the proposal of amendments to a rescission bill).

2 Compare 19 U.S.C. § 2191(e)(1) (2006) (generally requiring a final floor vote on a trade bill within 15 days of it
being reported out of committee), with H.R. 4890, 109th Cong. § 1021(c)(1)(C) (2006) (requiring a final floor vote
on a rescission bill within 10 days of it being introduced).

% See, e.g., Made in the USA Found. v. United States, 242 F.3d 1300 (11th Cir. 2001) (holding that a dispute over
the internal fast-track procedures by which Congress adopted NAFTA was a nonjusticiable political question).

% See U.S. CoNsT. art. 11, § 2 (conferring on the President “Power, by and with the Advice and Consent of the
Senate, to make Treaties, provided two thirds of the Senators present concur”). Compare Bruce Ackerman & David
Golove, Is NAFTA Constitutional?, 108 HARV. L. REV. 799 (1995) (arguing that international accords like NAFTA
need not be adopted through the Constitution’s treaty-making procedures, but instead may be approved through new
methods of agreement between Congress and the President), with Laurence H. Tribe, Taking Text and Structure
Seriously: Reflections on Free-Form Method in Constitutional Interpretation, 108 HARV. L. REv. 1221 (1995)
(arguing that such methods are inconsistent with the Constitution’s text and structure).

27 See 19 U.S.C. § 2191(a)(1) (2006) (indicating that the fast-track procedures are enacted “as an exercise of the
rulemaking power of the House of Representatives and the Senate™).



C. Temporary Freezes of Spending Items

Because H.R. 4890 does not (and under Clinton v. City of New York constitutionally
could not) authorize the President unilaterally and immediately to cancel spending items, and
because proposed rescissions are not effective unless and until Congress enacts conforming
legislation, some mechanism is needed temporarily to freeze the identified items pending final
congressional action. In the absence of a temporary suspension, a cloud of uncertainty would
hang over the recipients of the contested funds. Recipients might decline to spend the funds
once received for fear that Congress ultimately might revoke them. Alternatively, recipients
might begin to spend the funds despite that uncertainty, and this could give rise to reliance
interests that could militate against subsequent congressional cancellation. The safer course is to
call a time-out until Congress has worked its way through the prescribed legislative process.

This is not a new insight. It was precisely for this reason that Congress in the 1974
Impoundment Control Act authorized the President to freeze the spending items he has targeted
for rescission while Congress weighs his proposal. Specifically, after the President submits his
suggested rescissions to Congress, the outlays he has identified are frozen for 45 days.”®
Congress could include a comparable mechanism in new line item veto legislation, and it could
take any number of forms.

One approach would be to provide, as the current draft of H.R. 4890 does, that the
President’s suspension of spending items will remain in effect for a set number of calendar days
(say, 45), and then lapse automatically. The advantage of this approach is that it steers well clear
of any possible constitutional pitfalls under INS v. Chadha, to which we will return below. A
shortcoming of the calendar-days model is that, because the clock continues to run during
congressional recesses, it is conceivable that a temporary freeze could expire before Congress
has had time to take final action on a proposed rescission bill.

An alternative approach is to provide, similar to the Impoundment Control Act, that a
temporary suspension would lapse after a set number of legislative days. We understand that
some have suggested that such a procedure could run afoul of the Supreme Court’s ruling in INS
v. Chadha.?® These are legitimate concerns, but we believe them to be overblown. In Chadha,
the Court held that the “legislative veto” — which allowed a single House of Congress to
invalidate an action taken by the Executive Branch pursuant to congressionally delegated
authority — violated the Constitution’s Bicameralism and Presentment Clauses. There is “only
one way” for Congress to make the “determinations of policy” necessary to override lawful
Executive Branch action, and that is “bicameral passage followed by presentment to the
President.”*

% See 2 U.S.C. § 683(b) (2006) (authorizing the freeze of spending items for “the prescribed 45-day period” while
Congress considers a presidential rescission request); id. 8 682(3) (indicating that the prescribed period is “45
calendar days of continuous session of the Congress”).

%462 U.S. 919 (1983).
% |d. at 954-55.



To be sure, under the legislative-days approach, Congress could manipulate, by going in
and out of session, the length of time the President may suspend the contested funds. The
President’s powers — specifically, his power to continue to freeze the spending items — in some
sense thus would depend on congressional action that has not satisfied the Constitution’s
bicameralism and presentment requirements. But that does not necessarily mean that the use of
legislative days necessarily would offend the Constitution. Chadha makes clear that only certain
types of congressional acts are subject to the Bicameralism and Presentment Clauses — namely,
legislative acts. “Not every action taken by either House is subject to the bicameralism and
presentment requirements of Art. I.” Instead, only actions that “in law and fact” are “an exercise
of legislative power” must satisfy those requirements.®* It follows that other sorts of
congressional acts, such as those that are designed to regulate Congress’s internal operations,
need not.

It seems to us that a decision by a House of Congress to remain in session or go into
recess is — at least in ordinary cases — a quintessential example of a nonlegislative, internally-
oriented action. It certainly lacks the hallmarks of what we usually think of as legislative action.
Deciding whether to be in session typically does not result in the distribution of benefits to
citizens or others, nor does it impose new burdens on such persons. Regulated entities ordinarily
do not change their primary conduct simply by virtue of Congress deciding whether or not to
recess. Inaword, a decision to be in session is not itself a legislative act; it is merely a prelude
that enables Congress subsequently to engage in legislative acts.

It certainly is possible to imagine scenarios in which Congress’s decision to recess would
be “essentially legislative in purpose and effect”? — for instance, where the subjective intent of
Members of Congress is to manipulate the length of time the President has to freeze the funds he
proposes to rescind. That would present a close case under Chadha. But there is no reason to
think that the mere possibility that Congress could act in such a manner renders a 45-legislative-
day freeze constitutionally infirm in all cases.

* X *

In closing, we again thank the Committee for the chance to share our views on this
important issue. Fiscal restraint and balanced budgets are common ground among all, but even
these shared values must yield to our fundamental commitment to the Constitution. Fortunately,
the Legislative Line Item Veto Act does not force a choice between them. H.R. 4890 provides
for rescission through bicameralism and presentment, and thus is fully consistent with the
Supreme Court’s admonitions in Clinton v. City of New York. The legislation further represents
an effort by Congress to exercise its basic power to lay down rules and procedures for its internal
operations. Finally, Congress might consider authorizing the President to suspend targeted
spending items for periods of 45 legislative days. Given the Chadha Court’s condemnation of
the legislative veto, such an approach may be riskier than the use of calendar days, but only
marginally so.

% 1d. at 952.
%1d. at 953.



